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Foreword
Jayantha Dhanapala

The centrality of nuclear weapons in Cold War international relations is
returning, almost two decades after that phase of global politics ended.
Four factors may be identified as leading to this situation.

The first is the new global issue of international terrorism (as distinct
from national terrorist movements) that emerged on 11 September
2001, which has raised the real threat of nuclear terrorism. Actual evi-
dence of terrorist groups such as al-Qaeda seeking to acquire nuclear
materials together with the startling revelations of Dr A. Q. Khan’s net-
work of clandestine operations to market nuclear technology and nuclear
materials gives this threat credence.

The second factor is a ‘‘nuclear renaissance,’’ or a heightened interest
in the use of nuclear energy. This reflects, in part, the incontrovertible
scientific evidence of climate change resulting from the indiscriminate
use of fossil fuels, as embodied in the reports of the Intergovernmental
Panel on Climate Change. Although peaceful use of nuclear energy is an
‘‘inalienable right’’ under Article IV of the Nuclear Non-Proliferation
Treaty (NPT), alarm bells are ringing about the absence of a credible
firewall between peaceful and non-peaceful uses of nuclear energy. A
plethora of proposals are being put forward on internationalizing the
fuel cycle so as to discourage national uranium enrichment facilities or
plutonium reprocessing.

Proven instances of nuclear weapons proliferation among NPT parties
constitute the third factor, beginning with Iraq’s clandestine program of
weapons of mass destruction, which the International Atomic Energy
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Agency and the UN Special Commission on Iraq destroyed after the first
Gulf war. This was followed by pull-backs by the Democratic People’s
Republic of Korea and Libya. Suspicions linger over the nuclear program
being developed by Iran. Outside the NPT, India and Pakistan have de-
veloped nuclear weapons capability and it is credibly assumed that Israel
has had nuclear weapons for some time.
The fourth factor is that the nuclear doctrines of some nuclear weap-

ons states have now adopted the actual and pre-emptive use of nuclear
weapons even against non-nuclear weapons states and not just their polit-
ical use as a weapon of deterrent value. This change occurred during the
George W. Bush administration and has been followed by the develop-
ment of nuclear weapons designed for actual use on the battlefield.
Today, in the absence of transparent declarations by nuclear weapons
states, it is estimated that more than 25,000 nuclear weapons exist in the
world, with 10,183 of them deployed warheads ready to be launched.
With the Comprehensive Nuclear-Test-Ban Treaty not in force, only a
brittle voluntary moratorium prevents further testing and refinement of
nuclear weapon technologies.
All of the above point to a highly dangerous situation, which the 2006

report of the Weapons of Mass Destruction Commission encapsulated in
the following terms: ‘‘So long as any state has such weapons – especially
nuclear arms – others will want them. So long as any such weapons
remain in any state’s arsenal, there is a high risk that they will one day
be used, by design or accident. Any such use would be catastrophic.’’1
To cope with this threat to international peace and security and the very
survival of humanity we have to look to cooperative multilateral action
as the only effective and durable way out of this crisis. At the center of
multilateral activity is the United Nations, with its unparalleled univer-
sality of membership and its legitimacy.
This volume seeks to evaluate the role that the United Nations has

played in the past in attenuating the risks of nuclear weapons possession
and proliferation, in creating a negotiating and norm-building machinery,
in verifying treaties that have been negotiated, and in preventing nuclear
war. Jane Boulden, Ramesh Thakur, and Tom Weiss have assembled a
brilliant team. They collectively provide the backdrop to an analysis of
what the United Nations can do in the current situation and the future.
It is an analysis by widely respected scholars from an impressive variety
of disciplines.
I am sure all students of the United Nations will welcome this

invaluable addition to the growing literature on the world organization.
And the disarmament community will be encouraged by the fact that the
United Nations has the potential to play a significant role in the vital
issue of nuclear disarmament and nuclear proliferation.

xiv JAYANTHA DHANAPALA



Note

1. Hans Blix et al., Weapons of Terror: Freeing the World of Nuclear, Biological and Chem-

ical Arms (Stockholm: Weapons of Mass Destruction Commission, 2006): 17.
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1

The United Nations and nuclear
orders: Context, foundations,
actors, tools, and future prospects

Jane Boulden, Ramesh Thakur, and Thomas G. Weiss

Since the end of the Cold War, the status of nuclear weapons has been in
constant flux, an extension of a longer pattern of changes relating to the
existence of such arms in world politics. This collection of essays sheds
light on the subject of the past, present, and future roles of the United
Nations and the nuclear challenges that confront the planet as well as
the world body. To that end, our chapter acts as both introduction and
conclusion. We begin by outlining the context framing the book, then
offer a brief discussion of the provisions of the UN Charter that are cen-
tral to the problématique. Next, mirroring the book’s structure, we briefly
examine the actors, tools, and issues that form the backbone of our
study. A final section looks at future threats looming on the horizon. In
addition to establishing the rationale and the framework for analysis, we
conclude by drawing together key themes and ideas that emerge from
other chapters in order to highlight the resulting conclusions and ques-
tions about the role of the United Nations and where the world organi-
zation might, and should, be headed.

The context

On what basis do we argue that the status of nuclear weapons is so
constantly variable? A few examples help to provide the context for this
generalization. Three former Soviet republics became nuclear weapons
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states (NWS) on achieving independence and then relinquished that
status. South Africa announced its renunciation of a nuclear weapons
program that few knew existed. India and Pakistan arrived and consoli-
dated themselves as NWS a decade ago. Libya pursued nuclear weapons
programs only to pull back from the brink. Its reversal and re-entry
into the international community contributed to the revelation that a
Pakistani government official, Abdul Qadeer Khan, had been selling
nuclear weapons information and technology to a variety of clients over
a considerable period of time. North Korea has pursued a policy of
nuclear brinkmanship, including testing, for a decade or two, while Iran
continues to test the limits of its credibility and the world’s patience by
arguing that it is pursuing peaceful uses of potentially fissile materials.
Moreover, in 1995 the Nuclear Non-Proliferation Treaty (NPT) was

made permanent, although the five-year Review Conference in 2005 ended
without an agreed document. Nor has the world been any more success-
ful in the pursuit of a non-discriminatory, multilateral, and verifiable con-
vention banning the production of fissile material for weapons purposes,
which would greatly strengthen the non-proliferation regime. On top of
these developments, the United States removed one of the cornerstones
supporting the bilateral nuclear arms control edifice by withdrawing from
the Anti-Ballistic Missile treaty.
Meanwhile, globalization has been gathering momentum, fueled by the

accelerating technological capabilities of states and instantaneous com-
munication. On the supply side, a major proliferation challenge is the
globalization of the arms industry, the flooding of the global arms mar-
ket, and a resultant loosening of supplier constraints. These changes
have increased the number of states that may potentially have the capa-
bility to develop a nuclear weapons program should they choose to pur-
sue one. Leaving aside weapons aspirations, the number of states that
might be able or may choose to pursue peaceful nuclear energy programs
is now considerably larger than it has ever been. Along with the in-
creased pressure for cleaner and less expensive energy sources, the com-
bined effects of these trends undoubtedly will increase the level of trade
in nuclear material and equipment as well as the number of nuclear-
capable powers generally.
A further factor compounding the complexity of the situation is the

rise of terrorism and the associated fear that a terrorist group might suc-
ceed in obtaining some form of nuclear material. Many see the advent of
al-Qaeda, especially since the attacks of 11 September 2001, as an indi-
cation of a particularly lethal new form of terrorism. In addition to their
willingness to commit suicide as part of an attack, the newest generation
of terrorists seek not just to make a political statement through violent
acts, but to do so while maximizing the level of destruction and instability
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involved. For them, therefore, access to nuclear materials of any kind,
but especially weapons-grade, is assumed to be an important goal.
The combined effects of these developments led to an arms control
regime under deep stress. The global consensus underpinning the norma-
tive architecture of arms control is itself being strained. The 2004 UN
Secretary-General’s High-level Panel on Threats, Challenges and Change
(HLP) warned bluntly: ‘‘We are approaching a point at which the erosion
of the non-proliferation regime could become irreversible and result in a
cascade of proliferation.’’1

Examining the UN role in this context reveals a paradox. On the one
hand, the unique legitimacy of the organization, deriving from its univer-
sal membership, makes it the normative center of gravity either for re-
affirming the existing consensus or for refashioning a new one. On the
other hand, the world organization’s balance sheet is unimpressive in
this regard. Symptomatic of this, in September 2005, over 150 heads of
state gathered to consider the proposals of the Secretary-General’s HLP
on the occasion of the United Nations’ sixtieth anniversary. Billed as the
‘‘World Summit’’ – the largest gathering ever of heads of state and gov-
ernment – the meeting sought to establish a new path for the world or-
ganization. The final outcome document addressed issues ranging from
terrorism to human rights to UN reform, but made no mention of arms
control and disarmament, a gap that Secretary-General Kofi Annan
called a ‘‘disgrace.’’2 Nor is the idea that the United Nations has a role
to play a natural one. There is little tradition of the United Nations as a
key player on nuclear weapons issues. The Charter was developed before
the potential of atomic weapons was understood or demonstrated, and
thus it has no provisions directly geared to dealing with them. Early
UN-based efforts to develop and negotiate controls on atomic materials
and weapons were almost instantly stymied by the politics of the Cold
War. This early failure was symptomatic of the long struggle to come
between East and West. The decades-long superpower stalemate that
would infect the newly formed world organization was accompanied by
the attendant argument that nuclear-weapons-based strategic deterrence
was a key pillar supporting the ‘‘long peace’’ until 1989.3 A number of
arms control and disarmament agreements and actions, resulting from
negotiations conducted outside the United Nations, both resulted from,
and also in turn contributed to, the ending of the Cold War. One of
the best examples is the Intermediate Range Nuclear Forces agreement
between Moscow and Washington.

On the other side of the equation, however, the United Nations –
whose foremost purpose is the maintenance of international peace and
security – has played a significant and varied role in this area from
its inception. Of course, it has not been the central forum for decisions
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relating to nuclear weapons. Nonetheless, the Security Council has been
a setting for discussions about crises over nuclear weapons (e.g. in Cuba
and Iraq), the source of decisions relating to how states respond to other
potential nuclear states (e.g. the Israeli bombing of the Osirak reactor),
and a standard-setter for member states seeking nuclear weapons and
materiel (e.g. Security Council resolution 1540). Perhaps even more per-
tinently, the strong, if unsuccessful, efforts made in early 2003 to secure a
second Council resolution explicitly authorizing war in Iraq demon-
strated just how powerful the United Nations’ legitimizing role remains.4
Then, as the war was waged anyway, the desperate but unrewarded
search for non-existent weapons of mass destruction (WMD) proved con-
clusively the success of UN inspections in disarming Saddam Hussein of
all such weapons.
Critics and proponents alike often overlook the fact that the General

Assembly’s very first resolution on 24 January 1946 established a com-
mission to deal with ‘‘the problems raised by the discovery of atomic
energy.’’ From the 1950s and into the 1960s, the Assembly was the
forum for a series of proposals on general and complete disarmament.
Since then, the Assembly has passed scores of resolutions on nuclear wea-
pons and has held three special sessions on disarmament. In 1996, in an
Advisory Opinion requested by the General Assembly, the International
Court of Justice (ICJ) gave its views on the legality of nuclear weapons.
At the center of, and in many ways the most consistent actor in, the UN
family is the International Atomic Energy Agency (IAEA), formed in
1957. The IAEA’s role has evolved and expanded in response to the
changing environment and its requirements. Its mandate involves moni-
toring, verifying, and reporting on nuclear programs in a large number
of states, making it the central UN actor in an increasingly complex and
politicized environment, as experience with Iraq, North Korea, and Iran
has demonstrated.
This brief survey suggests that, although the United Nations may not

be the central forum for negotiations and discussions concerning nuclear
weapons, and it may not be living up to its full potential, it would be
wrong to count the United Nations out of the nuclear weapons picture.
Two critical questions remain: Is the United Nations a credible or desir-
able actor in this realm? And, if so, to what end? These queries provide
the analytical framework of this book.
There is little in the way of sustained or focused research on the

United Nations’ role in this area, which further complicates the reality
that numerous previous predictions about nuclear weapons and nuclear
power have been so wrong – aptly called ‘‘the sky-is-still-falling profes-
sion.’’5 To the extent such work exists, it relates to specific cases or to
specific tools. Research on the Council or the Assembly, for example,
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might include reference to their role on nuclear weapons as one of a
number of issues with which they deal, but certainly not as a central fac-
tor. There is a wealth of work on the United Nations’ role and experience
with Iraq, but it focuses primarily on questions specific to that experi-
ence.6 Similarly, work on the NPT or other arms control efforts might
mention the UN role, but the focus is the arms control efforts in question,
not the United Nations. In addition to the fact that little exists on the
subject, an added push comes from the fact that the United Nations is
considerably changed from its Cold War days. The world organization,
especially in the form of the Security Council, has demonstrated a greater
willingness to use the international peace and security tools at its disposal
to deal with situations in new and creative ways. Much of the literature
dealing with that shift, however, is focused on issues such as the use of
force, terrorism, and an ever-broadening definition of threats to interna-
tional peace and security – ranging from human rights and humanitarian
disasters to HIV/AIDS.

There is, therefore, a gap to be filled in taking on this kind of study,
which is why we assembled a richly diverse team of analysts to help us il-
luminate this issue. The assumptions that form the foundation of analyses
in this volume are:
� There is an increased desire on the part of key actors and of member
states generally that the United Nations, and in particular the Council,
play a greater role in dealing with nuclear issues.

� There are Charter grounds for such a role as well as some past experi-
ence, including the concrete case of Iraq, to build upon.

� The current political, legal, normative, and military contexts, however,
are considerably different from those in which many of the previous
UN goals were established and experiences accumulated. Indeed,
many precepts once taken as givens are now openly questioned.

� Many of the questions relating to how, when, and in what context the
United Nations plays a role in, or might make a contribution to, the nu-
clear issue require far greater research and reflection.
In hoping to evaluate the past and look toward the future, we asked

contributors to keep in mind common considerations. Thus, the analyti-
cal framework here was focused on finding better answers than previous
ones to three interrelated questions:
� What is the nature of the current environment in which the United Na-
tions is operating on these issues?

� Who and what are the actors and tools the United Nations has avail-
able to it with respect to questions about nuclear weapons?

� What do the answers to those two questions tell us about whether and
how the organization could, or should, play a role in these issues, as
well as the kind of role that it might assume?
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The foundation: The UN Charter

The framers of the UN Charter began their task with a shared sense of
two key objectives: the desire to prevent a third world war and the need
to avoid the pitfalls of the League of Nations. The result was a determi-
nation that the new organization would have an effective system of en-
forcement with military teeth to ensure compliance with its decisions. To
that end, the Charter framers had already agreed that states would be re-
quired to provide military forces to the organization for the purposes of
undertaking enforcement operations, and that the great powers would
shoulder the brunt of this burden. They also agreed that the organization
should play a role in establishing a system for the regulation of arma-
ments, although the need for regulation had to be balanced against the
need for states to maintain a level of armaments sufficient to allow them
to fulfill their duty to provide troops for the implementation of the
planned collective security system. Another critical lesson learned from
the interwar experience was that the allies had not rearmed sufficiently
strongly and sufficiently in advance of Nazi aggression. This too damp-
ened interest in general and complete disarmament.
Although the Charter’s framers saw the control of national armaments

as fundamentally tied to the envisaged system of mandatory enforce-
ment, they judged it sufficiently important to keep it separate from the
broader Article 24 Council responsibilities for maintaining international
peace and security. Thus, Article 26 requires the Council to establish a
plan for regulating arms as a special and specific function, in addition to
its primary responsibility for the maintenance of international peace and
security:

In order to promote the establishment and maintenance of international peace
and security with the least diversion for armaments of the world’s human and
economic resources, the Security Council shall be responsible for formulating,
with the assistance of the Military Staff Committee referred to in Article 47,
plans to be submitted to the Members of the United Nations for the establish-
ment of a system for the regulation of armaments.

Consideration of arms regulation and disarmament was also established
as a specific function for the General Assembly. Article 11(1) states that:

The General Assembly may consider the general principles of cooperation in
the maintenance of international peace and security, including the principles
governing disarmament and the regulation of armaments, and may make rec-
ommendations with regard to such principles to the Members or to the Security
Council or to both.
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The explosion of atomic weapons at Hiroshima and Nagasaki and the
onset of the Cold War not long thereafter fundamentally altered the en-
vironment in which the United Nations found itself operating. Both the
ideas that member states would provide troops for the enforcement of
Council decisions and that the Council would develop a system for regu-
lating armaments fell by the wayside. As has been the case in other issue
areas, however, the absence of a willingness to use the Charter machin-
ery as originally designed has not stopped the various actors within
the system from playing a role, developing proposals, or designing new
mechanisms for addressing the issue.

UN arms control and disarmament machinery

The machinery and the program of action for disarmament were estab-
lished at the first UN Special Session on Disarmament (SSOD-I) in
1978.7 The final document established the Conference on Disarmament
(CD) as the ‘‘single multilateral disarmament negotiating forum.’’ Its
origins lie in the Ten-Nation Committee on Disarmament of 1959 (five
members each from the North Atlantic Treaty Organization and the
Warsaw Pact). Just as the Security Council’s and the Economic and So-
cial Council’s numbers were increased to reflect the changing UN mem-
bership after decolonization, so too the CD was expanded to include
eight neutral and non-aligned countries and then further enlarged to its
present strength of 65. The CD is not a true UN body and it has its own
rules and procedures, but the links are intimate: its budget is included
in the UN budget, its meetings are serviced by the UN Secretariat, its
Secretary-General is the Director-General of the United Nations Office
at Geneva, and its Deputy Secretary-General is the head of the Geneva
Branch of the UN Office for Disarmament Affairs. Moreover, it submits
its annual report to the Assembly.

The consensus rule for making any decisions in the CD, originally de-
signed to help states find agreement, is now providing a convenient cover
for countries that want to block progress. Since the completion of the
Comprehensive Nuclear-Test-Ban Treaty (CTBT) in 1996, the CD has
been unable to begin negotiations on banning fissile materials or any
other issue. Apart from a few weeks in August 1998, the CD has been
unable to agree even on a program of work. This dreadful state of affairs
has been due to a few countries (sometimes only one or two) thwarting
the majority. In the process, the CD is bringing the whole of the multi-
lateral disarmament process into disrepute.

Another body, the First Committee of the General Assembly, is
charged with considering disarmament and international security. Its
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resolutions cover the gamut of disarmament and security issues: land-
mines, small arms, terrorism, biological weapons, information tech-
nology, and nuclear weapons. Many resolutions are mere repeats of
previous years’ resolutions, but new ones are introduced every year and
serve as a litmus test of progress or lack thereof, and as weathervanes of
current international thinking on disarmament and international security.
Voting is by a simple majority. Resolutions may be adopted by acclama-
tion, without objection or without a vote, or the vote may be recorded or
taken by roll-call. After the Committee has completed its consideration
of items and submitted draft resolutions, all issues are voted on through
resolutions passed in plenary meetings of the Assembly, usually towards
the end of the regular session each December.
The UN Disarmament Commission is one body where all member

states can come together to examine the framework for disarmament
and set a discussion agenda. It is a deliberative body mandated to make
recommendations in the field of disarmament and to follow up the deci-
sions and recommendations of SSOD-I. Unlike the First Committee, the
Commission does not pass resolutions. Instead, it focuses on a limited
number of agenda items each session to allow for in-depth discussion.
However, its work too has become moribund owing to the politicization
of all its discussions amidst the prevailing distrust and suspicions of one
another’s motives, intentions, and agendas by the various groups of
member states.
Several international bodies are linked to the UN framework as

part of the implementation mechanism for disarmament – for ex-
ample, the IAEA in Vienna and the Organisation for the Prohibition
of Chemical Weapons (OPCW) at The Hague.8 In addition, there are
the mechanisms established with specific mandates associated with
Council decisions in the aftermath of the UN-authorized action in re-
sponse to Iraq’s invasion of Kuwait. In 1999, the Council created the
UN Monitoring, Verification and Inspection Commission (UNMOVIC)
to replace the UN Special Commission (UNSCOM). The Council
mandated UNMOVIC with verifying the disarmament of the weapons
of mass destruction in Iraq under Security Council resolutions 687,
1284, and 1441. Previously, UNSCOM had succeeded in determining
the extent of the Iraqi WMD program and in disarming Iraq without
the cooperation of the Iraqi government. It also oversaw the destruc-
tion of missiles and Iraq’s chemical warfare agent arsenal. But an at-
tack on Iraq by the United States with cruise missiles and damning
revelations about the use of UNSCOM by US intelligence brought
about its downfall. UNMOVIC was established with a clean slate, but
it was not until the 2002 showdown with Washington and the threat of
massive military action by the United States that Iraq allowed Execu-
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tive Chairman Hans Blix and the UNMOVIC inspectors into the country
to carry out its mandate.9

The international inspection record in Iraq prior to 2003 has important
implications for the United Nations and future efforts to foster disarma-
ment. UNSCOM did a very good job. Despite all the cat-and-mouse
games, obfuscation, subversion, and evasion by Iraq, UNSCOM suc-
ceeded in mapping large parts of Iraq’s WMD programs between 1991
and 1998.10 UN sanctions and national export controls worked better
than expected. The painstaking analysis of all the UNSCOM data
that UNMOVIC carried out in the period 1999–2002 paid off. However,
UNMOVIC found little new evidence of weapons of mass destruction in
the few months of in-country inspections that it carried out because it had
very little useful and original intelligence information and only partial
cooperation from the Iraqi government. However, the post-invasion
Iraq Survey Team was not able to achieve more, even without those
constraints.

The actors

The political science literature informs us of the fallacy of the rational
actor model of state decision-making. This is even truer of the United
Nations. It is not a unitary actor. There is no such thing as the United
Nations. Instead, there are several United Nations, each with its own bal-
ance of composition and political interests. We recall Inis Claude’s classic
twofold distinction between the world organization as an intergovern-
mental arena and as a secretariat,11 and the more recent distinction of a
‘‘Third United Nations’’ consisting of certain non-governmental organi-
zations (NGOs), external experts, scholars, consultants, and committed
citizens who work closely with the United Nations’ intergovernmental
machinery and secretariats.12 The psychology and logic of these net-
works and groups are distinct yet relatively unknown, another topic for
future research.13

Our discussion of the nuclear challenges involves mainly the First
United Nations, an arena where states make decisions, with due consid-
eration of the Second United Nations. The Charter establishes a rough
division of labor between the two principal organs associated with the
United Nations’ core functions relating to international peace and secu-
rity (the Council and the Assembly) and the third principal organ (the
Secretariat, headed by the Secretary-General). Each has distinct advan-
tages and disadvantages in its respective roles, as well as in the issues
that arise in areas where those roles cross paths. We discuss them in this
chapter in reverse order.
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The Secretariat and the Secretary-General

Of the three actors discussed here, the Secretary-General and the Secre-
tariat are the least obvious choices as key actors for the nuclear weapons
agenda. Yet, as Randy Rydell establishes in Chapter 4, there is ample
ground for the Secretary-General to play an important role. He is the
chief administrative officer of the organization and as such able to re-
structure the Secretariat; and the unit dealing with disarmament has
been a particular target with successor secretaries-general. In addition,
however, the Secretary-General is the chief symbol of the international
interest, advocate of law and rights, general manager of the global
agenda, and a focal point in setting the direction of world affairs.
The status, authority, and powers of the Secretary-General are derived

chiefly from the Charter, but his success depends also invariably on the
skills and personality of the incumbent and on relations among the major
powers of the world. The political role of the Secretary-General in turn
is a function of the interplay between Charter functions and powers,
personal attributes, and the political equations among the member states.
Charter Article 99 authorizes the Secretary-General to bring to the atten-
tion of the Council ‘‘any matter which in his opinion may threaten the
maintenance of international peace and security.’’ This article and other
Charter provisions can be interpreted expansively by an incumbent
Secretary-General under the doctrine of implied powers. The single most
important political role of the Secretary-General is to provide leadership
– that elusive ability to make others connect emotionally and intellectu-
ally to a larger cause that transcends their immediate, perceived self-
interests.
Because the Security Council and the General Assembly are often

split, the Secretary-General can sometimes maneuver to advance his
own priorities by indicating possible points of agreement. He has the
right to be present and take part in the debates in the political organs,
and often does. He provides the logistical and intellectual basis for many
Council and Assembly resolutions and may urge particular courses of
action. He is expected to implement the most controversial of decisions
with the most scrupulous impartiality, exercising political judgment while
avoiding the twin temptations of inflating or deflating the role of the of-
fice. He is also at the nerve center of a sensitive communications net-
work. He can, and generally does, speak directly to governments, civil
society representatives, and business leaders. He is asked to submit re-
ports and analyses on a vast range of topics. As well as using the budget
as a vehicle for inserting his priorities into the organization’s work
agenda, he submits an annual report on the work of the organization
that gives him a guaranteed instrument for outlining his vision for the
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United Nations. All these avenues allow the Secretary-General to shape
the institutional context and normative milieu within which he must wield
influence.

The General Assembly

The most significant advantage of the Assembly is its universality. Every
member state has a voice and a vote, which lends considerable legitimacy
to Assembly efforts. That universality is also a disadvantage. With 192
members (not to mention many observers), the Assembly is unwieldy.
Its sheer size makes it an unlikely source for efficient or effective negoti-
ation, and consensus almost guarantees sinking to the lowest common de-
nominator. In addition, as M. J. Peterson argues in Chapter 3, the nature
of the debate in the Assembly has shifted from one characterized by dis-
cussion and consensus-seeking to one where divisions are articulated and
reinforced. In spite of the discord and stalemate that have characterized
the debate in recent years, the Assembly has been the source or motiva-
tor for some important developments in the efforts to control nuclear
weapons.

The Assembly was the first UN actor to move on the issue of nuclear
weapons and, as mentioned, devoted its very first resolution to creating
the UN Atomic Energy Commission. The Assembly was the forum in
which the major proposals for controlling atomic material and weapons
were put forward and debated during the early years of the atomic age
and the US monopoly. Perhaps the most ambitious instance came in 1946.
Financier Bernard Baruch devised a plan to place the entire nuclear fuel
cycle under the control of the United Nations while the United States still
possessed the monopoly on atomic weapons. Many believed that it sig-
naled an American willingness eventually to disarm its nuclear weapons.
The Soviet Union refused to sign the proposed agreement.14 The Assem-
bly also provided the stage for President Dwight Eisenhower’s historic
‘‘Atoms for Peace’’ address to the United Nations in 1953. Eisenhower
used the speech to highlight the dual nature of atomic energy: catastroph-
ically dangerous in the form of weapons, potentially productive as a
peaceful power source. ‘‘Atoms for Peace’’ provided the blueprint for
the creation of an international agency charged with managing the
world’s stockpiles of fissionable materials, consistent with the United Na-
tions’ mission of maintaining international peace and security. Four years
later, Eisenhower’s call was realized with the establishment of the IAEA.

Since then, the Assembly has continued to consider the question of
nuclear weapons in various ways, mainly through resolutions and three
special sessions on disarmament. The Assembly has played an important
role in setting standards for the development of nuclear-weapon-free

CONTEXT, FOUNDATIONS, ACTORS, TOOLS, PROSPECTS 11



zones, and in advocating greater progress on key issues such as the
CTBT. Nevertheless, this level of activity obscures the erratic and limited
nature of the progress that this represents. A fourth special session on
disarmament was approved in 1995, for example, but 13 years, many
debates, and two open-ended working groups later, there is still no agree-
ment on establishing its objectives.
As the only authentic and truly representative body of the interna-

tional community of states, the General Assembly functions as the nor-
mative center of gravity and can set and articulate standards of conduct
and norms of appropriate behavior. Judgment about the Assembly’s rec-
ord should be balanced against its overall functions. Its resolutions are
non-binding and represent recommendations only. Nonetheless, the As-
sembly’s inability or unwillingness to harness the power inherent in the
universality of its membership towards basic common goals may have
left open an opportunity for the Security Council to play a greater role
on this front than in the past. This could be one of the reasons we now
see a shift in the balance of activity towards the Council.

The Security Council

For a body able to establish binding requirements and the ability to en-
force them, we must look to the Security Council. Although international
agreements and treaty negotiations are conducted in other forums, Ernie
Regehr recalls in Chapter 2 that violations and transgressions can be
brought to the Council. Its activity on issues relating to nuclear weapons
was quite sparse during the Cold War. Perhaps the most notable action
was resolution 487, passed unanimously by the Council in 1981, soundly
condemning the Israeli attack on an Iraqi nuclear research facility lo-
cated in Osirak.15
A decade later, with the Cold War clearly over, the Council entered

more fully into the nuclear weapons realm. Beginning with resolution
687, which ended the Gulf war in 1991, it initiated a long, complicated
effort to deal with Iraq’s chemical, biological, and nuclear weapons pro-
grams. Those efforts have been joined by Council action in response to
the arrival of other actual or potential nuclear weapons states. So, it has
taken action of varied intensity and impact in response to developments
in India, Pakistan, Iran, and North Korea, as Amitav Acharya details in
Chapter 12 on cases in Asia.
At the level of process, Council activity on nuclear weapons can be

divided into two streams: reactive case-oriented action and proactive them-
atic efforts. The development of a thematic or issue-oriented approach is
a general trend in Council work, seen most clearly in its response to ter-
rorism. The thematic efforts on nuclear weapons occur in the 2004
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resolution 1540, in which the Council built on concerns about terrorism
and established a set of minimum standards for member state action on
nuclear, chemical, and biological weapons. Echoing the novel approach
in resolution 1373 on terrorism, in 1540 the Council directed, rather
than merely recommended, states to take measures at the national level
in order to ensure the security of any material, equipment, or weaponry
relating to nuclear, chemical, or biological weapons.

The overall record of Council case-oriented action on nuclear weapons
is mixed. Although the possibility that Libya was pursuing a nuclear
weapons program was never dealt with head-on, there is little doubt
about the impact of the sanctions that the Council imposed in response
to Libya’s unwillingness to hand over suspects in the Lockerbie bombing.
This stance contributed to Libya’s eventual decision to re-enter the inter-
national community of states as a full-fledged member in good standing.
Doing so meant coming clean on its nuclear program, and then forfeiting
it. Similarly, there are positive signs with respect to North Korea’s nu-
clear weapons program. But here again, it seems likely that it is pressure
in the form of Council-imposed sanctions in conjunction with separate re-
gionally based negotiations on the status of the program that has contrib-
uted to steps in the right direction. In other words, the Council has been
a key player in some of these situations, but certainly not the only one.

On India and Pakistan, the Council’s approach has little to commend
it.16 It suffered from a triple handicap. First, neither India nor Pakistan
had signed the NPT. Any attempt to penalize them for violating a treaty
that they had explicitly rejected would constitute so revolutionary a de-
parture from the widely accepted norms of sovereign statehood that it
would run tremors of apprehension up the spines of most states. Second,
and very much by contrast, the continued possession and deployment of
nuclear weapons by the NPT-licit five nuclear weapons states (the N-5)
are considered by many to violate their NPT Article 6 disarmament obli-
gations, which all five have voluntarily signed. They thus had little moral
authority to lecture and censure India and Pakistan. And third, it is diffi-
cult to apply moral and economic coercion on two states while ignoring
Israel as the singular exemption with respect to de facto NWS status, as
opposed to nuclear testing.

In 1998, Security Council resolution 1172 condemned the weapons
tests by India and Pakistan and called on both to cease their weapons
programs and to join the NPT. That initial effort was undermined, if not
completely abandoned, by the lack of any follow-up. Moreover, a de
facto acceptance of both states’ nuclear weapons status has been in evi-
dence through the policies of all of the permanent members, especially
the United States. No better example can be found than the agreement
reached between the United States and India in March 2006. The deal
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grants India US nuclear power assistance and expertise in exchange for
New Delhi’s acceptance of international monitoring of its civilian nuclear
power program. At the same time, however, India’s military nuclear pro-
grams remain unmolested. The Council’s actions have similarly worked
against it with respect to Iraq. Although the Council did not approve the
use of force against Iraq in 2003, the fact that the United States and the
United Kingdom violated the provisions of the Charter under the guise
of responding to Iraqi violations of Council resolutions relating to WMD
had an enormous impact on the perception of the Council’s authority. All
in all, the many instances of double standards frustrate most member
states and undermine the Council’s claim to be a legitimate actor.
Compared with the Assembly, however, we see much in the Council’s

actions to demonstrate an evolution and responsiveness to the changing
nature of the international environment and new threats. The Council’s
overall approach might be characterized as one focused on denial, pre-
vention, and pressure rather than direct action. The Council has done
this by making use of the tools available to it through the Charter, some-
times very creatively.

Tools

Of all the UN tools available, sanctions represent one that has consider-
able potential for adaptation. Indeed, to the extent that we might identify
success stories in UN efforts to deal with nuclear weapons, David Cort-
right and George Lopez argue in Chapter 5 that sanctions have been the
explanation. Yet barriers remain that prevent any blanket endorsement
of sanctions as the tool of choice in dealing with all aspects of the nuclear
challenge. The ongoing expansion of technological capabilities, and the
extent to which states might vary in their susceptibility to sanctions as a
tool, stand out as key obstacles that need to be addressed – not to men-
tion the negative humanitarian consequences of sanctions.17 What is
clear is that, in order to work, sanctions must be consistently applied,
be coupled with inducements, and involve other forms of engagement.
Using sanctions effectively also draws in a variety of other actors. In-
creasingly, for example, sanctions are targeted at the financial assets of
states and individuals, drawing in financial institutions as key players in
this equation. And sometimes they are used in situations where the lead
political role is being taken by states outside of the UN umbrella, such as
the Six-Party Talks on North Korea.
Inside the First United Nations, the use of force as a response to nu-

clear weapons situations is the most contentious and most problematic
tool for individual states and groups of states. The use or misuse of the
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threat and use of force has the potential to undermine the organization as
a whole as it goes to the very heart of the United Nations’ collective se-
curity bargain. The Charter provides that force may be used only in self-
defense or in pursuit of the collective interest contingent upon Council
authorization. Therefore, it is difficult to underestimate the impact of the
unauthorized war launched against Iraq in 2003. Despite the fact that it
was waged under the banner of Iraq’s non-compliance with UN provi-
sions calling for the elimination of its weapons of mass destruction,18
this act confirmed for some the perception that the United Nations re-
mains an organization based on a double standard. In the eyes of the
most severe critics, the Iraq war confirmed that permanent members, in
this case the United States and the United Kingdom, can violate the
terms of the Charter with impunity.

Recent experience, and not just in Iraq, raises broad questions about
the use of force in response to nuclear weapons. Ian Johnstone takes on
these issues in Chapter 6, focusing in particular on questions relating to
self-defense and the grounds for preventive and pre-emptive use of force.
In many ways this is the source of the most profound potential dilemmas
for the United Nations, especially in the years to come. At what point is
it appropriate to authorize the use of force when considering nuclear
weapons? On what basis should the Council make decisions about nu-
clear weapons? Where does its information come from, and what kinds
of judgments are Council members able to make based on that informa-
tion? As noted by the Secretary-General’s HLP, ‘‘The maintenance of
world peace and security depends importantly on there being a common
global understanding, and acceptance, of when the application of force is
both legal and legitimate.’’19 In his chapter, Johnstone forges into this
debate by suggesting a list of factors the Council might take into account
when considering its reaction to situations involving nuclear weapons or
nuclear weapons proliferation.

Questions about information lead us to the issues surrounding the
United Nations’ role in verification and compliance. As with Council
activity generally, we can identify two streams here: case-based ap-
proaches and those that are preventive and issue oriented. This is a
potential growth area for the world organization. In order to ensure
Iraqi compliance with its resolutions, the Council established UNSCOM
and UNMOVIC. As Harald Müller argues in Chapter 7, the IAEA is
the central and critical body, the only existing organization with an
institutional foundation and experience in this field that are sufficiently
robust to take on these tasks. It has the added benefit of being outside
of the politicking of the United Nations, but with a large enough mem-
bership, through its board of governors and its international staff, to offer
a high degree of legitimacy in its efforts. That legitimacy will begin to
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erode commensurately with efforts to politicize its technical tasks and
challenges.
Of course, no discussion of tools to meet the nuclear challenge is com-

plete without a consideration of international law. As mentioned above,
Security Council resolution 1540 mandated, rather than recommended,
that states secure any weapons-related nuclear material. This is a critical
international legal development. This resolution crossed a conceptual
and legal Rubicon of sorts in directing sovereign states to enact non-
proliferation legislation. The Council called WMD proliferation a threat
to international peace and security, and expressed concern over the
threat of WMD terrorism and of illicit trafficking in WMD material,
weapons, and delivery systems. Resolution 1540 called on all states to
enact and enforce laws to prohibit non-state actors to develop, acquire,
transfer, or use WMD; to take and enforce effective domestic control,
physical protection, accounting, and border control measures to prevent
proliferation; and to set up a committee of the whole to oversee imple-
mentation of the resolution.
Its very existence may provide a foundation for broader (rather than

case-specific) non-proliferation action. The unprecedented intrusion
into national law-making authority can be read as the toughened new de-
termination by the international community of states to take effective
action. But it certainly was not without controversy. A former member
of the Joint UN/Organisation of African Unity Group of Experts on the
Denuclearization of Africa noted that ‘‘by arrogating to itself wider
powers of legislation,’’ the Council was departing from its Charter-based
mandate, and that excessive recourse to Chapter VII could signal a
preference for coercion over cooperation.20 Many NGOs too criticized
the resolution’s silence on the role of disarmament in promoting non-
proliferation, as well as the Council’s effort to transform itself into a
world legislature.21
There is some important historical background in the linkage between

the Security Council and international legal limits on nuclear weapons. In
1968, Council resolution 255 backed the NPT by committing the Council,
‘‘above all its nuclear-weapon state permanent members,’’ to take action
in any instance of aggression involving nuclear weapons against a non-
nuclear-weapon state. The NPT requires that any state withdrawing
from the NPT provide notice to the Council outlining the ‘‘extraordi-
nary’’ events that prompt this decision. In addition, the IAEA Statute
requires that the Council be notified if any issues falling within its compe-
tence or non-compliance arise. Lori Fisler Damrosch examines several
legal issues around the NPT in Chapter 8. In addition to the longstanding
debate about the precise nature of the Article VI requirements placed on
the nuclear weapons states, these issues range from questions about the
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exact scope of the obligations to cooperate in pursuing civilian nuclear
use, to issues associated with the provision for member state withdrawal
from the Treaty, and the legal standing of NPT Review Conference deci-
sions. The extent and number of the legal debates surrounding the Treaty
reflect the changing landscape of nuclear weapons states, and the state of
flux of the proliferation regime more broadly.

As indicated in several of the book’s chapters, in 1996, the Interna-
tional Court of Justice, another principal organ, set forth a legal opinion
that impinges upon our treatment of nuclear weapons. Charter Article 96
authorizes the Assembly or the Council to seek Advisory Opinions of the
ICJ ‘‘on any legal question.’’ Advisory Opinions, although not binding,
are considered to be authoritative interpretations of the law at the time
that the opinions are delivered. The World Health Organization in 1993
and the Assembly in 1994 asked the World Court to render Advisory
Opinions on the legality of the use or threat of nuclear weapons.

Delivering its opinion on 8 July 1996, the Court found that there is
neither a specific authorization (unanimously) nor a comprehensive and
universal prohibition (11–3) of the threat or use of nuclear weapons in
customary or conventional international law. On the central question be-
fore it, it was split 7–7. The ICJ President, Judge Mohammad Bedjaoui of
Algeria, cast the deciding vote in favor of the opinion that the threat or
use of nuclear weapons would generally be contrary to the rules of inter-
national law, and in particular humanitarian law. However, the Court
could not conclude definitively whether the threat or use of nuclear
weapons would be lawful or unlawful in an extreme circumstance of
self-defense in which the very survival of a state was at stake. As
Damrosch points out in Chapter 8, the outcome of the decision raises as
many questions as it answers. Although the ICJ opinion affirmed that any
threat or use of force involving nuclear weapons must comply with the
provisions of the Charter, the fact that the justices left open the possibil-
ity of nuclear weapons use in self-defense prompted some analysts to
worry that the ICJ had in effect undermined arguments for complete dis-
armament. Others, however, concluded that the ICJ opinion gave new
impetus to efforts to pursue disarmament.

Changing environment

At the outset of this chapter we indicated that the changing nature of the
international environment, with respect to both nuclear weapons and the
United Nations itself, was a key factor in prompting this study. The idea
that this is a time of new threats and challenges has been implicit in this
discussion and explicit in everything from the innovations that we have
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witnessed in Security Council action, to the adaptation and evolution of
the tools the United Nations has available, to the lack of action in forums
such as the General Assembly and the NPT Review.
As Brian Finlay and Rita Grossman-Vermaas argue in Chapter 9,

there is a level of unpredictability in the current changes associated with
globalization and shifting power hierarchies that accentuates the nature
of the current and especially future challenges. One of the main changes
in the environment in which the United Nations operates is the advent of
a variety of new actors, including many different types of non-state actor.
Resolution 1540 anticipates the continued development with specific
reference to and concern for non-state terrorists. But as W. P. S. Sidhu
asserts in Chapter 10, we need to expand the non-state envelope to in-
clude a whole range of entities. He paints a spectrum of non-state actors
ranging from terrorists and economically motivated individuals and
groups at the threat end to private and public economic actors (e.g. banks
and industry) to NGOs and other civil society actors at the responsive
end of the continuum. For the United Nations as a state-based organiza-
tion, therefore, the challenge includes non-state actors not just as a threat
to international peace and security but also as potential partners or po-
tential sources of additional tools in responding to those threats.
Other types of non-state actor, namely many members of global civil

society, have brought to bear more beneficent influences. Although
NGOs typically have the least influence on matters of high politics – and
what could be higher than nuclear weapons? – they have been important
players at a number of stages in a number of negotiating contexts, as sev-
eral chapters hint. This must be balanced against the fact that there are
a number of state-based actors and mechanisms that have taken on a
nuclear weapons role outside the United Nations – for example, the Pro-
liferation Security Initiative and the Group of 8 – consolidating and re-
affirming the initial disconnect between concrete action and the United
Nations established at its origins.
This is an area of potentially significant growth and strength for the

United Nations. There is a large pool of non-state actors that could be
drawn into support of UN goals on nuclear weapons if the United
Nations so chooses. This could be done directly by actively working to
engage key actors through information-sharing mechanisms. Elsewhere
– for instance, especially in the realm of the environment and global cli-
mate change – groups of experts have played an essential role in moving
a threat to the forefront of intergovernmental attention. Although we do
not have an answer at this juncture, we should certainly ask ourselves to
what extent the burgeoning epistemic community of nuclear disarma-
ment specialists can be mobilized. At a time when former US secretaries
of defense and state are writing op-eds in the Wall Street Journal that
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call for disarmament,22 there should be creative ways to build on re-
solution 1540 and counter-terrorism efforts to pull these actors into the
equation through state action and legislation. Indeed, no less than two-
thirds of all living secretaries of state support this general orientation.
This ‘‘remarkable bipartisan consensus,’’ note Ivo Daalder and Jan
Lodal, provides a framework ‘‘to make the elimination of all nuclear
weapons the organizing principle of US nuclear policy’’ during the new
administration of the forty-fourth president of the United States, Barack
Obama.23

Another set of challenges and potential threats rests in the interna-
tional nuclear trade. As Nicole Evans makes clear in Chapter 11, the nu-
clear trade should have two overarching objectives: to harness nuclear
technology for the benefit of all people, on the one hand, and to stem
the tide of nuclear proliferation, on the other. Two main dangers threaten
these goals, however. In the first place, illicit networks have emerged to
deal in the illegal trade of nuclear technology. This threat highlights
a second problem, namely the possibility of unauthorized access to
weapons-grade nuclear material and highly radioactive substances. Com-
pounding these concerns is the so-called ‘‘nuclear renaissance.’’ Whether
real or perceived, this renaissance presents further challenges, whether in
the form of nuclear weapons theft or the increasing odds that states will
divert their nuclear materials to the enhancement of military capability.
Evans argues that only a triumvirate of cooperation between the United
Nations, member states, and industry can formulate solutions to combat
these various threats and dilemmas.

The dovetailing of responsibilities between the United Nations and re-
gional organizations is another variable of a viable future international
approach to controlling and regulating nuclear weapons. As Amitav
Acharya indicates in Chapter 12, regional organizations often have room
for maneuver and can act where the United Nations has great difficulty or
actually cannot. His examination of the Iran and North Korea cases em-
phasizes the importance of the regional dimension in working towards
addressing the potential and actual nuclear developments in those states.
However, his analysis also reveals the extent to which no two regions
can be considered alike. The nature and extent of a regional role will,
therefore, vary depending on the circumstances. In the North Korean sit-
uation, for example, the Six-Party Talks played an important role in de-
veloping an agreed path out of the crisis. In Iran’s case, however, the
absence of a strong regional entity able to play a role and the differing
regional dynamics of the Middle East make the situation there quite dif-
ferent. Nonetheless, Acharya argues that the United Nations should
make a far greater effort to draw on regional entities in its nuclear weap-
ons initiatives. As we go to press, the election of Barack Obama to the
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US presidency on 4 November 2008 perhaps opens the door for renewed
talks with the remaining two members of the ‘‘axis of evil’’ immediately
following the January inauguration. Indeed, both Tehran and Pyongyang
made public overtures for possible talks with Washington in the future.

Concluding thoughts

The Manhattan project was well under way while Charter negotiations
were ongoing. However, knowledge of the program and its potential was
very tightly held and played no role in the public discussions in 1945.
How different would the Charter be if the framers had known of what
was to come?24 Arguably, if inadvertently, by establishing very broad
provisions for regulation and avoiding more specific guidance on the
question of arms regulation,25 the framers of the Charter created a sys-
tem sufficiently flexible to withstand the advent of fundamentally differ-
ent and devastatingly more destructive weapon systems.
At the same time, it is not too much of a stretch to argue that the

advent of nuclear weapons altered the political and military landscape in
fundamental ways. Nuclear weapons surely played a role in consolidat-
ing, fueling, and stabilizing the Cold War.26 The depth and scope of the
superpower antagonism virtually paralyzed the United Nations, and cer-
tainly contributed to disempowering the enforcement apparatus estab-
lished in Chapter VII of the Charter and considered so vital to the
success of the collective security system. As a result, the world organiza-
tion suffered a profound loss of legitimacy and confidence in the early
years that affected every aspect of its work. The repercussions still
reverberate today.
The challenges posed by nuclear weapons extend across the United

Nations’ international peace and security mandate. Although the Charter
has the benefit of inherent flexibility in the general nature of its terms,
that malleability has never been used to establish effective controls on
nuclear weapons or to make the world body a leader in decision-making
about them. The disconnect established at the very origins of the United
Nations, between the goals and structure of the collective security frame-
work and the fundamental change in the nature of military power in the
international system, established a pattern that has yet to be broken. The
United Nations still follows the first footsteps that the infant organization
took at its birth – one or two behind the military and political dynamics
set in motion by the advent of the nuclear age.
There is an alternative interpretation of that last image. It is possible

to argue that the United Nations began and continues to be a few steps
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behind in dealing with the implications of the nuclear age precisely be-
cause this suits the interests of the five permanent members of the Secu-
rity Council (the P-5). For many, there is no coincidence that the P-5
eventually all became nuclear weapons states, and that they then locked
in their status through the NPT. For those who see the situation in this
way, the challenge is not in how or whether to make the United Nations
more effective in dealing with nuclear weapons. The challenge lies in the
very nature of the power structure of the Council and the way in which it
undermines the principle of universality that is, in every other way, the
foundation stone of the world organization. Viewing the issue from this
vantage point affirms the importance of the United Nations in the nuclear
weapons equation but not necessarily in a positive way. As editors we
chose to frame the debate in the context of the idea of ‘‘nuclear orders’’
in recognition of the fact that the structure of the current environment
with respect to both nuclear weapons states and the United Nations is
not value neutral and also is not fixed.

This alternative perspective also drives home the point that legitimacy
is not divisible. The roles and responsibilities of the P-5 and the N-5 are
linked, as is the legitimacy of the orders that they uphold. Further pres-
sure on that power structure comes in the form of the two fully declared
nuclear powers that exist outside both the N-5 and the P-5: India and
Pakistan. In setting the context at the beginning of this chapter we spoke
of the situation as in constant flux. Of all the factors outlined, the exis-
tence and de facto acceptance of India and Pakistan as nuclear powers
touch on every possible fault-line associated with the United Nations
and the various nuclear weapons control regimes. This factor reveals the
fundamental disjuncture between the formal structures under discussion
here and the shifting nature of the balance of power occurring outside
those structures.

This returns us to our initial questions – can or should the world orga-
nization play a role here, and if so to what end? The United Nations has
played three linked but analytically distinct roles as a funnel, forum, and
font for norms:27
� A funnel for processing ideas into norms and policies and for transmit-
ting information from national sources to the international community
of states28

� A forum for discussion and negotiation of common international posi-
tions, policies, conventions, and regimes

� A font of international legitimacy for the authoritative promulgation of
international norms, appeals for adherence to global norms and re-
gimes, and coercive measures to enforce compliance with them
From one point of view, it could be argued that the United Nations has

not been the chief architect of nuclear arms control and disarmament.
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The bilateral treaties signed by Moscow and Washington during the Cold
War on intermediate range and strategic forces were all negotiated and
implemented outside UN auspices.
At one level, this is of course true. At another level, the literal truth

masks a deeper underlying reality. The ideas behind many of the existing
regimes were often first funneled through the UN system. Thus the idea
for a total cessation of nuclear testing was proposed by India at the Gen-
eral Assembly in December 1954, although not put to a vote.29 In Janu-
ary 1957, the United States submitted a five-point plan to the General
Assembly proposing an end to the production and testing of nuclear
weapons. Throughout the 1980s and the mid-1990s, pressure for a com-
prehensive test ban was funneled through the General Assembly. Simi-
larly, the idea of negotiating a South Pacific nuclear-weapon-free zone
(NWFZ) was submitted to the Assembly for endorsement in 1975 under
the joint sponsorship of Fiji, New Zealand, and Papua New Guinea; and
the 1985 South Pacific Nuclear Free Zone Treaty links the regional veri-
fication system for the South Pacific to the global IAEA inspections re-
gime within the UN system.30 Indeed, the closest approximation to a
widely acceptable definition of nuclear-weapon-free zones was contained
in criteria identified in 1975 by a group of experts commissioned by the
Assembly.31 The origins of the NPT are also within the United Nations.
Early proposals to curb proliferation, for example, were submitted to the
Disarmament Commission, the Disarmament Committee, and the Gen-
eral Assembly in the late 1950s and early 1960s. These were the founda-
tion for the negotiations that led to agreement on the NPT.
The United Nations has thus historically been the funnel for processing

arms control and disarmament proposals and this role continues today.
Two recent initiatives to generate ideas are worth keeping in mind. In
2008, a follow-up commission to the earlier Canberra Commission and
Tokyo Forum was announced with the joint sponsorship of Australia
and Japan, co-chaired by former foreign ministers Gareth Evans and
Yoriko Kawaguchi. The International Commission on Nuclear Non-
proliferation and Disarmament aims to strengthen the NPT, which is up
for review in 2010, but it will also focus explicitly on nuclear disarma-
ment as well as non-proliferation.32 The New Agenda Coalition, build-
ing on the Eight-Nation (Brazil, Egypt, Ireland, Mexico, New Zealand,
Slovenia, South Africa, and Sweden) Initiative of June 1998 (following
the nuclear tests by India and Pakistan in May), has used the United
Nations essentially as the funnel through which to advance the twin
agenda of non-proliferation and disarmament. The basic policy positions
are agreed to among coalition countries directly, and then taken to the
international community of states through UN structures. As with many
other examples in the past, the final treaty may well be negotiated in
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forums outside the United Nations. Nevertheless, this reality should
not take away due credit from the world organization for its invaluable
funnel role.

The Assembly, with universal membership, houses the divided frag-
ments of humanity and, when united, speaks with the collective voice of
the international community of states. This is what makes it the arena
where contested norms can be debated and reconciled, the unique forum
of choice for articulating global values and norms. It is to the Assembly
that civil society actors look and member states go when they wish to
proclaim and reaffirm arms control and disarmament norms. This is the
chief explanation for so many declarations and resolutions first being
adopted by the world organization before producing conventions and
treaties – norms followed by laws – in UN as well as non-UN forums.

There is no substitute for the United Nations as a font of international
authority and legitimacy. This was reflected in the manner in which the
campaign to ban landmines was careful to keep in touch with the UN
system. The four countries most active in the Ottawa process – Austria,
Belgium, Canada, and Norway – are members of the CD. The October
1996 Ottawa conference developed a resolution that was adopted by the
General Assembly in December by a vote of 156–0 (with 10 abstentions).
In the final conference a year later, negotiators were careful not to quar-
antine themselves from the world organization, but to integrate their
process with the UN system with regard to review, reporting, and deposi-
tary functions. Treaties, even if negotiated outside UN forums, are often
submitted to UN machinery for formal endorsement, which has no bear-
ing on the legal standing of the treaty but does substantially enhance its
moral weight. This has been true, for example, of the various regional
NWFZs. India’s protestations notwithstanding, probably the clearest ex-
ample of the United Nations as a font of authority for global arms control
treaties came with the CTBT in 1996. When India vetoed the final prod-
uct in the CD in Geneva, Australia initiated to use a constitutional
maneuver to move the text from the CD in Geneva to the Assembly in
New York.33 On 10 September 1996, the Assembly approved the text of
the CTBT by a vote of 158–3. Only Bhutan and Libya supported India in
rejecting it.

Calling on the moral authority of the United Nations to ensure compli-
ance with global norms is especially relevant when behavior considered
to be normatively unacceptable is not in fact proscribed by any treaty to
which a state may be party. Such was the case with India and Pakistan’s
successive nuclear tests in May 1998. At the same time, the United Na-
tions’ ineffective response to the India and Pakistan tests shows that the
world organization’s moral authority is not a very effective substitute for
legally binding treaty obligations.
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As for compliance, the core of the international law enforcement sys-
tem with respect to non-proliferation and disarmament, as with every-
thing else, is the Security Council. Faced with a challenge to the norms
and laws governing the acquisition, production, transfer, and use of
arms, the P-5 may have to resort to measures of coercion ranging from
diplomatic and economic to military action. With the Assembly having
little substantial power and the Council often deadlocked, the weight of
UN decision-making frequently falls on the Secretary-General. He may
be ignored, but he is not easily de-legitimized. However, on the issue
of armaments and weapons platforms involving national security, the
Secretary-General is not in the best position to issue judgments and
edicts against member states, unless perhaps they have violated specific
and binding obligations.
The chapters in this book confirm one of the starting assumptions

of this study – namely, that this particular point in the evolution of the
United Nations comes at a critical moment of transition in the current
nuclear weapons regime. In providing a forum of universal membership,
the United Nations can overcome what Ramesh Thakur in Chapter 13
calls the ‘‘NPT anomalies’’ – the fact that three of the world’s nuclear
weapons states are not signatories to the NPT. There is thus an opportu-
nity for the United Nations to play a role in trying to establish a new and
desperately needed path forward for the non-proliferation regime, by
pulling the actors and tools of the regime together. The division of labor
among the three principal international peace and security organs estab-
lished under the Charter provides cross-cutting mandates that leave the
door wide open for action on nuclear weapons using a variety of tools
and drawing in any number of outside actors. The chapters of this vol-
ume outline the key issues and challenges that need to be addressed and
offer a number of different ideas of how to do so.
There are significant obstacles to overcome, to be sure. As the chapters

also indicate, nuclear weapons expose the numerous pitfalls in the UN
structure and the propensity for discord and dissonance in difficult times.
These tendencies are not exclusive to nuclear weapons but apply to UN
action across virtually every issue area. But none of the obstacles dis-
cussed here is, as yet, insurmountable. At the outset, we sought to deter-
mine if the United Nations does and should have a role to play on
nuclear weapons, and, if so, what kinds of challenges and issues the cur-
rent environment poses.
The question we did not ask is whether the United Nations will play

that role, whatever it might be. As always, progress will ultimately
depend on member states wanting to make the system work, not just for
their own purposes but for those of the collectivity. Here a particular bur-
den falls most crucially on the permanent members of the Council. The
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Charter grants and enshrines for them a leadership role – it is up to them
to take it.
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The Security Council and
nuclear disarmament

Ernie Regehr

It was never part of a formal plan that the five permanent members of
the United Nations Security Council (the P-5) should also be the five nu-
clear weapons states (NWS), later to be recognized and accepted as such
under the Treaty on the Non-Proliferation of Nuclear Weapons (NPT).
By now, however, these two distinct attributes have been so fully fused
in the multilateral consciousness that it seems as if nature intended it
this way. Indeed, permanent membership in the Council could only have
added to the drive by the United Kingdom, France, and China to follow
the United States and the then Soviet Union to acquire credible nuclear
arsenals. Possession of nuclear weapons was seen as a desirable if not es-
sential accoutrement of the global gravitas attaching to any states assum-
ing the mantle of ultimate custodians of international peace and security.
And though this commingling of the P-5 with the nuclear five (N-5) now
seems normal, it is an arrangement that has bedeviled the Council’s
performance in one key part of its assigned job of keeping the peace
and enforcing global norms.

The focus of this chapter is the Security Council’s attention to vertical
non-proliferation, that is, nuclear disarmament, rather than horizontal
non-proliferation. It begins by laying out the framework provided by
the UN Charter before discussing the multilaterally defined disarma-
ment agenda – the principles, objectives, and practical steps toward
disarmament – that the P-5/N-5 have fully endorsed in forums or contexts
outside the Council. The chapter then discusses the importance of disar-
mament efforts to curb horizontal proliferation. Next, two specific Council
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engagements – on negative security assurances and the response to
Indian and Pakistani nuclear weapons developments – are addressed.
They provide valuable insights into considering ongoing impediments to
the P-5/N-5 giving attention to the imperative of nuclear disarmament
within the practical and more demanding business of the Security Coun-
cil. The chapter concludes by exploring what the Council might realisti-
cally do to advance the agreed nuclear disarmament agenda.

The Charter framework

Nuclear disarmament is not directly mandated by the UN Charter, but
Article 26 does assign to the Security Council the task of establishing ‘‘a
system for the regulation of armaments.’’ Furthermore, on 31 January
1992, during its early post–Cold War period of activism and innova-
tion, the Council declared the proliferation of nuclear weapons, along
with chemical and biological weapons, to be a threat to international
peace and security.1 The statement reinforced the logic that nuclear
arms control and disarmament should be essential components of the
Council’s pursuit of its Article 24 responsibility for the maintenance of
international peace and security. At the same time, the fact that the P-5
are also the N-5, at least since 1971 when mainland China assumed the
Chinese seat, explains another inescapable fact – that nuclear disarma-
ment has never found its way directly onto the Council agenda. Now, in
the seventh decade of the organization’s life and the Council’s work, the
P-5 continue to give every indication that they also regard themselves as
a permanent N-5. Indeed, the Stockholm International Peace Research
Institute, the pre-eminent tracker of global nuclear arsenals and NWS
policies, is led to say in the measured tone of its Yearbook 2008 that ‘‘all
of the five legally recognized nuclear weapon states . . . appear deter-
mined to remain nuclear powers for the foreseeable future and are in
the midst or on the verge of modernizing their nuclear forces.’’2
Modernization of nuclear forces among the P-5/N-5 does not necessar-

ily mean expanding arsenals. The number of deployed nuclear warheads
worldwide is in decline, but the warheads, the delivery hardware, and the
strategies to employ them are continuously being revised, rebuilt, and up-
dated, despite legal obligations under the NPT to eliminate arsenals alto-
gether, and despite the judgments of the P-5/N-5 themselves that those
weapons represent a threat to international peace and security.
Article 11 explicitly mandates the General Assembly to ‘‘consider the

general principles governing disarmament and the regulation of arma-
ments,’’ and over the past six-plus decades, beginning with its very first
resolution, the Assembly has pursued its disarmament mandate with con-
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siderable vigor (discussed elsewhere in this volume). Neither dominated
nor constrained by the nuclear retentionist interests of the P-5/N-5, the
Assembly – now through the First Committee – has focused broadly on
norm-building3 and the development of a global consensus in support of
particular disarmament measures. The Geneva-based Conference on Dis-
armament is the United Nations’ disarmament negotiating forum and,
notwithstanding its current stalemate and failure to negotiate anything
in well over a decade, has historically made contributions to particular
treaties – the Comprehensive Nuclear-Test-Ban Treaty (CTBT) most
recently – and sought to accommodate and create consensus among nu-
clear have and have-not communities. The more marginal Disarmament
Commission meets as a deliberative body when the Assembly is not in
session in the interests of exploring a more limited range of issues in
greater depth.

The Security Council is charged in Article 47(1) with establishing a
Military Staff Committee to advise and assist it on all military issues, in-
cluding ‘‘the regulation of armaments, and possible disarmament.’’ It has
never functioned as designed, but nuclear issues should still come before
the Council by virtue of its mandate to maintain international peace and
security. It does receive referrals from the International Atomic Energy
Agency (IAEA), the NPT, and potentially nuclear-weapon-free zone
(NWFZ) treaties. In particular, Article III.B.4 of the IAEA Statute sets
out the Agency’s general obligation to report to the Council, ‘‘as the or-
gan bearing the main responsibility for the maintenance of international
peace and security.’’ Article XII.C requires the Agency’s board of gover-
nors to report instances of non-compliance to all members of the IAEA
board, the Council, and the Assembly. According to Article X of the
NPT, any state party to the NPT has the right to withdraw from the Trea-
ty in the event of developments that ‘‘have jeopardized the supreme
interest of its country,’’ but notice of withdrawal must be given three
months in advance to all other states parties and to the Security Council.

Of course, the Council has a responsibility to address threats to inter-
national peace and security wherever they occur and does not have to
wait for referrals from other multilateral bodies or from individual states.
Nevertheless, these all have the right and opportunities to bring such
threats to the attention of the Council.

In the Security Council, with its unambiguous obligation to advance
the regulation of arms, the NWS or P-5/N-5 states have been in full con-
trol since 1971, and in the two decades following the entry into force of
the NPT in 1970 they treated the world to an extraordinary (that is to
say, profligate) episode of the vertical proliferation of nuclear weapons.
At its peak, the nuclear arms race accumulated more than 70,000 nuclear
warheads linked to a dazzling array of delivery vehicles and security
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doctrines. This race was a largely bilateral US–Soviet affair, but all of the
P-5/N-5 were participants. Therefore, for the international community
to now look to the Council to take a greater role in advancing nuclear
disarmament might charitably be thought of as the rough equivalent of
an assembly of hens handpicking a small group of leading foxes to take
over all henhouse security responsibilities. At the same time, of course,
given that the P-5/N-5 foxes must ultimately lead and implement the
global nuclear disarmament effort, it makes even less sense to sideline
their central forum from the process.
During the Cold War the Security Council was sidelined, not by the

rest of the international community, but by the shared interests and
strategic competition among the P-5/N-5. The politics of nuclear disarma-
ment, arms control, and non-proliferation were submerged by the bilat-
eral dynamics of the two primary nuclear powers, guaranteeing that
nuclear arms control and disarmament would never find a way onto the
Council agenda. Aside from resolutions on Iraq, in the first six decades
of its work the Council managed to pass only six substantive resolutions
linked to nuclear weapons (two on negative security assurances, and one
each on Israel, North Korea, India/Pakistan, and non-state actors).4 Re-
cently, the Council has also taken on the issue of Iran as a result of an
IAEA referral.

The agreed nuclear disarmament agenda

The Security Council’s inaction on nuclear disarmament obscures the ex-
tent to which, beyond the Council table, the P-5/N-5 states have signed
on to a well-defined nuclear disarmament agenda. The end of the Cold
War opened the door to the slow and painstaking construction, through
the consensus decision-making processes of the NPT review process
in particular, of a plan for global nuclear disarmament. The NPT is, of
course, the primary international agreement imposing a legally binding
obligation to disarm,5 and NPT states parties have collectively been iden-
tifying a set of principles and steps, notably at the 1995 and 2000 Review
Conferences, that the NWS are to follow in progressive fulfillment of that
obligation. The legal meaning of Review Conference decisions or agree-
ments is discussed by Lori Damrosch in Chapter 8 in this volume, but it
is important to note that the tradition of decision by consensus at the
Review Conferences – though not a specific requirement of the Treaty –
suggests that these unanimous agreements on substantive questions
linked to the implementation of the Treaty can be taken as authoritative.
Damrosch points out that, according to the law of treaties, the collective
agreements among states parties to a treaty must inform interpretations
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of what measures or actions represent appropriate implementation of the
treaty. In the NPT review process, those agreements received the explicit
approval or endorsement of all P-5/N-5 states, and together the Review
Conference agreements of 1995 and 2000, linked to Article VI, must be
understood as setting out specific priority issues or actions that states are
to follow to fulfill the requirements of the Treaty.

These statements were hotly debated at each Review Conference. Each
word was in effect negotiated between the NWS and the non-nuclear-
weapon states (NNWS) in the Treaty, and each word was unanimously
approved. The 2000 agreement was reached six months before George
W. Bush was first elected president of the United States. Although his
administration specifically and repeatedly distanced itself from these
agreements, fighting against any reference to them in the agendas of sub-
sequent review process meetings, there is no retreating from the fact that
the states parties to the Treaty have provided a clear interpretation of the
steps required to move toward implementation of Article VI. Nor can it
be denied that the government of the United States, along with the other
P-5/N-5 states, formally agreed to that interpretation.

The 1995 Decision on ‘‘Principles and Objectives for Nuclear Non-
Proliferation and Disarmament’’ said that ‘‘effective implementation of
article VI’’ would require the negotiation of a CTBT and, pending its
entry into force, the exercise of ‘‘utmost restraint’’ by the NWS.6 The
P-5/N-5 have to date honored that commitment. The CTBT was negoti-
ated and signed by all the P-5/N-5 and each has committed to a morato-
rium on testing (ratification and entry-into-force of the CTBT is another
matter). The decision also called for immediate negotiations to ban the
production of fissile material for weapons purposes – a commitment that
remains unfulfilled, although the P-5/N-5 declared a moratorium on such
production.7 The P-5/N-5 also agreed through the 1995 decision (para-
graph 4(c)) to ‘‘the determined pursuit by the nuclear-weapon States of
systematic and progressive efforts to reduce nuclear weapons globally,
with the ultimate goal of eliminating those weapons.’’

In 2000, the P-5/N-5 were even more explicitly abolitionist when they
joined all other states parties to the NPT in ‘‘an unequivocal undertaking
by the nuclear-weapon States to accomplish the total elimination of their
nuclear arsenals leading to nuclear disarmament, to which all States par-
ties are committed under article VI.’’ The 2000 agreement identified a set
of ‘‘practical steps for the systematic and progressive efforts to implement
article VI of the Treaty,’’ which include:8
� The early entry into force of a Comprehensive Nuclear-Test-Ban
Treaty

� A moratorium on testing in the meantime
� The verifiable fissile material production ban already called for in 1995
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� Formation of a subsidiary body on nuclear disarmament within the
Conference on Disarmament

� Adherence to the principle of irreversibility in nuclear disarmament;
� Unilateral initiatives to reduce arsenals
� Increased transparency by the nuclear weapon states
� Further reductions in non-strategic nuclear weapons
� Reductions in the operational status of weapons systems
� ‘‘[A] diminishing role for nuclear weapons in security policies to mini-
mize the risk that these weapons will ever be used and to facilitate the
process of their total elimination’’

� Placing of fissile material no longer required for military purposes
under IAEA inspections to keep them permanently out of military
programs

� ‘‘[R]egular reports’’ by all states parties on the implementation of Ar-
ticle VI in the context of the Advisory Opinion of the International
Court of Justice (ICJ)

� ‘‘[T]he further development of the verification capabilities that will
be required to provide assurance of compliance with nuclear disarma-
ment agreements for the achievement and maintenance of a nuclear-
weapon-free world’’

Obviously this list does not exhaust the actions required to reach full
nuclear disarmament, but it does represent the considered judgment of
the parties to the Treaty on the priority actions that are required. These
steps have been collectively defined through formal and participatory
processes and have earned virtually universal support and, more to the
point, the support of the P-5/N-5 states. This agreed agenda is the prod-
uct of post–Cold War cooperation and in a real sense vindicates the
optimism present at the Security Council’s 1992 heads of government
meeting. The presidential statement approved at the meeting welcomed
the ‘‘favourable international circumstances under which the Security
Council has begun to fulfil more effectively its primary responsibility
for the maintenance of international peace and security’’ and expressed
their agreement that ‘‘the world now has the best chance of achieving
international peace and security since the foundation of the United
Nations.’’9

The inescapable vertical–horizontal connection

Actual implementation of the agreed disarmament agenda has certainly
not matched the optimism of 1992 or the enthusiasm with which the final
document of the 2000 Review Conference was greeted. The point in elab-
orating specific disarmament steps toward the full implementation of the
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NPT was to try to match the concrete obligations of NNWS to meet the
requirements of Articles II and III with the concrete obligations of
NWS to meet the requirements of Article VI and, in the process, to
acknowledge the inescapable links between vertical and horizontal non-
proliferation.

The P-5/N-5 have in fact cautiously but unmistakably recognized that
link. To begin with, the 1992 Security Council summit declared that ‘‘the
proliferation of all weapons of mass destruction constitutes a threat to
international peace and security’’ (emphasis added). In 1992, as well as
with resolution 1172 (6 June 1998), in response to the 1998 nuclear tests
by India and Pakistan, and resolution 1540 (2004), the P-5/N-5 and the
Council were acknowledging the need for disarmament and reductions
to their own arsenals in the context of addressing horizontal proliferation
questions. In the 1992 presidential statement and in resolution 1540 the
P-5/N-5 joined the other members of the Council to reaffirm ‘‘the need
for all Member States to fulfil their obligations in relation to arms control
and disarmament,’’ and to encourage ‘‘all Member States to implement
fully the disarmament treaties and agreements to which they are
party.’’10 On 5 June 1998, the P-5/N-5 issued a joint communiqué in
which they said: ‘‘They remain determined to fulfil their commitments re-
lating to nuclear disarmament under article VI of the Treaty on the Non-
Proliferation of Nuclear Weapons.’’11 Resolution 1172 then welcomed
that commitment.12 The 1992 Security Council presidential statement
was slightly more pointed on the subject of disarmament agreements
with its call to ‘‘emphasize the importance of the early ratification and
implementation by the States concerned of all international and regional
arms control arrangements, especially the START [Strategic Arms Re-
duction] and CFE [Conventional Forces in Europe] Treaties.’’13

Resolution 1540 refers to the need to ‘‘prevent proliferation in all its
aspects,’’ implying both vertical and horizontal proliferation, and affirms
the Council’s ‘‘support for the multilateral treaties whose aim is to
eliminate or prevent the proliferation of nuclear, chemical or biological
weapons and the importance for all States parties to these treaties to im-
plement them fully in order to promote international stability’’ (emphasis
added). These are all preambular references; in other words, they set the
context for the more specific aim of 1540, namely to require states to
‘‘adopt and enforce appropriate laws which prohibit any non-State actor
to manufacture, acquire, possess, develop, transport, transfer or use nu-
clear, chemical or biological weapons and their means of delivery’’ (oper-
ative paragraph 2). But the operative section of 1540 also includes state
disarmament obligations inasmuch as operative paragraph 8 calls upon
all states to ‘‘promote the universal adoption and full implementation,
and, where necessary, strengthening of multilateral treaties to which
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they are parties, whose aim is to prevent the proliferation of nuclear,
biological or chemical weapons’’ (emphasis added).
In other words, resolution 1540 is appropriately understood as target-

ing both the vertical and the horizontal proliferation of nuclear weap-
ons.14 The effort to prevent the spread of weapons of mass destruction
(WMD) to non-state actors cannot finally be separated from the effort
to control and eliminate state arsenals of WMD.
The centrality of this link has recently been emphasized by some key

and decidedly mainstream figures within NWS states. In January 2007
and again in January 2008, Henry Kissinger, George Shultz, William
Perry, and Sam Nunn used the op-ed page of the Wall Street Journal to
issue a clear call to address nuclear dangers, to take ‘‘a series of steps
that will pull us back from the nuclear precipice,’’ and to rekindle ‘‘the
vision of moving toward zero’’ nuclear weapons.15 Without that vision
and some practical steps in that direction, they argue, ‘‘we will not find
the essential cooperation required to stop our downward spiral’’ toward
accelerated horizontal proliferation, including the threat that nuclear
weapons will come into the hands of non-state actors. Indeed, they say,
articulation of the goal of elimination ‘‘is the only way to build the kind
of international trust and broad cooperation that will be required to ef-
fectively address today’s threats.’’
That the NPT’s Article VI embodies the requirement to eliminate the

nuclear weapons of the P-5/N-5 signatories to the Treaty was of course
confirmed in the ICJ’s 1996 unanimous opinion that the Treaty obligates
NWS to enter into and conclude disarmament negotiations: ‘‘There exists
an obligation to pursue in good faith and bring to a conclusion negotia-
tions leading to nuclear disarmament in all its aspects under strict and ef-
fective international control’’ (emphasis added).16 The Court’s approach
and decision are explored in detail elsewhere in this volume. Of course,
the vertical–horizontal connection is now a common theme within the
NPT review process, emphasized by a host of arms control advocates
and experts. The primary idea is that the credibility with which the
Security Council pursues its horizontal non-proliferation responsibilities
cannot be separated from the diligence with which the P-5/N-5 carry
out their own nuclear disarmament (vertical non-proliferation) responsi-
bilities – the P-5/N-5 failure in the latter explaining the Council’s failure
in the former.

The challenge of the outliers

The context of the Security Council’s decisive action in response to the
May 1998 nuclear tests by India and Pakistan is that Council demands
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tend to be ignored ‘‘if the intended recipient does not regard the pro-
nouncement as authoritative or legitimate.’’17 Resolution 1172 ‘‘demands
that India and Pakistan refrain from further nuclear tests’’ and then calls
on them to, among other things, adhere to the provisions of the CTBT,
‘‘stop their nuclear weapons development programs,’’ cease production
of fissile materials for nuclear weapons, and cease development of bal-
listic missiles capable of delivering nuclear warheads. But resolution
1172 is above all a potent example of the impotence of Council action
when its P-5/N-5 members fail to adhere consistently to non-proliferation
laws or principles.18 The point is not the absence of relevant law. Al-
though India and Pakistan did not violate the NPT (because they were
not and are not signatories to the Treaty), Patricia Lewis and Ramesh
Thakur point out that the two were in violation of a global norm against
the spread of nuclear weapons beyond the NPT’s N-5. But the more con-
sequential issue, they say, is the fact that ‘‘the Security Council was in
a peculiarly difficult position, for the simple reason that the P-5 are
caught in a particularly vicious conflict of interest with regard to nuclear
non-proliferation.’’19 They point out that the condemnation of the 1998
Indian and Pakistani tests – ‘‘when not one of the over 2,000 previous
tests [by the P-5/N-5] had ever been so condemned by the Council –
inflamed opinion in the subcontinent.’’ So the Council’s presidential
statement of 14 May 1998, strongly deploring India’s tests, was rejected
by the Indian government as ‘‘completely unacceptable.’’20 In fact, after
the initial statements of outrage, the P-5/N-5 paid no further attention to
these particular instances of proliferation, despite their earlier assertion
that all instances of proliferation are a threat to international peace and
security.

The Council is now left with having one of its rare resolutions on nu-
clear disarmament rendered irrelevant and ineffective – overtaken, sub-
sequently, by the decision by the Nuclear Suppliers Group (NSG) to
exempt India from the central non-proliferation guideline: the prohibi-
tion on civilian nuclear cooperation with states whose nuclear facilities
are not under full-scope safeguards of the IAEA. Experts at the Carnegie
Endowment have proposed that resolution 1172 be replaced with a
new resolution that would apply to the three non-NPT states,21 all of
which also have nuclear weapons. The point would be to once again
appeal to universalism over exceptionalism. The suggestion is for a new
resolution to formally welcome explicit commitments by the three states
to forgo nuclear explosive tests, to implement and enforce comprehen-
sive national laws barring sensitive exports, to adopt state-of-the art tech-
nologies and practices to secure all nuclear materials, to participate
constructively in Conference on Disarmament negotiations to ban pro-
duction of fissile material for nuclear weapons or other nuclear explosive
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purposes, to refrain from increasing the declared and undeclared role of
nuclear weapons in their national security policies, and to commit to the
peaceful resolution of conflicts.22
The list of commitments links in part to key elements of the disarma-

ment agenda to which the NPT signatories have committed. The propo-
nents of such an action judge that it would at least minimally advance
non-proliferation objectives, whereas resolution 1172 has no chance of
being heeded. But it has also become clear that, in the absence of dis-
cernible action on these same demands by the P-5/N-5 themselves, such
a new resolution would suffer the same fate as 1172.
In the run-up to the NSG exemption, India agreed to ‘‘assume the

same responsibilities . . . as other leading countries with advanced nuclear
technology’’ (a euphemism for nuclear weapons states),23 which presum-
ably is its way of saying that it will do what the P-5/N-5 do, not what they
say.24 Even so, India’s promise to assume the same responsibilities as the
P-5/N-5 is a political commitment although, just as the P-5/N-5 have
resisted transforming their NPT-related disarmament declarations into
legally binding obligations, India rejected all efforts to make the NSG
waiver formally conditional on fulfilling its promises.
Consistent and accountable non-proliferation, horizontal and vertical,

depends on agreed universal standards, not unilateral political declara-
tions. The P-5/N-5, and now India as well, have shown themselves willing
to make individual declarations of intent but, by keeping the disarma-
ment agenda far away from the collective action and mutual com-
mitments of the Council, the P-5/N-5 remain true to their respective
national interests in acknowledging their disarmament obligations in
general while ensuring that none of them becomes a time-bound legal ob-
ligation. It should be axiomatic that the Council, having recognized that
all nuclear proliferation is a threat to international peace and security,
has a clear obligation to demand concrete and accountable action to ad-
dress the apprehended threat of nuclear proliferation.

Negative security assurances

Negative security assurances have twice made it onto the Security Coun-
cil agenda. Both instances illustrate the skill of the P-5/N-5 in keeping
concrete commitments at bay and accountability off the table and in en-
suring that collective Council action on disarmament questions does not
impinge on their respective national prerogatives. In 1968 it was clear
that the NPT, by virtue of which all states other than the P-5/N-5 were
to forgo the acquisition of nuclear weapons, would not be adopted unless
the NNWS received some assurance that the NWS would not use or
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threaten to use their nuclear weapons against them. Egypt’s permanent
representative to the United Nations recalled in 1996 that the NNWS
were not simply looking for individual declarations from each of the P-5/
N-5 states; rather they wanted the collective assurance of the interna-
tional community ‘‘and to have assurances that if they were threatened
or attacked by nuclear weapons, the Security Council would react.’’25
To that end, the pursuit of security assurances was also linked to the
emergence of NWFZs – both measures being efforts to limit the geo-
graphical scope of the political pressures and influence that nuclear
weapons exert.

The P-5/N-5 refused to allow text on security assurances into the NPT
itself; instead, the Council undertook to set out these assurances in a sep-
arate resolution (Security Council resolution 255, 19 June 1968). In fact,
the resolution did not offer any security assurances; it simply said that, in
the event of an attack or threat of it, the P-5/N-5 were obligated to act in
accordance with the Charter: ‘‘The Security Council . . . recognizes that
aggression with nuclear weapons or the threat of such aggression against
a non-nuclear-weapon State would create a situation in which the Secu-
rity Council, and above all its nuclear-weapon State permanent members,
would have to act immediately in accordance with their obligations
under the United Nations Charter.’’ The resolution also welcomed ‘‘the
intention expressed by certain States that they will provide or support
immediate assistance, in accordance with the Charter, to any non-
nuclear-weapon State Party to the Treaty on the Non-Proliferation of
Nuclear Weapons that is a victim of an act or an object of a threat of
aggression in which nuclear weapons are used.’’26

Thus, the P-5/N-5 offered after-the-fact fidelity to the Charter and
assistance to the victims of attack, but no assurance that there would be
no nuclear attack or, more saliently, no threat of attack against NNWS
signatories to the NPT. Furthermore, France, then not a party to the
NPT, abstained, and the Chinese vote was cast by Taiwan, which at that
time occupied China’s chair on the Council.

It took another 27 years for the Council to make another attempt to
meet the ongoing request of NNWS. In this case, the resolution (Security
Council resolution 984, 11 April 1995) once again recognized the require-
ments of the Charter to bring security crises to the Security Council and
‘‘takes note with appreciation of the statements made by each of the
nuclear-weapon States . . . , in which they give security assurances against
the use of nuclear weapons to non-nuclear-weapon States that are Parties
to the Treaty on the Non-Proliferation of Nuclear Weapons.’’27 The
individual statements by France, Russia, the United Kingdom, and the
United States all reaffirm that they ‘‘will not use nuclear weapons against
non-nuclear-weapon States parties to the [NPT], except in the case of an
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invasion or any other attack on [the NWS], its territory, its armed forces
or other troops, its allies, or on a State towards which it has a security
commitment, carried out or sustained by such a non-nuclear-weapon
State in association or alliance with a nuclear-weapon state.’’28 The Chi-
nese statement (S/1995/265, 11 April 1995) excludes the exception added
by the other four states and declares that ‘‘China undertakes not to use
or threaten to use nuclear weapons against any non-nuclear-weapon
States or nuclear-weapon-free zones at any time or under any circum-
stances.’’ China’s statement also includes a pledge not to be the first to
use nuclear weapons. The Council itself does not undertake any action,
demand any firm commitment, or impose any obligation on the P-5/N-5.
Resolution 984 reflects the fundamental aversion of the P-5/N-5 to collec-
tive commitments that make them accountable to others. Their interests
are better served by a general collective statement that avoids commit-
ment but references individual national statements that offer political
commitments through unilateral declarations without incurring particular
legal obligations.
The international community has called for these unilaterally declared

commitments to become mutual and to be girded by a legally binding in-
ternational instrument to convert national political commitments into
legal obligations under international law, but such an agreement is
not forthcoming. Indeed, since making these 1995 statements, France,
Russia, and the United States have each cast doubt on them by saying
they would not rule out the use of nuclear weapons, including pre-
emptive use, against states that threatened them with chemical weapons
or major conventional attack.29

Does the Security Council have a future as a
disarmament body?

The global consensus on nuclear weapons and disarmament is unam-
biguous. NNWS within the NPT are legally bound to remain so and
to arrange for ongoing safeguards to continuously verify their non-
nuclear-weapon status. NWS within the NPT are legally bound to (even-
tually) disarm and in effect become non-nuclear-weapon states. The
outlier states – those still outside the NPT, whether or not they now
have nuclear weapons (and they all currently do) – are also instructed
by Security Council (in resolution 1172, for example) and General
Assembly actions to become non-nuclear-weapon states within the non-
proliferation regime.
Undermining these widely agreed norms and objectives is certainly not

in the interests of the P-5/N-5. In the long run, if any one of these three
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objectives is hopelessly compromised, all risk being abandoned. In the
first half-century of the nuclear age the primary mechanism for prevent-
ing the horizontal spread of nuclear weapons was tight controls over
knowledge, technology, and materials. It was largely successful. But in
the second half-century of the nuclear age, that approach will largely
fail. Nuclear knowledge, technology, and materials can no longer be con-
fined to the few. The peaceful uses of nuclear knowledge and materials
are encouraged and any state with institutions of advanced education
and emerging research and industrial capabilities will essentially have
the technical option of pursuing a nuclear weapons capability. The only
way to keep such non-nuclear-weapon states from exercising a weapons
option will be to persuade them that their own long-term security, not to
mention the common good, is best served by forgoing nuclear weapons.
Coming to such a judgment depends on a variety of factors, including
the presence of widely respected global norms and laws, as well as confi-
dence that other states will honor all three norms in the long-term future
– and that finally all states will join the view, supported by a global con-
vention, that their interests are best served by verifiably forgoing nuclear
weapons.

Can the international community look to the Security Council to build
support for these norms? The short answer would seem to be ‘‘no.’’ As
Tsutomu Kono put it, ‘‘in the absence of agreement among [the] five
veto-holding countries, the United Nations does not work properly.’’30
And there is no denying that on the matter of vertical non-proliferation
there is little agreement among the veto powers.

Currently the challenge of persuading the Council’s P-5 to honor the
NPT-mandated disarmament imperative and to become actively engaged
in promoting nuclear disarmament – especially to persuade NNWS that
Article VI obligations will be treated as seriously as the NNWS are ex-
pected to treat Article I and III obligations – is the challenge of persuad-
ing the P-5/N-5 to act collectively in pursuit of a common objective that
they have not truly embraced. Nuclear disarmament has become a larger
part of their rhetorical postures, but it is not owned as a pillar of
strengthened peace and security.

Richard Butler, the former chair of the UN Special Commission re-
sponsible for disarming Iraq after the 1991 Gulf war, states unambiguously
that it is the Council’s responsibility to enforce compliance with treaties
on the non-proliferation of weapons of mass destruction: ‘‘The Security
Council is the custodian of nonproliferation. It has the task of providing
confidence to the international community that the tapestry of treaties
designed to ensure that weapons of mass destruction do not spread is en-
forced and kept whole. There is simply no other body that can do this
job, and this is widely understood.’’31 But the obstacles and objections
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to the Council as the institution guiding vertical non-proliferation or dis-
armament remain daunting.
The P-5/N-5 states have made important strides toward cooperation

in pushing horizontal non-proliferation objectives, gradually coming to-
gether in particular on Iran, North Korea, and the threat of the acquisi-
tion of WMD by non-state actors. But they still seem to regard their
primary shared interest in vertical non-proliferation and implementation
of Article VI of the NPT to be in stalling. The United States and Russia
do share some disarmament interests inasmuch as both seek significant
and further reductions in their respective nuclear arsenals, but neither
has yet displayed a compelling desire to embrace a global interest that
would lead them to accept collective limits on national prerogatives and
embrace institutionalized accountability to the international community.
John Burroughs of the Lawyers’ Committee on Nuclear Policy thus cau-
tions against putting much hope in or emphasis on the Council as the
body to shape the non-proliferation agenda. ‘‘Especially absent reform
of the Security Council to make it more representative and accountable,
the emphasis going forward should be on making the existing treaty
regimes – including review processes, implementing agencies, and gover-
nance mechanisms – more effective, and on negotiating new multilateral
treaties as needed.’’32
Resolution 1540, a most ambitious piece of global non-proliferation

legislation, is credible to the extent that it actually reflects a broad global
consensus that non-state access to nuclear materials or even weapons is a
grave risk, whose prevention is a matter of high urgency. Notwithstand-
ing its lack of political legitimacy as a law-making body relevant to
nuclear weapons, the Security Council can legislate successfully when it
has the clear support of a broad global consensus and when its mandated
actions have a strong buy-in from all regions.
The Security Council cannot credibly make the disarmament rules,

even though nuclear disarmament enjoys overwhelming global support
among populations and governments, because the P-5/N-5 – the five that
would be the core rule-makers – are not prepared themselves to be
legally bound by such rules.33 Disarmament legislation, therefore, must
remain the province of more representative and inclusive mechanisms,
notably the Conference on Disarmament in direct treaty negotiations,
treaty review processes, and ultimately the General Assembly. These
time-consuming and difficult processes are still the best way to ensure
that the norms, commitments, and institutions that result will reflect the
collective will and will be honored by the states involved.
The Council is broadly mandated to perform simultaneously legisla-

tive, executive, judicial, and policing functions but, given the over-
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weening influence of the veto-wielding P-5/N-5, the Weapons of Mass
Destruction Commission was led to ask, rather modestly: ‘‘Is the Council
sufficiently representative of the world to carry such responsibility?’’34
The Commission then asks, among other things, whether new practices
need to be developed to provide for better consultation with other mem-
bers of the United Nations.

The current urgent need to foster transparency may provide the pri-
mary potential for new Council practices in support of nuclear disarma-
ment efforts. The P-5/N-5 have obviously not all embraced the principle
of openness when it comes to their weapons programs and intentions for
disarmament, but they have made some important advances. Once again,
it is through the NPT process, notably the reporting provision, that the
P-5/N-5 have been drawn into some concessions to transparency. The
1995 agreement to extend indefinitely the NPT rested fundamentally on
the principle of ‘‘permanence with accountability.’’ Accountability was
to be strengthened through refinements to the review process, and at the
2000 Review Conference a new reporting requirement was added. Step
12 of the final document’s ‘‘practical steps’’ to implement the Treaty’s dis-
armament provisions called for ‘‘regular reports, within the framework
of the strengthened review process for the Non-Proliferation Treaty, by
all States parties on the implementation of article VI and paragraph
4 (c) of the 1995 Decision on ‘Principles and Objectives for Nuclear
Non-Proliferation and Disarmament’, and recalling the advisory opinion
of the International Court of Justice of 8 July 1996.’’35

The reporting requirement, agreed to by the P-5/N-5, is thus framed
by the objectives of three internationally agreed nuclear disarmament
decisions:
� ‘‘Cessation of the nuclear arms race’’ (Article VI of the NPT)36
� Reduction of nuclear weapons globally, ‘‘with the ultimate goal of
eliminating those weapons’’ (paragraph 4(c) of the 1995 Decision on
‘‘Principles and Objectives for Nuclear Non-Proliferation and Disarma-
ment’’)37

� The ‘‘obligation to achieve a precise result – nuclear disarmament in all
its aspects’’ (the Advisory Opinion of the International Court of Justice
of 8 July 1996)38

The P-5/N-5 states have certainly resisted the idea that they are actually
obliged to report, and China and Russia are the only ones to have sub-
mitted formal reports (in 2005). The other P-5/N-5 states have not sub-
mitted reports that they specifically identify as being in response to the
2000 agreement on reporting, but, at the same time, all five regularly re-
port to NPT review process meetings (including annual preparatory com-
mittees) by informally distributing national statements, working papers,
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fact sheets, and other background material. It must be said that such re-
porting, although it varies considerably, has increased in detail and scope
since 2000.
The principle of mutual accountability has been a long time developing

within the NPT. The degree to which the reporting obligation is honored
by the P-5/N-5 will reflect the degree to which the P-5/N-5 regard
themselves as accountable to other states parties to the Treaty. Non-
nuclear-weapon states parties to the Treaty see reporting as a formal
expression of accountability to other states parties. They expect it to be-
come much more detailed and systematic and to mature into an effective
tool with which states parties can assess each other’s compliance with
Treaty obligations. Accountability is the fundamental purpose or objec-
tive of reporting, and reporting even at current minimal levels has begun
to help states to better understand the approaches and activities of other
states parties and to generate a general attitude that each owes the others
an accounting of what they are doing to implement and strengthen the
disarmament and non-proliferation regime.
The NPT has no permanent secretariat, so there is in effect no body to

receive reports. States parties to the Treaty are really the recipients, and
the only formal opportunities for them to act on the received reports are
at the Review Conferences every five years. Thus, in addition to report-
ing to the NPT Review Conferences, the annual reports of states parties
could go directly to the Council, with the Secretary-General tasked to
compile and assess them and then report annually to the Council on the
state of progress toward meeting the international community’s agreed
nuclear disarmament objectives. In October 2008, the Secretary-General
encouraged the nuclear weapons states to provide the Secretariat with
expanded information on ‘‘the size of their arsenals, stocks of fissile ma-
terial and specific disarmament achievements.’’39
Until resolution 1540, the Security Council had never requested or re-

ceived reports on nuclear weapons and disarmament to serve as the basis
for an assessment of progress in pursuit of the objectives set by Articles
11 and 26 (it has, of course, received reports on specific horizontal non-
proliferation situations on its agenda, such as that in Iraq).40 Council
resolution 487 (19 June 1981), in response to Israel’s attack on Iraq’s nu-
clear research reactor, called on Israel to place its nuclear facilities under
safeguards and asked the Secretary-General to inform the Council of im-
plementation of the resolution, but it was not followed up. Nor has the
Council called for any updates on progress in meeting ‘‘the need for all
Member States to fulfil their obligations in relation to arms control and
disarmament,’’ as its 1992 summit statement put it. As the Egyptian dip-
lomat Nabil Elaraby noted in 1996, given that the Council summit in 1992
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concluded that ‘‘the proliferation of all weapons of mass destruction con-
stitutes a threat to international peace and security,’’ it would be reason-
able to ‘‘expect the Council to look at that statement, adopted at the
highest possible level, and to see if it should do something about it.’’41
Lucy Webster, former political affairs officer with the UN Office of Dis-
armament, has proposed the appointment by the Secretary-General of a
special rapporteur to investigate and submit regular reports to the Coun-
cil on nuclear weapons proliferation.42 Other analysts have proposed
that the Council elaborate benchmarks to help it to determine, according
to objective criteria, ‘‘whether to designate a situation one of nuclear
proliferation, and therefore a threat to the peace, triggering chapter
VII.’’43 Pierre Goldschmidt, the former deputy director general of the
IAEA, calls for horizontal non-proliferation enforcement mechanisms
that are objective and consistently applied:

The most effective, unbiased, and feasible way to establish a legal basis for the
necessary verification measures in circumstances of non-compliance is for
the United Nations Security Council (UNSC) to adopt (under Chapter VII of
the UN Charter) a generic (i.e. not state specific) and legally binding resolution
stating that if a state is reported by the IAEA to be in non-compliance, a standard
set of actions would result.44

The question is whether it is possible to establish a similar mechanism
and objective benchmarks to assess compliance and define non-
compliance regarding Article VI. Peter van Ham and Olivia Bosch point
out that resolution 1540 ‘‘provides a framework within which nations
can question one another about activities that suggest illicit trafficking or
other proscribed activity.’’45 The Council could set up a similar mecha-
nism to facilitate the same kind of questioning and accountability for get-
ting first-hand accounts of Article VI compliance efforts. The priority
disarmament agenda articulated in the NPT review process essentially
defines the key benchmarks for progress and there is no doubt that,
in the context of the NPT review process, the P-5/N-5 already have an
obligation to outline steps taken toward compliance.

There remains the obvious but critical question of political will. It is
true that consensus against horizontal proliferation is well advanced
within the P-5/N-5. But there should be no doubt that any moves toward
tougher and more coercive approaches to horizontal non-proliferation
compliance will be increasingly challenged by NNWS members if compli-
ance with Article VI obligations continues to be kept away from multi-
lateral scrutiny. The Council should pass a resolution to formalize the
understanding that all nuclear proliferation is a threat to international
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peace and security, and within that to set the framework for regular re-
ports, deliberations on the implications of those reports, and efforts to
agree on follow-on undertakings to meet agreed benchmarks. Transpar-
ency is not compliance, but it is a large step toward accountability, which
in turn encourages compliance. In the absence of effective legislative,
judicial, or enforcement action on disarmament, a Security Council
commitment to promoting and formalizing transparency and account-
ability could still encourage discernible progress toward the ‘‘unequivocal
undertaking’’ in 2000 ‘‘to accomplish the total elimination of nuclear
weapons,’’ as promised in Article VI of the NPT.
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General Assembly majorities
on the preferred nuclear order

M. J. Peterson

Efforts to abolish or to limit the number and type of nuclear weapons are
one element of a broader program of activities intended, in the words of
the preamble of the UN Charter, ‘‘to save succeeding generations from
the scourge of war’’ by establishing an international order in which
armed conflict is removed from member states’ repertoire of choices.
The Charter incorporates three methods of working toward this goal:
peaceful settlement of disputes, collective security, and disarmament. As
Inis Claude pointed out in 1956, each works in a different way: ‘‘Whereas
pacific settlement of disputes proposes to leave states with nothing to
fight about, and collective security proposes to confront aggressors with
too much to fight against, disarmament proposes to deprive nations of
anything to fight with.’’1 Denial of means alone cannot end international
hostilities because even complete elimination of modern weapons sys-
tems and military organizations would not prevent a populous state from
overwhelming a significantly less populous one; other state agencies
can supply the needed coordination of effort against another state and a
wide array of everyday objects can be used to kill or intimidate people.
The Charter acknowledges this in establishing the triad of peaceful

settlement, collective security, and disarmament and also suggests a div-
ision of labor between the General Assembly as a forum for deliberative
and normative efforts to reduce both the will and the means to fight and
the Security Council as manager of the collective security system. Yet each
of the two organs has sought a role in all three areas, with the balance
depending on the extent to which the five veto-wielding permanent
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members of the Council or a coalition of any two-thirds of the members
of the Assembly – the number needed to adopt resolutions on ‘‘impor-
tant’’ questions under Assembly voting rules – succeed in pursuing a uni-
fied program.

With this tension in mind, this chapter focuses on the role of General
Assembly majorities in tackling the problem of nuclear weapons. It be-
gins by highlighting the Assembly’s approach to nuclear issues and the
working methods it has adopted as both ‘‘forum’’ and ‘‘arena’’ for inter-
national politics. Next, the chapter establishes a context for understand-
ing the considerable variation between Assembly resolutions through
time on nuclear weapons issues. This is followed by a detailed examina-
tion of the resolutions themselves from the United Nations’ founding to
the present day. Finally, the chapter concludes with a look at the limits
and potential of the Assembly on nuclear issues, arguing that its greatest
utility lies in setting agendas, defining important issues, designing poli-
cies, and fostering norm development.

The Assembly’s approach and working methods

The particular dread inspired by nuclear weapons, whether in the posses-
sion of states or of non-state entities, led to considerable overlap of ef-
fort in the United Nations’ first decade and in recent years. In 1947–
1952, bodies reporting to the Security Council took the lead, with the
Commission on Atomic Energy addressing both civilian and weapons
uses in its discussions of ‘‘international control of atomic energy,’’ and
the parallel Commission on Conventional Arms addressing limitation of
conventional arms. When the UN membership acknowledged the failure
of efforts to secure Soviet–American consensus on atomic issues, the two
commissions were merged into a single Disarmament Commission re-
porting to the Assembly. In the next half-century, the Council addressed
nuclear issues only when they provoked disputes among particular states
or when the International Atomic Energy Agency (IAEA) reported con-
cerns over compliance with Safeguards Agreements. In adopting its reso-
lution 1540 (28 April 2004), the Council returned to general nuclear
weapons issues by launching its own effort to prevent further diffusion
to states or non-state entities of all weapons of mass destruction and
of missiles capable of delivering them. This created a divergence of
approach between the two bodies as the Council picked up only the
non-proliferation aspect of the broader nuclear order, including the elim-
ination of nuclear weapons and the right of access to civilian nuclear
technologies supported by the Assembly majority.

Successive Assembly majorities have taken a remarkably consistent
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approach to the problem of nuclear weapons. Starting with resolution 1/1
of 24 January 1946, they have defined the goal as ‘‘elimination from na-
tional armaments of atomic weapons and all other weapons adaptable to
mass destruction.’’2 The predominance in the Assembly of comparatively
small states unable to match global or regional powers in military effort
has also translated into a strong preference for assuring elimination
through multilateral agreements containing effective ‘‘international’’
( jointly organized and implemented) verification measures and/or con-
trols. While acknowledging and encouraging unilateral, bilateral, small
group, and regional approaches, Assembly majorities have consistently
affirmed the centrality of globally agreed measures.
Assembly majorities have also acknowledged that the Assembly itself

cannot serve as the primary negotiating forum on arms issues or as the
leader of compliance promotion or enforcement. Faced with the need to
address an agenda of more than 200 items in its approximately 14 weeks
of regular session a year, it does not have the time for detailed negoti-
ation. Nor is it small enough or possessed of resources for handling
compliance problems effectively. Thus it leaves detailed negotiation to
subsidiary bodies, primarily the all-inclusive Disarmament Committee,
serving as an exploratory forum for airing broad ideas, and the now
65-member Conference on Disarmament, which it designated as the
United Nations’ ‘‘single multilateral disarmament negotiating forum’’ in
1978.3 Similarly, it leaves compliance promotion and enforcement efforts
to the Security Council, the IAEA, and bodies established by particular
treaties.
Yet Assembly majorities often seek to steer negotiations by adopting

resolutions instructing the Committee or the Conference to accord prior-
ity to particular items, to consider particular proposals, or to report to the
Assembly on some matter by a particular deadline. Similarly, they often
use the Secretary-General or the Secretariat in attempts to break stale-
mates by commissioning studies or requesting a canvassing of member
state views on some question.
A majority’s ability to steer rests on effective use of the Assembly’s

unique legitimacy in a world order based on the notion of the sovereign
equality of states. It is the only UN principal organ open to all member
states and giving each an equal vote. All the smaller member states, not
just those belonging to the Non-aligned Movement (NAM) or located in
the ‘‘global South,’’ prize these features of the Assembly and dislike ef-
forts to eclipse it by resort to limited-membership UN bodies or non-UN
forums. However, using the Assembly effectively requires paying con-
stant attention to the two major limits on its influence. First, its formal
authority vis-à-vis member states is confined to the adoption of recom-
mendations. Assembly majorities work hard to create and maintain the
impression that they express ‘‘the will of the international community’’
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to which all states should defer. However, states are legally free to ignore
Assembly resolutions and will ignore any resolution they find distasteful
unless the political cost of doing so is particularly high. Most of the time
the cost is low; the Assembly’s resolutions are not well publicized,
domestic opinion usually backs the government (particularly when a res-
olution can be presented as the product of a hostile majority), and a rea-
sonably clever government can usually develop an explanation of how
the terms of a particular resolution fail to adequately address the situa-
tion that domestic audiences, and at least some other governments, will
accept. Second, the United Nations lacks the taxing, administering, and
enforcing capacities needed to promote compliance or punish non-
compliance. This means Assembly majorities must pay attention to the
divergence between control of votes within the Assembly and its capabil-
ity to influence other states outside it. These limitations mean the Assem-
bly can provide UN member states with an issue definition, a preferred
solution to some problem, and a preferred path to that solution, but its
impact on a reluctant member state is best described in the traditional
English saying that ‘‘you can lead a horse to water but you can’t make
it drink,’’ unless powerful states are prepared to provide the needed
backup.

Understanding the Assembly’s efforts and impact is complicated by its
dual function as both ‘‘forum’’ for broad-minded deliberation meant to
produce agreement on addressing a common problem, and ‘‘arena’’ in
which pairs or groups of member states pursue their conflicts in front of,
and with the hope of eliciting support from, other states. Governments
pursue state interests in both the forum and the arena; but there are im-
portant differences in the sorts of interests pursued and the intensity of
advantage-seeking. In deliberation, member governments are trying to
develop shared normative statements, policy guidelines, and implementa-
tion plans that promote broad national interests over the medium to long
term. In pursuit of conflict, they are seeking immediate advantage over
one or more particular competitors or enemies. Governments and their
delegates in the Assembly are acutely aware – even if the public is not –
about which resolutions originate in the forum and which in the arena.
The weight they attach to any particular resolution as a statement of
general norms or policy guidelines is influenced by that origin.

The political context of Assembly resolutions on
nuclear weapons issues

Assembly statements on nuclear weapons questions occur in resolutions
expressing broad goals, setting work programs for the UN disarmament
bodies, or addressing some particular issue regarding nuclear weapons
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or uses of atomic energy.4 The ensemble of adopted statements combine
periodic reassertion of the primary goal of eliminating nuclear weapons
with endorsement of a changing set of immediate measures that the ma-
jority of the day regards as likely to contribute to attaining the primary
goal. The content of these immediate measures has varied considerably
over the years for three reasons.
First, from resolution 1/1 onward, the effort to eliminate nuclear weap-

ons has been paired with an assurance that states are free to pursue all
peaceful uses of radioactive materials. Many of these ‘‘peaceful’’ or
‘‘civilian’’ uses employ relatively weak radioactive isotopes of elements
not suited to weapons applications. However, the uranium and plutonium
fuels used in electricity-generating reactors can be made into weapons
material, and the potential for diverting fuels to bomb-making has in-
spired a long search for effective means of keeping the two activities
separate.
Second, states accumulate weapons because of mutual distrust. Even

groups of states that completely trust one another accumulate weapons
to guard against others that they distrust. Thus, the UK, French, and US
governments have never regarded each other’s nuclear arsenals as a
threat; however, the Russian and Chinese governments regard all West-
ern arsenals as well as each other’s as threats. The Indian government
had China’s arsenal and conventional threat in mind when it began its
nuclear weapons program in the 1960s, but Pakistan has always regarded
Indian nuclear weapons as more dangerous to itself than Chinese ones.
Willingness to forgo a weapon rests either on low levels of mistrust
or on a military consensus across countries that a particular weapon is ei-
ther too heinous or too cost ineffective to be used in warfare. Norm en-
trepreneurs seek to establish inhibitions against the possession and use of
nuclear weapons strong enough to prevail even among the very distrust-
ful,5 but governments appear more attuned to the Russian maxim ‘‘trust
but verify.’’ The general human tendency to seek assurance that no one is
preparing to take unfair advantage of cooperative action is heightened
among governments because of their institutional role as protector of
the nation. Thus governments regard eliminating any type of weapon, in-
cluding nuclear ones, as requiring levels of mutual trust sufficient to sup-
port the operation of verification systems robust enough to compensate
for variation in levels of trust.
Third, efforts to attain the shared goal of eliminating nuclear weapons

occur in a political context characterized by varying degrees of turbu-
lence resulting from the simultaneous pursuit of deliberation and political
conflict in the Assembly. Similar statements about the ultimate goal ap-
pear both in resolutions reflecting wide agreement on some points and
in resolutions reflecting one group of states’ success at securing Assembly
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endorsement of its partisan positions. Conflict-related invocation does
not discredit the goal, but it does cause governments regarding them-
selves as the target of partisan efforts to suspect that the actions, or se-
quences of actions, suggested by the resulting resolutions will weaken
them relative to their competitors or enemies.

The Assembly’s resolutions on nuclear weapons

Between 1946 and 1953 the Assembly followed the contentions over US
proposals for international control of atomic energy occurring inside and
outside the UN Commission on Atomic Energy, and held debates of its
own on nuclear issues. Yet it adopted very few resolutions. As the Cold
War deepened, the prime contenders used a variety of forums, most often
their own Foreign Ministers’ Conferences, to air positions and appeal to
global opinion. A 1953 Soviet effort to enlist Assembly support for its
version of how to end the Cold War was rejected by the US-led majority
then controlling the Assembly.6 This reinforced Soviet perceptions of
the Assembly as an unpromising forum for pursuing nuclear weapons
initiatives.

The easing of tensions after Stalin’s death in 1953 and the first steps
towards an organization of the NAM affected politics in the Assembly
in several ways. Most noticeably, they were traceable in discussions on
civilian uses of nuclear technology, slowing the nuclear arms race, and
preventing the acquisition of nuclear weapons by additional states. The
IAEA, initially seen as a provider of technical assistance for civilian
programs, came to be viewed as a mechanism for separating the civilian
and weapons uses of nuclear materials through ‘‘safeguards’’ against
the diversion of reactor fuel to weapons programs. Competitive testing
of increasingly large bombs inspired widespread public dread as aware-
ness of attendant radiation hazards spread. Tentative discussions of non-
proliferation also began. The European neutrals were already urging
‘‘international’’ approaches to verification, but these got swamped by
continuing Soviet–US contention over on-site inspections.

The advent of intercontinental missiles in the early 1960s decreased the
time needed to get weapons to overseas targets but did not affect the
strategic balance between the blocs in Europe. This balance rested on a
tradeoff between US possession of a larger nuclear arsenal and Soviet
possession of a clear superiority in conventional arms. US deflection of a
Soviet effort to alter the nuclear situation in the 1962 Cuban missile crisis
triggered new nuclear efforts on both sides as the Soviets sought nuclear
parity and the Americans sought to avert this because of continuing So-
viet conventional advantages. By the end of the decade, each superpower
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possessed a nuclear arsenal large enough to provide second-strike capa-
bility and together they created the ‘‘nuclear balance of terror.’’
Simultaneously, the superpowers shifted diplomatic efforts from the

broad general disarmament approach endorsed unanimously in Assem-
bly resolution 14/1378 to more limited arms control measures, to the dis-
may of those preferring either the elimination of nuclear weapons or
multilateral processes, or both.7 Much superpower effort now went into
bilateral agreements on arms limitation and the avoidance of accidental
war. When stability of rules required other states’ participation, the
superpowers’ bilateral approach merged with the multilateral preferences
of the now third-world-dominated Assembly majority, leading to the
1963 Limited Test Ban Treaty (LTBT) and the 1968 Treaty on the Non-
Proliferation of Nuclear Weapons (NPT). The United Kingdom (1952),
France (1960) and China (1964) had all tested nuclear weapons and pub-
licly stated their possession of nuclear arsenals, and there was consider-
able concern that possession would spread unless actively discouraged.
The LTBT addresses states with nuclear weapons, recording their

agreement to ban tests on land, in the atmosphere, and in outer space
and to test only in underground facilities. The NPT is a much more com-
plex arrangement among a wider group of states. It contains a three-part
bargain between parties possessing nuclear weapons by 1 January 1967
(nuclear weapons states or NWS)8 and parties not possessing nuclear
weapons (non-nuclear-weapon states or NNWS): (a) the NWS would re-
frain from using nuclear weapons against any NNWS, (b) both NWS and
NNWS would cooperate in ensuring non-proliferation of nuclear weap-
ons, and (c) the NWS would pursue nuclear disarmament. Yet even with
this undertaking, expressed in the Article VI provision that ‘‘[e]ach of the
Parties to the Treaty undertakes to pursue negotiations in good faith on
effective measures relating to cessation of the nuclear arms race at an
early date and to nuclear disarmament, and on a treaty on general and
complete disarmament under strict and effective international control,’’
the NPT was criticized then and later for creating an obviously two-tier
system. Even so, 43 states became parties in 1968–1970; today all but
three of the United Nations’ 192 members – India, Israel, and Pakistan –
are parties. Calls for NWS to abide by Article VI became stronger when
China and France joined the NPT in August 1992, finally bringing all five
Council permanent member states with ‘‘NWS’’ status into the bargain.
The close relation of bilateral and multilateral processes was indicated

by the fact that the LTBT and the NPT were negotiated by the Eighteen-
Nation Disarmament Committee established by the superpowers. This
Committee was composed of six Western, six Soviet bloc, and six neutral
states, it operated by consensus, and it was only nominally associated
with the United Nations. The Assembly was thus trying to influence pro-
ceedings at arm’s length. This did not inhibit the newly forming majority
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of non-aligned and European neutral states, which affirmed preferences
for a comprehensive over a limited test ban, for avoiding the develop-
ment of ‘‘new types’’ of nuclear weapons, and for an early start to discus-
sions on a treaty or other modes of assurance against the use of nuclear
weapons. For the moment, the superpowers kept to issues where public
pressure for agreement was high and verification from a distance suffi-
ciently reliable. The LTBT and NPT did not get tangled up in the on-
going superpower stalemate over on-site inspection of nuclear weapons
facilities because of improved seismic detectors capable of distinguishing
nuclear explosions from earthquakes.

Between 1960 and 1977 the Assembly adopted no more than eight res-
olutions a year on nuclear weapons questions, with another two or three
on civilian uses of atomic technology and the IAEA’s activities. These
included expressions of interest in using nuclear explosions for civilian
purposes (such as canal-building),9 a line of debate that gave India the
ability to claim its 1974 nuclear test involved a ‘‘peaceful nuclear device’’
rather than a weapon. The non-aligned and neutral majority continued to
press further than either Cold War bloc was willing to go in advocating
early conclusion of a comprehensive test ban, stronger assurances on
non-use of nuclear weapons than contained in the NPT, and a morator-
ium on the development of ‘‘new types’’ of nuclear weapons. It also
mandated Secretariat assistance for a conference of NNWS to parallel
and put additional pressure on the negotiations in the Eighteen-Nation
Disarmament Committee.10

Increasing third world assertiveness on a wide range of international
issues in the early 1970s was reflected in Assembly resolutions on nuclear
questions. Resolution 26/2828A (16 December 1971), drafted by the
more assertive members of the NAM and adopted over Chinese opposi-
tion and superpower bloc abstention, deplored ‘‘the fact that the General
Assembly has not yet succeeded in its aim of achieving a comprehensive
test ban, despite eighteen successive resolutions on the subject,’’ and
urged the NWS ‘‘to bring to a halt all nuclear weapons tests at the
earliest possible date and, in any case, not later than 5 August 1973.’’11
Resolution 30/3478 (11 December 1975) marked the first step in bring-
ing nuclear negotiations within the United Nations by calling on the
five nuclear weapons possessors to meet in a conference with 25–30
non-possessors, to be selected by the president of the Assembly after
consultations with the regional groups, and to start negotiations on a
comprehensive test ban ‘‘not later than 30 March 1976.’’ Also that year,
resolution 30/3472B (11 December 1975) took discussion of nuclear-
weapon-free zones to a new level by offering a definition and telling
weapons possessors that they should make binding legal commitments to
respect such zones and refrain from ‘‘contributing in any way’’ to any acts
in the zone that violate the nuclear-weapons-free status.
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Superpower attention focused on the bilateral relationship after 1968,
and continued negotiations led in the early 1970s to several agreements,
most notably the first Strategic Arms Limitation Talks Agreement
(SALT-I) and the Treaty on the Limitation of Anti-Ballistic Missile Sys-
tems (ABM Treaty). These were carefully limited to what each side
could verify with its own ‘‘national technical means of verification’’ –
seismic detectors, radar, photo or signals-intercepting reconnaissance
satellites – and capped, but did not reduce, nuclear arsenals. While wel-
coming the agreements, Assembly majorities continued to emphasize
the goal of eliminating nuclear weapons and in the meantime urged
the adoption of a moratorium on testing and the development of ‘‘new
types’’ of nuclear weapons, as well as a ban on any use, or at least first
use, of nuclear weapons. Most of these resolutions elicited grudging
acceptance or abstentions from the rival blocs; calls for ceasing all tests
elicited Chinese opposition because China’s arsenal was far less devel-
oped than others’.
The highlight of the Assembly’s more general disarmament debate in

the 1970s was the First Special Session on Disarmament in 1978. Its reso-
lutions specified broad statements of objectives, separated discussions of
disarmament from discussions of other political issues by putting the for-
mer in the First Committee and the latter in the Special Political Com-
mittee, and adopted a reorganization of UN disarmament bodies that
tied them more clearly to the Assembly.12
Starting in 1979 as the Cold War re-intensified, Assembly debates took

on a very different tone as the Soviet Union enjoyed considerable success
in mobilizing the Assembly majority against the harder line of US policy,
particularly by the Reagan administration in 1981–1985. The number of
resolutions on nuclear weapons (excluding nuclear-weapon-free zones)
rose from approximately 7 a year in 1975 to approximately 15 a year in
1979 and reached a high of 24 in 1983. The number of separate topics
also increased as the Soviets introduced drafts on preventing nuclear
war, the non-stationing of nuclear weapons on the territory of NNWS,
the climate impact of nuclear war, banning neutron bombs, and adopting
a nuclear freeze. The Soviets were also able to get their drafts of a com-
prehensive test ban treaty and a treaty banning use of nuclear weapons
annexed to resolutions 37/85 (9 December 1982) and 38/73G (15 Decem-
ber 1983) referred to the Conference on Disarmament as ‘‘a basis’’ for
negotiating. The Assembly usually avoids such detailed guidance, and
the votes, 115–5–25 with all four other weapons possessors in opposition
on 37/85 and 104–17–6 with only China supporting 38/73G, suggested
that the drafts were unlikely to advance negotiations.13
Soviet eagerness to use the Assembly for mobilization was most appar-

ent in proposals that the United Nations support active public informa-
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tion campaigns and encourage the collection of citizen signatures on peti-
tions demanding the elimination of nuclear weapons for presentation to
the Assembly’s Second Special Session on Disarmament in 1982. Both
harkened back to the Soviet sponsorship of ‘‘spontaneous’’ public cam-
paigns in the mid-1950s and, like those earlier campaigns, corresponded
to a spike in public fear of nuclear war. Though perceived by Western
policy-makers as cynical attempts to manipulate and intensify public
disapproval of Reagan administration policies while clamping down on
criticism at home, Western governments agreed to revised resolutions
that channeled projected UN activities in less partisan directions.

The NAM had re-intensified Assembly criticism of nuclear war doc-
trines in 1978 by adopting the first in a string of resolutions14 reviving
the assertion first made in resolution 16/1653 of 1961 that ‘‘[a]ny State
using nuclear and thermo-nuclear weapons is to be considered as
violating the Charter of the United Nations, as acting contrary to the
laws of humanity and as committing a crime against mankind and civi-
lization.’’15 Yet the strongest statements in this sequence of resolutions
were suggested by the Soviets. Resolution 36/100 (9 December 1981),
titled ‘‘Declaration on the Prevention of Nuclear Catastrophe,’’ included
operative paragraphs expressing the views that:
1. ‘‘States and statesmen’’ using nuclear weapons first commit ‘‘the grav-

est crime against humanity’’
2. There will never be ‘‘any justification or pardon’’ for leaders who are

the first to use nuclear weapons
3. Doctrines that allow for first use and actions pushing the world to-

wards catastrophe ‘‘are incompatible with human moral standards
and the lofty ideals of the United Nations’’

4. Leaders of nuclear weapons states have a ‘‘supreme duty and direct
obligation’’ to eliminate the risk of outbreak of nuclear conflict, and
should exert ‘‘joint efforts, through negotiations conducted in good
faith and on the basis of equality,’’ to stop and reverse the nuclear
arms race with the eventual goal of eliminating nuclear weapons

5. ‘‘Nuclear energy should be used exclusively for peaceful purposes and
only for the benefit of mankind’’
Resolution 38/75 (15 December 1983) had the majority stating that it:

1. Resolutely, unconditionally, and for all times condemns nuclear war as being
contrary to human conscience and reason, as the most monstrous crime
against peoples and as a violation of the foremost human right – the right
to life

2. Condemns the formulation, propounding, dissemination and propaganda
of political and military doctrines and concepts intended to provide ‘‘legiti-
macy’’ for the first use of nuclear weapons and in general to justify the
‘‘admissibility’’ of unleashing nuclear war
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The partisan circumstances of the adoption of these resolutions meant
that their political weight did not match the strength of their language.
Resolution 36/100 was adopted by a vote of 82 to 19 with 41 abstentions
and 38/75 by a vote of 95 to 19 with 30 abstentions. China announced
its non-participation in both votes.16 European neutrals and some third
world states figured among the abstainers because they were aware of
the impact of continuing Soviet superiority in conventional weapons on
the bipolar competition. China dissociated itself from the whole debate
by non-participation to maintain its distance from both superpowers, a
notable departure from its usual support for positions also adopted by a
majority of the non-aligned. Later evidence of low impact was supplied
when the International Court of Justice (ICJ) did not take up these
themes in its Advisory Opinion on nuclear weapons.17
Yet the NAM needed no outside encouragement to link the existence

of nuclear weapons with international instability. The final communiqué
of the Seventh Non-Aligned Summit (New Delhi, 1983) noted that the
renewed arms race and continued reliance on doctrines of nuclear deter-
rence ‘‘had heightened the risk of the outbreak of nuclear war and led to
greater insecurity and instability in international relations,’’18 and that of
the Eighth Summit (Harare, 1986) further asserted that ‘‘the idea that
world peace can be maintained through nuclear deterrence, a doctrine
that lies at the root of the continuing escalation in the quantity and qual-
ity of nuclear weapons, is the most dangerous myth in existence.’’19 The
non-aligned continued to press for negotiations on the whole range of
pre-existing nuclear issues, and in particular for holding another UN
conference on peaceful uses of nuclear energy so that civilian uses would
not be sacrificed to proliferation concerns. They also needed no Soviet
prompting to issue annual Assembly condemnations of the South African
and Israeli nuclear programs.20
Though the level of contention declined with the end of the Cold War,

the arena fights of the early 1980s cast a continuing shadow over later
debates for two reasons. First, they hardened the attitudes of many US
officials and commentators who returned to responsible government posi-
tions or greater public prominence when George W. Bush became presi-
dent in January 2001. Like their conservative supporters in Congress and
among the public, they are strongly skeptical of general arms control – as
distinct from efforts to keep weapons of mass destruction out of the
hands of ‘‘mad’’ or ‘‘rogue’’ governments that are typically unreceptive
to Assembly recommendations on nuclear questions.
Second, majorities were slow to adjust Assembly routine to the changed

conditions. The number of separate resolutions on specifically nuclear
weapons questions (again excluding those on nuclear-weapon-free zones)
dropped from the 1983 high of 24 to about 15 in 1987–1989, hit a low of 7
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in 1997, and returned to between 14 and 15 in the mid-2000s. Use of
neutron bombs, nuclear freezes, and the climate effects of nuclear war as
distinct agenda items streamlined debate after 1990. Yet the ‘‘threat of
proliferation in the Middle East,’’ the 1996 ICJ Advisory Opinion on the
use of nuclear weapons, and reducing nuclear dangers re-expanded de-
bate after 1995. The Assembly also continued its habit, first apparent in
the early 1960s in relation to issues of the test ban and assurances of
non-use against NNWS, of handling disagreements about priorities or
issue definitions by adopting multiple resolutions on a single topic. Mul-
tiple resolutions were particularly prevalent on three issues in the 1990s.
One stream of resolutions on a comprehensive test ban treaty (CTBT)
suggested amending the LTBT, while another suggested negotiating in
the Conference on Disarmament or some other forum. One stream of
resolutions on providing assurance that NWS would not use nuclear
weapons against NNWS urged negotiation of a single multilateral treaty,
while a second endorsed unilateral pledges by the NWS. The annual out-
put of resolutions on the elimination of nuclear weapons featured at least
three resolutions offering various suggestions about negotiation.

Stalemate on nuclear weapons issues was mirrored in persisting dis-
agreement on convening a world disarmament conference or holding a
fourth Special Session on Disarmament. The conference was proposed
by the Soviet Union in the early 1980s and still figures in Assembly de-
bates. Proponents’ hopes of holding a fourth Special Session in 199721
faded when the qualification was added that the objectives and agenda
should be agreed before a date was set.22

The 1995 and 2000 reviews of the NPT, which ended with agreed
statements on how to proceed on nuclear weapons issues, and the 2000
Millennium Declaration suggested grounds for optimism that nuclear
weapons, like anti-personnel landmines, chemical weapons, and biologi-
cal and toxin weapons, were about to be banned. The NWS were widely
believed to have undertaken to reduce their nuclear arsenals and were
prepared to begin discussions aimed at complete elimination of nuclear
weapons.23 The Millennium Declaration recorded that the heads of state
and government participating in the Millennium Summit ‘‘will spare no
effort to free our peoples from the scourge of war, whether within or be-
tween States, which has claimed more than 5 million lives in the past de-
cade,’’ and ‘‘will also seek to eliminate the dangers posed by weapons of
mass destruction.’’ However, the following paragraph of the declaration
suggested that there was no agreement on how to reach this goal; the
leaders resolved to ‘‘strive for the elimination of weapons of mass de-
struction, particularly nuclear weapons, and to keep all options open for
achieving this aim, including the possibility of convening an international
conference to identify ways of eliminating nuclear dangers.’’24
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That optimism soon receded. In late 2004 the UN Secretary-General’s
High-level Panel on Threats, Challenges and Change (HLP) saw no
progress and observed that the five permanent Security Council member
states had ‘‘all but renounced’’ their earlier commitments during the 2004
session of the preparatory committee for the 2005 NPT Review. It urged
the five to honor their NPT commitments, to ‘‘reaffirm’’ assurances they
would not use nuclear weapons against NNWS, and in the meantime to
work to reduce the risk of nuclear war.25 The HLP also took the view,
increasingly shared among experts, that addressing nuclear weapons
issues requires paying attention to both the ‘‘supply’’ (availability of
weapons-usable materials) and the ‘‘demand’’ (motivations for acquiring
nuclear weapons) dimensions of the problem.26
The vociferous unilateralism of the United States under George W.

Bush and its isolated stances on certain issues, particularly the CTBT
and controls on fissile materials, encourage a view of the United States
as the main obstacle to progress. The change of administration after the
election of Barack Obama certainly weakens neoconservative influence
and reduces obstacles. As long as there are no reliable defenses against
them, nuclear weapons are very attractive to states that feel threatened
by larger conventionally armed enemies, whether great powers, regional
rivals, or coalitions of regional neighbors.27 Though chemical and bio-
logical weapons also have a deterrent effect and cost less to develop,
some experts believe that the greater possibilities of post-attack damage
mitigation make them less attractive deterrents than nuclear weapons,28
a supposition receiving some support in the greater progress on agree-
ments to ban them.
A close look at Assembly debates and votes suggests that the current

nuclear weapons stalemate pleases a number of governments. The Chi-
nese and Russian governments have contributed to stalemate by insisting
on a linkage between discussions of nuclear weapons and weapons in
outer space that they know the United States will reject. There is cur-
rently no way to formulate a resolution addressing nuclear-weapons-
related issues in the Middle East that will elicit ‘‘yes’’ votes from all states
in the region. None of the competing resolutions on reducing nuclear ar-
senals or eliminating nuclear weapons gains support from all five NWS.
India, Pakistan, and Israel vote against or abstain on resolutions address-
ing proliferation in the Middle East or nuclear-weapon-free zones in
South Asia, and adamantly reject majority calls to adhere to the NPT as
a NNWS. Neither the Assembly as a whole nor the smaller coalitions
pressing most urgently for movement toward elimination – the Group of
21 non-aligned states, the New Agenda Coalition (Brazil, Egypt, Ireland,
Mexico, New Zealand, South Africa, and Sweden), and the Norway Group
(Norway, Australia, Chile, Indonesia, Romania, South Africa, and the
United Kingdom) – have been able to unite on a common approach.
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Though the so-called ‘‘four statesmen’’ – Henry Kissinger, George P.
Schultz, William J. Perry, and Sam Nunn – have called for nuclear disar-
mament,29 which affected the dynamics of US domestic debates and was
noticed in other parts of the world, the Assembly’s 2007 debates pro-
ceeded in similar fashion. The only resolutions on a nuclear weapons
issue that won consensus addressed preventing terrorist acquisition of fis-
sile and radioactive materials.30 The continuing impasse on how to elim-
inate nuclear weapons was reflected in the adoption of six resolutions on
the topic by votes ranging from 170–3–9 for resolution 62/37 affirming
the goal with no detail (‘‘Renewed determination towards the total
elimination of nuclear weapons’’), to 127–27–27 for resolution 62/39
on ‘‘Follow-up to the advisory opinion of the International Court of
Justice on the Legality of the Threat or Use of Nuclear Weapons,’’ to
109–55–15 for resolution 62/24 urging implementation of all the mea-
sures outlined in the Final Documents of the 1995 and 2000 NTP Review
Conferences.31

The depth of the continuing stalemate was further revealed in the
travails of the 2008 session of the Conference on Disarmament. The
co-presidents’ draft work plan featuring the appointment of ‘‘Co-
ordinators’’ to lead discussions on seven issues included the qualification
that it was offered ‘‘without prescribing or precluding any outcome(s) for
the substantive discussions’’ on nuclear disarmament and the prevention
of nuclear war, the prevention of an arms race in outer space, or assuring
NNWS against threats or use of nuclear weapons. Further, it was not
meant to ‘‘prejudice any past, present or future position, proposal or pri-
ority of any delegations, nor any commitment undertaken in any other
multilateral fora related to disarmament.’’32

What the General Assembly can and cannot do

Some observers have wondered about the efficacy of the Assembly’s ten-
dency to pile up multiple resolutions on nuclear weapons issues. In 1983,
when the Assembly was fully mobilized as an arena for Cold War conten-
tions and North–South disagreement on other issues was very strong, the
president of the 38th session, Jorge Enrique Illueca of Panama, asked
delegates: ‘‘does it really help the cause of disarmament and do we ob-
tain the desired results by the adoption at this session of 63 resolutions
on the subject? True, it is a complex issue, but I have the feeling that
many of those resolutions are so complicated as to be incomprehensible
to anyone other than the group of experts that drafted them.’’33 In 2004,
the HLP warned that the Assembly’s ‘‘norm-making capacity is often
squandered on debates about minutiae or thematic topics outpaced by
real-world events’’ and, after commenting on the unwieldy and static
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disarmament agenda, concluded that member governments need to ‘‘put
behind them the approach which they have applied hitherto.’’34
The clutter persists because some actors regard it as useful. Assembly

insiders, government experts, and the Secretariat regard particular coun-
tries’ shifts among the yes/no/abstain possibilities on different resolutions
in any one year or on resolutions with the same title (whether with iden-
tical or modified text) in successive years as providing information about
individual governments’ positions. However, that is probably not the real
reason for multiple resolutions because discussions in the Disarmament
Commission and the Committee on Disarmament, and the more formal-
ized debates in the Assembly’s First Committee, provide far more detail
about positions. The real attraction of resolutions is that votes provide
summary counts of how many states adopt what broad attitude. The sum-
mary counts provide more vivid evidence than excerpts from debates for
anyone seeking to further some position or policy by demonstrating to
national legislatures or the general public that opponents are isolated.
Thus advocates of eliminating nuclear weapons would like to use Assem-
bly votes to create an impression that states possessing or seeking nuclear
weapons are a small group clinging to outmoded ideas. That tactic would
work if all resolutions on nuclear weapons issues attracted some 170
‘‘yes’’ votes, only 3–5 ‘‘no’’ votes, and 10 or fewer abstentions. However,
as long as some resolutions attract 47–55 ‘‘no’’ votes, it is difficult to sug-
gest isolation without being so selective in presentation that the argument
becomes self-discrediting.
The overlapping provisions and varying votes on Assembly resolutions

also contribute little to the efforts of disarmament advocacy groups seek-
ing to mobilize citizen pressure on national governments.35 These efforts
have increased in recent years, but currently have nowhere near the im-
pact of the antinuclear movement of the 1950s or the freeze movement of
the early 1980s. The annual Assembly endorsement of multiple compet-
ing notions of how to get to elimination merely invites confusion, and the
varying votes weaken the resolutions’ usefulness as evidence of the ‘‘in-
ternational opinion’’ that many non-governmental groups invoke when
lobbying national governments.
Outlining a useful role for the Assembly on nuclear issues can profit-

ably begin by considering how nuclear issues would be handled if it did
not exist. There would be other forums – the Security Council, NPT Re-
view Conferences, the IAEA Assembly – but none of them would have
the same combination of nearly universal membership, annual sessions,
and broad political mandate that characterizes the General Assembly.
Expressions of support for the elimination of nuclear weapons would be
fragmented across many forums, most likely attracting even less media
and public attention than Assembly proceedings. Nor would there be
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a place of last resort permitting revival of negotiations producing near-
consensus in a more specialized forum. This happened in 1996 when
India sought to delay adoption of the draft CTBT to force repair of
what it regarded as serious weaknesses, but Australia acted for the over-
whelming majority of states supporting the draft despite those imperfec-
tions in bringing it to the Assembly and securing resolution 50/250
recommending it to UN member states for their adherence.36

The Assembly’s size, length of sessions, and Charter mandates mean
that its potential for affecting outcomes is greatest in agenda-setting,
issue or problem definition, policy design, and norm development. Its
potential is smallest in policy implementation and enforcement, and is
relevant to compliance promotion only if the governments whose compli-
ance is desired will be swayed by statements of opinion. There is no
shortage of thinking on the matter, including the recent review of the
whole nuclear order by the IAEA’s Commission of Eminent Persons,37
but the Assembly can reach its full potential for influencing develop-
ments only if the overwhelming majority of its members, including all
states capable of accomplishing or forestalling the desired outcome,
speak in unison.

Some proponents of stronger Assembly action on nuclear issues have
suggested invoking the ‘‘Uniting for Peace’’ (UFP) procedure or the As-
sembly’s control over the UN budget to push back against what they re-
gard as efforts by the permanent members of the Council to marginalize
the Assembly on nuclear issues. Even under the UFP procedure, the As-
sembly’s resolutions are recommendations; implementation follows only
if the majority supporting the resolution has the capacity to implement
it. Unless it can come up with a program that all nuclear weapons posses-
sors and considerers will abide by, an Assembly majority invoking UFP
would only give a more public demonstration of the Assembly’s limita-
tions.38 Leaving aside the complication stemming from the agreement
since the early 1980s that budget and assessment decisions will be
adopted by consensus,39 the ability of the Assembly to affect outcomes
through the budget appears rather limited. It can increase the budgets of
the various UN public information campaigns and regional centers for
disarmament, though in periods when the major payers insist on a no-
growth budget this has to come from other areas. None of the UN pro-
grams relating to nuclear issues seems to be a useful target for emulating
national legislatures’ habit of expressing disapproval by denying funds to
particular programs.

The Assembly acts less as the original source than as an amplifier of
ideas for agenda items, issue or problem definitions, policy designs, or
international norms. It amplifies by accelerating the diffusion of ideas in
two ways. First, Assembly consideration permits the introduction of a
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new idea simultaneously to a large number of governments and to the
public in many states. Second, Assembly debate puts new ideas through
a multi-perspective deliberative process. When the members can get be-
yond least-common-denominator sentiments or employing language so
vague that governments are free to interpret resolutions in different or
even directly opposite ways, the Assembly can still provide the global en-
dorsement or condemnation that Inis Claude long-ago identified as one
of the primary functions of the United Nations.40
It is not quite correct to say, as has Seymour Maxwell Finger, that

the piling up of resolutions leads states to take their serious talks
elsewhere.41 While the Assembly is capable of repairing omissions in,
or modifying particular parts of, agreements developed in other UN
bodies,42 or of rescuing agreements from last-minute derailment, it can-
not undertake detailed negotiations of particular agreements. Efforts to
‘‘micro-manage’’ negotiations proceeding in other forums by endorsing
particular drafts indicate stalemate rather than progress since any draft
eliciting consensus in the Assembly would have enjoyed enough support
in the negotiating body to be used without Assembly prompting.
Some efforts to micro-manage may be a weak-state response to the

‘‘go-it-alone’’ power43 enjoyed by strong states able to create the out-
comes they desire outside the Assembly. Resentment of foot-dragging
by the five NWS is deep; India’s and Pakistan’s publicly affirmed nuclear
weapons possession, Israel’s unaffirmed but generally presumed posses-
sion, and other states’ apparent desire to possess also inspire concern. Al-
though efforts to eliminate nuclear weapons remain stalled, support for
limiting the spread of fissile materials convertible into weapons and of
missiles capable of delivering nuclear weapons over long distances is
broad, and is registered in other states’ willingness to join the Western-
led Nuclear Suppliers Group, the Proliferation Security Initiative, and
the Missile Technology Control Regime, despite their origins outside the
United Nations.
The politics of disarmament is always fraught because any agreement

either solidifies or modifies the existing balance of capabilities among
states. Agreements to eliminate a particular weapon are no exception to
that rule, though they can draw on the underlying dynamics of weapons
choices summarized by Thomas Schelling in 1975. He noted that those
preferences are usually arrayed in the order (1) only we have, (2) both
we and our rivals have, (3) no one has, and (4) only our rivals have. A
stable agreement to eliminate any particular weapon requires shifting
the order of preferences.44 One way involves moving ‘‘no one has’’ into
the first slot out of normative or pragmatic considerations. Another,
which can develop as long as ‘‘only we have’’ appears unattainable, in-
volves ‘‘no one has’’ coming to rank ahead of ‘‘both we and our rivals
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have.’’ Since the stability of the re-ranking of the middle terms depends
on a continued perception that ‘‘only we have’’ is unattainable, it is easy
to see why disarmament advocates stress the building up of normative in-
hibitions against possession and use. Yet normative inhibitions can erode
as well, so focusing only on norm development (and implicitly relying on
‘‘no one has’’ ranking first) does not resolve the problem. Since nuclear
weapons cannot be ‘‘un-invented,’’ elimination intensifies the normal
concerns about verification because small numbers of nuclear weapons
can make a very big difference in a largely non-nuclear world.

Conclusion

There is a wealth of ideas about how to end the nuclear weapons im-
passe, particularly the anxiety arising from the continued existence of
imperfect verification and imperfect trust. Perfection of either would
eliminate the anxiety, but perfect verification is not possible and imper-
fect trust appears likely to persist except among members of the most
strongly established ‘‘security communities.’’45 Yet Assembly discussions
of other arms control and disarmament issues have suggested several use-
ful approaches to the problem of reducing anxiety: confidence-building,
timely detection, transparency, and irreversibility. Confidence-building
covers a wide array of measures meant to lower distrust among states,
particularly those likely to continue or to develop significant political ri-
valries. Timely detection emphasizes the need for continued improve-
ment of verification technologies and learning from recent inspection
controversies. Transparency emphasizes dealing with distrust through
public disclosure of basic information about military arsenals and bud-
gets. Irreversibility encourages the development of normative and techni-
cal barriers to re-acquiring nuclear weapons, such as the efforts in the
IAEA and elsewhere to break the link between nuclear fuel and weap-
ons material or the environmentalist argument that putting more effort
into the development of other energy sources would be as effective in re-
ducing greenhouse gas emissions and less dangerous overall than increas-
ing reliance on nuclear power generation.

The Assembly’s resolutions have been important in keeping elimina-
tion on the nuclear agenda but are not currently contributing to progress
toward that goal because the annual pile of overlapping statements win-
ning widely varying support reveals so much disagreement. Beyond that,
the domestic politics of states is more important to nuclear disarmament
than intergovernmental pressures. The likelihood of significant move-
ment toward elimination in the near future will depend on who comes to
power in several major countries where elections will occur in 2008 and
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2009.46 Further, the record of past nuclear agreements – particularly the
LTBT, the NPT, and the nuclear freeze – suggests that parallel pressures
from both intergovernmental and civil society sources have more impact
on nuclear arms control or disarmament than intergovernmental pres-
sures alone.
Majorities can position the Assembly to exert more influence if they

acknowledge that wielding the body’s potential as a global legitimator at
present requires doing something they have not done – avoid adopting
resolutions about nuclear issues that cannot attract consensus. This does
not require complete silence; it means adopting a single resolution re-
affirming the goal of elimination without getting tangled in details. Once
the details creep in, consensus evaporates and, with it, most of the As-
sembly’s potential to contribute to the interconnected vision of peaceful
use and nuclear disarmament envisioned since 1946.
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4

The Secretary-General
and the Secretariat

Randy Rydell

Inis Claude once wrote that the Secretariat is ‘‘the most valuable product
to date of the historical process of international organization.’’1 At the
United Nations, Claude added, the Secretary-General has the role of ‘‘in-
ternational statesman’’ or, as Trygve Lie once put it, ‘‘the spokesman for
the world interest.’’2

Claude identified three basic problems facing any such Secretariat. It
must perform its mandates in an objective and cost-effective manner,
maintain its international status, and, if possible, demonstrate some polit-
ical leadership. For Dag Hammarskjöld, the fundamental choice facing
the UN organization was whether it should function as ‘‘static conference
machinery’’ or serve as a ‘‘dynamic instrument’’ to achieve specific polit-
ical objectives.3

All of these observations very much apply to the work of the United
Nations and its secretaries-general in dealing with nuclear weapons chal-
lenges. Although member states make the most fundamental decisions,
the Secretary-General and Secretariat have all made their own unique
contributions in addressing such challenges. These contributions merit
close attention by all who are concerned about the process of interna-
tional organization, in particular as it applies to multilateral efforts to
address challenges relating to nuclear weapons, the most dangerous of
all weapons of mass destruction (WMD).

Since there is little scholarly literature on the role of the Secretary-
General and Secretariat in this field, this chapter seeks to fill that gap. In
light of growing concerns in the world over the magnitude of the threats
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posed by such weapons, this chapter will address four questions: What
have the eight secretaries-general and Secretariat sought to achieve in
this field? How has this work changed? Why? And to what effect? It be-
gins by briefly outlining the origin and evolution of the disarmament
mandate of the Secretariat and the Secretary-General, followed by a
look at the UN machinery designed to fulfill this charge. Next, the chap-
ter turns its attention to various structural changes within the Secretariat
for addressing nuclear weapons issues that reflect the different priorities
of successive secretaries-general. Following this examination of the Sec-
retariat’s institutional change, the chapter focuses on some specific ap-
proaches to disarmament offered by each of the secretaries-general.
Finally, the chapter closes with some preliminary conclusions and offers
a look ahead at three possible futures for the Secretariat in the field of
disarmament.

Origin and evolution of the disarmament mandate

The mandates of the Secretary-General and the Secretariat derive first of
all from the UN Charter. The Charter was adopted just weeks before the
world’s first nuclear test. Not surprisingly, the Charter does not contain
the term ‘‘nuclear weapon’’ nor does it assign any specific mandate to
the Secretary-General or the Secretariat for either ‘‘disarmament’’ or
the ‘‘regulation of armaments’’ – both goals that are found in the Charter
but that specifically apply to other UN organs.4
The five articles of Chapter XV relate to the work of the Secretariat.

Under Article 97, the Secretary-General serves as the ‘‘chief administra-
tive officer’’ of the UN organization. Article 98 acknowledges the need
for a more flexible mandate by providing that he or she ‘‘shall perform
such other functions’’ as the other UN organs may entrust to that office.
Article 99 also authorizes the Secretary-General ‘‘to bring to the atten-
tion of the Security Council any matter which in his opinion may threaten
the maintenance of international peace and security.’’ Article 100 estab-
lishes the institutional independence of the Secretary-General and Secre-
tariat and obliges each member state to respect their ‘‘exclusively
international character.’’ Article 101 pertains to the recruitment of staff,
including the criteria of ‘‘efficiency, competence, and integrity’’ and geo-
graphic diversity.
Although the Charter does not define the terms ‘‘disarmament’’ and

‘‘regulation of armaments,’’ their meanings have evolved through prac-
tice and customary use in the UN system. Disarmament refers to the
elimination of an agreed class of weapon – a goal that the United Nations
has specifically applied to all WMD – while ‘‘regulation of armaments’’
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has evolved to encompass limits on the production, trade, or use of other
types of weaponry.

Virtually throughout its existence, the United Nations has sought to
eliminate nuclear weapons, not just to regulate them. The very first reso-
lution adopted by the General Assembly on 24 January 1946 established
a commission to ‘‘deal with the problems raised by the discovery of
atomic energy and related matters,’’ which would be accountable to the
Security Council. The resolution identified the goal of eliminating all
‘‘weapons adaptable to mass destruction,’’ a term covering nuclear, bio-
logical, and chemical weapons. The Council later adopted resolution 18
(13 February 1947), which established a UN Commission for Conven-
tional Armaments, with a regulatory focus.

After neither commission, working in the early years of the Cold War,
was able to arrive at a consensus, the General Assembly combined them
(by adopting resolution 502(VI) on 11 January 1952) into the UN Disar-
mament Commission, also under the Security Council. This Commission
had the mandate to prepare a draft treaty to eliminate WMD, to regulate
and reduce other armaments, and to ensure the peaceful use of atomic
energy. Following extensive but unsuccessful diplomatic efforts through-
out the 1950s to achieve these goals – both within the Commission and
separately among the great powers – the Assembly adopted a Soviet
proposal (in resolution 1378, 20 November 1959) to combine the WMD
disarmament and conventional arms regulation goals into a joint term
– ‘‘general and complete disarmament under effective international
control’’ – which has remained ever since the ultimate goal of the United
Nations in this field.

The UN disarmament machinery and its mandates

The institutional structures of the United Nations have varied widely
over the years. The current arrangement was largely a product of the
General Assembly’s first Special Session on Disarmament (SSOD-I) in
1978. Its final document (in General Assembly resolution S-10/2, 30
June 1978, referenced below by paragraph number) set forth a declara-
tion of principles, a ‘‘programme of action,’’ and a description of the
relevant institutional machinery. Although the ‘‘ultimate objective’’ was
‘‘general and complete disarmament under effective international con-
trol’’ (para. 19), the document identified nuclear weapons as the first
priority in disarmament negotiations (para. 45).

A key paragraph declared that the United Nations has ‘‘a central
role and primary responsibility in the sphere of disarmament’’ and that
it ‘‘should play a more active role in this field’’ (para. 114). The final
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document reasoned that, since ‘‘little progress has been made since the
end of the Second World War,’’ especially in nuclear disarmament, the
solution lay in the following:

In addition to the need to exercise political will, the international machinery
should be utilized more effectively and also improved to enable implementa-
tion of the Programme of Action and help the United Nations to fulfil its role
in the field of disarmament. . . . There is . . . an urgent need that existing dis-
armament machinery be revitalized and forums appropriately constituted for
disarmament deliberations and negotiations with a better representative char-
acter. (para. 113)

The new disarmament machinery would have its own division of labor,
with the UN Disarmament Commission performing a purely deliberative
role, the First Committee being responsible for preparing resolutions for
adoption by the General Assembly, and the Committee (later Confer-
ence) on Disarmament serving as the world’s ‘‘single multilateral dis-
armament negotiating forum’’ (para. 120).
Although the final document never referred explicitly to the ‘‘Secretar-

iat’’ per se, it did identify many roles for the Secretary-General and the
Centre for Disarmament. It stated that the Secretary-General ‘‘shall fur-
nish such experts, staff and services as are necessary for the effective ac-
complishment of the Commission’s functions’’ (para. 118d). It requested
the Secretary-General ‘‘to appoint the Secretary of the Committee [on
Disarmament], who shall also act as his personal representative, to assist
the Committee and its Chairman in organizing the business and time-
tables of the Committee’’ (para. 120c). It also requested the Secretary-
General ‘‘to set up an advisory board of eminent persons’’ to advise that
office on UN studies on disarmament and arms regulation (para. 124).5
The Programme of Action also addressed the role of the Secretary-

General in generating studies and reports and in preparing guidelines
for the United Nations’ program of fellowships on disarmament, which
was created to train government officials, especially from developing
countries. The final document stressed the roles of the Centre for
Disarmament in gathering information and performing research and in
coordinating with other offices in the UN system, as well as with intergov-
ernmental and non-governmental organizations (NGOs).
Also considered at SSOD-I was a French proposal to establish an in-

ternational institute for research on disarmament, which later evolved
into the autonomous UN Institute for Disarmament Research based in
Geneva.
The Secretariat has acquired many additional mandates pursuant

to General Assembly resolutions and requests by states parties to multi-
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lateral disarmament and arms control treaties. Each year, the Secretary-
General presents numerous reports to the Assembly on various
disarmament issues, including reports of groups of governmental experts,
statistical information, and, most commonly, reports conveying the views
of member states, as requested by the General Assembly. In recent
years, the Secretariat has launched a program on disarmament and
non-proliferation education, which addresses a wide variety of issues re-
lating to nuclear weapons (disarmament, non-proliferation, and counter-
terrorism). It has for over three decades served as the de facto secretariat
for the states parties to the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) and has for over a decade promoted the entry into force
of the Comprehensive Nuclear-Test-Ban Treaty (CTBT).

In summary, the Secretariat handles all administrative issues relating
to disarmament in the UN organization. It serves an advisory function
– primarily through the provision of information and advice to the
Secretary-General and by assisting missions of the member states. It
undertakes research and performs substantive analyses of policy issues,
publishes reports and papers, and monitors worldwide developments. It
also performs advocacy and educational functions.

Organizational change within the Secretariat

Just as the United Nations’ mandates have varied over the years, so too
have the structures of the Secretariat for addressing nuclear weapons
issues. As the ‘‘chief administrative officer’’ of the United Nations under
the Charter, the Secretary-General has some flexibility in organizing the
Secretariat and, in fact, the organization of the Secretariat in disarma-
ment often has reflected the personal priorities of the Secretary-General.
Yet other organizational changes have been affected by the general cli-
mate of international relations outside the United Nations, including the
status of relations between the great powers, especially the United States
and the Russian Federation, which have the largest nuclear arsenals.
There have also been organizational changes owing more to purely inter-
nal administrative factors. In short, organizational change in the United
Nations is multi-causal – and determining the source of a specific institu-
tional change often involves some educated guesses, because the full cir-
cumstances behind such changes are not always well documented.

The pattern of organizational change in the Secretariat in the field of
disarmament does not fully conform to either of Hammarskjöld’s classic
models of ‘‘static conference machinery’’ or ‘‘dynamic instrument’’ of
political initiative. One could say it has even merged these categories, re-
flecting at times a kind of ‘‘dynamic conference machinery’’ or a ‘‘static
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instrument.’’ Beyond question, both the structures and the mandates
have undergone some significant changes over the years and will likely
continue to do so.
The Secretariat has undergone at least nine reorganizations in disarma-

ment, under each Secretary-General with the exception of Hammarskjöld.
The first office in the Secretariat to handle nuclear weapons issues was

the Atomic Energy Commission, located in the Department for Security
Council Affairs, which was established in 1946. This group became the
Disarmament Affairs Group in 1952 after the Commission was abolished,
and remained in the newly named Department of Political and Security
Council Affairs (DPSCA). The group’s small staff of about 10 was orga-
nized into an Atomic Energy Section and a Conventional Arms Office.
Though this section was eliminated in 1964, the Disarmament Affairs

Group remained responsible for handling nuclear weapons issues. This
group became the Disarmament Affairs Division in 1966, though its staff
remained quite small. From 1946 to 1976, the disarmament office had a
staff of between 10 and 15 people, typically about one-third of whom
were clerical.
In his report to the General Assembly on the work of the organization

in 1975, Secretary-General Kurt Waldheim stressed the importance that
the UN organization attaches to progress in disarmament:

The long-term reason for the necessity of disarmament . . . is that without it our
Organization will not be able effectively to play its primary role – a role which
in the present circumstances is vital to the survival of organized life on our
planet.6

In that report, Waldheim concluded ‘‘the role which the United Nations
is playing in disarmament is far from adequate’’ and called upon the As-
sembly to ‘‘consider a basic review of the role of the United Nations in
disarmament.’’7 On 12 December 1975, the General Assembly estab-
lished an Ad Hoc Committee on the Review of the Role of the United
Nations in the Field of Disarmament, with a focus on organizational
issues, improvements in ‘‘the collection, compilation and dissemination
of information,’’ and assistance to states in ensuring the effective func-
tioning of relevant multilateral agreements.8 In June 1976, Waldheim
issued a report elaborating on the need for reform, stressing the United
Nations’ need to improve its collection and use of information.9
The report of the Ad Hoc Committee, chaired by Inga Thorsson

of Sweden, identified many proposed reforms, including several apply-
ing to the Secretariat.10 It urged states participating in disarmament
negotiations to ‘‘give serious consideration’’ to seeking assistance from
the United Nations. It urged the General Assembly to call upon the
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Secretary-General to undertake ‘‘in-depth studies of the arms race, dis-
armament and related matters,’’ with the assistance of governmental
experts and other sources. It called for the publication of a ‘‘United
Nations Disarmament Yearbook’’ and a ‘‘disarmament periodical’’
reporting ‘‘current facts and developments’’ in the field, as well as
‘‘annotated bibliographies’’ and brief summaries of relevant books and
articles.11

The report also recommended transforming the Disarmament Affairs
Division into a ‘‘Centre’’ for Disarmament, endowed with these new or
strengthened mandates. On 14 December 1976, the General Assembly
adopted Sweden’s resolution 31/90, which endorsed these proposals. For
the first time, the Secretariat’s top official handling disarmament held the
rank of Assistant Secretary-General.12

The process of organizational reform continued over the years to fol-
low, further raising the profile and status of disarmament in the Secretar-
iat. As noted earlier, the SSOD-I assigned in 1978 a wide variety of
responsibilities to the Centre, especially in terms of the public advocacy
of disarmament. In 1979, the General Assembly adopted another Swed-
ish resolution, this time requesting the Secretary-General to carry out a
‘‘comprehensive study assessing current institutional requirements and
future estimated needs in the United Nations management of disarma-
ment affairs.’’13 The preamble provided the rationale for the new resolu-
tion, noting ‘‘the growing disarmament agenda,’’ the ‘‘complexity of the
issues involved,’’ and the greater participation of states, which was creat-
ing ‘‘increasing demands’’ on the United Nations ‘‘for purposes such as
the promotion, substantive preparation, implementation and control of
the process of disarmament.’’

The study was prepared with the assistance of a group of experts
chaired by Argentine Ambassador Carlos Ortiz de Rozas (who presided
over SSOD-I).14 Among other proposals, it supported a stronger role for
the Assistant Secretary-General in coordinating disarmament activities in
the UN system. It called upon the Secretary-General to consider ‘‘possi-
bilities to strengthen’’ the Centre by giving it additional staff (‘‘within the
existing over-all resources’’ of the United Nations). It also cautiously pro-
posed a possible UN role in verifying disarmament agreements. The
group discussed restructuring proposals – including the options of creat-
ing a Department for Disarmament Affairs or a World Disarmament
Agency – but ‘‘did not take a position of its own’’ on these proposals.15
The study cautioned, ‘‘whatever the adequacy of the means provided by
the United Nations in the service of the task of disarmament, it was ulti-
mately the will of States to make the best use of them and their political
readiness to negotiate which would determine how much progress was
made in that regard.’’16
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In 1982, the year Javier Pérez de Cuéllar became Secretary-General,
the General Assembly made a new effort to advance organizational re-
forms in disarmament and raise its priority. The first event was the con-
vening of the second General Assembly Special Session on Disarmament
(SSOD-II), which was held from 7 June to 10 July. The session opened
with several speeches about the dismal global situation for disarmament
following SSOD-I, with many references to the nuclear arms race, rising
military expenditures, and the failure to achieve much progress on the
goals of the earlier special session.
Although the session did not achieve its primary purpose – to elaborate

a Comprehensive Programme of Disarmament for implementing the rec-
ommendations of SSOD-I – it did launch a World Disarmament Campaign
to ‘‘inform, to educate and to generate public understanding and support’’
for the goals agreed at SSOD-I.17 The session’s concluding document re-
quested the Secretary-General ‘‘to make every effort’’ to promote these
goals, but it provided no funds and instead urged the Secretary-General
‘‘to explore the possibilities of redeploying existing resources.’’18
With respect to the Secretariat, the annex of the concluding document

contained several relevant – though not agreed upon – paragraphs that
Working Group I had proposed for inclusion in the draft Comprehensive
Programme of Disarmament. These included proposals for: a ‘‘Depart-
ment for Disarmament Affairs’’; an ‘‘international disarmament organi-
zation’’ under UN auspices with responsibilities that include verification
of arms control and disarmament agreements; and a ‘‘United Nations
Disarmament Agency.’’
On 13 December 1982, the General Assembly adopted resolution 37/

99[K], which requested the Secretary-General to transform the Centre
for Disarmament into a Department for Disarmament Affairs that would
be ‘‘appropriately strengthened with the existing overall resources of the
United Nations’’ and headed by an Under-Secretary-General.19 This was
the highest level that disarmament had ever been handled at within the
Secretariat. The resolution was introduced by Norway on behalf of 42
delegations and was adopted without a vote, with the Soviet Union cau-
tioning ‘‘against losing sight of the fact that the real reasons for the lack
of progress in disarmament lay not in the organization of the work of the
United Nations bodies, but in the willingness of certain major States to
stop the arms race.’’20 The Department of Disarmament Affairs (DDA)
was officially established on 1 January 1983.21
The Secretary-General’s Bulletin of 1 June 1983 spelled out the specific

functions and structure of the new department.22 Its functions were
to assist and advise the Secretary-General on disarmament issues; pro-
vide administrative and substantive services to the various parts of the
UN disarmament machinery and to facilitate coordination of activities
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therein; maintain liaison with other international organizations; coordi-
nate the World Disarmament Campaign; administer the United Nations’
program of fellowships on disarmament; and carry out any other tasks
that might be assigned by the Secretary-General. Structurally, the
department had an office of the Under-Secretary-General – with formal
management, policy advice, coordinating, liaison, and analytic responsi-
bilities – as well as three branches: the committee and conference ser-
vices branch; the information and studies branch; and the Geneva branch.

This structure would soon expand, especially to focus on regional
issues. In 1984, the General Assembly asked the Secretary-General to
assist member states in the various regions to participate in the World
Disarmament Campaign (resolution 39/63[J], 12 December 1984). A
year later, the Assembly established the UN Regional Centre for Peace
and Disarmament in Africa (resolution 40/151[G], 16 December 1985),
and in 1986 it created the UN Regional Centre for Peace, Disarmament
and Development in Latin America, later expanded to include the Carib-
bean.23 The following year, the General Assembly established the UN
Regional Centre for Peace and Disarmament in Asia, later expanded to
include the Pacific.24

All these resolutions provided, however, that their funds would have to
come from ‘‘existing resources’’ and ‘‘voluntary contributions.’’ In practi-
cal terms, this required the DDA and the Centres to devote considerable
effort to fund-raising activities. Although none of these resolutions
specifically put these Centres in the DDA, they provided the Secretary-
General flexibility to do so and this is where they were placed.

By 1988, the DDA had four branches – the committee and conference
services branch; the publications and World Disarmament Campaign
branch; the monitoring, analysis and studies branch; and the Geneva
branch, in addition to the three regional Centres.25 It was still, however,
the smallest department in the Secretariat.

Coinciding with these developments were growing concerns of member
states about the growth and effectiveness of the UN bureaucracy in gen-
eral. In 1986, a High-Level Group of Intergovernmental Experts issued a
report that included recommendations for a ‘‘substantial reduction in the
number of staff members’’ as well as for the merger of ‘‘departments, of-
fices and other units’’ when consolidation would improve the efficiency of
the organization.26

There was little apparent desire among member states, however, to
reduce or eliminate the DDA on grounds of inefficiency or over-growth.
In June 1990, the Disarmament Commission completed a review of
the role of the United Nations in disarmament and concluded that the
Secretary-General ‘‘should be assisted by an adequately staffed and
funded’’ DDA.27 The report said that the DDA’s resources should be
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‘‘commensurate with’’ its mandated tasks ‘‘in so far as’’ UN budget re-
straints would permit. It also called for the coordinating role of the
DDA vis-à-vis other UN activities and relevant specialized agencies to
‘‘be strengthened.’’
By 1991, the DDA had 30 staff members at the professional level or

higher and an annual regular budget of just over US$5 million.28 It con-
tinued to acquire new missions and mandates, without additional fund-
ing. Following the war in 1991 to expel Iraq from Kuwait, the Security
Council established the United Nations Special Commission (UNSCOM)
on Iraq, pursuant to resolution 687.29 This resolution required the
Secretary-General to develop and submit to the Council a plan to accom-
plish several tasks, including: the creation of the Special Commission to
carry out on-site inspection of prohibited weapon capabilities in Iraq;
the development of measures by which Iraq would turn over to the Com-
mission prohibited items ‘‘for destruction, removal or rendering harm-
less’’; and assistance and cooperation between the Commission and the
International Atomic Energy Agency (IAEA) in accomplishing the nu-
clear disarmament of Iraq.30
The Secretariat played a significant role in the planning and setting up

of UNSCOM, and although UNSCOM and its successor, the United Na-
tions Monitoring, Verification and Inspection Commission (UNMOVIC),
were almost entirely staffed by personnel recruited from outside the
Secretariat, the Secretariat did provide the commissions with several pro-
fessional and general service staff members to assist their work.31 A
member of the Secretariat also served as a member of UNMOVIC’s Col-
lege of Commissioners, which was appointed by the Secretary-General
after consultations with the Security Council.32 Both commissions were
funded by Iraq, not the regular UN budget.
The arrival of Boutros Boutros-Ghali as Secretary-General in January

1992 began a period of decline for disarmament in the Secretariat. His
new spokesman announced on 7 February that the new Secretary-
General would soon be implementing a major organizational reform of
the Secretariat, one that would abolish several high-level posts and elim-
inate several departments, including the DDA, whose staff and mandates
would merge into a new Department of Political Affairs (DPA).33 The
spokesman said the intent was to ‘‘streamline’’ the Secretariat and make
it ‘‘more efficient and more economical.’’ Yet on the cost issue, he also
said ‘‘I don’t know about savings,’’ adding that the purpose of the reform
was not to save money but to ‘‘improve the bureaucracy.’’34
The announcement came on 21 February, when Boutros-Ghali issued a

Note expressing his intention ‘‘to consolidate and streamline’’ the United
Nations in an effort that would include moving the DDA into the new
DPA.35 He pointed to the summit meeting of the Security Council on
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31 January 1992, where the members at the level of heads of state and
government issued a presidential statement stressing the importance of
enhancing the United Nations’ capacity for preventive diplomacy, peace-
making, and peacekeeping. Implicitly, the Note viewed the function of
disarmament as belonging in a department with a mandate in such fields
as conflict resolution and the peaceful settlement of disputes. The first
phase of the reform would be effective from 1 March 1992.36 On 2 March,
the General Assembly adopted a resolution approving the Secretary-
General’s proposal, which it called ‘‘a vital part of the reform and revital-
ization of the United Nations.’’37

NGOs appeared to be somewhat surprised by the reform, but initially
at least did not vigorously oppose it. In May, the newspaper Disarma-
ment Times – issued by the NGO Committee on Disarmament, Peace,
and Security – published an interview with former veteran Soviet diplo-
mat Vladimir Petrovsky, the DPA’s new Under-Secretary-General with
the dossier for disarmament. He said the new disarmament office occu-
pied a ‘‘prominent place’’ in the DPA and that it ‘‘has become a part of
the political work of the UN Secretariat,’’ adding that the reform ‘‘helps
to make the work of the Office much more action-oriented and synchron-
ized with the activities of the UN in other areas, especially preventive di-
plomacy and peacemaking.’’38

In June 1992, Boutros-Ghali issued a report requested in January just
after he assumed his position by the Security Council – An Agenda for
Peace – which focused at length on preventive diplomacy, peacemaking,
and peacekeeping, but which made only a brief passing reference to dis-
armament.39 In July, the Secretary-General issued his programme budget
for the biennium 1992–1993, which indicated a budget reduction of over
US$600,000 for disarmament and a reduction of two high-level posts in
this area.40

Disarmament Times later asked Petrovsky to comment on the treat-
ment of disarmament in An Agenda for Peace. His response was that dis-
armament was outside the mandate of the report, and that it was an issue
that ‘‘should be treated as a kind of associated measure with preventive
diplomacy, peace-making, and peace-keeping.’’41 The newspaper also
noted that the Secretary-General’s 1992 report on the work of the
organization, departing from tradition, failed to make any reference to
disarmament.42

In October 1992, Boutros-Ghali issued New Dimensions of Arms
Regulation and Disarmament in the Post-Cold War Era, which addressed
disarmament issues.43 The report’s preface called disarmament ‘‘an in-
herent part of preventive diplomacy, peacemaking, peace-keeping and
peace-building.’’ It added that the end of strategic bipolarity ‘‘has not di-
minished the need for disarmament; if anything, it has increased it.’’
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At the General Assembly First Committee’s special meeting on the
Secretary-General’s new report on 11 November, Under-Secretary-
General Petrovsky stated that, to achieve ‘‘genuine disarmament,’’ it
must be integrated into the ‘‘broader structure of an international system
of peace and security, along with economic and social concerns.’’44 He
admitted ‘‘quite frankly’’ that ‘‘we do not have any ready-made recipes
for the reorganization of the multilateral machinery for disarmament’’
and that our ‘‘only strong intention . . . is to strengthen the Office for Dis-
armament Affairs [ODA] . . . as a focal point of the Secretariat in this
field.’’
On 9 December, the General Assembly decided to convene a special

meeting of the First Committee from 8 to 12 March 1993 to reassess the
multilateral arms control and disarmament machinery.45 The Secretary-
General addressed the First Committee at its meeting on 9 March 1993
and drew upon the themes of his New Dimensions report, stressing that
the ‘‘Secretariat’s capabilities are being strengthened,’’ adding that he
was also ‘‘considering a proposal to relocate units of the Office of Disar-
mament Affairs to Geneva.’’46 On 8 April, the Assembly adopted a reso-
lution urging the Secretary-General ‘‘to take concrete steps to strengthen
the Office for Disarmament Affairs in order to ensure that it has the nec-
essary means to carry out its mandated tasks.’’47 During the debate, the
NGO Committee on Disarmament, Peace, and Security sent a letter to
the Secretary-General opposing any move of the ODA to Geneva, call-
ing for greater NGO participation in the UN disarmament machinery,
and supporting ‘‘an over all strengthening of the UN Secretariat re-
sources devoted to disarmament.’’48 Many member states also opposed
this restructuring.
On 20 September 1993, the Secretary-General informed the General

Assembly that the ODA would remain in New York and the office would
be renamed the Centre for Disarmament Affairs and headed by a direc-
tor at an upgraded D-2 level.49 He also indicated that he would be add-
ing to his budget proposal for the biennium 1994–1995 additions to cover
two new posts in the conventional arms area and one additional general
service staff for the new Centre.
The Secretary-General issued a formal amendment to the United Na-

tions’ Organization Manual on 15 February 1996 to describe the new
Centre’s functions and structure.50 In this scheme, ‘‘the Centre, reporting
directly to the Under-Secretary-General for Political Affairs, is respon-
sible for the provision of advice to the Secretary-General’’ on disarma-
ment issues. The Centre’s key functions largely reflected those of the
department that preceded it.
Less than a year later, in January 1997, Kofi Annan became Secretary-

General and soon indicated his intention to reorganize the Secretariat
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once again in the field of disarmament. His initial proposal appeared in a
lengthy report – Renewing the United Nations – which identified broader
reforms in the organization of the Secretariat.51 He indicated his inten-
tion to create a ‘‘Department for Disarmament and Arms Regulation,
headed by an under-secretary-general.’’ He reasoned that disarmament
‘‘is a central issue on the global agenda’’ and that, in the post–Cold War
era, the United Nations ‘‘has taken centre stage in the worldwide effort
to limit both weapons and conflict.’’ He underlined some new or growing
threats, including the proliferation of ‘‘nuclear weapons technology and
material’’ and the interest of ‘‘criminal syndicates and various terrorist
groups’’ in acquiring weapons of mass destruction. On 11 September, he
submitted a budget report on his reforms, which included the creation of
a new disarmament department with 41 employees and a proposed 1998–
1999 biennium budget of just over US$12 million, an increase over the
US$10.8 million spent in the 1996–1997 biennium.52

Later that month, the NGO Committee on Disarmament, Peace, and
Security – then representing some 250 NGOs worldwide – circulated its
own resolution, which welcomed the creation of the new department
and strongly urged all member states to support it.53 The US ambassador
to the United Nations at the time, Bill Richardson, had circulated a
memo on 25 August stating the following about re-establishing the
DDA: ‘‘While our opposition to this step was conveyed to the secretary-
general, we recognize the decision was within his prerogatives and will
work with him to ensure the Department will function effectively and ef-
ficiently.’’54

In October, Annan issued an ‘‘addendum’’ to Renewing the United
Nations, focusing specifically on disarmament.55 He said that nuclear dis-
armament must ‘‘be pursued more vigorously’’ and that WMD issues
‘‘continue to be of primary importance.’’ In November, the General
Assembly adopted a resolution that welcomed and commended the
Secretary-General’s reform initiative (resolution 52/12, 12 November
1997).

At a press briefing on 14 January 1998, the Secretary-General an-
nounced the appointment of Jayantha Dhanapala, the Sri Lankan diplo-
mat who had served as president of the 1995 NPT Review and Extension
Conference, as the new Under-Secretary-General for Disarmament Af-
fairs. In May, Annan issued the formal description of the functions and
structure of the DDA, having dropped ‘‘and Arms Regulation’’ from its
original title.56 The new Department would have 17 enumerated func-
tions, which resembled many of those performed by the previous Depart-
ment and Centre. The functions included promoting ‘‘the goal of nuclear
disarmament with a view to progressive reductions in nuclear weapons
and their complete elimination at the earliest possible date.’’ In addition
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to the office of the Under-Secretary-General, there were to be five
branches: weapons of mass destruction; conventional arms; monitoring,
database, and information; regional disarmament; and the Conference
on Disarmament (the Geneva branch) – plus the three regional Centres.
Annan informed the General Assembly in 1998 that ‘‘my vision of the
Organization places disarmament near the centre of its mission of peace
and development.’’57 He later added that ‘‘Disarmament is a critical ele-
ment of the United Nations strategy for peace and security.’’58
In March 1999, the Secretariat’s Office of Internal Oversight Services

issued the results of an ‘‘in-depth evaluation’’ of the United Nations’
disarmament program.59 It found that, although delegations were
‘‘generally satisfied’’ with the DDA’s support to multilateral bodies,
the Department had various ‘‘shortcomings’’ that were ‘‘partly, but not
entirely’’ due to a 22 percent decrease in regular budget funds since
1992 (when the DDA was moved into the DPA) and a significant drop
in extra-budgetary funds (from US$6.3 million in 1990–1991 to US$1.4
million in 1996–1997).60
The Secretary-General issued a new Bulletin describing the functions

and structure of the ODA in 2004, with the structure of the Department
remaining unchanged from the last Bulletin issued in 1998.61 Its norm-
creation function in disarmament was somewhat expanded to cover ‘‘pro-
moting, strengthening and consolidating such norms and agreements in
all the fields of disarmament.’’ Its role vis-à-vis nuclear weapons moved
slightly from a specific function concerning the promotion of nuclear dis-
armament (1998) to promoting multilateral disarmament efforts and the
non-proliferation of all WMD and ‘‘in particular nuclear weapons.’’ A
new function was added: promoting gender-related policies – a role
stemming from the Department’s ‘‘gender mainstreaming action plan’’
launched by Dhanapala in 2003.
The office of the Under-Secretary-General, instead of ‘‘preparing re-

ports and notes,’’ would henceforth provide ‘‘authoritative analysis and
assessment’’ of disarmament issues. The WMD branch was also given
the responsibility to handle the issue of WMD delivery systems.62
The DDA worked hard to promote the negotiation of a nuclear-

weapon-free zone in Central Asia, the first such zone entirely north of
the equator. In 2002, Dhanapala visited all five states – meeting with all
five foreign ministers and three presidents – to promote such a zone. The
DDA’s Asia Pacific Regional Centre worked for many years to promote
the negotiation of a treaty. In their press release issued upon signing the
treaty in September 2006, the Central Asian states thanked the United
Nations, ‘‘which has directly participated, for the first time ever, in draw-
ing up and agreeing on a draft treaty on a nuclear-weapon-free zone.’’63
The DDA’s mandates and responsibilities in the field of nuclear non-
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proliferation have long been focused on its role as the de facto secretariat
of the NPT. The DDA’s role expanded after the Security Council’s adop-
tion of resolution 1540 on 28 April 2004, which required all states to
prohibit the proliferation or terrorist acquisition of any weapons of mass
destruction.64 Yet the DDA has had essentially no direct involvement in
handling either the Iranian or North Korean nuclear issues in the last
several years – these issues have been handled by small groups of states
working outside the United Nations, with the exception of the Security
Council in terms of its role in adopting sanctions resolutions.

Although Ban Ki-moon rarely spoke on nuclear disarmament before
becoming Secretary-General in 2007, he came to office with more per-
sonal experience in dealing with nuclear weapons issues than any of his
predecessors. He had participated in the Six-Party Talks over North
Korea’s nuclear weapons program, and had served in 1999 as Chairman
of the Preparatory Commission for the CTBT Organization. He had also
been vice chair of the South-North Joint Nuclear Control Commission
following the Joint Declaration of the Denuclearization of the Korean
Peninsula in 1992.

In an interview shortly before being elected Secretary-General, he said
his ‘‘highest priority’’ would be reforms of the United Nations, adding
that ‘‘I will try to change the whole mind-set of the United Nations secre-
tariat.’’65 Citing UN sources, Reuters reported that one reform under
consideration would be to ‘‘combine the existing disarmament and politi-
cal affairs departments and put them under one undersecretary-general
who would also be responsible for leading anti-terrorism programs.’’66

On 16 January 2007, the first press reports appeared that the Secretary-
General intended to ‘‘downgrade’’ disarmament in the Secretariat by
moving it back into the DPA.67 Representatives of several NGOs –
including the Lawyers’ Committee on Nuclear Policy, the International
Peace Bureau, and Reaching Critical Will – immediately criticized the
proposal.68

These criticisms were joined by concerns from the UN diplomatic com-
munity.69 Noting that an American was likely to be the new head of the
DPA, one ambassador from the 166-member Non-aligned Movement
(NAM) said: ‘‘Having an American as head is like putting the fox in
charge of the chicken coop.’’ An Asian diplomat called the move ‘‘a retro-
grade step,’’ regardless of who would head the DPA, adding that ‘‘We
will only be repeating the blunder that Boutros Ghali made and which
Kofi rectified.’’ He also said that ‘‘[b]urying disarmament in the depart-
ment of political affairs will kill it, and especially so under a US national
as its head.’’

A proposal was reported on 18 January to keep the DDA intact but
place it under the leadership of an Assistant Secretary-General, a rank
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lower than Under-Secretary-General.70 The report noted that the pro-
posal was ‘‘not likely to fly’’ given the NAM’s preference for leaving the
DDA ‘‘virtually untouched.’’
The concerns or outright opposition voiced by the NGOs, the NAM,

the 130-member Group of 77 (G-77), and several other delegations (in-
cluding Austria, Denmark, Japan, New Zealand, Norway, and Sweden)
indicated that the proposal was clearly in trouble. As early as 19 January,
the Associated Press reported that the Secretary-General had ‘‘dropped’’
the proposal to merge the two departments ‘‘because of opposition from
a powerful bloc of developing countries.’’71
The report described a meeting between Vijay Nambiar, the Secretary-

General’s Chef de Cabinet, and the NAM’s ‘‘troika’’ (Malaysia, Cuba,
and Egypt – NAM’s past, current, and future chairs, respectively), at
which Nambiar proposed that the DDA would keep its structure but
become part of the office of the Secretary-General and be headed by an
Assistant Secretary-General ‘‘who would be the special representative’’
for disarmament. Ambassador Maged Abdelaziz of Egypt later warned
that the merger would result in ‘‘overpoliticization . . . particularly if
somebody from a nuclear weapons state will occupy the Department of
Political Affairs’’; he added that the move would ‘‘affect the balance be-
tween nuclear disarmament and non-proliferation.’’72 A representative
of Zimbabwe later questioned the motivation for the proposal: ‘‘was it a
problem of structure which prevented us from making progress on dis-
armament or was it a more substantive problem?’’73
On 23 January, Terra Viva reported that the Secretary-General was

making the reform proposal because he wanted to keep disarmament
‘‘closer to him.’’74 The article quoted one NAM ambassador as saying
the various non-papers were ‘‘still vague on details and on reporting
lines’’; he asked, ‘‘why not keep things as they are?’’ Meanwhile, the ar-
ticle reported that several NGOs ‘‘have launched a campaign’’ against
dismantling the DDA.
Other concerns were registered from an unexpected quarter: US Con-

gressmen Ed Markey and Christopher Shays, co-chairs of the Bipartisan
Task Force on Nonproliferation in the US House of Representatives,
sent the Secretary-General a letter voicing their concerns about reports
that the DDA would be ‘‘downgraded.’’75 In a statement reminiscent of
Hammarskjöld’s ‘‘dynamic instrument’’ metaphor, they called the DDA
‘‘a crucial tool to help the world eliminate weapons of mass destruction
and halt illegal arms trafficking.’’
On 26 January, Reuters reported that it had acquired a UN memo in-

dicating that the DDA would be reorganized into an Office (which the
article claimed ‘‘carries less weight’’) that would be headed by a ‘‘high
representative’’ reporting directly to the Secretary-General.76 Included
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in the rationale for the change was the need for ‘‘a greater role and
personal involvement’’ of the Secretary-General in handling disarma-
ment issues.

Reuters reported on 29 January that another motive for the change
was that it would enable the Secretary-General ‘‘not to increase the num-
ber of undersecretaries-general.’’77 The report also noted continuing
concerns within the NAM, including South Africa’s UN Ambassador Du-
misani Kumalo and Pakistani Ambassador Munir Akram, the chair of the
G-77. One European diplomat later warned that the proposal faced a
‘‘death of 1,000 meetings.’’78 At a closed-door meeting of the G-77 on
30 January, several states reportedly voiced their concerns over the pro-
posal, including the lack of consultation.79 The report quoted one South
Asian ambassador as saying, ‘‘The secretary-general is not the King, and
the Secretariat is not the King’s court.’’

The Secretary-General addressed the General Assembly on 5 Febru-
ary and explained his proposal. He highlighted ‘‘the need to revitalize
the disarmament agenda, through a more focused effort.’’80 This requires
‘‘sustained and determined leadership at the highest level’’ and the new
Office would therefore have a ‘‘direct line to me, thus ensuring access
and more frequent interaction.’’ He said that disarmament was ‘‘an inte-
gral part of the policy decision-making process at the highest level.’’ The
Office would be headed ‘‘by an SRSG [Special Representative of the
Secretary-General] or High Representative’’ to ‘‘maximize the flexibil-
ity, agility, and proximity to the Secretary-General’’ and to permit
‘‘a strengthened advocacy role.’’ The Office would keep the DDA’s
mandates.

There were in this period some reports that the United States was
behind the disarmament reform initiative. Inter Press claimed that the
United States provided the ‘‘strongest support’’ for the proposal.81 The
Associated Press had earlier cited ‘‘U.N. diplomats’’ as claiming that
‘‘Washington has been lobbying for disarmament to be added to the job
[at the DPA].’’82 These reports, however, did not provide any evidence
to document such claims.

On 6 February, UN spokesperson Michele Montas told reporters that
the Secretary-General ‘‘had adjusted his proposals in accordance with
their concerns’’ and that ‘‘he does not want to downgrade disarma-
ment.’’83 The next day, 12 NGOs addressed a joint letter to all 192
permanent missions to the United Nations in support of keeping an
independent department with its own mandate and Under-Secretary-
General.84

On 15 February, the Secretary-General sent a letter to the president of
the General Assembly containing a detailed description of the roles and
structure of the new Office for Disarmament Affairs, which indicated that
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there would no downgrading of either.85 The main change would be in
the greater role and personal involvement of the Secretary-General in re-
vitalizing the international disarmament and non-proliferation agenda. In
his address the next day to the General Assembly, he stated that, ‘‘having
heard strong views from member states,’’ he was ‘‘ready to propose
that the high representative would be appointed at the rank of under-
secretary-general.’’86
The reform effort came to closure on 15 March, when the General

Assembly formally endorsed the Secretary-General’s plan to establish
the Office for Disarmament Affairs, headed by a High Representative
with the rank of Under-Secretary-General, and maintaining the Office’s
‘‘budgetary autonomy’’ and existing structures and functions (resolution
61/257, 15 March 2007). On 2 July, the Secretary-General announced
the appointment of Sergio de Queiroz Duarte, a widely respected Brazil-
ian diplomat and former president of the 2005 NPT Review Conference,
as the High Representative for Disarmament Affairs.87

Some specific approaches to disarmament offered by the
secretaries-general

The discussion thus far has focused on organizational mandates and
structures. Yet there has also been some considerable variation in spe-
cific approaches offered by the secretaries-general to address nuclear
challenges.

Trygve Lie

Negotiation on this problem [nuclear disarmament] should not be deferred until
the other great political problems are solved, but should go hand-in-hand with
any effort to reach political settlements.

Trygve Lie, ‘‘Twenty-Year Programme for
Achieving Peace through the United Nations’’ (1950)

On 6 June 1950, days before the start of the Korean war, Lie sent a
memorandum to all UN member states containing his ‘‘Twenty-Year
Programme for Achieving Peace through the United Nations.’’88 In this
document, he suggested that the Security Council could ‘‘instruct’’ the
Secretary-General to ‘‘call a conference of scientists,’’ which would serve
as a ‘‘reservoir of ideas’’ on the control of WMD and the promotion of
peaceful uses of atomic energy. He called for an ‘‘interim agreement’’ to
halt ‘‘an unlimited atomic arms race.’’
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Dag Hammarskjöld

Now there is, of course, a kind of shuttle traffic between the improvement in the
international atmosphere and disarmament. On the one hand . . . disarmament is
not likely to come about in an efficient, effective way short of a further improve-
ment in the international situation. On the other hand, I do not think any single
policy move will contribute more to an improvement in the international atmo-
sphere than an agreement on even the most modest step in the direction of
disarmament.

Dag Hammarskjöld, Press Conference, Prague, 7 July 1956

Hammarskjöld had a distinctly analytical approach to disarmament – he
understood the value of breaking the disarmament challenge down into
its components and making progress by working with these parts:

[B]y isolating certain non-political, scientific elements from the politically con-
troversial elements in the total problem of disarmament, the area of conflict
has been somewhat reduced . . . [I]t may be worth considering whether those
elements of the problem lending themselves to objective study by experts in
science and technology, in military experience, and in law might not be singled
out for separate treatment.89

He referred to disarmament as a ‘‘hardy perennial’’ at the United Na-
tions, stressing its importance but recognizing that it would take time to
achieve.90

During his tenure, he called upon the Security Council to request the
Secretary-General to prepare a ‘‘technical and scientific study of an inter-
national control system for the suspension of nuclear tests.’’91 A confer-
ence of experts did in fact occur in July–August 1958 on this issue, and
resulted in a consensus that it was indeed possible to verify a test ban.
Hammarskjöld suggested that the Council might sponsor the idea of ‘‘a
summit meeting on disarmament,’’ a proposal not implemented.92

He viewed disarmament not as an issue exclusively for the attention of
the great powers, but, as Brian Urquhart once put it, as a ‘‘central preoccu-
pation of the UN.’’93 Speaking to both UK Houses of Parliament in 1958,
Hammarskjöld said: ‘‘It is obvious that controlled disarmament will be
possible only through the United Nations, because any disarmament sys-
tem has to be adopted and administered by a world organization whose
members include practically all nations of the world.’’94 He was critical
of the establishment in 1959 of the Ten-Nation Committee on Disarma-
ment, which was outside the United Nations, and his criticisms led to a
four-power communiqué stressing that the Committee ‘‘in no way dimin-
ishes or encroaches upon the UN responsibilities in this field.’’95 During

THE SECRETARY-GENERAL AND THE SECRETARIAT 91



the negotiations in 1955 to establish the IAEA, he sought to ensure that
the new agency would be closely linked to the United Nations.96
He was the only Secretary-General not to reorganize the Secretariat in

the field of disarmament. In his words, ‘‘[o]rganizational arrangements . . .
do not change realities . . . Essential difficulties encountered within the
UN are based on realities and not on the specific constitution of the
Organization.’’97
Ironically, three days after his death, the United States and the Soviet

Union issued a joint statement of agreed principles on general and com-
plete disarmament.98

U Thant

It is not by force of nature but by his own will that man finds himself engaged in a
race between building a better world and destroying an imperfect one.

U Thant, Report of the Secretary-General
on the Work of the Organization (1965)

Like his predecessor, U Thant did not believe that nuclear disarmament
was the business only of the nuclear powers.99 He once said: ‘‘The hydro-
gen bomb is a greater evil than any evil it is intended to meet.’’100 Thant
believed that the United Nations’ new majority of developing countries
had an important role to play in promoting progress in disarmament. He
featured disarmament issues prominently in virtually all of his Reports on
the Work of the Organization, though he was never satisfied with the
United Nations’ progress in the field, saying in his 1966 report that the
United Nations ‘‘has devoted a great deal of time and discussion to dis-
armament. The results so far are extremely meagre.’’101
Thant was perhaps the first Secretary-General to call for the ‘‘reduc-

tion and elimination of vehicles for the delivery of nuclear weapons’’102
and to call for steps to ‘‘halt the proliferation of nuclear Powers and
weapons.’’103 He successfully proposed that the General Assembly de-
clare the 1970s a ‘‘Disarmament Decade.’’104 He asked the Assembly to
request ‘‘a comprehensive international expert study be undertaken of
the economic and social consequences of the arms race and massive mili-
tary expenditures.’’105 He stated that ‘‘[t]he time has come to inquire
whether the United Nations should not be officially informed about the
progress of the arms limitation discussions.’’106 Before leaving office, he
said he had ‘‘often felt the need for more scientific advice and assistance’’
on nuclear disarmament issues.107
Thant has received little credit for his contributions in helping to re-

solve the Cuban missile crisis. As documented by Walter Dorn, Thant ad-
vanced the idea of trading a US no-invasion pledge in exchange for the
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withdrawal of the Soviet missiles. Dorn argues persuasively that Thant
‘‘helped the superpowers to pull back from nuclear annihilation.’’108

Kurt Waldheim

The long-term reason for the necessity of disarmament . . . is that without it our
Organization will not be able effectively to play its primary role – a role which in
the present circumstances is vital to the survival of organized life on our planet.

Kurt Waldheim, Introduction to the Report of the
Secretary-General on the Work of the Organization (1975)

Kurt Waldheim is seldom recognized for his efforts to promote disarma-
ment, but he made many such efforts – it would scarcely be fair to portray
the expansion of nuclear arsenals in the 1970s as somehow his fault.

Waldheim consistently devoted vast portions of his annual Reports on
the Work of the Organization to disarmament. He once observed: ‘‘Disar-
mament . . . has from the outset been a major objective of the United Na-
tions and has represented, in terms of effort, perhaps the most continuous
activity of the United Nations.’’109 Waldheim believed that ‘‘[t]he main-
tenance of international peace and security, which is the primary objec-
tive of the United Nations, depends to a great degree on major progress
in the field of disarmament.’’110 He said that ‘‘the United Nations cannot
hope to function effectively on the basis of the Charter unless there
is major progress in the field of disarmament.’’111 He stressed that ‘‘the
interest of the United Nations, and the international community as a
whole, in these issues is not merely that of a passive spectator.’’112

He expanded the United Nations’ role in undertaking research, in pro-
viding information to the public on disarmament (including through pub-
lication of the United Nations Disarmament Yearbook and the periodical
Disarmament), and in promoting public education in disarmament.113 He
sent numerous reports to the General Assembly on many disarmament
issues, ranging from the social and economic effects of the arms race to
weapons in outer space.

Waldheim also contributed to the institutional development of the
United Nations in disarmament. He persuaded the General Assembly to
create an ‘‘advisory board’’ to provide counsel to the Secretary-General.
He elevated the status of the DPSCA’s Disarmament Affairs Division
to a Centre for Disarmament headed, for the first time, by an Assistant
Secretary-General. Waldheim persistently advocated a comprehensive
nuclear test ban and was the first Secretary-General to stress the dangers
of plutonium recovered from power reactors.114 He was also the first
to propose the establishment of regional or international fuel cycle
centers.115

THE SECRETARY-GENERAL AND THE SECRETARIAT 93



By 1980, his concern grew over the lack of progress in disarmament
after the historic SSOD-I in 1978. At the United Nations, he said, ‘‘disar-
mament activities seem to remain largely confined to organizational and
procedural matters rather than substantive ones.’’116 In his last year in
office, he called for greater attention to the fears and suspicions that
stand as obstacles to disarmament.117 He was one of the few secretaries-
general to write at length on disarmament in his memoirs, devoting a
chapter to the subject, which concluded:

The lack of success in the disarmament process is not due to the occasionally
cumbersome UN machinery or the often emotional and protracted debates in
its fora. The United Nations is as good or bad as its members permit it to be.
The lack of success is due simply to the attitude of the major parties, which cur-
rently lack the political will to take advantage of the international machinery at
their disposal for the disarmament process.118

Javier Pérez de Cuéllar

It is my belief that nothing poses a greater threat to the international community
than the continuing arms race, above all, the nuclear arms race.

Javier Pérez de Cuéllar,
Address to the General Assembly, 12 December 1984

In the history of disarmament at the United Nations, Pérez de Cuéllar
will perhaps be most remembered for his role in converting the DPSCA’s
Centre for Disarmament into the Department of Disarmament Affairs.
He was Secretary-General during two Special Sessions of the General
Assembly on disarmament (in 1982 and 1988). He stated in 1986: ‘‘As
long as they exist, nuclear weapons will entail the risk of totally unaccept-
able destruction to life and to human achievement.’’119 In his first annual
report to the General Assembly on the work of the organization, he said
that the world is ‘‘perilously near to a new international anarchy’’ and
that ‘‘it is imperative for the United Nations to dispel that sense of
insecurity through joint and agreed action in the field of disarmament,
especially nuclear disarmament.’’120
Like Thant and Waldheim, Pérez de Cuéllar often stressed the impact

of arms races on social and economic development. He opened SSOD-II
by observing that ‘‘it is ironic that the accumulation of arms is one of the
few expanding industries in a period of economic depression and gloom,’’
adding that ‘‘the arms race represents an abdication of our responsibil-
ities for human welfare, a perversion of ingenuity and an offence against
the dignity of man.’’121
He often stressed the potential role of the United Nations in the field

of verification. In his opening address to SSOD-III, he identified verifica-
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tion as ‘‘an area in which the United Nations might be able to make an
important contribution,’’ and he added that it might be ‘‘possible in the
future to create, under its auspices, verification machinery.’’122 In 1990,
he submitted to the General Assembly a major study on verification.123
He also highlighted this issue in his reports on the work of the organiza-
tion from 1985 through 1988.

Like Waldheim, Pérez de Cuéllar submitted many other studies to the
Assembly – all together, he submitted 24 such reports during his tenure
on nuclear-related subjects ranging from issues in specific countries (e.g.
Israel and South Africa) to options for unilateral nuclear disarmament.
He stressed the importance of the World Disarmament Campaign in rais-
ing public awareness, and once proposed the establishment of a ‘‘multi-
lateral nuclear alert centre.’’124

Also like Waldheim, Pérez de Cuéllar believed that real progress on
nuclear disarmament required progress in détente and in nuclear reduc-
tions by the United States and the Soviet Union. He said in his 1983 an-
nual report on the work of the organization that ‘‘the key to its solution is
in the hands of the two major nuclear Powers,’’ a theme repeated in his
1984 report.125 Yet he also said that ‘‘a durable improvement in interna-
tional relations depends on the success of the United Nations in dischar-
ging its mandate in this field [of disarmament].’’126

In his last year, and anticipating changes to come during the tenure
of Boutros-Ghali, he said the United Nations must ‘‘weave collective
approaches in this field more tightly into the fabric of peace-making
and conflict control.’’127 He also noted the important role of the Secre-
tariat in organizing regional and interregional meetings on disarmament
issues.128

It is curious that, despite his great interest in the issue, he never dis-
cussed any disarmament issues in his memoirs.129

Boutros Boutros-Ghali

It is my belief . . . that the full array of hazards posed to humanity by these weap-
ons cannot be adequately dealt with until we have crossed the threshold of the
post-nuclear-weapon age.

Boutros Boutros-Ghali, New Dimensions of Arms
Regulation and Disarmament in the Post-Cold War Era (1992)

Boutros-Ghali came to office in 1992 with two very distinct goals in mind
with respect to disarmament, one organizational, the other substantive.
His organizational goal was achieved in 1992 when he downgraded the
Department of Disarmament Affairs to an Office within the DPA, as
described earlier in this chapter. His substantive goal was essentially to
re-conceptualize disarmament, by framing it as an issue that was subordi-
nate to the larger problem of the peaceful resolution of disputes, which
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may help to explain why he failed to mention disarmament in his first
annual report on the work of the organization.
His early focus was clearly on administrative reforms; as he said in his

memoirs, the United Nations was in a ‘‘financial crisis’’ and the Secretar-
iat was ‘‘bloated, slack, and out of touch.’’130
He recognized, however, that arms have their own destabilizing effects.

In his New Dimensions report, he observed: ‘‘The relentless accumula-
tion of armaments by States is not only a symptom of political tension; it
can also cause and heighten such tensions and increase the risk of con-
flict.’’131 He said that ‘‘the international community can aim for no less
a goal than the complete elimination of nuclear weapons.’’132 He also
called for stronger nuclear non-proliferation efforts, and particularly for
controls over ‘‘long-range delivery systems’’ and ‘‘dual-use technol-
ogy.’’133 He repeated this emphasis on non-proliferation in his 1996 an-
nual report on the work of the organization, saying that ‘‘efforts towards
the ultimate goal of total nuclear disarmament go hand in hand with
efforts to ensure the non-proliferation of other weapons of mass destruc-
tion.’’134
His memoirs, however, scarcely mention disarmament.

Kofi Annan

The continued existence of nuclear stockpiles leaves the shadow of nuclear war
hanging over our world – particularly given the existence of clandestine networks
dealing in nuclear materials and the prospect of terrorists with extreme ambitions
gaining access to these materials.

Kofi Annan, Message presented at the
Peace Memorial Ceremony in Hiroshima, 6 August 2004

Kofi Annan was certainly not the first Secretary-General to emphasize
the close relationship between disarmament and non-proliferation as
multilateral policy objectives, but he devoted more effort than the others
to elaborating on this theme.
He also concluded that the NPT is facing a twin ‘‘crisis of confidence’’

stemming from insufficient progress on both disarmament and non-
proliferation. More than any previous Secretary-General, he framed the
‘‘compliance’’ issue as applying to not just non-proliferation but also dis-
armament – the world was, he feared, ‘‘sleepwalking’’ toward a nuclear
disaster.135 He warned that the chronic stalemate in multilateral nuclear
diplomacy has resulted in ‘‘mutually assured paralysis.’’136 Paralleling
such concerns, a group of seven middle-power states called the New
Agenda Coalition (NAC) pressed forward in both NPT settings and the
First Committee with specific disarmament proposals.137
Annan’s legacy in this field will also be shaped by his role in raising the

priority of other related issues, most notably missile proliferation138 and
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WMD terrorism, especially in implementing the UN Global Counter-
Terrorism Strategy adopted by the General Assembly in 2006 (resolution
60/288, 8 September 2006) and in underscoring the reality of the threat of
nuclear terrorism.139

Annan stressed the importance of the UN disarmament machinery, but
warned that it was showing signs of ‘‘rust,’’ which he called ‘‘a problem
due not to the machinery itself but to the apparent lack of political
will to use it.’’140 As for the Secretariat, he defended his decision to re-
establish the Department of Disarmament Affairs, saying in 1997 that ‘‘I
think it was a mistake to have downgraded disarmament. I think disarma-
ment is one of the crucial issues of our day and I am correcting that
mistake.’’141

Annan viewed the ‘‘essential role’’ of the United Nations in disarma-
ment as ‘‘one of norm-setting and of strengthening and consolidating
multilateral principles for disarmament.’’142 His tenure reflected the in-
tention to strengthen those norms and the role of the United Nations in
advancing them.

Ban Ki-moon

[R]evitalizing the international disarmament agenda, and the United Nations’
own effectiveness in this area, has been a personal priority of mine from my very
first day in office.

Ban Ki-moon, Remarks to the Advisory Board
on Disarmament Matters, 18 July 2007

There is much continuity apparent in the approach to disarmament taken
by Kofi Annan and his successor, Ban Ki-moon, as well as some nuances
of change. Annan’s valedictory speech on disarmament referred to nu-
clear weapons as presenting ‘‘a unique existential threat to all human-
ity,’’143 and Ban stated in one of his inaugural addresses that ‘‘weapons
of mass destruction . . . present a unique existential threat to all human-
ity.’’144 Both came to office intent on ‘‘revitalizing’’ the disarmament
agenda and the United Nations’ role in advancing it. Both voiced their
concerns over the ‘‘crisis of confidence’’ facing the NPT.

In terms of their vision of the role of the Secretariat, Ban is much
closer to Annan than to Boutros-Ghali, who downgraded disarmament
by cutting its staff and budget, ending its institutional autonomy, and
even omitting the issue from key publications. By contrast, the 2008 Of-
fice for Disarmament Affairs had the same budget, personnel, mandates,
and institutional autonomy as the former Department; its High Represen-
tative retained the rank of Under-Secretary-General, with a position
on the United Nations’ high-level Policy Committee; and the Secretary-
General repeatedly voiced his personal determination to give disarma-
ment a higher priority.
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Some preliminary conclusions and a look ahead

The conclusions of this analysis are only preliminary, since the role of the
United Nations in disarmament is continuing to evolve, virtually on a
daily basis.
There is clearly no single, dominant agent of change in the way the

Secretariat goes about addressing nuclear weapons issues. There is an in-
tuitively appealing argument that the great powers are in total control of
the United Nations’ agenda in disarmament, but there is surprisingly
little corroborating evidence for this assumption, and many cases where
other states (developing countries or middle powers) or even NGOs
have had their own significant effects upon the work of the entire UN dis-
armament machinery.
The New Agenda Coalition has played an important role in advancing

the norms of nuclear disarmament and non-proliferation both in the NPT
and in the First Committee. The Secretariat’s record of issuing publica-
tions, promoting disarmament and non-proliferation education, and ex-
panding its networking with groups in civil society is due as much to the
Secretariat’s recognition of the value of such initiatives as to rising de-
mands from civil society for greater information and access.
There is some reason to believe that administrative reforms in the Sec-

retariat are driven largely by parochial internal concerns over efficiency
and effectiveness, rather than by power politics. Every Secretary-General
has had to deal with the problem of setting priorities in an environment
of limited resources. Sometimes strong personal policy preferences of the
Secretary-General can make a difference (for example, Annan’s determi-
nation to re-establish the DDA even over the opposition of the United
States). Yet there are enormous limitations on what the Secretary-
General or the Secretariat can accomplish in disarmament, given that
the most fundamental decisions are made by the United Nations’ sover-
eign member states.
Perhaps the Secretariat’s greatest contributions to the cause of disar-

mament are in helping to raise it as an international priority, to sustain
and strengthen its basic legitimacy, to explain it to the public, to provide
a forum for the public to make its own contributions, to serve as a kind of
global ‘‘town hall’’ for debating relevant initiatives, and – above all – to
create, build, sustain, and adjust international norms or standards of con-
duct concerning the possession, proliferation, or possible terrorist use of
all weapons of mass destruction, in particular nuclear weapons. The Sec-
retariat’s independent contribution to these abstract goals is of course
difficult to measure, though the sheer persistence of the United Nations’
fundamental goals of WMD disarmament and conventional arms regula-
tion owes a lot to the work of the Secretariat, year after year.
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The tools used by the Secretariat are quite familiar: public statements,
publications, assistance to delegations involved in the UN disarmament
machinery and multilateral treaty conferences, research and analysis,
and coordinating liaison relationships with other intergovernmental,
regional, and non-governmental organizations. The Secretariat is more
than just a document repository; it is also the institutional memory of
the United Nations in the field of disarmament. Its experts are careerists,
not political dilettantes; their loyalties are to the global institution rather
than to the interests of only specific states.

A disarmament function has continued in the Secretariat since 1946 de-
spite often strong resistance from the nuclear weapons states. It has sur-
vived varying priorities of the secretaries-general. Its work is influenced
by broader trends in international relations – including the end of the
Cold War, the age of decolonization, strains between the great powers,
wars in the Middle East, and other such conditions. Yet it has also made
its own contributions in promoting deeper public understanding of dis-
armament issues, advancing its norms in multilateral settings, and
strengthening standards that constrain the behavior of states.

All the secretaries-general recognized the importance of disarmament,
yet each has had his own approach. Lie, Hammarskjöld, and Thant drew
attention to the role of science and technology in advancing disarma-
ment. Thant and Pérez de Cuéllar stressed the social and economic costs
of the arms race and rallied support for disarmament among develop-
ing countries. Waldheim and Thant both presided over a wave of new
disarmament-related publications by the Secretariat. Pérez de Cuéllar
often called for the United Nations to play a greater role in verification.
Boutros-Ghali tried to integrate disarmament into the broader process of
peace-building. Annan raised the priority of disarmament and added a
new emphasis on non-proliferation and counter-terrorist themes. And
Ban has indicated his intention to give the issue even a higher priority.

The work of the Secretariat in disarmament has also been affected by
influential, opinion-leading states and blocs of states. Sweden’s efforts to
create a Centre for Disarmament Affairs in 1976 and Norway’s 1982 res-
olution to elevate the Centre to a department are good examples, as was
the role of the NAM and the G-77 states in the establishment of an inde-
pendent Office for Disarmament Affairs in 2007, with help from NGOs.
This history does not provide much evidence at all for any dominance
by the great powers of the Secretariat’s work in disarmament.

It is fair to conclude that secretaries-general have found it easier to
reorganize the United Nations’ work in disarmament than actually to
achieve this goal, which is not surprising, given the extent to which pro-
gress in disarmament still depends on decisions by the member states.
Moreover, the reorganizations that have occurred in disarmament have
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neither saved the United Nations much money nor significantly ‘‘stream-
lined’’ the Secretariat. The issue is one of scale. In 2007, for example, the
United Nations spent more on procurements relating to ‘‘cleaning and
waste disposal services’’ (US$10.1 million) than it budgeted for disarma-
ment (less than US$9.9 million). For decades, the Secretariat employed
only about a couple of dozen officials to work on disarmament issues,
and its current staff – consisting of about 50 employees – still constitutes
a minuscule part of the Secretariat staff of 8,900.
Although the work of the Secretariat in disarmament is not a signifi-

cant drain on UN resources, its work remains very important in the eyes
of member states – both large and small – whose political and financial
support will be crucial for the future of this work. This support, combined
with the leadership and priorities of the Secretary-General, will deter-
mine what the future will hold for disarmament in the Secretariat.
Looking ahead over the next few decades, this analysis points to at

least three possible futures for the Secretariat in the field of disarma-
ment: revolution; evolution; and devolution.
� Revolution would entail a comprehensive reform of the structures and
functions of the UN disarmament machinery. If member states so
desire, the Secretariat could gradually acquire new mandates, as well
as consolidate and integrate many of the diverse multilateral activities
under way in disarmament. This could lead to the creation of new
global institutions, including a disarmament organization, a verification
agency, and a disarmament academy, along with global organizations
to deal with peaceful uses of outer space, to promote renewable energy
and energy conservation, or to conduct various sensitive nuclear fuel
cycle activities. Significant increases in budgets, staff, and the scope of
mandates would provide some indicators of the emergence of a revolu-
tionary course.

� Evolution suggests a future based on incrementalism. An evolutionary
approach stresses the importance of doing existing tasks better – more
effectively and efficiently – rather than overhauling existing institutions
or mandates. Budgets would remain largely flat. Priorities would essen-
tially remain unchanged, or evolve slowly in response to international
events and shifting coalitions of political support. Whereas a tendency
to incremental evolution is easy to predict, its consequences are not,
especially if the evolution is away from disarmament toward more
regulatory approaches to dealing with nuclear weapons. Evolutionary
change has its highest potential when nuclear disarmament and non-
proliferation progress together, rather than at each other’s expense.

� Devolution encompasses a future in which global norms and institu-
tions lose their relevance in the day-to-day activities of states. In this
vision, global institutional structures and functions would increasingly
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operate on regional, sub-regional, or local levels. The creation and
enforcement of the global norms of nuclear disarmament and non-
proliferation would increasingly emerge as activities undertaken by co-
alitions of states rather than by institutions of universal membership.
Devolution could occur as a result of public and governmental frustra-
tions with the slow rate of progress in existing multilateral institutions,
or from growing perceptions of the limitations of global norms and in-
stitutions in alleviating immediate threats to security. States may also
come to conclude that they have a greater voice or influence over deci-
sions made in more restrictive arenas.
In all probability, the global nuclear regime and its associated machin-

ery will continue to ‘‘muddle through’’ until an unusual configuration of
forces – which might include dynamic leadership among key member
states or elsewhere within the United Nations, a catalytic event, a historic
breakthrough in US/Russian strategic relations, or some other such un-
predictable circumstance – creates conditions that will lead to more fun-
damental changes. As long as weapons stockpiles keep declining and
proliferation risks remain stable or decline, this may be the most practical
route to a safer world for all.

Whichever route the world chooses to take (except in the most
extreme case of devolution), there will be important roles for the
Secretary-General and the Secretariat to play. In their own way, they
have proven to be indispensable.
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Part II

Actual and potential tools
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United Nations sanctions
and nuclear weapons

George A. Lopez and David Cortright

Since the new sanctions era of the 1990s began, the Security Council has
imposed economic sanctions for a number of purposes, including bringing
an end to war, restoring democratic governance, halting human rights
abuse, controlling the spread of terrorism, and ending the development
of nuclear weapons programs.1 Council sanctions intended to eliminate
nuclear weapons development programs and existing weapons stocks
have proven reasonably successful, especially when used in collaboration
with other techniques and if managed with considerable diplomatic skill.
The most significant mechanism predicating such success blends the car-
rot of economic incentives with the sanctions stick. But recent history
demonstrates that coercive sticks and inducement carrots can help disarm
a nuclear state only if the confrontation between the United Nations
and the target unfolds as a diplomatic engagement for shared problem-
solving among sovereign states, rather than as a showdown with a pariah
state, where harsh punishment and isolation tactics are the norm. Finally,
emerging nuclear states rarely disarm without considerable security guar-
antees from major powers and contentious rivals.

Recent cases reveal that this combination of factors emerges not as a
carefully crafted UN diplomatic offensive but as a framework derived
from trial and error and using existing institutions, such as the Interna-
tional Atomic Energy Agency (IAEA), smartly. Moreover, the only real
element of the equation that the Security Council controls – and then not
exclusively – is the imposition of sanctions. Of course, ending sanctions
can always be considered an inducement, even if in a limited sense.
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Thus, UN-prompted denuclearization is very much a combination of
Council sanctions that begin and undergird a process that may depend
heavily on powerful member states of the permanent five (P-5) to forge
and sustain a final deal. As the cases of Libya, Iran, and North Korea
illustrate, a significant backdrop to such sanctions episodes and their ac-
companying diplomacy has been (and will continue to be) the claims by
target states that the United Nations tolerates a double standard for nu-
clear weapons states, not criticizing those nations that hold such weap-
ons, but imposing sanctions on those that attempt development.2
Confidence in a UN process involving sanctions, inducements and

critical diplomacy emerges from an analysis of lessons from sanctions
cases since 1990. For sanctions to contribute in any meaningful way
to ending a nuclear program, they should not aim to punish and isolate
but instead be used to establish dialogue, keep the target within the
Non-Proliferation Treaty (NPT) guidelines, encourage IAEA or other
monitoring, and complement economic incentives. The positive nuclear
reduction decisions taken by Ukraine, Kazakhstan, South Africa (not re-
lated to Security Council action), and, most recently, North Korea (which
was Council generated) clearly followed this pattern. Libya’s disavowal
of both the bomb and support for terrorism was the result of years of
direct diplomacy and mutual conciliatory gestures tied to the lifting of
coercive sanctions. Conversely, long-time punitive trade and technology
sanctions mixed with inconsistent incentives – imposed primarily by the
United States without Council involvement – failed to persuade either
Pakistan, India, or, thus far, Iran to forgo the bomb.
In this chapter we attempt to capture the subtleties and nuances of

sanctions use in the limited number of times the Security Council has
taken action to control nuclear weapons. The analysis takes shape
around four case studies. The chapter begins by examining the Iraq
case, which rightly predominates and illustrates the risks of misusing and
then rejecting Council involvement. We then examine the nuclear turn-
about in Libya between 1992 and 2008, a period illustrating the effective-
ness of combining sanctions and American diplomatic engagement. Next,
the chapter investigates the Iran and North Korea cases. The manner in
which the North Korean case appears finalized and the Iranian case
stalled helps us to posit where sanctions imposition and accompanying
innovations may occur to lead to effective disarmament in the future.
Finally, we present a study of failed non-proliferation in South Asia, a
case that highlights the critical importance of coherence and consistency
of policy. The chapter concludes by taking stock of the lessons derived
from the individual case studies and points to current and future issues
of concern.
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The bitter irony of Iraq

United Nations sanctions imposed on Iraq in August 1990 after its inva-
sion of Kuwait were the longest, most comprehensive, and most contro-
versial in the history of the organization. The massive trade, aid, arms,
and financial embargo was the thorn in the side of Iraq, pressuring it to
accept (however grudgingly) weapons inspections and monitoring, which,
in turn, led to Iraq’s disarmament.3 Maintaining these tough sanctions
helped to extract important concessions from Iraq in permitting inspector
access to key weapons sites. By drastically reducing the revenues avail-
able to Saddam Hussein to purchase materials on the black and gray
arms and technology markets and blocking vital imports needed for
producing weapons of mass destruction, trade sanctions also ensured a
stranglehold on and military containment of Iraq.4

The tragic irony of this case was that despite the embargo being
the most effectively imposed, monitored, and enforced UN embargo in
history – sanctions that took a devastating social and economic toll on
the nation – it had only partial success politically. Skepticism about sanc-
tions began when they did not achieve the original objective of forcing
Iraqi withdrawal from Kuwait. Nor were sanctions successful in persuad-
ing Iraq to comply with the full range of demands in the Gulf war cease-
fire agreement of Security Council resolution 687 (3 April 1991). The
sanctions were a source of constant political friction between Baghdad
and Washington. Iraq repeatedly demanded an end to the embargo and
exploited the humanitarian crisis to win international sympathy for revi-
sing and then lifting sanctions.5

Quickly, the United States moved from using sanctions as bargaining
leverage over Iraq to using them as a punitive instrument. Washington
refused to consider even a partial lifting of sanctions in exchange for par-
tial Iraqi compliance. As early as May 1991, President George H. W.
Bush stated, ‘‘my view is we don’t want to lift these sanctions as long as
Saddam Hussein is in power.’’6 This policy continued under Bush’s suc-
cessor, Bill Clinton, who remarked in November 1997 that ‘‘sanctions
will be there until the end of time, or as long as he [Hussein] lasts.’’7
This position was contrary to resolution 687, which stated explicitly that
sanctions were to be lifted when Iraq complied with UN disarmament
obligations. The United States rejected this view and used its position
on the Security Council to block any easing of punitive pressures.

This moving of the ‘‘political goalposts’’ from achieving disarmament
to regime change generated considerable controversy throughout the
1990s, undermining the ongoing sanctions, tainting assessments of their
success, and ultimately preventing the disarmament crisis between Iraq
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and the West from being resolved via UN diplomacy and action. The fail-
ings of sanctions were owing not to the limitations of the instrument itself
but to the flaws in the overall US/UN policy toward Iraq. Continuing
political animosities between Iraq and the West (including ongoing US
and UK bombing raids) prevented the redevelopment of a bargaining
dynamic in the late 1990s and unnecessarily prolonged both the political
crisis and the agony of the Iraqi people.8
The US decision to launch the March 2003 invasion of Iraq – a war of

choice not endorsed by the Security Council, after the latter had been the
venue for disarmament sanctions for over a decade – has had serious and
substantial implications for global security that are likely to continue into
the future. In particular, if nations perceive that Council sanctions be-
come a ‘‘trap door for war,’’ they will not accept anything like the combi-
nation of inspection by the IAEA and the United Nations Special
Commission on Iraq (UNSCOM, later replaced by the United Nations
Monitoring, Verification and Inspection Commission, or UNMOVIC)
that was so essential to Iraqi disarmament. The logic of national security
dictates that other regimes will be unlikely to accept disarmament with-
out very costly and intricate security assurances that they will not be
attacked.9

UN inspections: Eliminating Iraq’s nuclear arsenal

The intrusive weapons monitoring efforts of UNSCOM (1991–98) and
UNMOVIC (November 2002–March 2003) combined to decapitate both
Iraq’s banned weapons programs and its infrastructure for maintaining
clandestine programs. The inspection system proved to be far more suc-
cessful than was generally recognized before the war.10 As Hans Blix
wrote in his book Disarming Iraq, ‘‘the UN and the world had succeeded
in disarming Iraq without knowing it.’’11 In nearly eight years of opera-
tion UNSCOM identified and dismantled nearly all of Iraq’s vast store
of prohibited weapons. In its brief four-month effort UNMOVIC thor-
oughly monitored and confirmed the depleted state of Iraq’s capabilities.
Most of the headlines of the early 1990s focused on Baghdad’s at-

tempts to stall, evade, and obstruct the work of UN weapons monitors.
Yet the record shows that UNSCOM and UNMOVIC mounted a highly
successful disarmament effort. Even the US Vice President Dick Cheney
called the UN disarmament program ‘‘the most intrusive system of arms
control in history,’’ although he dismissed its utility.12 During the 1990s
UNSCOM and the IAEA conducted hundreds of inspection missions,
surveying more than 1,000 potential and actual weapons sites and docu-
mentation centers. In the process, they systematically uncovered and
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eliminated Iraq’s nuclear weapons program and destroyed most of its
chemical, biological, and ballistic missile systems. The UK government
reported in its September 2002 dossier on Iraqi weapons that ‘‘UNSCOM
and the IAEA Action Team have valuable records of achievement in dis-
covering and exposing Iraq’s biological weapons programme and de-
stroying very large quantities of chemical weapons stocks and missiles as
well as the infrastructure for Iraq’s nuclear weapons programme.’’13

The greatest success of the UN disarmament mission occurred in the
nuclear realm. Because of the grave danger posed by these weapons,
UN officials gave priority attention to eliminating Iraq’s nuclear capabil-
ities. IAEA inspectors found an extensive and alarming nuclear program
when they entered the country in 1991, and they systematically elimi-
nated all weapons-related activity. Inspectors destroyed all known facili-
ties relating to the nuclear weapons program and verifiably accounted for
the entire inventory of nuclear fuel.14 In 1998 the IAEA and UNSCOM
concluded that ‘‘there are no indications that any weapon-useable nu-
clear material remains in Iraq’’ and no ‘‘evidence in Iraq of prohibited
materials, equipment or activities.’’15

The IAEA resumed inspections in late November 2002 and in the four
months before war began conducted 237 inspections at 148 sites. IAEA
director general Mohamed ElBaradei reported to the Security Council
in March 2003 that inspectors found ‘‘no indication of resumed nuclear
activities . . . nor any indication of nuclear-related prohibited activities
at any inspected sites.’’ The IAEA report observed that ‘‘during the
past four years, at the majority of Iraqi sites, industrial capacity has
deteriorated substantially.’’ The inspectors examined documents related
to alleged Iraqi attempts to import uranium from Niger and found them
to be ‘‘not authentic.’’ The UN officials saw ‘‘no indication that Iraq
has attempted to import uranium since 1990.’’ Responding to claims
about the import of specialized aluminum tubes, the inspectors re-
ported ‘‘no indication that Iraq has attempted to import aluminium tubes
for use in centrifuge enrichment.’’16 All indications were that Iraq had
no nuclear weapons and had no program or capacity for redeveloping
them.

UN weapons inspectors also destroyed and accounted for Iraq’s once
substantial ballistic missile capability. UNSCOM reported ‘‘significant re-
sults’’ from its efforts to identify and dismantle missile capabilities.17 All
but two of the 819 proscribed Scud missiles known to have existed in Iraq
prior to 1990 were accounted for by 1997. Although UN inspectors dis-
covered evidence that Iraq failed to declare some dual-use equipment
and that it attempted to import Russian ballistic missile guidance sys-
tems, they found no indication of the actual development or flight testing
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of prohibited missiles. Anthony Cordesman of the Center for Strategic
and International Studies told the US Senate Foreign Relations Com-
mittee in July 2002 that ‘‘Iraq has not fired any Scud variants in nearly
twelve years.’’18
When UN inspectors returned to Iraq in late 2002 they discovered ‘‘a

surge of activity in the missile technology field,’’ although no evidence of
actual long-range missiles.19 Iraq claimed that this activity involved a
shorter-range (150 kilometers or less) missile permitted under UN reso-
lutions. UNMOVIC officials determined that the missile in question, the
Al Samoud II, exceeded the permissible range by 30 kilometers and had
to be destroyed. Baghdad yielded, and destruction of missiles was under
way when the invasion began in March 2003. UNMOVIC inspectors also
discovered large chambers that could be used to produce missile rocket
motors. These too were destroyed in March 2003. UNMOVIC chairman
Blix reported to the Security Council that ‘‘the destruction undertaken
constitutes a substantial measure of disarmament.’’20
Despite these advances on the technical side of weapons dismantle-

ment, the political assessments of these accomplishments were muted. In
Washington during the 1990s each new weapons report was taken as con-
firmation of the regime’s perfidy, rather than as a measure of UN success
in disarmament. There was a lingering belief among Americans – fueled
by Saddam Hussein’s recalcitrance – that lying behind each new discov-
ery lay more hidden contraband. In the atmosphere after the attacks
of 11 September 2001, the prior successes of UN disarmament were
ignored and Saddam’s defiance was seen as confirmation that deadly
stockpiles remained.
Sanctions played a significant role in the success of weapons inspec-

tions. According to former UNSCOM director Rolf Ekéus, sanctions
were ‘‘very important’’ in pressuring Iraqi officials to accept UN weapons
inspections.21 Although it is impossible to separate the role of economic
sanctions from that of military pressure and other factors influencing the
Iraqi government, it is safe to say that the continuing weight of sanctions
had at least some impact in pressuring Baghdad to accept some of the
weapons inspections provisions of resolution 687.
The expulsion of UNSCOM and the end of weapons inspections fol-

lowing the December 1998 bombing created a new dilemma for the Secu-
rity Council that further delayed a resolution of the crisis. US officials
initially expressed concern that Iraq would take advantage of the hiatus
in monitoring to rebuild its weapons of mass destruction, but intelligence
reports found no evidence of a major rearmament program. According to
a US official quoted in the Washington Post, ‘‘We have seen no evidence
of reconstruction of weapons of mass destruction.’’22
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The critical role of inspections and monitoring

Monitoring borders, domestic goods, and the humanitarian impact of
sanctions is the key to their success. The UN inspection program in-
cluded the establishment of an Ongoing Monitoring and Verification
(OMV) system, mandated by Security Council resolution 715 (11 Octo-
ber 1991). One of Iraq’s most important concessions forced by the sanc-
tions was its acceptance of the OMV system outlined in resolution 715.
Iraq initially resisted the resolution but eventually yielded in November
1993. The installation of monitoring equipment began in early 1994 and
was completed a few months later. The OMV system was designed to de-
tect any future attempts to redevelop weapons of mass destruction. It in-
cluded the installation of an elaborate array of radiological and chemical
sensors, cameras, ground penetrating radar, and other detection systems
at numerous locations throughout Iraq. The system also included proce-
dures for monitoring Iraqi waterways and conducting aerial surveillance
to detect traces of prohibited nuclear or chemical weapons activity. These
capabilities were supplemented by the right of UN inspectors to conduct
no-notice visits to any designated facility. The OMV system was re-
authorized by the Security Council in resolution 1284 (17 December
1999) as an open-ended monitoring program.

UN officials emphasized the deterrent value of this monitoring system.
According to the IAEA, ‘‘the presence in Iraq of inspectors with broad
investigative and monitoring authority serves as a deterrent to, and insur-
ance against, the resumption by Iraq of proscribed nuclear activities.’’23
ElBaradei emphasized that ‘‘verification activities serve . . . as an impor-
tant deterrent to the resumption of such activities by Iraq.’’24 The
presence in Iraq of more than 100 highly trained weapons inspectors,
equipped with the world’s most advanced monitoring technology, pro-
vided unprecedented capability to detect any significant weapons activity.
In the aftermath of war, Blix concluded: ‘‘it is becoming clear that inspec-
tion and monitoring by the IAEA, UNMOVIC and its predecessor UN-
SCOM, backed by military, political and economic pressure, had indeed
worked for years, achieving Iraqi disarmament and deterring Saddam
from rearming.’’25 The UN inspection and monitoring system provided
substantial security guarantees against any Iraqi attempt to develop or
use prohibited weapons of mass destruction.

Sanctions-based diplomacy and weapons inspections

During discussions of Security Council resolution 715 in 1992, Iraqi lead-
ers told UN officials that they wanted concrete assurances that sanctions
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would be lifted before agreeing to accept the OMV system.26 Russian
and French diplomats were sympathetic to this demand, noting that para-
graph 22 of resolution 687 specified that sanctions were to be lifted when
the disarmament mission was completed. They believed that the Iraqi de-
sire to escape sanctions could be used as an inducement for compliance.
Iraqi diplomats expected and hoped that their decision to accept moni-
toring would bring a reciprocal response from the Security Council. UN-
SCOM chair Rolf Ekéus encouraged this belief and told Iraqi officials
that sanctions pressures could be eased once the OMV system was up
and running.27
When Iraq accepted resolution 715, Russia and France proposed a

presidential statement from the Security Council taking note of Iraqi
compliance. This was intended as a diplomatic signal that further Iraqi
compliance could lead to the lifting of sanctions.28 The United States
and the United Kingdom blocked the statement, however, and refused
to consider any easing of coercive pressure. Rolf Ekéus adjusted his mes-
sage accordingly, telling the Iraqis that the lifting of sanctions would
be an all or nothing proposition, and that the end of the embargo
would depend on full compliance with every element of the disarmament
mandate.29
Once the ongoing monitoring system was in place, sanctions continued

to play a role in exerting pressure on the regime to cooperate with the
disarmament process. During the long history of the inspections, there
were numerous disputes between UN officials and the Iraqi government
– ranging from David Kay’s famous 1991 standoff with Iraqi officials in a
Baghdad parking lot, to the final confrontations in 1998 that prompted
the withdrawal of UNSCOM. Baghdad played a constant cat-and-mouse
game of denying access, then yielding to UN pressure, then resuming its
obstruction. On several occasions during this dreary diplomatic dance,
UNSCOM chairman Ekéus had to step in personally to cajole Iraqi lead-
ers into granting access. Without question, the primary tool Ekéus used
to gain Iraqi compliance was the pressure of sanctions and the hope that
the embargo might be lifted. In 1995, for instance, Ekéus and his deputy
Charles Duelfer used the threat of continuing sanctions to pressure Iraqi
officials into disclosing previous efforts to produce VX nerve agents.
Without further revelations, they warned, the ‘‘chances of Iraq achieving
its objective of getting the sanctions lifted would be much reduced.’’30 In
1997, as Iraqi harassment of inspectors increased, UNSCOM again used
the threat of continuing sanctions, and the prospect that they would be
lifted, to overcome resistance. Ekéus told Iraqi officials that compliance
would result in the lifting of sanctions in the near future.31 When Iraqi
obstruction continued, the Security Council adopted resolution 1115 in
June 1997, temporarily suspending regular sanctions reviews (thereby
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preventing any action to lift sanctions) and threatening additional unspe-
cified measures unless the harassment of inspectors ceased.

Ekéus described the role of sanctions in a 2000 interview:

Sanctions were the way to convince Iraq to cooperate with inspectors. . . . In this
case it was a combined carrot-and-stick approach. Keeping the sanctions was
the stick, and the carrot was that if Iraq cooperated with the elimination of its
weapons of mass destruction, the Security Council would lift the sanctions.
Sanctions were the backing for the inspections, and they were what sustained
my operation almost for the whole time.32

According to former UNSCOM adviser Tim Trevan, Iraqi foreign minis-
ter Tariq Aziz told UN inspectors that ‘‘the only reason Iraq was cooper-
ating with UNSCOM was that it wanted to be reintegrated into the
international community. Chief among the benefits was the lifting of the
economic sanctions.’’33 Then Brookings Institution analyst Meghan
O’Sullivan observed that ‘‘sanctions were a key element in coercing Iraq
to initially accept weapons inspectors and in extracting Iraqi cooperation
with UNSCOM throughout much of the 1990s.’’34

Blocking WMD imports

The sanctions system was dramatically successful in preventing the im-
port of specific items that could be used for the development of nu-
clear, chemical, and biological weapons and long-range ballistic missiles.
Intelligence, military, and police officials in many countries mounted a
massive effort to interdict prohibited weapons shipments to Iraq. The
United States led and made the largest commitment to this vast effort,
but other countries also participated. In the State Department and other
federal agencies, dozens of non-proliferation specialists vetted every oil-
for-food contract to screen possible weapons imports. The US Navy
established the Maritime Interception Force, a multinational operation
that over a 10-year period searched more than 12,000 vessels in the
northern Persian Gulf.35 This unprecedented international dragnet was
highly effective in denying Saddam Hussein the means to redevelop
weapons of mass destruction.

This is not to suggest that sanctions blocked all prohibited imports.
Some military supplies slipped through, as Saddam’s smuggling opera-
tions offered lucrative rewards for arms traffickers. But the sanctions
were generally successful in preventing the most high-grade and illegal
weapons imports. This was accomplished through a series of high-profile
interdictions over the years, which far too few analysts considered valida-
tion that the system of constraining Iraq was working. Ironically, the
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interdiction of prohibited items, rather than bolstering the case for sanc-
tions success, was often interpreted, especially in Washington, as a sign of
sanctions failure. The successful thwarting of attempts to import prohib-
ited weapons – as evidenced by their capture – was read as the failure of
the constraining means to prevent such imports. Inflated intelligence as-
sumptions equated Iraq’s supposed intentions with real capabilities, even
in the face of evidence showing how deteriorated the latter actually were.
In reality, a successful policy of military containment had been

achieved through UN sanctions and weapons dismantlement and moni-
toring. The combination of sanctions and inspections led to the elimina-
tion of Iraq’s weapons of mass destruction. UN sanctions denied the
regime the financial means to rebuild its war machine and contributed to
the political and diplomatic isolation of Saddam Hussein.

Nuclear turnabout in Libya

The 16-year period (1992–2008) of UN and US sanctions against Libya
illustrates that coercive sanctions can sometimes exert bargaining lever-
age that may help to influence regime behavior beyond even their issue
area of original intent. This case also joins the issue of dismantling
nuclear weapons with that of halting support for terrorism, a potential
union that comprises a major, contemporary concern within the UN
system.
In the years preceding the 1992 imposition of sanctions against it,

Libya was convincingly implicated in the bombings of Pan Am flight
103 in 1988 and Union des Transports Aériens flight 772 in 1989. After
sanctions were imposed for terrorist support and activity, Libya ceased
its attacks against international aviation, prompting the US State Depart-
ment’s 1996 report on global terrorism to note: ‘‘Terrorism by Libya has
been sharply reduced by UN sanctions.’’36 Although the targeted UN
sanctions did not cause major economic disruption in Libya, they pro-
vided sufficient damage to prompt a reconsideration of policy and a dip-
lomatic settlement of the Pan Am bombing case. In 1998 Libya agreed to
turn over suspects wanted in connection with the airline bombing to an
international tribunal in The Hague. The Security Council responded by
suspending and later lifting sanctions. The United States maintained its
sanctions, however, demanding that Tripoli take further steps to compen-
sate the victims of terrorist attacks and to cooperate in counter-terrorism
and non-proliferation efforts.
Via a series of complex negotiations spanning nearly a decade, Libya

subsequently agreed to pay full compensation to the families of victims
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of both flights. It also maintained diplomatic dialogue with US officials in
the hopes of convincing Washington to lift sanctions and normalize com-
mercial and diplomatic relations. For their part, from 1998 until 2004, US
officials made clear that the lifting of sanctions would depend on the dis-
mantlement of Libya’s weapons programs.

In June 2004, Libyan leader Muammar Qaddafi surprised many ob-
servers by announcing his government’s decision to disclose and dis-
mantle its nuclear, chemical, and biological weapons programs and to
allow international inspectors to verify compliance. Various officials of
the George W. Bush administration immediately credited the war in Iraq
with forcing Libya’s hand. Vice President Cheney said Qaddafi ‘‘watched
what we did in Afghanistan and Iraq, and he decided maybe he might
want to reconsider what he was all about. Five days after we arrested
Saddam Hussein, Colonel Qaddafi went public and said, I give it up,
come and get it, it’s all yours.’’37 In reality, Libya’s turnaround had noth-
ing to do with the war in Iraq.

To the extent that there was a direct, proximate catalyst for Qaddafi’s
decision, it was not the capture of Hussein but rather a sanctions success:
the interdiction by a US/UK team of a German ship heading for Libya
carrying nuclear weapons-making equipment purchased from the nuclear
supply network of Pakistani nuclear chief Abdul Qadeer Khan. This dis-
covery provided the proof of bad intentions and the search for capabil-
ities inconsistent with Libya’s quest to be an accepted norm-abiding
actor in the international community of states as it was attempting to ne-
gotiate the resolution of its culpability in the terrorism issue.

But the longer-term explanation lies in the process of sanctions-based
diplomacy and dialogue with the United States and other Western na-
tions that began years before, resulting from UN sanctions imposed
against the regime because of its support for international terrorism.
This conclusion is supported by various sources, most notably the for-
mer US Assistant Secretary of State Thomas E. McNamara, who was
responsible for US policy toward Libya under the first Bush administra-
tion.38 Similarly, Seif Al-Islam Qaddafi, influential son and heir apparent
to Qaddafi, told Le Monde that the US–Libyan dialogue began years
before and had nothing to do with the attack on Iraq. In the classic
case of the promise of lifting sanctions becoming an incentive, the desire
to be reintegrated with the world economy was a powerful inducement
for Libya’s change of policy. Over time, under the weight of sanctions,
Libya acquiesced to international norms and ended its support for terror-
ism and the development of weapons of mass destruction. For its part,
the United States made good on its pledge to normalize relations with
Libya.
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Sanctions and denuclearizing Iran

If the Libyan case can be considered a success for the reasons noted
above, then the attempt by Western states through the Security Council
and their own sanctions and incentive policies to halt the suspected
march of Iran to the creation of nuclear weapons has been a dismal fail-
ure. The Council imposed the first of three sets of sanctions on Iran in
2003 when Iran admitted to a breach of its promises and obligations un-
der the NPT by not disclosing to the IAEA nearly 18 years of planning
and nuclear bomb development. Shortly thereafter Iran declared its right
to enrich uranium under the NPT and its intention to do so post-haste to
meet its growing energy needs. Thus began a major disagreement be-
tween the Iranian authorities and Council powers regarding Iranian in-
tentions and actions. This disagreement played out within the Council,
where new counter-proliferation sanctions were imposed again in May
2006 and March 2008. A coalition of states (primarily European) offered
a major economic incentive package to Tehran to halt its enrichment
program in November 2004, in early 2007 and again in spring of 2008.
Meanwhile, the United States and Iran remained locked in a posture of
deep hostility towards one another.
The ineffectiveness of US and UN efforts to restrain the Iranian nu-

clear program stems from several factors. First, the UN sanctions must
be viewed in light of the longer history of the US-imposed unilateral
comprehensive sanctions on Iran in the wake of the 1979 hostage crisis.
This has been the cornerstone of a consistently hostile policy in Washing-
ton toward Tehran ever since. Iran has been at the top of the State De-
partment list of states sponsoring terrorism for decades, and its steadily
expanding nuclear program has become a source of major concern. In
1996, the US Congress passed the Iran and Libya Sanctions Act, placing
additional restrictions on US interactions with Iran and imposing second-
ary sanctions on other companies, primarily European, that invest in
Iran. With the possible exception of the US-imposed banking sanctions
of October 2007, these efforts have not significantly weakened the Ira-
nian economy. More essentially, they have not contained the regime and
have failed to change its policies regarding support for terrorist groups
and continued nuclear development. Sanctions have been counterpro-
ductive, strengthening nationalist and conservative forces within Iran.
The history of flawed sanctions against Iran illustrates the complexity

of using economic policy across diverse issue areas, and the folly of rely-
ing on sanctions that have little support from other significant actors. It
also points to the need for dialogue and incentives-based diplomacy
as means of influencing Iranian behavior. The imposition of a multiple
array of sanctions for a wide range of issues has limited the prospect of
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obtaining concessions from Iran on specific proliferation-related con-
cerns. Unilateral US sanctions have not prevented Iran from developing
commercial and diplomatic ties with the rest of the world and thus have
had little effect economically or politically.

The lack of direct dialogue and joint formulation of security guarantees
in dealing with Iran has significantly limited US influence. Officials in
Tehran have demanded a lifting of US sanctions and face-to-face negoti-
ation as an equal security partner as conditions for improving relations
and addressing Washington’s non-proliferation and counter-terrorism
concerns. US unwillingness either to accept the Iranian position or to
ease coercive pressure left the inducements to a coalition of European
countries. France, the United Kingdom, and Germany engaged in a
series of high-level negotiations that persuaded the Iranian government
to accept some temporary, partial limits on its nuclear program in 2004.
But these were not sustained and Tehran has since proceeded with its
nuclear enrichment activities.

The danger remains that Iran may be in the process of acquiring full-
scale nuclear weapons capability. Given the worsening insecurities in the
region and Iran’s hostile political relations with the United States and
Israel, Iran is likely to continue to feel the need for greater deterrent
capabilities – perhaps including a nuclear option. Until these underlying
political insecurities and tensions are addressed, progress toward de-
nuclearization will be uncertain. Washington seemed open to playing a
more direct, influential role in sitting as an equal with Iran in the summer
of 2008 when the Bush administration sent Under Secretary of State
Nicholas Burns to direct talks with Iran and the Europeans. These steps
could open a dialogue with Tehran aimed at building a new political rela-
tionship and laying the foundations for greater cooperation on non-
proliferation and counter-terrorism.

Achieving denuclearization in North Korea

The North Korean case also illustrates the futility of unrelenting
sanctions that are accompanied only by political hostility and security
tensions, in contrast to the value of diplomatic engagement and
incentives-based bargaining. In the 1994 agreed framework negotiated
between the United States and North Korea, the latter halted its nuclear
production and reprocessing activities and permitted on-site monitoring
to confirm compliance. In exchange, the United States, South Korea,
and Japan agreed to provide Pyongyang with fuel oil, new nuclear power
reactors that were less proliferation prone, and the beginnings of dip-
lomatic recognition. The agreed framework was successful initially, as
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international monitors verified the freeze on Pyongyang’s plutonium pro-
duction program. The agreed framework was constructed as a sequence
of conciliatory steps and consequent reciprocal actions that, it was hoped,
could create a pattern of sustained cooperation between the two sides.
North Korea was ‘‘punctilious in observing the letter of the agreement,’’
according to Leon Sigal,39 but the United States fell behind in its deliv-
eries of fuel oil. As the Clinton administration became bogged down in
various other crises – some of its own – the construction of new reactors
promised by Washington lagged, and a political backlash in the United
States undermined support for incentives.
New crises developed in 1998–1999, in response to North Korea’s

failed test of a long-range ballistic missile. In 1999, the Clinton adminis-
tration announced limited steps to open commercial trade relations and
attempted to negotiate a new non-proliferation agreement, but it left
office without completing a settlement, as an eleventh hour effort was
stifled by the incoming Bush administration. From the outset, the follow-
ing Bush administration showed no interest in bargaining directly with
Pyongyang and ended fuel deliveries under the agreed framework. In
the panicked political climate of 2002, when evidence surfaced of Pyong-
yang’s undisclosed uranium enrichment program, North Korea’s re-
sponse was to withdraw from the NPT, expel international inspectors,
and resume the reprocessing of spent fuel.
In seeking a new forum for engagement of North Korea on these is-

sues, the United States created the ‘‘Six-Party Talks’’ as a half-way point
in the direction of face-to-face dialogue between Washington and Pyon-
gyang. The mixed success and slowness of this process were pre-empted
by the North Korean test blast on 9 October 2006 of what appears to
have been an atomic bomb. This resulted in North Korea feeling the full
weight of Security Council sanctions soon after, as the Council adopted
resolution 1718 (14 October 2006), which embargoed a wide range of
technologies, materials, and missiles that would contribute to a nuclear
North Korea.
The Korean test and immediate sanctions were followed by a sober as-

sessment on all sides, partly stimulated by the work of IAEA director
general Mohamed ElBaradei, as to where future options and goals led.
To the surprise of most observers, the North Koreans not only re-entered
the Six-Party mechanism, but they did so with greater frankness and en-
ergy. But this did not end the melodrama that both Washington and
Pyongyang brought to the crisis. The United States played dual-track dip-
lomacy by first adopting its own financial sanctions package, which went
considerably beyond UN action, and then confronting Pyongyang dir-
ectly via the deft negotiating of Under Secretary of State Christopher
Hill. Both in the Six-Party framework and in bilateral dialogues, Hill
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wielded carrots and sticks to achieve what seemed impossible just 18
months earlier. The result was an agreement in 2007 – fully actualized in
June 2008 – whereby the United Nations and the West lifted the vast
majority of sanctions against North Korea in exchange for documenta-
tion by Pyongyang of the history of its nuclear program and the destruc-
tion of the cooling tower at the Yongbyon nuclear reactor, thus rendering
it dysfunctional.

The 2007 agreement was stalled and nearly scrapped by North Koreans
when they complained that the United States did not deliver as promised
on unfreezing Korean financial assets. When Washington finally rem-
edied this situation by late spring of 2008, the North Koreans were will-
ing to permit IAEA inspectors back into their country. But they soon
developed a final salvo against the United Nations and the Americans in
claiming that they would not complete their side of the agreement until
the United States removed North Korea from the American list of state
sponsors of terrorism. By mid-October 2008, the Bush administration
yielded to this demand and the final steps for denuclearization of North
Korea under UN auspices were put in place.

India and Pakistan

The challenge of attempting to stifle nuclear materials and weapons
production in India and Pakistan highlights the inadequacy of US non-
proliferation policies that lie outside of the NPT and Security Council
action. This South Asia case also illustrates how, in a post-9/11 world,
the large powers, especially the United Kingdom and the United States,
have been willing to have counter-terrorism policy concerns take priority
over consistency of sanctions application for offenses against nuclear de-
velopment. In terms of the first challenge, it may seem simplistic but
nonetheless accurate to assert that, because both states remained outside
of the NPT, the Council had limited jurisdictional authority to challenge
nuclear developments. Thus the United Nations lacked the structural
connection with these nations’ behavior that was necessary to insert the
IAEA into an inspections and monitoring role, which had proven so cru-
cial to the success of disarmament in the Iraq case. By a combination of
default and design, whatever influence was to be exercised over the de-
velopment of (only somewhat clandestine) nuclear programs in South
Asia would come from the actions of large powers (i.e. the United States)
acting alone.

The pattern of US policy action in South Asia, however, offers the
classic case of how not to use sanctions and incentives to achieve non-
proliferation. Washington’s attempts to keep South Asia non-nuclear
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over the course of three decades were erratic, inconsistent, and ulti-
mately ineffective. Not only did India and Pakistan test and develop
nuclear weapons, but A. Q. Khan’s network emerged as a global prolifer-
ation entrepreneur invulnerable to any economic and legal constraint
or accountability. US policy attempted to combine denial strategies –
blocking exports to India and Pakistan of sensitive equipment and
materials – and various economic and security assistance programs. Tech-
nology sanctions made nuclear development more difficult and costly and
perhaps slowed it down, but they could not stop it.
From its beginning in the 1970s through the Bush administration’s con-

troversial nuclear reactor deal with India in 2007, US policy in South
Asia has featured conflicting agendas and sometimes unclear purposes.
Non-proliferation goals often clashed with other economic or strategic
interests in the subcontinent. In the end, the United States was unable
to influence political forces within India that pursued the nuclear option
as a symbol of national pride. Nor did Washington recognize how its
own inconsistencies in preaching nuclear abstinence to others, while
clinging to these weapons for itself, undermined the credibility of its
non-proliferation policies in a region where global disarmament goals
were taken seriously.
By law, the United States was required to impose sanctions when

India, then Pakistan, tested nuclear weapons in 1998. The sanctioning
effort was half hearted and short lived, however. It conflicted with other
US policies in the region, including growing commercial engagement
with India and continued strategic partnership with Pakistan. Soon after
sanctions were imposed in May and June 1998 – banning loans, military
assistance, investment, and technology transfers – US senators from
farming states gained an exemption for grain export credits and guaran-
tees. Congress soon granted President Clinton waiver authority, which
he promptly exercised to suspend sanctions that November. The many
interests in the United States and South Asia supporting continued
engagement made any substantial US sanctions effort toward the two
countries extremely difficult.40
Similar dilemmas undermined earlier non-proliferation efforts. When

Pakistan’s help was needed in the mujahideen war against Soviet forces
in Afghanistan, earlier non-proliferation restrictions were tossed aside.
The floodgates swung open and lavish US assistance poured in, passing
through the hands of senior Pakistani military and intelligence officials
who in some cases were supporters of Khan and the country’s nuclear
program. The huge US aid program was a kind of perverse incentive, re-
warding the centers of power in Pakistan that were least sympathetic to
Western non-proliferation interests and to the broader goal of promoting
democracy, human rights, and equitable development.41 The same pat-

126 GEORGE A. LOPEZ AND DAVID CORTRIGHT



tern emerged in the aftermath of 9/11. The United States relied heavily
on Pakistan’s military government as a principal ally in overthrowing
the Taliban regime in Afghanistan and continuing the fight against al-
Qaeda. This made Washington reluctant to challenge Islamabad’s
nuclear policies or press for more accountability and transparency in
shutting down the Khan network. Aspirations for encouraging nuclear
responsibility and a functioning democracy in Pakistan were once again
cast aside.

Several lessons can be gleaned from the failed history of non-
proliferation efforts in South Asia. Coherence and consistency of policy
are crucial. Sanctions and incentives can be effective, but they must be
strategically targeted. Pressure must be applied on decision-making elites
responsible for violating non-proliferation norms, while assistance must
be provided to pro-reform groups, strengthening and empowering con-
stituencies that are most likely to support nuclear restraint. When US
practice differs dramatically from what it preaches – that is, when it fails
to take steps to reduce its own reliance on nuclear weapons while it at-
tempts to dissuade others from acquiring such weapons – states aspiring
to power status will seldom listen and change their own behavior. Now
that India and Pakistan have become de facto nuclear states, the United
States and the United Nations have no choice but to live with the result.
Any hopes for denuclearization in the future will hinge on linking nuclear
restraint in the subcontinent to broader regional and global disarmament
efforts.

Conclusion: Current and future issues of concern

A comparison of the cases in which the United Nations has imposed
sanctions to achieve denuclearization demonstrates what is possible in
this complex nuclear world. Without question, targeted sanctions have
an important and continuing role to play in controlling the spread of
weapons of mass destruction. Strong sanctions begin the process and
form its cornerstone, with inducements critical at later stages for achiev-
ing complete non-proliferation objectives. If incentives are to be offered,
however, they must be applied consistently, linked to concrete reciprocal
acts of restraint, and targeted to constituencies that are most likely to
support denuclearization policies.

Sanctions succeed when the member states needed to enforce them
have mobilized a mix of diplomatic engagement and security guarantees
to complement the sticks and carrots. Moreover, the stronger the moni-
toring of prohibited material – often involving the inspections work of
the IAEA – the more likely it is sanctions will succeed. There is little
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question that, had the Security Council not had the work and reports of
the Agency on which to rely, then sanctions and related diplomacy would
not have achieved their objectives in Libya, Iraq, and North Korea. In
fact, one of the sub-themes regarding UN success that warrants more
detailed study is the role played by the IAEA and its executive director
in the past decade in breaking impasses and moving the disarmament
process forward when it has stalled.
The effective use of these tools has helped to reverse nuclear weapons

development in such diverse cases as Iraq, Libya, and North Korea. Sim-
ilar processes, though not under UN auspices, prompted denuclearization
in other nations, such as Ukraine. In South Asia, however, carrot-and-
stick diplomacy failed to stem the development and testing of nuclear
weapons. In the case of Iran, a sanctions-only policy proved ineffective
at the outset of the crisis. But poor diplomatic engagement over time,
combined with Iranian distrust and intransigency, meant that consider-
able incentives offered first by the European Union and then by these na-
tions along with the United States, did not produce the shutting down of
the Iranian enrichment program. This possibility was not out of reach by
the summer of 2008, but short of major changes in the Iranian position it
was unclear how it would be achieved.
Amidst these sanctions successes, current real world challenges and

tough policy situations remain unresolved. Despite the Iraq case, we
know little regarding how sanctions placed on nuclear weapons states
that violate their NPT disarmament obligations will alter their behavior.
Nor, as the Iranian case illustrates, has the UN system done well in rec-
ognizing and reacting to the dilemma built into the structure of the NPT,
namely that states have a right to develop nuclear reactors for use in ci-
vilian energy. The crux of the matter is not just inspections, but how the
system develops sanctions once weapons-grade material crosses the line
from civilian to military use.
Even as the most prevalent cases of proliferation control focus on na-

tions, the post-9/11 world poses a particular challenge to the United Na-
tions regarding the spread of nuclear weapons to and by non-state actors.
The February 2004 revelation of A. Q. Khan’s nuclear supply network
intensified concerns about possible terrorist acquisition of nuclear weap-
ons materials. In response, the Security Council approved resolution
1540 (28 April 2004), prohibiting countries from providing support for
non-state actors seeking to develop weapons of mass destruction.
At that time the Council also strengthened financial sanctions and

other targeted measures against designated members of al-Qaeda and
the Taliban. This solidified recognition at the Council level that the ac-
quisition of nuclear weapons by terrorists was an issue joined to the risks
posed by the spread of nuclear weapons to South Asia, so-called ‘‘loose
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nukes’’ in Russia, and the nuclear ambitions of Iran and North Korea.
These actions reflect that denuclearization is defined more by counter-
proliferation than by disarmament. And that tension – whether Security
Council sanctions will be focused on counter-proliferation, or non-prolif-
eration, or disarmament – will continue for the foreseeable future.

A very difficult set of larger questions regarding the longer-term ade-
quacy of sanctions also looms. The important ‘‘moral authority’’ of the
Security Council in the counter-proliferation and disarmament arenas is
central to and must precede the political efficacy of sanctions. Here again
the double standard of the weapons-dominant P-5 states continues to
undermine the potential strength of the system. The United Nations’ au-
thority and potential success to change the behavior of horizontal prolif-
erators will always be weakened by its unwillingness to impose sanctions
on the vertical proliferators in its own club.

That noted, sanctions will continue to be a tool of first choice in the nu-
clear issue, not the least of the reasons being that they also have proven
to be reasonably effective in containing recalcitrant regimes. They can
provide bargaining leverage for engaging regimes in non-proliferation
compliance. Since the early 1990s, carrot-and-stick diplomacy has of-
fered the best strategy for establishing the foundations of improved
political relations and building cooperation for non-proliferation under
UN auspices.
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6

The use of force

Ian Johnstone

The Iraq war and hints of pre-emptive strikes against North Korea
and Iran, combined with the growing fear of nuclear terrorism since
the attacks of 11 September 2001, mean that the possibility of mili-
tary action against nuclear proliferation is real. This chapter considers
that possibility primarily from a legal perspective, looking at both self-
defense on the basis of Article 51 of the UN Charter and action author-
ized by the Security Council under Chapter VII. My central argument is
that the system governing collective action by the Council can and should
be strengthened to deal with proliferation threats, up to and including the
use of force. In making that case, I look first at the existing law of self-
defense and attempts by the George W. Bush administration to expand
it to encompass preventive action. I consider whether the ‘‘accumulation
of events’’ theory is a helpful way of elaborating the concept of an ‘‘im-
minent’’ threat, the accepted threshold for anticipatory self-defense. I
conclude that this is a slippery slope and, although helpful in respect of
threats from terrorist organizations, is too open to abuse for dealing
with acts of nuclear proliferation by states. The theory does, however,
provide a starting point for developing criteria for Council-authorized
action.
The chapter is divided into main two sections. In the first section, I ex-

amine the doctrine of pre-emption and make the argument that ‘‘antici-
patory self-defense’’ is permissible in response to truly imminent threats,
but not preventatively against more remote threats. I then elaborate the
test of imminence with reference to the accumulation of events theory,
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applying it to both state and non-state actors. The section concludes by
considering a state of necessity as an alternative basis for unilateral
action. In the second section, on UN-authorized military action, I briefly
review the sources of the Council’s legal authority before making the
case that the political will to act against nuclear threats – even with force
– can probably be generated given the shared interests of the five perma-
nent members of the Security Council (the P-5). I conclude with three
proposals designed to ensure a more systematic, less selective approach
in the Council: reaffirmation of positive and negative security assurances;
adoption of a Chapter VII resolution on interdiction; and criteria to
guide Council deliberations on preventive action. The proposals are de-
signed to both stimulate Council action when appropriate and constrain
it when not, while enhancing the legitimacy of this flawed institution
without imagining that politics can be taken out of decisions about the
use of force.

Self-defense

The doctrine of pre-emption and anticipatory self-defense

The most significant contemporary controversy surrounding the law of
self-defense concerns the right of anticipatory self-defense: when, if
ever, can a state act against a threat of attack before it materializes? Pres-
ident Bush raised the specter of pre-emptive action in June 2002 when he
said in a speech that the Cold War doctrines of deterrence and contain-
ment do not work against new threats posed by ‘‘shadowy terrorist net-
works with no nation or citizens to defend’’ and ‘‘unbalanced dictators
[who can deliver] weapons of mass destruction on missiles or secretly
provide them to terrorist allies.’’1 The 2002 National Security Strategy
(NSS) was released three months later, claiming that Article 51 of the
UN Charter permits ‘‘anticipatory self-defense,’’ including pre-emptive
strikes against terrorists potentially armed with weapons of mass destruc-
tion (WMD). The most telling parts of the NSS read as follows:

For centuries. . . . [l]egal scholars and international jurists often conditioned the
legitimacy of preemption on the existence of an imminent threat – most often a
visible mobilization of armies, navies, and air forces preparing to attack. . . . We
must adapt the concept of imminent threat to the capabilities and objectives of
today’s adversaries. . . . The greater the threat, the greater is the risk of inaction
– and the more compelling the case for taking anticipatory action to defend
ourselves, even if uncertainty remains as to the time and place of the enemy’s
attack. To forestall or prevent such hostile acts by our adversaries, the United
States will, if necessary, act preemptively.2
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Similarly, the National Security Strategy to Combat Weapons of Mass De-
struction foresees the use of pre-emptive measures ‘‘to detect and destroy
an adversary’s WMD assets before these weapons are used.’’3
There is a long history to the doctrine of ‘‘anticipatory self-defense,’’

going back to the Caroline case of 1837. In claiming that a British attack
on a ship used to transport insurgents fighting British rule in Canada was
illegal, US Secretary of State Daniel Webster stated that self-defense is
permissible only when the threat of attack is ‘‘instant, overwhelming and
leaving no choice of means and no moment for deliberation.’’ Most inter-
national lawyers see the Caroline test as still good law; indeed, the argu-
ment for anticipatory self-defense is even stronger in the nuclear age,
when common sense dictates that a state should not be required to wait
passively for the bombs to start falling before it can defend itself.
Yet what the NSS seems to contemplate is not pre-emption of a truly

imminent attack, but rather prevention of some future, not well-specified,
threat from materializing. If accepted in its most expansive form, the doc-
trine stretches the term ‘‘armed attack’’ so far it collapses the distinction
between the threshold for Security Council-authorized military action in
Article 39 of the Charter (‘‘threat to the peace’’) and the threshold in Ar-
ticle 51 (‘‘armed attack’’). It would allow for unilateral military action
against virtually any threat, even if – as Vice President Dick Cheney put
it – the chance of attack was only 1 percent.4 British Attorney-General
Lord Goldsmith rejected the doctrine of pre-emption in the secret advice
he gave to Prime Minister Tony Blair in March 2003:

I am aware that the USA has been arguing for recognition of a broad doctrine
of a right to use force to pre-empt danger in the future. If this means more than
the right to respond proportionately to an imminent attack (and I understand
that the doctrine is intended to carry that connotation), this is not a doctrine
which, in my opinion, exists or is recognised in international law.5

The Secretary-General’s High-level Panel on Threats, Challenges and
Change (HLP) agreed that pre-emptive military action against imminent
threats is permissible in self-defense, but that preventive action against
‘‘non-imminent, non-proximate’’ threats is not.6 The line between the
two is hard to draw and the Iraq case does not shed much light because,
despite the timing of the release of the NSS in 2002, self-defense was not
the official justification for the war – enforcement of Security Council reso-
lutions was.7 Scholars have spilled a good deal of ink trying to draw the
line by elaborating the concept of ‘‘imminence.’’ John Yoo, for example,
argued that the Iraq war could be justified as self-defense, based on a test
of imminence that looks beyond the temporal dimension to the probabil-
ity of an attack and the magnitude of harm.8 Michael Reisman speaks of
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‘‘palpable and imminent threats’’ as opposed to ‘‘conjectural and contin-
gent threats of possible future attacks.’’9 Jordan Paust would restrict an-
ticipatory self-defense to ‘‘incipient’’ attacks, based not ‘‘on the ground
of expectations, anticipations and fear,’’ but rather when the other side
‘‘is already embarked on an inevitable course of action.’’10 Niaz Shah
stresses the degree of ‘‘certainty’’ that the attack will happen,11 while T.
D. Gill and Kristen Eichensehr equate imminence to ‘‘immediacy.’’12

Accumulation of events

As this long list suggests, ever-refined definitions of the term ‘‘immi-
nence’’ are not likely to make its application to particular cases any eas-
ier. However, a legal theory with some pedigree – the ‘‘accumulation of
events’’ theory – does seem to get at the problem with a rigid applica-
tion of the Caroline test to threats of nuclear terrorism, if not nuclear
proliferation more generally. The theory holds that, if a state has been
attacked in the past and can present compelling evidence of both the
source of the attacks and a genuine threat of future attacks from the
same source, then a self-defensive response would be legal. The Interna-
tional Court of Justice (ICJ) endorsed it implicitly in the Nicaragua
(1986) and Iran Platforms (2003) cases. Neither is about nuclear weapons
or terrorism, but there is language in both to suggest that a series of at-
tacks can be justification for a self-defensive response, even if a single
incident in the series is not.13 A more difficult legal situation arises
when there has been only one past attack, or no attack at all. Can an ac-
cumulation of events justify anticipatory self-defense? Here it is worth
separating the discussion of nuclear terrorism from nuclear threats posed
by so-called rogue states.

Evidence that the threat of nuclear terrorism is real includes the deter-
mined efforts of Osama bin Laden to acquire nuclear weapons, which he
called a ‘‘religious duty.’’14 Just weeks before 9/11, two Pakistani nuclear
scientists reportedly handed him a rough sketch of a nuclear bomb
design; documents recovered in Afghanistan reveal a significant research
effort; and in 2002 and 2003 the CIA received reports that al-Qaeda
was negotiating to purchase three Russian nuclear weapons.15 Similarly,
Aum Shinrikyo (the group responsible for the sarin attack in Tokyo in
1995) and Chechen rebel groups have tried to get their hands on nuclear
weapons and/or material.16 None of these efforts bore fruit, but the evi-
dence of intent is alarming.

The language of the Charter does not preclude self-defense against
non-state actors and the widespread support for US military action
against al-Qaeda in Afghanistan suggests that, whatever the state of
the law before 9/11, it is now permissible.17 It is not hard to imagine a
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pattern of events that would justify pre-emptive action against the threat
of nuclear terrorism. Consider, for example, the following scenario:
� A terrorist group has attempted to steal a nuclear weapon, or the group
has attempted to steal fissile materials and has the equipment and
know-how to build a nuclear device

� The group has close ties to a state of proliferation concern
� Statements threatening a nuclear attack have emanated from the
group

� Detailed plans for attacks against specific targets have been discovered
None of the ‘‘events’’ is entirely far-fetched and, together, they could
well lead a state to conclude that waiting any longer would be too late
to thwart the attack. The threat is not quite ‘‘instant and overwhelming’’
but, as Michael Doyle argues, the Caroline standard of imminence is
simply too rigid when applied to terrorists who are able to hide their in-
tentions and then strike a devastating blow – such as 9/11 – without any
obvious signs of an impending attack.18
The considerations are somewhat different for nuclear threats posed by

states, partly because deterrence is more likely to work and therefore the
case for relaxing the test of imminence is weaker. The issue tends to get
framed in terms of the legality of strikes against nuclear facilities in order
to prevent a state from acquiring the capacity to develop nuclear
weapons. Israel claimed that its destruction of the Osirak nuclear reactor
before it became operational was legal on the grounds that Iraq was
‘‘coldly planning [Israel’s] nuclear obliteration’’ and that it had a right to
halt the potentially ‘‘fatal process before it reaches completion.’’19 Al-
though at least one commentator argued that the strike was not a viola-
tion of the Article 2(4) prohibition against the use of force,20 the Security
Council unanimously denounced it as a ‘‘clear violation of the Charter of
the United Nations and norms of international conduct.’’21 The incident
had echoes in September 2007 when Israeli warplanes bombed what
Israel suspected was a nuclear site in Syria being built with assistance
from North Korea.22 Several scholars have considered whether a pre-
emptive strike against Iran’s nuclear facilities would be legal, most con-
cluding that it would not.23
Although one can imagine a highly alarming ‘‘accumulation of events’’

(North Korea’s withdrawal from the Nuclear Non-Proliferation Treaty
(NPT), removal of the weapons inspectors, ballistic missile and then nu-
clear tests, for example), to permit unilateral self-defense leads down a
slippery slope. The same or a similar set of events could be invoked by
‘‘unbalanced dictators’’ to make a claim against those seeking to pre-
vent proliferation. North Korea, in withdrawing from the NPT, cited a
long list of grievances against the United States, including nuclear war
exercises, a 1999 joint US–South Korean statement threatening ‘‘strong
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retaliation . . . with nuclear weapons,’’ President Bush’s ‘‘axis of evil’’
speech in January 2002, and what North Korea called ‘‘a nuclear attack
plan’’ unveiled later that year.24 The list of grievances may not sound
credible, but it does highlight the risk in leaving it to each state to decide
whether ‘‘the accumulation of events’’ is such as would amount to an
imminent threat justifying pre-emptive action. That decision would be
subject to collective judgment after the fact, in the form of the reactions
of other governments through diplomatic channels and in the political
organs of international organizations, but evidentiary considerations
will render cohesive judgment by the international community almost
impossible.

In sum, the accumulation of events is a useful way of fleshing out the
concept of imminence as it applies to terrorist threats, but is less useful
in dealing with state-based threats. The latter lend themselves to the use
of more traditional tools of statecraft, from diplomacy to economic sanc-
tions, and more time for deliberation. This is to say not that preventive
action against states (action that does not meet the threshold test of im-
minence) will never be necessary, but that action should be taken by the
Security Council.

Plea of necessity

Before turning to Council-authorized action, an alternative theory for
unilateral action is worth considering briefly: the plea of necessity. The
simple idea is that, in some extreme circumstances, states are driven to
violate the law and should in effect be pardoned for their transgression.
The ICJ has twice acknowledged that this defense exists in international
law, although in neither case was the plea successful.25 The International
Law Commission (ILC), in endorsing it in its articles on state responsibil-
ity, described the defense of necessity as a ‘‘safety valve’’ by means of
which states can escape the harmful consequences of rigid adherence to
a rule of law in all circumstances.26 It leaves the law intact while ac-
knowledging that in certain circumstances violations are excusable.

It is tempting to argue that necessity may be invoked to excuse preven-
tive action against nuclear threats after the fact, even if a claim of self-
defense before the fact would not be persuasive.27 However, there are
problems with that line of argument. To begin with, the ILC’s own cri-
teria for a successful plea of necessity include a ‘‘grave and imminent
peril,’’ essentially the same standard as self-defense. Second, the defense
of necessity has migrated from its original roots in the notion of ‘‘self-
preservation’’ to the protection of ‘‘the essential interests of a state,’’
and more recently to community interests that are not otherwise well
protected by the law.28 Thus the Gabcikovo-Nagymaros case and many
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of the examples cited by the ILC in its commentaries are about environ-
mental and humanitarian concerns, where the necessity ‘‘safety valve’’ is
needed because existing law provides inadequate protection and the
Council’s mandate does not naturally extend to these areas. The law of
self-defense, on the other hand, applies directly to nuclear threats and
they fall squarely within the Council’s competence. To complicate mat-
ters by introducing necessity as an alternative defense could cast this
whole area of law into even deeper uncertainty, requiring fine distinc-
tions – i.e. between acts that are legal, acts that are illegal but excusable,
and acts that are both illegal and inexcusable – that may be impossible to
make in a decentralized legal system.29
That being said, whether or not the defense of necessity makes sense in

theory, it corresponds to political reality. Some states, seeing a nuclear
threat, will simply act without worrying about the legal niceties. The ne-
cessity defense is designed to deal with those situations. Whether the ex-
cuse is accepted in a particular case will depend on many factors, but for
reasons given above it is hard to imagine circumstances in which the plea
would be successful when a claim of self-defense would not.

The role of the Security Council

There is no shortage of ways by which the Security Council may become
seized of a nuclear proliferation matter – ranging from referral by the In-
ternational Atomic Energy Agency (IAEA) to the inherent authority
based in the Charter itself. Whether the Council has the political will to
act is a separate question, as is the legitimacy of action it does take, given
the dominance of that body by the five declared nuclear powers (N-5). In
this section, I briefly review the legal authority of the Council, then turn
to a discussion of the prospects of the five permanent members agreeing
on coercive action, and conclude with a set of proposals designed to im-
prove those prospects while legitimizing Council action.

The legal authority of the Security Council

Both the NPT and the Treaty of Tlatelolco assign the Security Council
the task of enforcement, the former indirectly through the Statute of the
IAEA. The Statute and all Safeguards Agreements required by the NPT
stipulate that its 35-member board of governors must report violations of
the agreements to the Council.30 In addition, the agreement defining the
relationship between the IAEA and the United Nations requires the
Agency to assist the Council in fulfilling its responsibilities, and the direc-
tor general may be invited to Council meetings to supply it with informa-
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tion.31 The Treaty of Tlatelolco imposes an obligation on the General
Conference of the Agency for the Prohibition of Nuclear Weapons in
Latin America (OPANAL) to report to the Council, although the rele-
vant provision limits the requirement to violations ‘‘which might endan-
ger peace and security.’’ OPANAL also has the authority to conduct
challenge inspections of suspect sites at the request of members that be-
lieve a party is engaged in a prohibited activity, the results of which must
be transmitted to the Council, regardless of whether a violation of the
treaty is uncovered.

Both treaties entitle a party to withdraw with three months’ notice,
provided they send a statement to the Council informing it that ‘‘extra-
ordinary events, related to the subject matter of the treaty, have jeopar-
dized the supreme interests of the country.’’ When North Korea
(DPRK) announced its withdrawal from the NPT in 1993, the United
States, the United Kingdom, and Russia – the three depositories of the
treaty – issued a statement ‘‘questioning whether DPRK’s stated reasons
for withdrawing . . . constitute extraordinary events relating to the
subject-matter of the Treaty.’’32 After the DPRK tested a nuclear device
in 2006, the Council adopted a resolution that could be read as implying
North Korea’s withdrawal in 2003 was legally invalid.33 Whether the
right to withdraw is unfettered as long as the procedural requirements
are met is an interesting legal question; as a practical matter, however,
there is no doubt that the Council can determine that the circumstances
surrounding a withdrawal threaten international peace and security, jus-
tifying a response under Chapter VII.

In addition to the non-proliferation treaties, the Charter provides that
the General Assembly (Article 11), the Secretary-General (Article 99)
and any member of the organization (Article 35) can bring a threat to
the attention of the Council. The Council also has inherent authority to
deal with nuclear threats – it need not wait for a referral from a verifica-
tion agency or other UN organ. Nor must it wait for the threat to materi-
alize; it can act preventatively, as specified in Article 1(1) of the Charter
(the first purpose of the United Nations is ‘‘prevention and removal of
threats to the peace’’). This was reinforced by a statement issued at the
Security Council Summit meeting in January 1992 declaring ‘‘the prolif-
eration of all weapons of mass destruction constitutes a threat to interna-
tional peace and security.’’ Though not legally binding, this statement
signals that a specific act of proliferation in itself might justify coercive
action under Chapter VII.34

There are institutional implications if the Council chooses to act on
its own authority. If the matter falls outside the scope of the non-
proliferation treaties (for example, a nuclear test by a non-signatory
to the NPT or the stockpiling of nuclear material by a signatory), no
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question of legal competence arises, though, with no established ‘‘trigger
list’’ of prohibited action, the Council does throw itself open to charges of
double standards. More problematic are situations where a treaty seems
to have been violated but the relevant authorities do not bring the matter
to the attention of the Council (perhaps because the requisite votes could
not be mustered in the governing board). The Council is not bound by
the procedures laid down in the treaties but, from an institutional point
of view, this has the potential of undermining the integrity of the nuclear
non-proliferation regime. In joining the treaties, the parties agree to the
verification and enforcement mechanisms embodied therein. If the Coun-
cil were to determine violations and enforce the treaties while casually
by-passing the mechanisms the treaties create, states might be less in-
clined to join in the first place or more inclined to withdraw.

The General Assembly: Uniting for peace resolution

Before turning to the prospects of the Security Council acting in particu-
lar cases, a quick word about the authority of the General Assembly is in
order. To avoid a Soviet veto of action on Korea in 1950, the United
States orchestrated the Uniting for Peace (UFP) resolution in the Assem-
bly, which in effect declared that if the Council is paralyzed the Assembly
can act. When the resolution was later invoked to authorize two peace-
keeping missions, it was challenged in the ICJ. The Court ruled that the
Assembly could establish peacekeeping missions, creatively interpreting
Article 11(2) of the Charter to mean that the Assembly cannot take ‘‘co-
ercive’’ action but, because peacekeeping is consent based, the Assembly
has competence.
To some, the Assembly is a more legitimate body than the Council and

thus ought to play a greater role in non-proliferation. However, it is un-
likely that the UFP resolution would ever be invoked to authorize mili-
tary action against nuclear threats. To begin with, the logic of the ICJ
opinion applies only to consent-based action. More to the point, the
chances of obtaining the required two-thirds majority in the Assembly
are slim because none of the P-5 has an interest in reviving the resolu-
tion, even if they would benefit from the legitimacy it could bring in a
particular case. There was talk of activating UFP to bless the intervention
in Kosovo by the North Atlantic Treaty Organization (NATO), but not
only would Russia and China have opposed it on substantive grounds,
the United States and the United Kingdom would have as well. From
their perspective, acting on the basis of existing Council resolutions was
preferable to doing an end run around the veto. The same logic would
almost certainly apply to nuclear threats.
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Prospects for Council action

The Council has legal authority to act against nuclear threats, but does it
have the political will? While the unity of the P-5 is showing signs of
strain – as evidenced by the recent vetoes of resolutions on Myanmar
and Zimbabwe, and by tension over Georgia – there is reason to believe
they have enough common interest in stemming the spread of weapons of
mass destruction and countering terrorism that agreement on coercive
action is a distinct possibility.35

To begin with, all five permanent members have suffered from acts of
terrorism and – to varying degrees – have put counter-terrorism high on
their list of foreign policy priorities. Russia sees the Chechen insurgency
as a terrorist threat and China’s 2002 National Defense white paper de-
clares that China ‘‘has always resolutely opposed and condemned all
forms of terrorism, and has actively adopted effective measures to fight
against terrorism,’’ including through the Council.36 Although one may
object that the P-5 employ vastly different conceptions of terrorism, it is
noteworthy that the Council came close to adopting a definition after the
Beslan school tragedy in Russia.37

This common interest in countering terrorism has been matched by a
converging interest in preventing the spread of WMD. Although the evi-
dence of cooperation in this area is slimmer, the European Union has
adopted a strategy against proliferation that includes the possibility of
force, and a new willingness on the part of Russia, China, and the United
States to work through the Council has produced some rather striking
developments. Even the legacy of Iraq is not altogether negative in terms
of Council unity. After all, the discovery that the IAEA and the UN Spe-
cial Commission on Iraq (UNSCOM) had effectively neutralized Iraq’s
WMD programs demonstrates that sanctions combined with the threat
of force can work. Moreover, the events leading to military action in
March 2003 do not signify as great a breakdown of the Council as com-
monly thought. The differences in the Council were not over whether
Saddam Hussein’s WMD programs posed a threat, but rather over the
urgency of the threat and how best to deal with it. When Security Council
resolution 1441 (8 November 2002) was adopted, each side of the debate
over whether it authorized the use of force (the United States and the
United Kingdom on the one hand, France and Russia on the other)
knew how the other would interpret it.38 As the French ambassador to
Washington put it, the P-5 ‘‘agreed to disagree.’’39 Moreover, the French
advised Washington not to table a second resolution on the use of force
that France would have vetoed, but rather to act on the basis of its own
interpretation of existing resolutions and preserve some credibility of the
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Council for another day. Even more to the point, British Ambassador
Jeremy Greenstock insists that, with a little more patience, the United
States and the United Kingdom could have obtained the votes needed
for an explicit authorization.40 Arguably the failure was as much one of
US diplomacy as it was the result of radical differences of opinion about
the utility of force. Admittedly, this is speculative but it does suggest that
the Iraq episode should not be read as conclusive evidence that the P-5
will never agree on military action to deal with nuclear threats.
The Iraq episode was preceded and followed by a substantial body of

Council practice on WMD proliferation. In the immediate aftermath of
9/11, the Council adopted resolution 1373 (28 September 2001) on the
financing and other forms of support for terrorism, an unprecedented act
of ‘‘legislation.’’41 The resolution drew a connection between terrorism
and proliferation, and was followed by resolution 1540 (28 April 2004),
aimed at stopping WMD from falling into the hands of terrorists. All P-5
members but China have joined the Proliferation Security Initiative
(PSI), and China has pledged its cooperation. The Six-Party Talks on
North Korea, as well as resolutions imposing limited sanctions after the
ballistic missile test in 2006 and nuclear test in 2007, are signs of P-5
unity. The ratcheting up of pressure on Iran, including through increas-
ingly severe economic sanctions, is also revealing.
It is tempting to dismiss the Council as dysfunctional but, compared

with the Cold War, it is better able to deal with threats posed by terror-
ism and WMD proliferation, precisely because there is some common
ground among the P-5. Chastened by Iraq, the United States is displaying
greater willingness to work through the Council and because the other
four members do not want Washington to by-pass the Council they have
not categorically rejected the use of force.

Collective action through the Security Council

The politics of the Council are driven mainly by the P-5 but, on WMD
and terrorism, divisions among them maybe less pronounced than divi-
sions between them and the rest of the UN membership. This ties in to
the broader theme of the legitimacy of the Council as the supreme body
for enforcing the non-proliferation regimes. I argued above that unilat-
eral military action may be lawful in exceptional circumstances – against
terrorists or in the face of truly imminent threats. But in cases where pre-
ventive action is contemplated, turning to the Council is the better course
as a matter of both law and policy. That assumes, however, that the
Council is seen and acts as something more than a cabal of the P-5 seek-
ing to protect their unilateral and joint interests. A discussion of Council
reform is beyond the scope of this chapter, but below are a three politi-
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cally feasible proposals tied directly to counter-proliferation that would
enhance the Council’s legitimacy.

Security assurances

A first step would be for the P-5 to reaffirm the positive and negative se-
curity assurances made in past years. Positive security assurances – the
first of which was made by the United States, the United Kingdom and
the Soviet Union in 1968 when signing the NPT – are promises by those
states to assist non-nuclear states attacked with nuclear weapons.42 Neg-
ative security assurances, made in 1995 and welcomed by the Council in
resolution 984 (11 April 1995) that same year, are commitments by the
N-5 not to use nuclear weapons against non-nuclear states.43 However,
the United States, with France, Russia and the United Kingdom, all qual-
ified their negative security assurances by claiming they did not apply ‘‘in
the case of an invasion or any other attack on the US . . . its allies or on a
state towards which it has a security commitment, carried out or sus-
tained by a non-nuclear-weapon state in association or alliance with a nu-
clear weapon state.’’44 And, since then, the United States and the United
Kingdom have backed even further away, making statements that they
reserve the right to use nuclear weapons in response to biological or
chemical attacks.

Reaffirming these assurances would be a small but significant step to-
wards righting the perceived imbalance of a nuclear order in which the
states that control the Council are entitled to retain nuclear weapons,
whereas those required to forgo them may find themselves on the receiv-
ing end of Council-authorized military action. Picking up on the ICJ’s
opinion that the NPT and associated security assurances foreshadow a
future general prohibition on the use of nuclear weapons,45 reaffirming
NPT and associated security assurances and removing any qualifications
would signal that the P-5 take seriously their responsibilities – and special
privileges – under the NPT and the Charter.

Interdiction

When resolution 1540 was adopted, the United States sought to include a
provision on the interdiction of ships, aircraft, or trucks suspected of car-
rying weapons of mass destruction or related material. The prospect of
a Chinese veto led to the deletion of that paragraph. Instead, the Bush
administration launched the PSI – an agreement among 11 countries, the
most important feature of which is a set of interdiction principles de-
signed to stop weapons of mass destruction from falling into the hands
of state and non-state actors. More than 80 countries have since ex-
pressed their support, but the PSI rests on uncertain legal grounds. Even
within the territorial sea of a participating state, the right to board and
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seize items from traversing ships may conflict with the ‘‘right of innocent
passage’’ guaranteed by the Law of the Sea Convention.46 Interdiction
on the high seas is almost certainly illegal unless the interdicting country
has the permission of the flag state (Washington has made bilateral
agreements with Panama, Liberia, and five other countries granting it
that permission). A 2005 Protocol to the Suppression of Unlawful Acts
against the Safety of Maritime Navigation would allow for interdiction
on the high seas but, if and when it comes into force, the protocol will
bind only states that sign and ratify it.
In addition to the legal uncertainties, the PSI lacks clear standards as

to when an interdiction would be warranted – which states and non-state
actors are ‘‘of proliferation concern’’ (terminology used in the statement
of PSI principles), when to interdict the ships of other states, how much
proof is necessary to justify an interdiction, who gets to see the evidence,
and what redress there is when an interdiction proves not to have been
justified.47 Because the United States has considerable leverage over
many of the states participating in the PSI, it has inordinate say over
whether and how to interdict particular ships.
Enshrining the PSI in a Chapter VII resolution would serve three pur-

poses: it would remove any uncertainty as to the authority to interdict
in territorial seas; it would allow for interdiction on the high seas; and
it would enable some collective oversight of how the regime is imple-
mented. As another legislative-style resolution, it could be seen in some
quarters as an illegitimate power grab by an ‘‘imperial’’ Council. But al-
most half of UN member states are already participating and so a critical
mass may have been reached. Moreover, on the spectrum of uses of
force, interdiction of ships is relatively mild. It is a form of pre-authorized
preventive military action for a specified purpose, over which the Council
as a whole would have some control. Diluting the disproportionate influ-
ence of the United States by institutionalizing the arrangement in this
way may give the PSI the legitimacy it needs to succeed as an effective
counter-proliferation tool.

Criteria

Finally, the Council should adopt a set of criteria to guide deliberations
on the use of force to counter proliferation and nuclear terrorism. The In-
ternational Commission on Intervention and State Sovereignty proposed
such criteria for humanitarian intervention (the responsibility to protect),
and the HLP and Secretary-General converted them into a set of consid-
erations that would apply to decisions on the use of force generally: How
serious is the threat? What is the purpose of the intervention? Is the use
of force a last resort? Are the means proportional? What are the chances
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of success?48 The 2005 World Summit, while acknowledging the respon-
sibility to protect, did not endorse the criteria.

Although the UN membership as a whole was not ready to sign on to
generic criteria, an effort to get the Council to announce criteria focused
more directly on nuclear proliferation and nuclear terrorism could bear
fruit. The shared interests of the P-5 in seeing action on this front, com-
bined with a concern about the slippery slope of unilateral pre-emptive
action, create a window of opportunity. A ‘‘trigger list’’ of acts that would
give rise to an automatic response is not realistic: the P-5 do not want to
tie their hands in that way, and it would necessarily require making dis-
tinctions among the four non-NPT nuclear states (India, Israel, North
Korea, and Pakistan), or between them and other potential proliferators.
But, as with the generic criteria proposed by the HLP, the Council could
come up with a list of factors it would take into account in considering
whether and how to react to a threatening situation.

Michael Doyle has proposed four standards for preventive action that
would apply to both anticipatory self-defense and Council-authorized en-
forcement: lethality, likelihood, legitimacy, and legality.49 My proposed
criteria are more narrowly focused on nuclear threats and would not ap-
ply to unilateral action. A non-exhaustive list of considerations, informed
by the accumulation of events theory, would include:
� Whether the state or organization involved is ‘‘of proliferation con-
cern,’’ based on an agreed understanding as to what that means50

� Whether the state or organization involved has used weapons of mass
destruction in the past

� Whether the state or organization involved has engaged in aggression
or terrorism in the past

� Whether the acts in question are approaching a threshold that, if
crossed, would make it difficult to thwart a future attack

� Whether the evidence of the threat comes from reliable sources, con-
firmed through objective, third-party assessments

� Whether there are external checks that might deter the state from us-
ing nuclear weapons or transferring them to terrorists

The criteria would not distinguish between types of regimes, as Lee Fein-
stein and Anne-Marie Slaughter propose in articulating a ‘‘duty to pre-
vent.’’51 But the nature of the regime might affect consideration of some
of the explicit standards, such as the viability of deterrence.52

What purpose would such criteria serve? They would send a signal to
states and organizations that the Council takes the threat seriously and is
prepared to act forcefully if necessary; they would provide a framework
for threat assessment and decision-making that would lend legitimacy to
the enterprise; and they would change the parameters for negotiation
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with target states and among Council members and others involved.53
The signal that the Council is prepared to act might not only deter poten-
tial proliferations, but also dissuade counter-proliferators from acting
unilaterally. The enhanced legitimacy would come from the felt need to
deliberate on the basis of set standards, justifying decisions to act or not
to act in terms that all have agreed in advance are relevant, as opposed to
entirely self-serving, arbitrary, or beside the point.54 The most important
lesson of Iraq is not that military action was taken despite the weak case
for it, but that the United States and the United Kingdom have paid a
significant price because the case for it was weak – at the time and even
more so in hindsight.

Conclusion

In this chapter I have considered some of the legal issues associated
with the use of force to prevent or counter nuclear threats, from either
terrorists or states. The use of force, of course, is never the only option
available to policy-makers. Experience is limited, but there is reason to
believe that forcible counter-proliferation is more likely to undermine
than strengthen the nuclear non-proliferation regime because the grand
bargain that underpins it is hanging by a thread. That being said, the use
of force cannot and should not be ruled out as an option. This does not
necessarily mean full-scale invasion and regime change; the spectrum of
possible forcible action is broad, from interdiction and sanctions enforce-
ment to pin-prick airstrikes at terrorist bases or nuclear facilities.
Are existing law and institutions adequate to address these threats in a

manner that will be seen to enhance rather than undermine international
security? In this chapter, I have considered the circumstances in which
self-defensive action would be legal and I have argued for relaxing the
test of imminence slightly by applying the accumulation of events theory.
The case for that is stronger with respect to nuclear terrorism than to
threats posed by so-called ‘‘rogue states’’ because impending danger
from the former is harder to detect than the latter and so waiting until it
is ‘‘instant and overwhelming’’ may be too late. Moreover, acting against
terrorist threats – especially from terrorist organizations that have struck
in the past – does not require nuanced calculations about intentions or
the capacity to deter. When it comes to state-based threats, the same
accumulation of events (for example, the development of enrichment ca-
pacity, the acquisition of a delivery device, war games, bellicose state-
ments) can look very different depending on the state engaged in the
action. Leaving it to each state to decide unilaterally whether the use of
force would be justified in self-defense is an invitation to lower the
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‘‘armed attack’’ threshold so far that it becomes essentially meaningless
as a legal concept.

Though not the most impartial institution, the requirement of collec-
tive decision-making in the Council imposes a check on arbitrary action.
This check would be reinforced by the adoption of criteria to guide delib-
erations. The Council is not likely to be able to agree on a trigger list, nor
is it clear that such a trigger list would be wise, given that it would inhibit
context-specific judgments and signal to would-be proliferators how far
they can go before crossing the line. But even general considerations
of the sort outlined above would structure the debates, open Council
decision-making to some public scrutiny (truly ‘‘secret’’ consultations
are impossible in a political body such as the Council), and therefore
compel those involved in a decision to make good arguments in support
of it.55 Is it politically realistic to expect the Council to agree on such cri-
teria? Yes, because they would enhance the legitimacy of the Council,
and effectiveness depends in part on legitimacy. To the extent that the
P-5 value the Council as an instrument for countering proliferation
threats, they have an incentive to ensure that their collective power is
used for collective – not entirely self-serving – purposes.
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7

Verification and compliance

Harald Müller

This chapter discusses verification, compliance issues, and compliance
policy as part of broader disarmament and non-proliferation agree-
ments,1 with a focus on the Treaty on the Non-Proliferation of Nuclear
Weapons (NPT) and the role of the International Atomic Energy
Agency (IAEA). It is not primarily concerned with enforcement – the ef-
fort to bring a non-compliant party back into compliance by sanctions
and/or military action; yet it touches upon this issue repeatedly because
verification is an essential part of compliance policy, and the application
of compliance policy may, eventually, require enforcement action.

The chapter opens with definitions of verification and compliance. The
need for verification as a tool of conflict management is then emphasized.
Next, the distinction between verification and compliance policy in rou-
tine circumstances and in crisis situations is elaborated. The existing or
desirable functions of the institutional apparatus – the IAEA, regional
bodies, and the UN machinery (the Security Council, the General As-
sembly, the Secretary-General, and the International Court of Justice) –
are screened with particular emphasis on the forensic phase of the
verification/compliance process.

Definitions

Verification

Verification serves to create transparency in the implementation of
undertakings to which states have committed under international treaties

The United Nations and nuclear orders, Boulden, Thakur and Weiss (eds),

United Nations University Press, 2009, ISBN 978-92-808-1167-4
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or other agreements.2 For this purpose, verification uses a variety of
technical methods to check whether the real actions of a state correspond
to its reported actions. Verification needs benchmarks – the commit-
ments themselves and their translation into standards of observation and
measurement. It also needs persons and organizations authorized to
make these standardized observations and to transform them into precise
assessments of whether or not the observed party has lived up to its
undertakings. Given the technical nature of the issues involved (in addi-
tion to the political and legal ones), the individuals involved must be ex-
perts and the organizations charged with the mission must comprise an
expert staff. Critically, these organizations and the people who staff
them must enjoy high authority among relevant publics (including the
political leadership of the countries involved); authority is the necessary
antidote to conversion of the verification process into power politicking.
Such authorized people or organizations might belong to the states

parties as national verification organizations and their staff (as is the
case in many bilateral arms control agreements, but also in the multilat-
eral Treaty on Conventional Forces in Europe). Alternatively, they could
belong to an international organization, where the nationalities of its
civil servants (should) play no role, as in the case of the nuclear non-
proliferation regime, where the IAEA is entrusted with the task of con-
ducting verification measures. Inspections are a part of most verification
schemes. Routine inspections serve to make sure that what inspected par-
ties have reported is correct. Special inspections are designed to uncover
clandestine activities: inspectors go to sites not reported by the inspected
party as relevant to its treaty obligations, and to spots at declared sites in
a non-routine, unannounced way.

Compliance

Compliance is the correct conduct of a state party to an agreement.
Compliance policy is the set of procedures used when doubts about
compliance arise, and when the measures contemplated in the event that
well-founded doubts are financial, technical, or diplomatic, and not (yet)
of a sanctioning nature (be it in the economic or even the military realm).
Once the threshold of a sanctions debate is passed, we talk about en-
forcement rather than compliance policy.3 Positive incentives to comply
– rewards, promises of material or symbolic benefit – fall within compli-
ance policy, and negative incentives to comply – sanctions, armed action
– are within the realm of enforcement.

Compliance policy and verification are closely related. Verification
reveals whether states comply with relevant agreements or whether a
compliance problem exists. In the latter case, compliance policy will start
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forthwith. At the outset, the state party suspected of being in non-
compliance, the IAEA, and/or other interested parties will strive to
clarify the situation cooperatively; here, verification is the tool of compli-
ance policy towards a particular target state. The first step in compliance
policy should be cooperative because concerns about possible non-
compliance can arise from quite innocent causes.

These causes can arise from measurement errors, from false interpreta-
tions of correctly observed data, from reporting mistakes or failures by
the state concerned, from a lack of technical, financial, or administrative
capacity, which prevents the non-compliant state from fulfilling its duty
(out of ignorance or against its own will), or from ambiguities in the legal
documents that lead to different readings and, consequently, to different
understandings of what compliance entails. Each of these problems re-
quires a different approach. None asks for the harsh measures embodied
by enforcement. In some cases, taking new data or revisiting old informa-
tion will clarify the matter. In other cases, financial, technical, or admin-
istrative assistance will help delinquent states comply. Sometimes a
procedure to clarify ambiguous meaning will help to decide whether
non-compliance exists in the first place, and, if so, may induce the non-
compliant state to change its behavior. All these steps fall well within
the realm of the IAEA (some may be taken by inspectors on the spot)
or of the community of states parties, notably when interpretations of the
treaty are concerned, as this is the legitimate realm of the NPT Review
Conferences. None requires action at a higher level of authority, namely
the Security Council.4

The meaning of verification under the security dilemma

The verification/compliance nexus is of pivotal political meaning. Nation-
states – apart from pacified regions such as the European Union or the
members of the North Atlantic Treaty Organization – still operate in an
environment characterized by the security dilemma.5 There is a basic
uncertainty for decision-makers about whether other states are partners,
rivals, or threatening enemies. Arms control agreements are meant to
mitigate this security dilemma, rendering states more secure and thereby
opening the opportunity to enter further welfare-enhancing cooperation.
For it is unlikely that states will envisage such cooperation if they fear
that the gains accruing from it might be turned against them by an impla-
cable predator.6

Arms control, however, will not achieve this effect if it does not tackle
the uncertainty problem, which is at the root of the security dilemma.
Commitments under agreements – for example, those compelling states
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not to develop nuclear weapons – are just promises. Uncertainty remains
the dominant obstacle to developing more peaceful and cooperative rela-
tions as long as states have no good reasons to believe that these prom-
ises will be kept. It is this function that verification is supposed to fulfill:7
to provide states parties with sufficient certainty that one’s own compli-
ance with the agreed rules is reciprocated by the other parties to the
agreement. In that function, verification is indispensable for arms control
not only as a stabilizer but also owing to its potential for transforming
state relations from anarchy and distrust into a rule-bound, trust-based
system.8
The relationship between information and uncertainty, however, is

tricky. Information is never complete, but always selective. If a verifica-
tion agency comes up against a crafty perpetrator whose efforts at con-
cealing and deceiving compete with the agency’s efforts at uncovering,
the outcome is by no means assured. The information necessary for a de-
cent verification job involves systematic selection of the specific mission
of the verification tasks that would lead to a conclusion that undeclared,
illegal activities were going on. Such tasks might include mapping the nu-
clear and nuclear-related facilities in a country, calculating the necessary
number of measurements and samples at a facility to draw reliable con-
clusions, and analyzing random probes drawn from buildings and the en-
vironment to gain an indication as to the presence or absence of isotopes.
Apart from the systematic selection of information, being open to receive
random data (such as supplied by domestic opposition groups in suspect
countries), incidental information gathered during an inspection visit
(such as catching sight of an unknown building), or intelligence informa-
tion supplied by friendly states has proven indispensable in the hunt
for undeclared activities. Such information leads back to a systematic
approach (such as buying satellite photographs of sites where such activ-
ities may be suspected on the basis of randomly gathered data). Eventu-
ally, however, data must be interpreted and conclusions drawn. This
procedure is not completely determined by scientific rules, but permits
some leeway for artful interpretation. In this process, the inspection
agency must sail the treacherous waters between complacency and false
alarms. Either extreme can be fatal. Complacency built upon a verifica-
tion system not up to the task of uncovering clandestine activities proved
almost disastrous in the Iraqi case before 1991. False alarms (not by the
IAEA but by some member states) precipitated the war of 2003.9
In the light of these dilemmas, reducing uncertainty for states that

commit to the non-proliferation regime requires not only verification as
such, but a neutral, reliable, reputable body that discharges this job with
professional credibility. This, in turn, rests on the quality of both the pro-
fessional staff and the top leadership of the agency. These virtues can be
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built and maintained only if it enjoys the loyal support of major actors
and the unrestricted flow of resources needed to do the job well. The
IAEA has not always enjoyed either asset and therefore it is all the
more remarkable how well it has weathered the storms it has gone
through.10

Verification and compliance in routine operations

Verification/compliance policy can be envisaged as a routine system that
functions smoothly and continuously. From the perspective of the particip-
ating states, it offers the chance to prove to their partners that they are
complying with the rules, therefore engendering the trust that provides
social capital in external relations. From the point of view of the partners,
it serves to enhance their security by learning about the strict compliance
of those who might otherwise be perceived as threats, or to give them
confidence that small compliance problems will be resolved by the mea-
sures discussed above. In the nuclear field, this routine system consists of
the reporting by states parties to the NPT on their nuclear activities and
the naming of all facilities that contain fissile material11 and all facilities
that are related to the nuclear sector.12 In addition to this baseline inven-
tory (which is added to only when new facilities are constructed), annual
reports or, for certain facilities, more frequent reports inform the IAEA
about changes in the fissile material inventory. Inspectors check these re-
ports against evidence – including material probes that will be analyzed
in the Agency’s own laboratory at Seibersdorf, Austria – and report
back to the Agency. The IAEA, on the basis of all available data, draws
conclusions about each state party’s compliance in the comprehensive
annual country report.

The question has been frequently discussed of whether the extraordi-
nary verification tools contained in both the old and the new verification
system, such as ‘‘special inspections,’’ access to non-reported sites, and
environmental sampling, should be part of the routine or should be
reserved for extraordinary circumstances. Not the least because of in-
dustrial concerns, the latter alternative has been chosen. Only sweep
samples within facilities have been added to the regular inspection cycles,
with some effect (e.g. in North Korea in 1992), because new analytical
methods permit conclusions to be drawn from astonishingly small num-
bers of isotopes gathered in such samples. This de-routinization automat-
ically means that special inspections are politically charged.

Looking at the routine tools and envisaging the expansion of the
IAEA’s role to a future process of multilateral nuclear disarmament, the
one missing capability is verification competence for issues closely related
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to nuclear weapons themselves, such as design, neutron trigger develop-
ment, implosion experiments, development of fast and slow conventional
explosives, and reflector and boosting material. The IAEA encountered
this problem during the post-1991 inspections of Iraq. The mission is
delicate because inspectors obtain weapons-relevant knowledge. If they
are citizens of a non-nuclear-weapon state and will return to their home
country on the expiration of their contract, a technology transfer will
take place that is profoundly undesirable in the perspective of the NPT.
If applied to nuclear disarmament, it would compromise the obligation of
the inspected nuclear weapons states not to assist non-nuclear-weapon
states in illegal activities. After 1991, the IAEA solved this problem by
requesting the nuclear weapons states to second expert personnel to the
Agency. This could be repeated on a larger scale in a systematic disarma-
ment process. To have such staff permanently at IAEA headquarters
would also make sense in light of the Additional Protocol, with its
stipulations for enhanced access. If the Agency finds evidence that a
nuclear weapons facility is hidden in a country, it will request access and
then will need staff who can do the inspection without broadcasting
proliferation-relevant information.13
However, the experience of the United Nations Special Commission

on Iraq (UNSCOM) shows that these experts must move from national
to IAEA payrolls. Unknown to the UNSCOM leadership, personnel sec-
onded from national intelligence agencies continued to work for their
masters. That these people conducted target-acquisition tasks in the in-
spected country undermined the credibility of UNSCOM, and not just in
the eyes of the Iraqi leadership.14 When the United Nations Monitoring,
Verification and Inspection Commission (UNMOVIC) was installed in
1999, every UNSCOM officer legally became an international civil ser-
vant.15 This might not completely prevent a person from serving two
masters, but it makes it riskier and strictly illegal. In the sensitive area of
nuclear weapons verification, this formal detachment from continuing
national instructions would be particularly important.
Multilateral verification of disarmament will have to break through the

shrouds of secrecy enveloping nuclear weapons activities, including the
isotopic composition of fissile material (even though the thresholds are
known and the precise data on specific weapons pose little harm either
to a state’s national security or to proliferation risks at large).16 Since iso-
topic composition is important for determining weapons grade, and since
measurement is hardly possible without revealing the isotopic content,
refusing to be transparent on this item is a showstopper for verification.
There is, however, a silver lining: the inclination to prefer transparency
is linked to an uncertain, vulnerable deterrent posture and to political
tradition. If, and when, all nuclear weapons states develop confidence in
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their second-strike capabilities (which is a function partially of a reduc-
tion in the offensive capabilities of the two large arsenals, and partially
of a limitation on missile defenses), and as all develop experience in mul-
tilateral arms control agreements, these two obstacles will be incremen-
tally removed. In the process, interest in knowing in more detail what
others possess – the interest in transparency – is bound to rise.

Verification and compliance in crisis (short of enforcement)

The situation is much more serious when a party is suspected of being in
material breach of its core undertakings. In the case of the NPT, this
would be a non-nuclear-weapon state suspected of working towards the
development, production, or acquisition of nuclear weapons. It can be
asked with some justification whether the refusal of nuclear weapons
states to work faithfully towards disarmament is not an equally serious
failure to fulfill treaty obligations. For the rest of the chapter, however, I
focus on the first type of nuclear crisis.17

In this situation, one of the parties to the NPT is identified as suspect,
from its own behavior or because of others’ suspicions. From this mo-
ment on, the verification system changes from an instrument of trust-
building to a forensic tool. Indeed, the closer compliance policy moves
to the enforcement threshold, the more the relationship between the
verification agency, the inspected state, and the decision-making body
(the IAEA board of governors, later the Security Council) becomes a
relation of prosecutor, defendant, and judge; the procedure becomes sim-
ilar to a court trial, although some differences remain.

First, the burden of proof on the ‘‘defendant’’ is higher than in a court.
The accused state has to make considerable efforts to prove its inno-
cence; it is not completely up to the other side to prove its guilt. This
burden is all the heavier if this state evinces an enduring hostility to inter-
nationally influential parties, notably the five permanent members of the
Security Council (the P-5).

Secondly, and especially in this latter condition, the process is (un-
fortunately) highly politicized. The accused country has its friends and
foes in ‘‘the court.’’ Its friends defend the assumption of innocence and
dismiss the alleged proof; its foes cry ‘‘guilty’’ and do their best to pro-
mote the conviction of the defendant. The watching public (for example,
non-committed states, or non-members of the particular decision-making
body) approach the case with their own situation and their relationships
with the protagonists in mind: Could I stumble into the same situation
as the suspect? Do I share interests with the suspect? Am I allied to, or
dependent on, its friends or its foes? The stronger the group that is skep-
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tical about the accusation and hostile to the accusers, the more evidence
will be needed to get a critical mass for achieving a decision to enter the
enforcement stage. On the other hand, the greater the number of coun-
tries that are hostile, suspicious, or fearful of the defendant, the harder
it will be for that country to supply convincing proof of its innocence,
such that a pro-enforcement coalition is prevented.
It is this politicking at the decision-making stage of compliance policy

that raises doubts that there is any fairness in considerations of non-
compliance, a concern that has been reinforced by the partisan way
some members of the Council have handled the Iraqi case. These doubts
are damaging both to the integrity of the non-proliferation regime in par-
ticular and to the prospects for enlarging the rule of law in general. At
worst, they may lead to additional countries considering the need for a
national nuclear deterrent.18
The IAEA Secretariat, with its inspectorate, is thus walking a thin

tightrope in this phase. The parties try to (ab)use it for their own political
ends, while at the same time watching the Agency with complete distrust
to detect whether it is leaning towards their foe’s position. If so, they will
quickly be on hand with accusations of incompetence and political parti-
sanship. In recent years, the IAEA has suffered from repeated accusatory
salvos by US officials who were dismissive of the utility of international
organizations as such, and who even led a campaign to prevent the re-
election of Mohamed ElBaradei as director general.19
These accusations and ensuing pressures have proven unfounded and

unsuccessful, most recently in the wake of the Iraq war, when allegations
by the United States and the United Kingdom of a continued Iraqi nu-
clear weapons program were proven baseless. Being in the line of fire in
any serious case of compliance policy, the Agency, if not forced outright
by the circumstances, must stick to the principle of good forensics at the
highest professional standard if it is to survive in its mandated mission: it
must present only convincing evidence strictly in line with scientific stan-
dards, remain transparent about the degree of uncertainty and the gaps
in information, and base its assessments on impeccable proof. Indeed, it
is remarkable how Hans Blix, as director general of the IAEA and also
as chair of UNMOVIC, and Mohamed ElBaradei lived up to this de-
manding challenge.

The verification apparatus: The IAEA and regional bodies

The IAEA is the decisive verification body in the nuclear field. Regional
organizations – EURATOM in the European Union20 and the Brazilian-
Argentine Agency for Accounting and Control of Nuclear Materials
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(ABACC)21 – play a role, but the Agency’s supreme function for the
NPT gives it pride of place. Nevertheless, an economic division of labor
between the regional and universal organizations is reasonable because it
is cost and labor saving – an important consideration given the years of
zero budget growth at the IAEA and the constantly increasing missions
heaped on it (which will grow when, eventually, nuclear disarmament
progresses). Such a division of labor has been negotiated between
EURATOM and the IAEA, though not without difficulties owing to
their overlapping missions and the bureaucratic self-interest of both
bodies. EURATOM verifies civilian uses of all fissile material and
facilities in the territory of EU states, including the nuclear weapons
states (which can withdraw material for military use if they so decide)
pursuant to the Rome treaties, while the IAEA verifies NPT commit-
ments by the EU non-nuclear-weapon states. Tellingly, EURATOM is
better equipped and financed. The European Union is a community of
wealthy nations that gives its supranational bodies sufficient money to
do their job. The IAEA is a universal body with all members jealously
watching (and always suspicious) lest the international bureaucracy
spends their money uneconomically. Consequently, EURATOM looks
on the IAEA with condescension, and the IAEA views EURATOM not
without envy. Nevertheless, a viable system of divided as well as overlap-
ping tasks has still emerged.

The central role of the IAEA applies to both routine and crisis verifi-
cation activities. It makes no sense to divide the two functions between
two different bodies. The Agency inspectorate, owing to its technical ex-
pertise, its knowledge of countries’ nuclear infrastructure, and its orga-
nization and equipment, can combine both missions economically. As
a neutral international body in the UN family, it is responsible to its
members and their organs – the General Conference and the board of
governors – and to the Council, which can task the Agency with missions
unconnected to the NPT, such as after the first and before the second
Gulf war. The Agency’s activities under these mandates were different
from the NPT system, even though Iraq remained a party to the NPT.
The authority of the inspectors and the intrusiveness of the inspections
went beyond NPT safeguards, even as amended by the Additional Proto-
col. The missions included not only verifying Iraq’s reports and searching
for undeclared facilities and materials, but also the dismantling and re-
moval of facilities, equipment, and material.22

The combination of both functions in one organization and the con-
nection between IAEA and Council procedures – as foreseen by the
combined stipulations of the NPT, the Safeguards Agreement and its Ad-
ditional Protocol, and the IAEA Statute – imply a systematic relationship
between the nuclear non-proliferation regime, on the one hand, and
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the global security system with the Council at the center, on the other
hand. The regime relieves the Council of the impossible task of micro-
managing the nuclear policy field. The Council, in its role as the ultimate
guarantor and enforcer of the integrity of the regime, relieves the regime
organization of the impossible mission of putting a specific case in the
perspective of global security, which encompasses much more than as-
sessing whether certain findings indicate an NPT party to be in non-
compliance. In this relationship, IAEA verification is the linkage. This
mechanism triggers the board of governors’ decision to refer a serious
case to the Council, and it provides the Council with the facts on which
it will base its own deliberations. The authority of the Council, notably
to act under Chapter VII of the UN Charter, in turn gives the IAEA
more leverage vis-à-vis the inspected state, and may empower the
Agency to use methods of verification, scope of access, and activities
that would be ultra vires under the NPT.
The IAEA has often been criticized for combining the twin tasks of

verifying the absence of military abuse of fissile material and promoting
civilian uses of nuclear energy. Anti-nuclear non-governmental organi-
zations never tire of perpetuating the myth that the IAEA spreads
weapons-related technology around. The facts prove differently. The
bulk of the IAEA’s technical assistance goes into agriculture, medicine,
material sciences, and basic research. From critical assemblies through
research reactors to hot cells, power reactors, heavy water plants, and
other items related to nuclear energy, it is advanced member states that
render assistance to less developed countries, most of the time at com-
mercial prices. When it comes to weapons technology, for the past two
decades it has been private traffickers who have done the job.23 The sup-
port closest to both energy and weapon uses that the IAEA has rendered
is assistance for uranium prospecting, and this is far from a true prolifer-
ation activity. It can safely be said that the mission of promotion has not
impeded the verification work of the IAEA in practice.24

The role of the United Nations

In this deliberation on the relationship between the regime organization
and the global security organization, two important functions of the
United Nations,25 both entrusted to the Council, have been mentioned
and need only brief repetition.
The first is that the Council guarantees the integrity of the regime by

taking over compliance policy in serious non-compliance crises with a
view to bringing the deviating party back into good standing.26 This is
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presently being tried in the Iranian case. The Council has a broad range
of instruments at its disposal. All these instruments relate back to the
verification activities of the IAEA:
� The Council can just take note of the verification results and invite the
IAEA and the state in question to continue cooperation in order to
clarify the situation. In the North Korean case, most of the time it has
acted in this manner.

� It can express concern and call on the state to improve cooperation and
come back into good standing, as it did initially in the Iranian case.

� It can invoke sanctions, as against Iran, it can enhance the authority of
the IAEA, as in resolution 687 and its corollaries at the end of the Gulf
war in 1991, and it can impose a variety of military means.

� The Council can also refer the case to particular parties or to regional
organizations or processes, such as the Six-Party Talks in East Asia.

It is up to the Council to decide when the transition from compliance pol-
icy to enforcement is due. But even in the dangerous field of enforce-
ment, verification activities continue to be needed. It is precisely after
military action that the world community has a keen interest in learning
about the state of nuclear affairs in the attacked country, and in ensuring
that whatever is left of nuclear technology is rendered useless for military
purposes or removed completely.

The second function of the Council is to develop case-specific verifica-
tion systems not related to the NPT. It did this in the Iraqi case. The post-
war situation in 1991 triggered specific measures not covered by the NPT
in order to clarify the situation and eliminate all traces of a nuclear weap-
ons program. This task was valiantly implemented by the IAEA after
1991 and in the period between resolution 1441 and the beginning of
the war in 2003. In one of the characteristic blunders by the occupying
powers, they refused to give the Agency access, thereby renouncing the
utilization of the enormous amount of knowledge it had assembled on
the Iraqi nuclear infrastructure; only a US team should find the suspected
nuclear weapons activities. This attitude betrayed a remarkable defiance
of the duty of accountability to the world community that should have
been self-evident to the invaders. However, the Iraq Survey Group could
only confirm the pre-war findings of the IAEA: there were no weapons
activities, no weapons, no facilities. The nuclear weapons scare invoked
in the multimedia show by US Secretary of State Colin Powell at the
United Nations on 5 February 2003 was a hoax.27

The Secretary-General, under Article 99 of the Charter, has the au-
thority to inquire into cases that appear to affect international peace and
security and, if the Secretary-General is convinced that this is indeed the
case, bring them to the attention of the Council. It is likely – though it has
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never happened – that in the course of such an inquiry the Secretary-
General might call on the IAEA for a briefing. It would be interesting
to have an informed legal opinion as to whether the IAEA would have
to respond to a call by the Secretary-General under Article 99 in the
same way that it has to respond to a call by the Council under Chapter
VII, even outside of NPT procedures. If so, verification would assume
an additional function in relation to the United Nations. It goes without
saying that use of the Secretary-General’s authority under Article 99,
which has lain dormant for many years, would create controversy, no-
tably among the P-5 oligarchs, which, much too often, give the impres-
sion that they own the Council. Nevertheless, it could be an instrument
to steer the United Nations onto more neutral, less politicized ground, an
ironic consequence of the Secretary-General’s taking a political stance!
It is also obvious that, in order to make good use of this authority, the
Secretary-General would need, not a verification agency under his au-
thority, but qualified technical advice to assist him in translating technical
reports into political assessments.28 Alternatively, the Secretary-General
might decide, after being briefed about rumors of non-compliance, to
urge the Council to use its authority to request information from the
IAEA.29 It would likely depend on the political constellation in the
Council (and on the personality of the Secretary-General) which path he
or she would choose.
Among the UN organs, the General Assembly appears to be less in-

volved in verification issues. The Assembly has, of course, the opportu-
nity to adopt resolutions asking for changes in verification systems. A
more daring thought would be the Assembly debating assessments by
the Council based on verification. Since Article 12(1) of the Charter pro-
hibits the Assembly from taking up a security issue as long as the Council
remains seized of it, this would be, in fact, a breach of the Charter that
could turn into new law only by constant practice. It is difficult to con-
ceive, however, that the Assembly would take initiatives of this kind as
long as the Council – and the P-5 in particular – remains united. If, how-
ever, the abuse, or blatant ignoring, of verification data by individual
members prevents the Council from exerting its proper authority, as in
the Iraqi case of 2003, the Assembly might be within its rights to express
its own opinion. Using the Uniting for Peace procedure (UFP), the As-
sembly could even call upon member states to take the necessary steps
in order to enable the IAEA to obtain information needed to clarify the
situation. Choosing an easier path, the Assembly could wrap the debate
on a specific issue in a broader agenda topic in a regular session, thereby
circumventing Article 12(1) and the politically charged (and costly) con-
vening of a Special Session. Indeed, the Assembly has done this on sev-
eral occasions.30
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Using Article 99 or the UFP to break a Council deadlock is not without
risks. If the Secretary-General fails repeatedly in an Article 99 approach,
or if he or she pursues this path on the basis of insufficient information,
not only would this strategy quickly be disavowed and thus not be avail-
able in future contingencies, but the Secretary-General as a person and
as an office would suffer. Since Article 99 proceedings are politically
charged, any Secretary-General would be well advised to consider the
case in question thoroughly before going down this path. Likewise, the
Assembly has to use the UFP instrument with care. The veto power of
the P-5 is not just a blatant injustice at the UN level; it also serves the
purpose of maintaining peace and support for the United Nations by pre-
venting the organization from confronting the vital interests of a great
power head on. It can be presumed that in nuclear weapons matters
such interests are involved most of the time. The frivolous use of the
blocking power of a P-5 state can never be excluded but, if crucial inter-
ests are at stake, the Assembly should probably not interfere. A simple
example illustrates the point: if the question of military sanctions against
North Korea were at stake with a view to preventing the further accumu-
lation of nuclear weapons and forcing access by IAEA inspectors to all
nuclear facilities in that country, and if China in such a case were to use
its veto, the Assembly would be ill advised to overturn the Chinese ob-
jection and invite member states to ‘‘take all actions necessary.’’ In the
murky area between verification, compliance policy, and enforcement,
sound political judgment is needed to prevent the best from becoming
the enemy of the good.

Nevertheless, it might be not the use of these instruments but the mere
possibility of use that might suffice to produce the desired political effect.
The P-5 cherish their privileges. The possibility that either the Secretary-
General or the Assembly could cut into these beloved prerogatives might
be incentive enough for them to behave acceptably. If the P-5 have a
clear understanding that the Secretary-General could put issues on the
table that they want to keep off it, or that the Assembly might move to
deal with the most important issues of war and peace and sideline the
Council because of a lack of action, they might deem it the better alter-
native to get their act together and do what is necessary to persuade the
Secretary-General and the Assembly to stay quiet. The political dialectics
between a doubtlessly risky gamble by these two actors to intrude into
what is generally seen as the fiefdom of the Council and the incentives
of the mere possibility that this risky gamble might be realized are not
easy to disentangle. Yet they might be reasonably effective anyway. Never-
theless, it should be noted that the Assembly also has the problem that
any UFP resolution needs a two-thirds majority, and these are harder to
get today than in the glory days of the G-77.

VERIFICATION AND COMPLIANCE 163



UN Security Council forensics: Verification versus national
intelligence and the need for independent assessment

Whenever the Council debates proliferation crises, IAEA verification
data confront data supplied by national intelligence. The IAEA provides
its data-based assessment as a neutral international agency at the service
of the Council. National intelligence data, in contrast, are presented in a
partisan way, selected according to the national interests and political ob-
jectives as defined by the presenting government. The experiences of
2003 are too salient to be forgotten in the near future: the international
community will be hesitant, for the time being, to rely, without checking
thoroughly, on any ‘‘proof’’ that individual governments might supply.
The passionate selectivity of the US and UK governments in this regard
has devalued – to the detriment of the international community and the
two perpetrators – whatever national governments may have to contrib-
ute to improving the assessment capabilities of the Council. The credibil-
ity of national intelligence agencies has been compromised for some time
to come.
However, these agencies may be in a position to contribute valuable

information to the full picture of a situation. They may have access to
sources not available to the international verification agency, just as the
Agency will collect information not accessible to intelligence. These dif-
ferences lie in the nature of the beast. The IAEA has open access within
the limits of its mandate, and (meanwhile) quite a few measures to tell
deception and lies from the truth; but it cannot work against the law in
the inspected countries. Intelligence agencies by definition work outside
the law (in addition to using open sources) because they are tasked with
acquiring information the host country would not want them to have. If
used wisely, their information can enhance the knowledge of the interna-
tional community in crisis decision-making.
There is thus the dilemma between the risk of obtaining and using bi-

ased information supplied by states, and the equally deplorable disadvan-
tage of refusing to use data that might be useful in the decision-making
process because their sources are national governments. The only way
out of this dilemma is to interpose a neutral and trusted filter between
the national source and the international utilization of the information
by the Council.
For this purpose, it would be appropriate to provide such information

to the Agency promptly, so that it could check data reliability and valid-
ity and include them, if appropriate, into its assessment of the case.31 If
intelligence is presented only in the Council, however, two possibilities
exist. First, the Council as a whole refers it back to the IAEA for an as-
sessment (the most appropriate way). Second, the Council refers it to a
UN technical assessment unit tasked with advising the UN organs on
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technical aspects of weapons of mass destruction. Such a unit could be
placed in the Disarmament Department and could consist just of liaison
expert staff in the chemical and nuclear sectors, because it should always
draw on the specialized agencies (the Organisation for the Prohibition of
Chemical Weapons and the IAEA) in these fields, while more in-house
expertise would be needed for biological weapon and missile issues. The
information referred to this unit, then, would be expeditiously conveyed
to the IAEA for in-depth assessment.32

Whether the need for such a unit is widely seen or whether the status
quo continues, the important point is that, if national intelligence data
are added to information from the IAEA, they must pass through a
neutral filter before they can be processed by the Council and before
the Council moves to take decisions. Politicking will enter the decision-
making process at this stage anyway; it should be kept away from the
stage of technical assessment as far as possible.

A role for the ICJ?

An interesting question relating to the future world order concerns the
role of the International Court of Justice (ICJ). The Court has proven
its competence in the nuclear field in issuing its landmark Advisory
Opinion on the legality of the use of nuclear weapons in 1996, the most
balanced and authoritative interpretation of this issue (including the obli-
gation of the nuclear weapons states under Article VI of the NPT to dis-
arm).33 It is worth considering whether the ICJ could play any role in the
verification/compliance interface.

As stated before, compliance policy, once the level of the Council is
reached, assumes the character of a criminal trial. As such, the findings
of the Council should be submitted to review, as appropriate, if the idea
of applying the rule of law in international relations is to progress fur-
ther. It is precisely because of the self-interested voluntarism that the
P-5 (and the United States and the United Kingdom in particular) have
shown in dealing with proliferation cases that the opportunity to submit
Council decisions to juridical review looks attractive. Enabling the ICJ
to address such issues would be a step towards revolutionizing interna-
tional relations. Eventually, decisions by the most powerful countries
would undergo the scrutiny of international judges. Given the difficult
task of assessing proliferation cases, and the serious consequences engen-
dered by such assessment, an independent review might serve a law-
based world order well.

There is a problem of timing, though. If the Council acts in a preven-
tive mode, there might be time for the ICJ to do a review before the
Council decisions are implemented. If the time span between decision
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and action is short, a second court chamber acting on a ‘‘fast track’’ might
be worth considering. If action has to follow decision immediately be-
cause the Council sees a clear and present danger, post-action court
review could still make sense to lend legitimacy to forceful action or to
give the victim of an unjustified action access to damage compensation.
If the ICJ is to play such a role, it would have to rely on independent

technical expertise. The IAEA would necessarily be the supplier of such
expertise. The Court would thus enjoy the expert opinion of the most
authoritative body in the nuclear realm without the interpretative inter-
ference of the Council, and could thus call into question (or confirm)
findings by the Council that had been made beyond the expertise sup-
plied by the data from IAEA verification.

Conclusion

Verification is indispensable in the nuclear weapons sector. Matters con-
nected with these powerful arms impact too heavily on national and in-
ternational security to permit trust without verification. Verification and
compliance are thus intertwined, and verification activities remain rele-
vant when the threshold between compliance policy and enforcement is
crossed, and also in a post-enforcement environment.
The IAEA has grown into a capable, trusted, robust organization

for this purpose and has proven its capacity to learn from past shortcom-
ings. Its performance in the Iraqi, North Korean, and Iranian cases is
satisfactory. Member states need to recognize the Agency as an indis-
pensable asset and provide it with the resources needed to deal with its
growing missions. The Agency, in turn, must ensure that routine never
overwhelms vigilance, and that it does its best to remain abreast of ever-
moving technical developments.
At the same time, further changes in verification rules must be ap-

proached with care. The time has passed when it was possible to increase
the burden on the civilian nuclear industries of non-nuclear-weapon
states (and these states in general) without compensatory concessions by
the nuclear weapons states. The inherent asymmetry of the NPT is creat-
ing increasing misgivings among the non-nuclear-weapon states, notably
the non-aligned ones. During the 2005 NPT Review Conference, the
united front of the non-aligned against any improvement in the non-
proliferation instruments of the NPT as long as the nuclear ‘‘haves’’ do
not move on disarmament was a serious warning. The IAEA Expert
Group on Multilateral Approaches to the Nuclear Fuel Cycle concluded
in its report to the director general that the time had passed when further
discriminatory burdens could be heaped on the have-nots, and that addi-
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tional requirements for the sake of non-proliferation must be universal or
would not be accepted at all.34 This dictum applies in full force to the
IAEA’s verification activities.

If nuclear disarmament were to start in earnest, verification would be-
come complicated. There would be vast areas that could be entrusted to
the IAEA, such as verifying that former military facilities were no longer
used for weapons purposes (which would be a primary task under a com-
prehensively verified Fissile Material Cut-off Treaty)35 or that fissile ma-
terial from dismantled warheads was safely stored and/or transferred to
the civilian fuel cycle. Other aspects of the disarmament process relating
to weapons and their primary components would possibly be verified
jointly by the nuclear weapons states in order to prevent the spread of
proliferation-relevant technical knowledge or by a special IAEA unit
composed of nuclear weapons states’ citizens. This special regime, how-
ever, would end with the disarmament process, since no weapons and
components would be left but only facilities and fissile materials.

Among the UN bodies, the Security Council is most important in the
verification/compliance/enforcement continuum. The IAEA plays an es-
sential role not only in alerting the Council to cases of non-compliance
and in supplying the necessary technical information for decision-making
in such cases, but also in relieving the process of technical assessment of
political undertones as much as possible. The Council, in turn, not only is
the recipient of information from the Agency but provides the Agency
with extraordinary powers and the necessary authority if it comes to en-
forcement against an agitated culprit. The Secretary-General may act as a
facilitator, but rarely as an instigator or a mediator between Council and
Agency. The General Assembly is largely restricted to the role of an ob-
server and, it is to be hoped, an efficient watchdog if needed. The ICJ
could complement the system to bring it closer to the rule of law. It goes
without saying that these revolutionary roles for the Council, the Assem-
bly, and the ICJ carry the risk of abuse and, thus, damage to the United
Nations without helping with the compliance problem. But this is the case
with all proposals for reform: they work well only if those who are em-
powered by change use the new authority well. That political wisdom is
a rare virtue, unfortunately, holds all too true.
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Codification and legal issues

Lori Fisler Damrosch

After the Cuban missile crisis, former Secretary of State Dean Acheson
asserted:

I must conclude that the propriety of the Cuban quarantine is not a legal issue.
The power, position and prestige of the United States had been challenged by
another state; and law simply does not deal with such questions of ultimate
power – power that comes close to the sources of sovereignty . . . The survival
of states is not a matter of law.1

Acheson’s challenge to the relevance of law for nuclear weapons did not
go unanswered:2 international lawyers in the present generation continue
to engage with it.3
With the superpowers having pulled back from the brink in 1962,

codification of legal instruments controlling nuclear weapons began in
earnest. Within a year, a partial test ban treaty had entered into force;4
within the decade, major elements of a legal architecture for nuclear
weaponry were in place, with the Treaty on the Non-Proliferation of
Nuclear Weapons (NPT) as their centerpiece. Together with the NPT,
US–Soviet/Russian arms control treaties have occupied center stage.5
Although these treaties are legally binding, non-binding initiatives have
also transformed nuclear weapons control.6 The General Assembly
cannot create binding law,7 but it exerts influence as a forum for
agenda-setting, political debate, and approval of the outcome of other
processes.
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This chapter examines efforts in several arenas to develop law that
could constrain nuclear weaponry. As a predicate to UN-centered pro-
cesses, in the first section I survey humanitarian law prior to the nuclear
age, before turning in the second section to efforts to control nuclear
testing through law. Following this survey of attempts to codify nu-
clear restraint, I look at UN legal initiatives, focusing on the General As-
sembly’s request to the International Court of Justice (ICJ) – the United
Nations’ principal judicial organ – for an Advisory Opinion on the legal-
ity of nuclear weapons. I then take up the controversial subject of Secu-
rity Council ‘‘legislation’’ on the nuclear issue and beyond. Finally, I
reflect on the changing nature of these law-making processes.

Codification of constraints on weapons prior to
the nuclear age

Antinuclear activists waged a major legal campaign in the 1980s and
1990s, culminating in an Advisory Opinion of the ICJ,8 in an effort to es-
tablish that any use or threat of use of nuclear weapons would violate in-
ternational law. Central to this campaign was the position that customary
international law and treaties already obliged states to refrain from using
or threatening to use weapons that by their nature could not discriminate
between combatants and noncombatants or that would cause unneces-
sary suffering. As a predicate for considering the Advisory Opinion, I
trace briefly here the evolution of international law governing the con-
duct of warfare, focusing on efforts to codify principles of international
humanitarian law (IHL) in the nineteenth and twentieth centuries.

Histories of the law of war often begin with the code of conduct for the
Union Army in the American Civil War, drafted by Francis Lieber.9 Its
progeny figured prominently in the arguments made to the ICJ almost a
century and a half later that long-established humanitarian principles al-
ready barred resort to excessively harmful weapons. As the ICJ observed
in the Nuclear Weapons Advisory Opinion:

The ‘‘laws and customs of war’’ – as they were traditionally called – were the
subject of efforts at codification undertaken in The Hague (including the Con-
ventions of 1899 and 1907), and were based partly upon the St. Petersburg
Declaration of 1868 as well as the results of the Brussels Conference of 1874.
This ‘‘Hague Law’’ and, more particularly, the Regulations Respecting the
Laws and Customs of War on Land, fixed the rights and duties of belligerents
in their conduct of operations and limited the choice of methods and means of
injuring the enemy in an international armed conflict. One should add to this
the ‘‘Geneva Law’’ (the Conventions of 1864, 1906, 1929 and 1949), which
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protects the victims of war and aims to provide safeguards for disabled armed
forces personnel and persons not taking part in the hostilities. These two
branches of the law applicable in armed conflict have become so closely inter-
related that they are considered to have gradually formed one single complex
system, known today as international humanitarian law. The provisions of
the Additional Protocols of 1977 give expression and attest to the unity and
complexity of that law.10

Nuclear weapons states (NWS) presenting arguments to the ICJ ac-
cepted the applicability of IHL as a general proposition but denied that
they had committed themselves through the Geneva Conventions of
1949 (to which they are all parties) or any other IHL instrument to re-
frain from all resort to nuclear weapons.11

Attempts to codify restraints on nuclear testing

One strand of efforts to control nuclear weaponry through treaties has fo-
cused on restricting nuclear tests. These efforts include the Limited Test
Ban Treaty (1963), the US–Soviet Threshold Test Ban Treaty,12 and the
Comprehensive Nuclear-Test-Ban Treaty (CTBT), which was opened for
signature in 1996 but is not in force.13
Non-participation in test-ban treaties (at least for long periods) by cer-

tain nuclear-capable states, particularly France, motivated resort to other
legal strategies between the 1970s and 1990s, including applications by
Australia and New Zealand to the ICJ in an effort to obtain a determina-
tion that French atmospheric testing was unlawful. In the Nuclear Tests
cases, the ICJ found it unnecessary to reach the merits of these conten-
tions; during their pendency, France publicly declared that it had ended
its testing program and did not intend to resume testing. The Court thus
concluded that no further judicial action was required.14 More than 20
years later, upon resumption by France of nuclear testing, New Zealand
sought to reopen its ICJ case. Because the original case had concerned
atmospheric testing and the resumed program was for underground
testing, the Court did not consider that the conditions for reopening the
matter had been met.15
Efforts toward a comprehensive test ban reached a new level with the

adoption of the CTBT at the 1996 General Assembly session; 71 states,
including all five declared nuclear weapons states (N-5), signed the
CTBT then. The total number of signatories is now 178, with 144 having
completed ratification through 2008. By its terms, however, the treaty
cannot enter into force until it has been ratified by 44 states listed in an
annex, which includes all states with nuclear power or research reactors
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on their territories; 35 of those 44 ratifications have been obtained. Until
the remaining ratifications by China, Egypt, India, Indonesia, Iran, Israel,
North Korea, Pakistan, and the United States are secured, the CTBT
cannot enter into force.

Upon signing the CTBT on behalf of the United States, President Bill
Clinton declared that the signatures of the N-5 and many other countries
‘‘will immediately create an international norm against nuclear testing
even before the treaty formally enters into force.’’16 Students of interna-
tional law could debate whether an unratified treaty might have such a
law-generating effect,17 but events in the real world soon dashed the
hopes for Clinton’s proposed norm. Less than two years after the CTBT
was opened for signature, India and Pakistan carried out nuclear tests (in
May 1998), and North Korea did so in October 2006. The year after the
Indian and Pakistani tests, the US Senate voted down a resolution of
advice and consent to the CTBT. The vote of 48–51 was substantially
lower than the two-thirds required for approval of a treaty under Article
II of the US Constitution, and it would require a very significant change
in political conditions for the treaty to be sent forward again.18

ICJ Advisory Opinion on the legality of the use or threat of
use of nuclear weapons

On 15 December 1994, the General Assembly asked the ICJ for an Advi-
sory Opinion under Article 96(1) of the Charter, on the question: ‘‘Is the
threat or use of nuclear weapons in any circumstance permitted under in-
ternational law?’’ On 8 July 1996, the Court gave its response,19 together
with its decision not to answer a corresponding question referred to it by
the World Health Organization (WHO).20 Because a variety of states
had urged the Court to decline to render the requested opinion, the
Court’s first order of business was to decide in favor of proceeding to
the merits. To do so, the Court rejected a range of objections to its exer-
cise of jurisdiction, including the argument that the question was more
political than legal. Turning to the merits, the Court first inquired into
the relevant applicable law, both by surveying a large number of poten-
tially applicable treaties (in the fields of human rights and humanitarian
law and environmental protection as well as arms control, among others)
and also by examining the matter under international customary law.

In the dispositive provisions of the opinion, the Court found unani-
mously that there is in neither customary nor conventional international
law any specific authorization of the threat or use of nuclear weapons,
and by 11 votes to 3 that neither customary nor conventional interna-
tional law contains ‘‘any comprehensive and universal prohibition of the
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threat or use of nuclear weapons as such.’’ In two unanimous paragraphs,
the Court found that any threat or use of force by means of nuclear
weapons would have to comply with Article 2(4) and Article 51 of the
Charter and with international law requirements applicable in armed
conflict, especially IHL rules. Then, by a vote of 7 to 7, with President
Mohammed Bedjaoui of Algeria casting the tie-breaking vote, the Court
adopted the following dispositive paragraph:

It follows from the above-mentioned requirements that the threat or use of
nuclear weapons would generally be contrary to the rules of international law
applicable in armed conflict, and in particular the principles and rules of hu-
manitarian law;

However, in view of the current state of international law, and of the elements
of fact at its disposal, the Court cannot conclude definitively whether the threat
or use of nuclear weapons would be lawful or unlawful in an extreme circum-
stance of self-defence, in which the very survival of a State would be at stake.21

Finally, the Court unanimously ascertained ‘‘an obligation to pursue in
good faith and bring to a conclusion’’ negotiations leading to nuclear dis-
armament.
The fact that the Court was unanimous (or largely unanimous) on sev-

eral aspects of its opinion, and equally divided on the critical paragraph,
has elicited voluminous commentary.22 Each of the 14 participating
judges also appended a separate or dissenting opinion, reflecting a wide
range of views on jurisprudential theory as well as on the substance of
the issues.
Whether the Advisory Opinion has influenced the policies of the states

that matter for nuclear arms control may well be doubted. Soon after its
issuance, the deputy legal adviser of the US Department of State began
and ended an essay on the Advisory Opinion with the proposition that
nothing in the ruling suggested a need for any change in the nuclear pos-
ture and policy of the United States or the North Atlantic Treaty Organi-
zation (NATO) alliance.23 It is unlikely that the other NWS saw the
matter differently. It would be difficult to identify any policy shift attrib-
utable directly to the Advisory Opinion and equally difficult to ascertain
whether its reception in global public opinion shaped the terms of debate
in any arena with concrete authority over nuclear decision-making. At
the margins, the perception that the opinion tended toward delegitima-
tion of most potential uses of nuclear weapons may have strengthened
antinuclear advocacy in some countries, thereby conceivably affecting
the political calculus for national leaders in weighing their stances toward
such matters as willingness to tolerate such weapons on their territories
or admit vessels carrying them into port.
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There is another, more troubling, hypothesis about the impact of the
Advisory Opinion on the real world in which the nuclear threat has to
be addressed. As previously noted, quite a few states – several nuclear
weapons states and a considerable number of states sheltering under
their umbrella – urged that the Court should not opine on the legality of
nuclear weapons because of the intensely political nature of the matter.
Behind these arguments about justiciability lurked a fear – perhaps over-
stated, but neither disingenuous nor trivial – that a judicial opinion on the
legality of nuclear weapons could have the counterproductive effect of
making the task of negotiating disarmament even more intractable (for
example, by removing the flexibility needed for compromise).24 Some
perceive that what the Court actually did was proof that it never should
have answered the General Assembly’s question. Writing shortly after
the issuance of the Advisory Opinion and before events could prove
them right or wrong, some scholars found in the opinion’s perplexing
treatment of ‘‘extreme self-defence’’ a possible validation for the prolif-
erationist tendencies of states that might perceive themselves so threat-
ened. The claim is that the Court’s formulation may have strengthened
‘‘nuclearist’’ factions in political deliberations within states facing a
choice whether to pursue or forgo such weapons.25 If more than one
state in today’s world – North Korea after being branded part of an
‘‘axis of evil’’; Israel in the face of Iranian threats to wipe it from the
face of the earth – could plausibly claim that possession and credible
threat of use of nuclear weapons are their only safeguards in ‘‘an extreme
circumstance of self-defence, in which the very survival of a State would
be at stake,’’ the Advisory Opinion might have unwittingly lent some le-
gitimacy to that claim. Of course, the paragraph as drafted is not a deci-
sion in favor of the lawfulness of nuclear weapons in such circumstances
but rather an acknowledgment of inability to reach a definitive conclu-
sion in the abstract. Still, it would be necessary to rule out the hypothesis
of inadvertent support for pro-nuclear advocacy as part of an inquiry
into whether the opinion’s effects have been benign, neutral, or counter-
productive.

Some perceive an influence from the ICJ Advisory Opinion in encour-
aging the General Assembly to insist on genuine progress from NWS
toward the elimination of these weapons. With the Advisory Opinion
having contributed to the mobilization of pressure toward this objective,
statements emanating from the 2000 NPT Review Conference may have
gone further than the NWS had previously been willing to do in making
their first real commitments in this regard.26 Whether there has been any
change in the actual positions of nuclear weapons states in response to
the aspect of the opinion dealing with negotiated disarmament (or the
Assembly’s further pressures in response to the opinion) is not easy to
discern.
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Other effects, especially as refracted through evolving jurisprudence on
IHL, human rights law, and environmental law, are more noticeable. The
Advisory Opinion is now discussed in every textbook on international
law, both for its doctrinal contributions and for its treatment of funda-
mental problems in the theory of international law, such as the signifi-
cance of state consent (or lack thereof) to changes in legal rules. A
notable example concerning sources of international law is its consider-
ation of General Assembly resolutions: the Court examined a long series
in which large majorities condemned nuclear weapons and characterized
them as illegal, yet the Court correctly found those resolutions to ‘‘fall
short of establishing the existence of an opinio juris on the illegality of
the use of such weapons.’’27 On substantive law, the Court’s conclusions
on the applicability of human rights and humanitarian law in armed
conflict are frequently cited as authoritative. Not only the ICJ itself but
also other tribunals at the international, regional, and national levels
have made use of these holdings.
A final observation concerns the effects of the Advisory Opinion on

the ICJ’s constituencies, which include the General Assembly (as well as
other bodies in the UN family), and ultimately states, which must weigh
their evaluations of the opinion along with other data in considering
whether to resort to the ICJ to resolve their disputes. The Assembly
soon turned to the Court again for legal advice on another intensely
political question – the construction by Israel of a wall in the occupied
Palestinian territory – which the Court answered as expected,28 leading
some critics to decry the ICJ for serving as a rubberstamp for the political
preferences of the Assembly’s majority.29 As for potential effects on
states’ attitudes toward ICJ dispute settlement, one commentator has
observed that the Nuclear Weapons advisory procedure opened up the
Court for unprecedented access by a wide range of states and other ac-
tors and achieved a result that ‘‘uncannily, was almost universally wel-
comed.’’ Ultimately, then, the effect of the Advisory Opinion may be
judged less by whether it helped shape the defense strategies of nuclear
states than by whether it helped shape the conflict-resolution strategies
of those states that were first-time users of the Court’s services.30 Several
of those first-time users, apparently gratified by exposure to this formerly
underutilized judicial body, later returned to the Court to resolve dis-
putes over boundaries, treaty rights, and other matters.31

The Security Council as a law-making forum

Since other chapters address Security Council actions in various con-
texts, this part focuses only on legal aspects of its powers under Chapter
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VII of the Charter, in particular the constitutional controversies over
the Council’s recent ‘‘legislative’’ initiatives.32 International lawyers
and scholars have taken particular notice of the new ground broken with
the adoption of Security Council resolution 1540 (28 April 2004). Re-
solution 1540 joined the problem of the proliferation of weapons of
mass destruction with the risk that such weapons could fall into the
hands of terrorists. Although both proliferation and terrorism had been
treated as threats to the peace for the purposes of the Council’s com-
pulsory powers under Chapter VII,33 resolution 1540 was qualitatively
different. It followed in the footsteps of resolution 1373 (29 Septem-
ber 2001), adopted after the attacks of 11 September 2001, in which the
Council required states to take specified measures against terrorist
threats.

As legal commentators have observed, in contrast to other actions that
have had the character of enforcement against specific targets, the Coun-
cil in resolution 1540 was embarking on a wholly new kind of activity,
which is essentially legislative in character.34 The international law com-
munity is divided concerning the constitutional competence of the Secu-
rity Council to establish general obligations for all states, as contrasted to
enforcing obligations that are already in existence or addressing threats
to peace in specific contexts. Some support the authority of the Council
in principle to create new rules of conduct, with a range of positions on
conditions that could make the exercise of such authority more or less le-
gitimate. Others insist that the Council exceeded its constitutional powers
by purporting to legislate as it did in resolution 1540 and that the resolu-
tion should be treated as invalid.35

These questions of a constitutional character are bound up with the
broader agenda for reform of the Security Council and demands to open
up its processes for fuller participation by those required to abide by its
dictates. Pending resolution of those larger issues, continued resistance to
expansive law-making claims on the Council’s part can be expected. It
remains the case, however, that such legislative capacity is sorely needed
to address urgent threats to peace, which are the Council’s primary
responsibility.

Specific legal issues relating to the NPT regime

Pressures on the NPT have focused attention on legal questions concern-
ing the obligations of parties while the treaty is in force and in connection
with potential withdrawal. Without attempting an exhaustive treatment,
tentative thoughts can be offered on a few such questions.
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Prohibition on aiding the acquisition of nuclear explosive devices
(Article I)

The first and most critical requirement of the NPT is the prohibition on
any transfer by an NWS ‘‘to any recipient whatsoever’’ of any nuclear
weapons or other nuclear explosive devices or control over such weapons
or devices directly or indirectly. Moreover, no NWS may ‘‘in any way . . .
assist, encourage, or induce’’ any non-nuclear-weapon state to manufac-
ture or otherwise acquire such weapons or devices or control over them.
These seemingly clear words have given rise to various interpretive
issues, most recently in the context of the 2007 US–Indian agreement on
civilian nuclear cooperation.36 A full exploration of legal issues relevant
to the US–Indian agreement is beyond the scope of this chapter,37 but it
may be noted that a central premise of the agreement is a strict separa-
tion of India’s civilian and military nuclear programs, as well as the con-
clusion of a Safeguards Agreement with the International Atomic Energy
Agency (IAEA), which would be applicable to India’s separated civilian
nuclear sector.38 On this basis, the US government has concluded that
the agreement is fully compatible with US obligations under the NPT
and under US law.39 The Congress is expected to scrutinize conformity
of the agreement with the NPT and US legislation governing nuclear co-
operation, in connection with the vote that is a prerequisite to entry into
force of the agreement.

Selectivity in cooperation (Article IV)

Article IV of the NPT leaves less than optimally clear the nature and
scope of the obligations ‘‘to facilitate . . . the fullest possible exchange of
equipment, materials and scientific and technological information for the
peaceful uses of energy’’ and to cooperate ‘‘to the further development
of the applications of nuclear energy for peaceful purposes.’’40 It has
been suggested elsewhere in this volume that these provisions might en-
tail an obligation to grant access to nuclear technology, components, and
material on a most-favored-nation basis, thereby putting in question
whether parties can be selective in choosing how and with whom to coop-
erate. It is doubtful, however, that the legal obligation under Article IV
of the NPT should be interpreted as foreclosing states from exercising
discretion in this regard. More plausibly in view of the text, context, and
history of the treaty, all parties (including the NWS) are legally entitled
to choose their partners in cooperation, whether from among existing
treaty parties or from states outside the treaty framework.
The concept of nondiscrimination does indeed find expression in Ar-

ticle IV, but only in the context of the ‘‘inalienable right of all the Parties
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to the Treaty to develop research, production and use of nuclear energy
for peaceful purposes without discrimination’’ under paragraph (1) of
that article, thus evidently referring only to the unilateral rights specified
under that paragraph and not to the cooperative activities indicated un-
der paragraph (2). Nowhere in the text of paragraph (2)’s provisions on
cooperation is a comparable explicit reference to nondiscrimination to be
found. Rather, the terms of that paragraph offer parties various options,
including the possibility of ‘‘contributing alone or together with other
States or international organizations’’ and ‘‘with due consideration for
the needs of the developing areas of the world.’’ Paragraph (2) thus envi-
sions a considerable measure of flexibility in implementation. There is no
indication that the NPT’s drafters meant to require states to cooperate
with states that they might view as hostile, or to exclude them from favor-
ing states with which they prefer to cultivate cooperative relationships.
Indeed, given the circumstances of the Cold War prevailing in 1968
when the NPT was negotiated, its drafters could hardly have contem-
plated mandatory cooperation across bloc lines, or to have ruled out
strategic choices of partners for cooperation. Translated to today’s cir-
cumstances, under the more plausible legal interpretation, the United
States is not foreclosed from engaging in civilian nuclear cooperation
with a non-NPT party such as India, nor is it required to share sensitive
technology with or provide fuel to states with potentially inimical
interests.

Obligations to negotiate disarmament (Article VI)

Article VI of the NPT provides in full:

Each of the Parties to the Treaty undertakes to pursue negotiations in good
faith on effective measures relating to cessation of the nuclear arms race at an
early date and to nuclear disarmament, and on a treaty on general and com-
plete disarmament under strict and effective international control.

The ICJ dealt with this obligation in the final paragraph of its Nuclear
Weapons Advisory Opinion – one on which the 14 participating judges
were unanimous – which reads in full: ‘‘There exists an obligation to
pursue in good faith and bring to a conclusion negotiations leading to nu-
clear disarmament in all its aspects under strict and effective international
control.’’41 The Court characterized Article VI as going beyond ‘‘a mere
obligation of conduct’’ to entail ‘‘an obligation to achieve a precise result
– nuclear disarmament in all its aspects.’’42 The Court found confirma-
tion of this view in unanimous resolutions of the General Assembly, in
at least one resolution of the Security Council, in the final document of
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the 1995 NPT Review Conference, and in general international law on
treaties and good faith.43
In view of the gloss that the Court placed on Article VI – not only

to ‘‘pursue negotiations in good faith’’ but also to bring them to a
conclusion – and the fact that more than a decade has elapsed since the
Court’s exhortation, there is understandable frustration that the goal of
complete nuclear disarmament seems no closer and perhaps further
away than in 1968 or 1996.44 Still, in considering whether any state has
been or is currently in violation of Article VI, it is important to bear in
mind the vast numbers of US and ex-Soviet nuclear weapons that have
been physically eliminated or otherwise defanged. Although this record
may not satisfy the yearning for speedier and fuller progress toward
‘‘complete disarmament,’’ it nonetheless goes a long way to show that
the leading nuclear powers have acted ‘‘in good faith’’ toward Article
VI’s ultimate objective, which requires negotiated and not unilateral dis-
armament. The commitment of considerable sums toward tangible assis-
tance to other states in reducing, securing, or eliminating their nuclear
weapons is also relevant to evaluation of compliance.

The legal meaning of NPT Review Conferences (Article VIII)

Article VIII of the NPT provides for several kinds of actions to be taken
by the parties to the treaty acting collectively. These include the consid-
eration and adoption of proposed amendments,45 as well as the conven-
ing of conferences to review the operation of the treaty ‘‘with a view to
assuring that the purposes of the Preamble and the provisions of the
Treaty are being realized.’’46 Article X(2) provides for a collective deci-
sion to be taken by a majority of parties 25 years after entry into force of
the treaty, concerning its extension indefinitely or for a fixed period.
Agreement on indefinite extension was reached at a Review and Exten-
sion Conference held in 1995. In general, consensus procedures rather
than the majority decision-making rules specified in the NPT have gov-
erned most actions taken in Review Conferences.47
NPT Review Conferences could provide an important vehicle for the

promulgation of authoritative interpretations of the treaty. In interna-
tional law, ‘‘any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions’’ is to
be taken into account in its interpretation.48 The authority of such inter-
pretive decisions could depend on whether they are adopted unani-
mously (e.g. under consensus procedures), by analogy to the kinds of
declarations approved by unanimity in the General Assembly that can
constitute authoritative interpretations of the Charter. The fact that the
NPT allows majority voting on some but not all aspects of the substantive
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treaty regime supports the view that an interpretation not embraced by
unanimity (or not explicitly accepted by all the states whose consent is
required to amend the treaty) would not be authoritative in this sense.

The ICJ’s Nuclear Weapons Advisory Opinion took note of the final
decision of the 1995 Review and Extension Conference, underscoring
that it had endorsed the ‘‘importance of fulfilling the obligation expressed
in Article VI’’ of the NPT.49 The Court treated the Review Conference
as having confirmed the priority attached to an existing obligation, rather
than as having any new law-making significance.

Withdrawal (Article X)

Article X(1) of the NPT provides for withdrawal if a party ‘‘in exercising
its national sovereignty’’ decides ‘‘that extraordinary events, related to
the subject matter of this Treaty, have jeopardized the supreme interests
of its country.’’ Withdrawal is conditioned upon giving three months’ ad-
vance notice to all other parties and to the Security Council, together
with a statement of the events the state regards as having jeopardized its
supreme interests. These procedural conditions have given rise to legal
questions about whether complete compliance is a prerequisite to effec-
tive withdrawal and whether the Council could block such a notice from
taking effect. The actions of North Korea (the DPRK) in 1993–1994 and
from 2002 forward present a test case.

On 12 March 1993, in the same month in which the IAEA director
general reported that North Korea was in continuing non-compliance
with its Safeguards Agreement, Pyongyang gave notice of withdrawal
from the NPT. Before the three months required by Article X had
elapsed, the Council passed a resolution calling for compliance.50 Inten-
sive diplomacy culminating in high-level talks held 2–11 June 1993 pro-
duced an announcement that North Korea had suspended its notice of
withdrawal and would consider itself in ‘‘special status’’ under the NPT.
An ‘‘agreed framework’’ for resolving the crisis was reached in 1994, with
commitments by North Korea on one side and by the United States and
other states on the other. In the ensuing decade, each side claimed that
the other had not fulfilled its part of the bargain. By 2002, another crisis
over suspected violations was in full swing, and in January 2003 Pyong-
yang announced that it would withdraw from the NPT effective imme-
diately.51

Although numerous media reports and even some governmental
sources characterize North Korea as having withdrawn from the NPT,
it appears that the parties to the NPT and the Security Council have
not accepted North Korea’s legal position on withdrawal. North Korea
has been continuously carried as a party to the NPT on status lists
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maintained by the official depositaries of the treaty,52 as well as in the
lists carried on the records of the UN Department of Disarmament
Affairs and the IAEA.53 The Council has ‘‘deplor[ed] the DPRK’s
announcement of withdrawal’’ from the NPT54 and, acting in its enforce-
ment capacity under Chapter VII of the Charter, has ‘‘[d]emand[ed] that
the DPRK immediately retract its announcement of withdrawal’’ and
‘‘return to the Treaty on the Non-Proliferation of Nuclear Weapons and
[IAEA] safeguards,’’55 and it has imposed economic sanctions to induce
this result.
The difference of positions between the DPRK and the rest of the NPT

and UN communities manifests itself as a technical legal dispute over
treaty formalities, when what is at stake could not be of greater conse-
quence to peace and security. Whether the Security Council could re-
quire a state that has never been party to the NPT to comply with the
substantive obligations of that voluntary treaty raises issues of a constitu-
tional character comparable to those concerning resolution 1540. In rela-
tion to North Korea, which had voluntarily accepted NPT obligations yet
apparently violated their substance while in party status, the legal issue is
whether the Council can authoritatively determine that the DPRK’s pu-
tative notice of withdrawal either never became effective or in any event
cannot be legally recognized. Given the Council’s Charter-based respon-
sibilities for dealing with ‘‘threats to peace’’ and its specific role in receiv-
ing notices relevant to such threats, there seems little doubt that the
Council could be the decision-maker of last resort in a dispute over NPT
withdrawal.

Conclusion

Echoing Acheson’s skepticism about whether international law could
meaningfully constrain states in pursuing nuclear weapons policies out
of self-preservation or self-interest, the present generation of interna-
tional law scholarship includes prominent denials that international law
could induce states to change behaviors that they otherwise adopt out
of interest.56 The challenge for those convinced of international law’s
potential is to demonstrate that enmeshment of states in a network of
binding legal commitments can exercise a restraining influence even in
the face of potential proliferation of weapons of mass destruction. That
the regimes may not elicit perfect compliance does not mean that they
are ineffectual.
International law depends on perceptions of legitimacy, which in turn

depend on beliefs that rules have come into being through fair proce-
dures, apply equally to like cases, and resonate with deeply grounded
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principles.57 Well-known features of the nuclear weapons regime fall
short of an ideal program for international law-making. Problems include
differential levels of obligation between nuclear and non-nuclear-
weapons states and differential capacity of the permanent members of
the Security Council (not, incidentally, the only ‘‘nuclear weapons states’’
under the NPT) to impose their preferred policy positions as rules of con-
duct obligatory on others. Still, international law-making, like all legisla-
tive endeavors, can make reasonable distinctions between categories of
conduct or between categories of actors whose conduct ought to be con-
trolled in different ways, without necessarily impairing the legitimacy of
the enterprise.

The consensual foundations of the treaty framework for nuclear arms
control may be insufficient in the current era and in the future. Whether
legislative initiatives such as resolution 1540 will be welcomed or resisted
remains to be seen. Treaty provisions allowing unilateral exit after short
notice unquestionably made it possible for many states to join arms con-
trol treaties such as the NPT, states that would not necessarily have done
so if their consent had been irrevocable.58 But, as the North Korean ex-
ample shows, the Security Council may need to exert its lawful compe-
tence to ensure that free exit is not available to parties that are not
demonstrably in compliance with their previously assumed obligations.

The United Nations, as a quintessentially state-centered body and
one whose law-making capabilities are embryonic and contested, has
mixed prospects as a principal locus of legislative activity in the non-
proliferation domain. The major powers have resisted ceding significant
authority in the United Nations’ direction in this sphere, and indeed
have retained control even of what otherwise might be considered legal
technicalities (such as recording and regulating party status in the NPT).
Crucial elements of the international legal architecture for controlling
weapons of mass destruction fall outside the UN system at the present
time. Even so, the fact of decades of UN-centered legally oriented activ-
ities addressed to nuclear disarmament has created some measure of
autonomous capability for this legally significant international institution.
It is necessary to build on the achievements to date by strengthening the
effectiveness of the legal tools at hand.
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486–487. As Rein Müllerson has observed, none of the five nuclear weapons states
would find their ‘‘very survival’’ threatened short of resort to nuclear weapons; rather,
it is other states that might believe they need something stronger than their current ar-
senal to defend themselves against existential threats. Rein Müllerson, ‘‘On the Rela-
tionship between Jus ad Bellum and Jus in Bello in the General Assembly Advisory
Opinion,’’ in International Law, the International Court of Justice and Nuclear Weapons,
267, 270.

26. This suggestion was offered by M. J. Peterson in comments on this chapter.
27. Advisory Opinion, para. 71. Judge Schwebel’s dissenting opinion elaborates: ‘‘When

faced with continuing and significant opposition, the repetition of General Assembly
resolutions is a mark of ineffectuality in law formation as it is in practical effect.’’

28. Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, 9 July 2004, I.C.J. Reports 2004, 136. See ‘‘Agora: ICJ Advisory
Opinion on Construction of a Wall in the Occupied Palestinian Territory,’’ American

Journal of International Law 99, no. 1 (2005): 1–141.
29. Michla Pomerance, ‘‘The ICJ’s Advisory Jurisdiction and the Crumbling Wall between

the Political and the Judicial,’’ American Journal of International Law 99, no. 1 (2005):
26–42.

30. Thomas M. Franck, ‘‘Fairness and the General Assembly Advisory Opinion,’’ in Inter-
national Law, the International Court of Justice and Nuclear Weapons, 511, 519.

31. First-time users Indonesia, Malaysia, and Mexico (ibid., 518) subsequently brought con-
tentious cases to the ICJ.

CODIFICATION AND LEGAL ISSUES 185



32. Lori F. Damrosch, ‘‘The Permanent Five as Enforcers of Controls on Weapons of Mass
Destruction: Building on the Iraq ‘Precedent’?’’ European Journal of International Law

13, no. 1 (2002): 305–321.
33. Country-specific Chapter VII resolutions against suspected proliferators include resolu-

tion 687 (3 April 1991) on Iraq; resolutions 748 (31 March 1992) and 883 (16 November
1993) on Libya; resolutions 1696 (31 July 2006), 1737 (23 December 2006), and 1803 (3
March 2008) on Iran; and resolution 1718 (10 December 2007) on North Korea. The
Council has also adopted resolutions without specifically invoking Chapter VII in other
instances involving nuclear weapons, including resolutions 885 (16 November 1993) and
1695 (31 July 2006) on North Korea and resolution 1172 (6 June 1998) condemning the
Indian and Pakistani nuclear tests. Other Security Council actions include resolution
984 (11 April 1995) on security assurances to non-nuclear-weapon NPT parties (cited
in the Advisory Opinion).

34. José E. Alvarez, International Organizations as Law-Makers (Oxford: Oxford Univer-
sity Press, 2005), 197–198, 318–319; Stefan Talmon, ‘‘The Security Council as World
Legislature,’’ American Journal of International Law 99, no. 1 (2005): 175; Ian John-
stone, ‘‘Legislation and Adjudication in the UN Security Council: Bringing Down the
Deliberative Deficit,’’ American Journal of International Law 102, no. 2 (2008): 275.

35. Daniel H. Joyner, ‘‘Non-proliferation Law and the United Nations System: Resolution
1540 and the Limits of the Power of the Security Council,’’ Leiden Journal of Interna-

tional Law 20, no. 2 (2007): 489–518.
36. Agreement for Cooperation between the Government of the United States of America

and the Government of India Concerning Peaceful Uses of Nuclear Energy, 3 August
2007; available at hhttp://www.state.gov/r/pa/prs/ps/2007/aug/90050.htmi (accessed 11
November 2008). The agreement is anticipated in the Henry J. Hyde United States–
Indian Peaceful Atomic Energy Cooperation Act of 2006, 22 USC sec. 8001 (2006),
and requires approval of the US Congress. Political developments on the Indian side
have cast the future of the agreement into some doubt.

37. Kate Heinzelman, ‘‘Towards Common Interests and Responsibilities: The U.S.–India
Civil Nuclear Deal and the International Nonproliferation Regime,’’ Yale Journal of

International Law 33, no. 2 (2008): 447–478.
38. R. Nicholas Burns, ‘‘America’s Strategic Opportunity with India,’’ Foreign Affairs 86,

no. 6 (2007): 131–146.
39. ‘‘On-the-Record Briefing on the Status of the U.S.-India Civil Nuclear Cooperation Ini-

tiative and the Text of the Bilateral Agreement for Peaceful Nuclear Cooperation (123
Agreement),’’ by R. Nicholas Burns, Under Secretary of State for Political Affairs,
27 July 2007; available at hhttp://www.state.gov/p/us/rm/2007/89559.htmi (accessed 11
November 2008). ‘‘We think that the U.S.-India agreement strengthens the interna-
tional nonproliferation regime. . . . India will open up its system to international inspec-
tion and it puts the majority of its civilian reactors under IAEA safeguards.’’

40. Article IV(2).
41. Para. 105 (2) (F).
42. Para. 99.
43. Paras 100–103. The Court referred to Security Council resolution 984 (11 April 1995),

which characterizes Article VI of the NPT as ‘‘a universal goal.’’
44. Ramesh Thakur in this volume insists that the nuclear weapons states ‘‘must be deemed

to be in violation of their solemn obligation to disarm, reinforced by the Advisory Opin-
ion of the International Court of Justice in 1996 that Article VI requires them to engage
in and bring to a conclusion negotiations for nuclear abolition.’’

45. Art. VIII(1), (2). The NPT does not authorize amendments without consent; any state
that does not ratify an amendment cannot be bound.

186 LORI FISLER DAMROSCH



46. Art. VIII(3).
47. It is frequently noted that consensus procedures produce lowest-common-denominator

results and that this feature has impeded progress at the NPT Review Conferences. See
Miguel Marin Bosch, ‘‘The Non-Proliferation Treaty and Its Future,’’ in International

Law, the International Court of Justice and Nuclear Weapons, 375, 378–379.
48. Vienna Convention on the Law of Treaties (1969), 1155 UNTS 331, art. 31(3)(a).
49. Advisory Opinion, para. 103.
50. Security Council resolution 825 (11 May 1993).
51. IAEA, ‘‘Fact Sheet on DPRK Nuclear Safeguards,’’ May 2003, hhttp://www.iaea.org/

NewsCenter/Focus/IaeaDprk/fact_sheet_may2003.shtmli (accessed 11 November 2008).
52. Pursuant to Article IX(2) of the NPT, the United Kingdom, the Soviet Union, and the

United States are the designated depositaries. See US Department of State, Treaties in
Force: A List of Treaties and Other International Agreements of the United States in

Force on January 1, 2007 (Washington, DC, 2007), 136 (showing DPRK as an NPT
party without qualification, based on information said to be ‘‘authoritative as of July
27, 2007’’).

53. For the UN Department of Disarmament Affairs listing, see hhttp://disarmament.un.org/
TreatyStatus.nsfi (accessed 12 January 2009). The DPRK is shown as having acceded to
the NPT on 12 December 1985, without change in party status.

54. Security Council resolution 1695 (15 July 2006), Preamble; Security Council resolution
1718 (14 October 2006), Preamble.

55. Security Council resolution 1718, paras 3–4.
56. E.g., Jack Goldsmith and Eric Posner, The Limits of International Law (New York: Ox-

ford University Press, 2005). Even those who do not share Goldsmith and Posner’s
world-view could sympathize with the proposition that establishing rule-based systems
under conditions of high risk and low trust has to be difficult.

57. Thomas Franck, The Power of Legitimacy among Nations (New York: Oxford Univer-
sity Press, 1990).

58. In addition, legal requirements of formal notice in advance of major policy changes can
be stability enhancing in the security realm.

CODIFICATION AND LEGAL ISSUES 187





Part III

Looming threats, new challenges





9

Technology proliferation,
globalization, and the role
of the United Nations

Brian Finlay and Rita Grossman-Vermaas

If the United Nations is to be a useful instrument for its Member States and for
the world’s peoples . . . it must be fully adapted to the needs and circumstances of
the twenty-first century.

Report of the Secretary-General of the United Nations, 20051

On 8 December 1953, President Dwight Eisenhower stepped to the po-
dium at the United Nations General Assembly in New York City as the
nuclear arms race was in full motion. The United States had already pro-
duced nearly 1,500 warheads,2 and the Pentagon was equipping each of
the military services with nuclear weapons. Also, the Soviet Union and
the United Kingdom were testing and deploying atomic weapons. Eisen-
hower hinted at America’s rapidly declining nuclear hegemony, caution-
ing that ‘‘the knowledge now possessed by several nations will eventually
be shared by others – possibly all others.’’ He also warned about the per-
ils of proliferation: ‘‘let no one think that the expenditure of vast sums
for weapons and systems of defence can guarantee absolute safety for
the cities and citizens of any nation. The awful arithmetic of the atomic
bomb doesn’t permit of any such easy solution.’’3

Eight years later, the nuclear club expanded yet again as France con-
ducted its first nuclear test, leading then-Senator John Kennedy to criti-
cize Vice President Richard Nixon for his inattention to the growing
proliferation threat. Kennedy asserted that ‘‘there are indications, be-
cause of new inventions, that ten, fifteen, or twenty nations will have a
nuclear capacity – including Red China – by the end of the Presidential
office in 1964.’’4 As it turned out, China would go nuclear that year and
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Italy, Sweden, and other industrialized European countries were also
pursuing weapons programs.
Together with the superpower standoff, the entry into force of the

Treaty on the Non-Proliferation of Nuclear Weapons (NPT) in 1970 tem-
pered overt pursuit of the bomb beyond the original permanent five (P-5)
members of the UN Security Council for the next decade. But it did little
to stem the race between the United States and the Soviet Union, which
chased each other up the ladder of escalation. By the 1980s, however,
experts were sounding similar alarms heard 20 years earlier: the non-
proliferation regime was under siege. This time, the locus of concern
was not the developed states in the North but developing states, particu-
larly in the Global South. Up to 18 developing countries were thought to
be harboring nuclear ambitions – including Argentina, Brazil, Syria, Iraq,
Nigeria, and Libya.5 By the 1990s, Israel, Pakistan, India, and South Af-
rica were being joined by Iran, North Korea, and Taiwan as potential
breakout states. And, by 2000, the Pentagon was warning: ‘‘In virtually
every corner of the globe, the United States and its allies face a growing
threat from the proliferation and possible use of nuclear, biological, and
chemical weapons and their delivery systems.’’6
Other chapters in this volume examine the existing mechanisms both in

the United Nations’ toolkit and at the disposal of the international com-
munity to address the nuclear threat. From the existing treaty regime
(based on the NPT) and sanctions, to the option of using force, it is
clear that a multi-layered strategy is needed to address the nuclear threat
environment.
This chapter examines how technology proliferation – defined as the

spread of weapons, fissile material, and weapons-applicable technologies
of mass destruction to state and sub-state actors – is being fomented by
the forces of globalization in ways that are rendering the traditional
non-proliferation toolkit inadequate for managing evolving nuclear
threats. It argues for a new innovative partnership among the United
Nations, national governments, and sub-national actors – most notably,
the private sector. And it stresses the need to develop these partnerships
beyond the traditional supply-side approaches to proliferation prevention
by engaging the development community in designing integrated mecha-
nisms to manage the demand side of proliferation, while promoting the
buy-in of all potential proliferators and sustainability for the long term.

‘‘Back to the future?’’

Since the nuclear era began, the proliferation debate has assumed a ma-
cabre character. Looking back at its 60-year history, the future always
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seemed to be more terrifying than the past. But despite apocalyptic pro-
jections about the demise of the non-proliferation regime, such alarms
have been mostly unfounded. The success in containing nuclear weapons
to just four countries beyond the original P-5 testifies to the NPT’s effec-
tiveness, the broader non-proliferation regime, the ability and willingness
of most governments to control the diffusion of dangerous technologies
and materials, and the relative stability provided by the prevailing world
order.

During the Cold War, international norms grew against the possession
and use of weapons of mass destruction (WMD). The world was expect-
ing at least some reduction in stockpiles, even if the elimination of such
weapons seemed a distant hope. Although the number of nuclear-armed
states has grown from five to nine since China’s entry into the nuclear
club, many more countries have abandoned their nuclear ambitions and
arsenals, including Argentina, Brazil, South Africa, Ukraine, Belarus,
and Kazakhstan. In comparison with today, the supply of weapons, mater-
ials, and technologies was tightly controlled by a limited number of gov-
ernments, while demand was comparatively minimal and more easily
tempered under superpower influence. Global trading patterns were pre-
dictable and commerce, while still international, was relatively modest.
Although the forces of globalization and trade liberalization were gather-
ing toward the end of the Cold War, they had not matured to the point
where diverse networks of licit and illicit middlemen facilitated access to
the nuclear market for thousands of newly independent producers, as is
true today.7 Moreover, the scientific community capable of marrying
weapons components to fissile material was limited in size and strictly
governed by the nuclear powers.

In hindsight, state governance of materials and technologies, along
with little upward pressure on breakout to additional countries because
of superpower suasion, meant that proliferation was mostly manageable.
With a limited number of nuclear states, with know-how and materials
under the nearly exclusive control of the P-5, and with downward pres-
sure from superpowers on their allies to go nuclear, restriction of supply
was the best strategy to prevent wider proliferation. One analyst de-
scribes this as the doctrine of the three no’s: no unsecured weapons
and materials and no new domestic capabilities to enrich uranium or
reprocess plutonium meant no expansion of the nuclear club.8

By the 1980s, the simplicity of that equation began eroding. Globaliza-
tion, privatization, technological innovation, and ease of communications
and transport all collided with the end of bipolar stability to challenge the
non-proliferation regime. The focus on states as potential proliferators
and the bulwark of the proliferation regime was in doubt as new forces
began shaping social, political, and economic interactions. New sub-state
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actors emerged, including a more independent private sector with con-
trol over sensitive technologies and dual-use products, and terrorists
intent on acquiring WMD – both acting to substantially diminish state
sovereignty. Governmental controls of their nuclear arsenals thus be-
came insufficient in a global economy where states could not exert abso-
lute control over their territory. In many cases, the transfer of equipment
and technologies once under the management of national authorities
moved to private hands. Innovation brought to market new dual-use and
commercial technologies just as the pace of global commerce was reach-
ing once unimaginable heights.9 In retrospect, although the dire predic-
tions of the past regarding the future of the nuclear-armed world may
have been overstated, they may yet come to pass in an environment
where the emphasis on using supply-side instruments to prevent prolifer-
ation is insufficient.
In a time when many of the privileges of sovereignty are turning into

burdens, governments have proven to be lethargic, unimaginative com-
petitors to a growing array of state and non-state actors intent on dual-
use sales and/or nuclear acquisition. Until the international community
begins using the same resources that would-be proliferators have ex-
ploited for 20 years now, the non-proliferation regime may buckle under
the immense weight of the new challenges being posed.

The post–World War II non-proliferation regime: Supply
side and state centric

America’s use of atomic bombs on Japan in 1945 forever changed mili-
tary strategy and political posturing in both war and peace. With the So-
viet display of its nuclear capability in 1949, one to three years earlier
than the timing predicted by the West,10 the arms race was on. By the
NPT’s conclusion in 1968, five states – the United States, the Soviet
Union, China, France, and the United Kingdom – had acquired arsenals.
For 40 years, these states have enjoyed special rights and privileges under
international law, which are still debated today. Their weapons confer on
them a status to which more than a dozen other nations aspire.
But, since the NPT’s signing, more countries have abandoned nuclear

weapons programs than started them. In the 1960s, six nations aban-
doned developing or conceptual nuclear weapons programs: Egypt, Italy,
Japan, Norway, Sweden, and West Germany. Since the 1970s, 16 nations
have abandoned nuclear programs or weapons or both: Argentina,
Australia, Belarus, Brazil, Canada, Iraq, Kazakhstan, Libya, Romania,
South Africa, South Korea, Spain, Switzerland, Taiwan, Ukraine, and
Yugoslavia.11
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The international community’s approach was to create a non-
proliferation architecture using an overlapping series of treaties and
agreements obligating states to prevent proliferation. Little thought was
given to the implications of proliferation by non-state actors because the
technical barriers and practical obstacles to nuclear terrorism were con-
sidered insurmountable by anyone but a government. Today, there are
25 multilateral, regional, and bilateral agreements on nuclear weapons
and energy, of which the 1968 NPT is the cornerstone. The premise of
these was that the state is the main repository of weapons technology
and can thus prevent access to it by illegitimate states.

Testifying to the success of the state-centric, supply-side focus of the
non-proliferation regime, a relatively small number of nuclear-armed
states exists today. Conventional wisdom during the Cold War held that
the traditional nuclear exporters were parties to the NPT, as well as sub-
scribers to codes of conduct for international nuclear exports, including
the Zangger Committee, the London Club, and the Nuclear Suppliers
Group. These countries included those with and without nuclear weap-
ons, such as Belgium, Canada, Germany, Italy, the Netherlands, Norway,
Sweden, and Switzerland. Countries such as Argentina, Brazil, India,
Japan, Pakistan, South Africa, and South Korea, although considered
potential second-tier suppliers, were not believed to have had the techni-
cal and financial capabilities, or the incentives, to impact the interna-
tional marketplace.12

But there have been serious cases of non-compliance and ultimate
breakout. In addition to the P-5, India, Pakistan, and Israel have devel-
oped nuclear weapons – although Israel neither confirms nor denies this.
Iraq had violated its NPT and safeguards obligations up to the first Gulf
war. The international community has repeatedly warned and tried to
verify the extent to which Iran and North Korea are pursuing weapons
programs; North Korea even withdrew from the NPT in 2003.13 Signifi-
cantly, no non-state actor is known to have a nuclear capability. But, to
be effective in preventing this occurrence, we must understand what has
gone right and why, and how the environment may be changing.

Globalization and the post–Cold War world:
An evolving proliferation challenge

The end of the Cold War coincided with growing state demand – and
some would say non-state demand – for nuclear capability.14 As demand
for peaceful and potentially offensive capacities increased, so too did sup-
ply. The end of the superpower standoff unleashed an unprecedented era
of demobilization, shifting knowledge and capacity from state-governed
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institutions and a limited number of regulated partners to a broader
swath of private actors. With a rapidly globalizing world economy, the
1990s were even more transformational than the demobilization follow-
ing World War II. The emerging nuclear powers of the 1940s and 1950s
orchestrated the production and procurement of dual-use technologies in
their efforts to build their nuclear weapons capabilities.15 But these ef-
forts were bound by transportation and communication limitations, as
well as by the P-5’s strict governance.
In the 1990s, demobilization was fundamentally different. In the former

Soviet Union, new companies emerged from state-owned manufacturing
enterprises. For instance, the government in Moscow became eager to
capitalize on its long history and expertise in civilian nuclear power gen-
eration. In 1999, exports of nuclear fuel cycle goods and services topped
US$2 billion, comprising US$500 million in fuel assemblies and US$1.6
billion in other goods and services. Two years later, exports rose to
US$2.5 billion, and by 2004 they topped US$3.5 billion.16 In addition,
the number of companies serving this global market – particularly dual-
use items – expanded.
Superpower demobilization also unleashed the proliferation of techni-

cal expertise. Thousands of scientists who had been the brains behind
the Soviet weapons complex lost their place in society, and subsequently
sought opportunities to lend their dual-use talents to the private sector in
Russia and abroad. Many ended up in the United States and Western
Europe, but others found lucrative work in North Korea, Iran, and other
countries of proliferation concern.17
The end of the Cold War also coincided with new economic forces

that would put dual-use nuclear technologies in the hands of more non-
state actors, including legitimate industries and, potentially, terrorists
and other criminal organizations. This dynamic spread well beyond
the former Soviet Union. During most of the post–World War II era,
foreign investment in the developed economies of the North and the
developing economies of the South was resisted by developing state
governments.
By the 1990s, however, mainstream economic thinking had concluded

that foreign investment yielded not only short-term financial gains but
long-term economic benefits. The global development community joined
economists and state development agencies in promoting models of
export-oriented growth to the governments of less developed countries.
Lower labor costs and often lax government regulation attracted massive
new sources of foreign investment. Barriers to imports and exports low-
ered worldwide. In 1981, the worldwide average tariff on imports was
29.7 percent. By 2006, that dropped to 9.5 percent.18 As companies
from the developed world began moving their manufacturing and even
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R&D to developing nations because of cheaper labor and fewer legal re-
strictions, the corresponding transfer of information, processes, and tech-
nology led to the generation of local enterprises that collaborated with
or competed for market share. By the late 1990s then, more companies
in more countries than ever could produce dual-use products.19 Intelli-
gence agencies the world over recognized that the locus of proliferation
concern was expanding from the developed North – Germany, Russia,
France, and the United States – to far-flung places such as Malaysia,
Burma, and Sudan.20

In addition to trade liberalization and off-shoring, transportation tech-
nology development enhanced the capacity of companies – including
dual-use technology manufacturers – to ship products in an unhampered,
undetected manner. Larger and more efficient ships, roll-on/roll-off cargo
container vessels, new loading and unloading tools, more efficient port
management, and satellite navigation and tracking accelerated the pace
at which goods flowed. An unprecedented volume of goods began
moving through international mega-ports linked to maritime networks
around the globe. Just as developed countries began expanding their
port facilities to meet burgeoning demand, so too did developing coun-
tries capitalize on the growing industry of transit, transhipment and
re-export services. The United Arab Emirates (UAE) alone invested bil-
lions of dollars during the 1990s to become a global trading hub. By 2007,
more than US$12 billion worth of US goods were flowing through the
UAE annually.21 In 2007 alone, DP World, one of the largest marine ter-
minal operators, announced that it had recorded growth of 19 percent in
throughput with the handling of 11 million TEUs (twenty-foot equivalent
container units) at its marine terminals in the UAE.22 The sheer volume
of trade through many of these ports imposed limitations to oversight
and regulation.

Inspection of goods was further inhibited by some countries’ reluctance
to prioritize controlling the production and trade of dual-use items over
developing their economies.23 As export-oriented economic models
were adopted in countries across the developing world, officials were re-
luctant to sacrifice financial gains to prevent proliferation. Joined by
trade experts, many of these governments blamed the developed world
for overstating the potential dangers of many dual-use items passing
through their ports. In some cases, intense diplomatic and economic
pressures led countries to adopt domestic supply-side, export control
regulations, as the UAE did in 2005. Regulators have since learned,
however, that domestic enforcement of the new standards was lacking
on some occasions. Furthermore, differing legal restrictions in various
countries give criminals the chance to ‘‘forum shop,’’ driving shady oper-
ations to vulnerable locations. In many cases, financial incentives – not
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non-proliferation – were the prime motivators among private companies,
port authorities, and national governments.
At its root, the perceived unwillingness of many states of the South to

embrace tight non-proliferation standards was a conflict over technology
itself. The controls demanded by the North were seen as a gambit to sty-
mie competition and keep the developing world in a secondary economic
tier. In response, the developing countries formed the Group of 77, which
subsequently demanded a New International Economic Order (NIEO)
in the 1970s. This was based on neo-Marxist political economy theory,
which argued that the international trading system was condemning
South America and other developing countries to poverty. Specifically,
the NIEO called for technology transfer to the South and the negotiated
redeployment of some developed countries’ industries to developing na-
tions.24 With this backdrop, restrictions on technical transfers southward
were not viewed favorably by developing countries.
Finally, the information revolution has hastened the ease of transmit-

ting sensitive data to more countries, and thus technology has democra-
tized access to information in ways that both benefit and potentially
harm humanity. Countries once thought to lack the expertise to perform
complex manufacturing operations are developing competitive industrial
sectors that challenge traditional suppliers in Western Europe, for ex-
ample. Now, suddenly, it seems that companies anywhere can build cen-
trifuges and other components.
In addition to the increase in states with the capacity to move dual-use

technologies, the growing number of weak and failing states threatens to
invite wider proliferation by providing havens to sub-state proliferators.
Weakened or non-existent law enforcement, porous borders, ineffective
judicial institutions, and a general lack of capacity in state security are
making these states attractive as either bases or havens for terrorists.
The nexus of failed states, criminal activities, and terrorism is perhaps

most acute across Africa. Al-Qaeda and other terrorist movements have
been active in a number of countries there, with known cells in Egypt,
Tunisia, Algeria, Kenya, Tanzania, Uganda, South Africa, Côte d’Ivoire,
Mauritania, and elsewhere. Criminal networks have developed across the
continent, with money from the lucrative trade in diamonds, narcotics,
and other illicit products being used to support terrorist activities.25
Moreover, the prevalence of poor, disillusioned youth and other persons
whose dire situations have nurtured religious or ethnic grievances pro-
vides fertile ground for criminal or terrorist recruitment.26 Terrorist and
criminal groups have also used Africa in their quest to obtain WMD,
including uranium and other precious minerals from Niger, Congo, and
Sierra Leone and chemical weapons components from Sudan. The exper-
tise to fabricate dual-use hardware and weapons materials into WMD has
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been sought from the scientific communities of the former Soviet Union
and South Asia, as well as from Libya and South Africa.27

Today, the conventional arms trade is a case study in the dark side of
globalization and offers lessons vis-à-vis the potential for dual-use and
nuclear acquisition. During the Cold War, the arms trade was dominated
by a limited number of wealthy states and private companies. Markets
were identified and developed, not for financial gain, but to secure the
loyalty of ‘‘client states’’ in the superpower game of chess. Although
these activities continue without superpower influence, they are joined
by a growing private trade in small arms and light weapons. It can no lon-
ger be assumed that suppliers are governments or state-sanctioned com-
panies. Criminal networks are capitalizing on the reduction in border
controls and increased flow of goods.28 Unlike past decades, proliferation
by a shadowy network of criminal organizations and quasi-legitimate
businesses is more difficult to identify and control. Although less is
known about the growing trade in dual-use nuclear items or the potential
trade in WMD materials and expertise, the lessons of the conventional
arms trade should stand as a warning of the potentially catastrophic con-
sequences of globalization.29

Gaps in the international non-proliferation toolkit

The previous sections have outlined the evolution of a regime conceived
in the context of a superpower confrontation and expanded to meet
the realities of a collapsing Soviet empire. Increasing anxiety about the
clandestine proliferation of unsecured nuclear weapons, materials, and
know-how from the former Soviet republics to unscrupulous states or
even non-state actors led to the conclusion that traditional arms control
tools, although necessary, were insufficient to stem weapons and technol-
ogy dispersal. Governments’ ability to prevent proliferation became
questioned – not merely on the basis of ideology, but also on the basis
of capacity. In one innovative response, ‘‘threat reduction’’ programs
were launched between the United States and former Soviet republics
and then expanded to all G-8 partners and beyond.30

Meanwhile, the growing impact of second-tier proliferation from coun-
tries such as Pakistan became a more broadly recognized threat. As with
the collapse of the Soviet Union, strategies to address this phenomenon
became more focused on technology denial, such as export controls,
strengthened safeguards, sanctions, and even regime change. Little
thought was given to the need for comprehensive outreach to an array
of new actors having a potential role in proliferation prevention, includ-
ing industry and developing governments. Strategies to stem supply were
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limited by governments’ lack of coordinated effort to curtail demand.
Little thought was given to the notion of integrating hard-security,
supply-side programming with soft-security, demand-side incentives to
build buy-in and ensure sustainability.
Generally, governments’ non-proliferation toolkits are limited by

stove-piped policy structures and bureaucratic obstacles that stifle
innovative approaches. The policy-making process in national security
agencies is often sequestered and segmented, rarely forcing departments
to coordinate their activities. The United States has become the classic
case study in the challenges of inter-agency collaboration, particularly in
regard to the intelligence failure preceding the invasion of Iraq. But this
dysfunction is not limited to intelligence nor is it strictly a symptom of
large governments. Governments in Australia, Canada, Denmark, Fin-
land, and Sweden have joined France, Germany, and the United King-
dom in identifying the need to dissolve stove-pipes across and within
government departments to achieve their foreign policy goals.31
In the face of this, governments have still responded with state-centric,

supply-side controls, including tighter export controls, technology access
restrictions, and rigorous regulation enforcement. Ironically, these tend
to put governments in confrontational relationships with the constituency
with which they should develop collaborative partnerships – the private
sector and the developing world. Unless this changes, proliferation chal-
lenges will continue to grow.
While scouring the Iraqi desert in 1991, UN weapons inspectors

stumbled on several vacuum pumps that were traceable to Oerlikon Ley-
bold Vacuum, a German firm that produces vacuum technologies for use
in air-conditioning and television tubes and in automotive applications
and processes. At the time, none of the items discovered were on any
export-control or dual-use item list. But, on closer study, the inspectors
realized that the pump was attached to a cyclotron, which can be used to
enrich uranium through electromagnetic isotope separation. Thus, Oerli-
kon and its competitors had supplied the pumps to the Iraqi government
and unwittingly advanced its weapons program. As news of this spread,
the resulting damage to Oerlikon prompted it to re-think the filling of a
growing number of suspicious requests for technology.32 The incident
also highlighted the ease with which proliferators can exploit legitimate
companies to obtain weapons technologies, the inability of supply-side
measures to contain the threat, and the potential impact of illicit net-
works on legitimate businesses and global security. Oerlikon is an ex-
ample of many public prosecutions of companies that have been willingly
complicit in proliferation or victimized by illicit traders, illustrating the
need for governments to share information collaboratively with both
Western businesses and those in the developing world.
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While even advanced governments remain challenged by technology
proliferation, developing nations face much greater difficulties in prolifer-
ation prevention. Not only are these governments targets for criminal
networks and would-be proliferators, but many face systemic economic
and social challenges with serious implications for their national budgets.
Convincing governments to invest more in counter-proliferation or treaty
compliance, while their infrastructures suffer from gross neglect, is not
easy or even reasonable.

All of this indicates the need to better understand the motives behind
the proliferation chain to prevent the diffusion of technologies. Whereas
an extensive literature was generated during the Cold War examining
states’ decisions to go nuclear, no analysis has evaluated the incentives
for non-state actors to proliferate – either private companies or terrorist
organizations. Understanding demand and motivations to meet it is a
critical challenge for the non-proliferation community.

One way to tackle this might be to untangle the web of assistance dol-
lars given to states worldwide. It should be acknowledged that aid for
judicial sector reform, disaster management, public health, and other
capacity-building initiatives could also support the overall infrastructure
needed to counter proliferation. At a minimum, donors should at least
be assured that stove-piped investments made in one area are not offset
in another; for example, is aid for rule of law and democratization under-
mined by counter-terror assistance to law enforcement agencies? Ideally,
coordinated assistance across the security/development divide could pro-
mote mutual goals. For example, port modernization assistance could
support both economic development goals as well as non-proliferation
objectives.

Although national non-proliferation efforts remained dominated by
supply-side strategies, global mechanisms at least tilt toward more holis-
tic approaches. For instance, the 1999 International Convention for the
Suppression of the Financing of Terrorism set the stage for conceptually
merging conventional terrorism, nuclear terrorism, drug-trafficking, cor-
ruption, and misuse of financial systems. Recognizing that existing mea-
sures failed to address proliferation challenges, the Security Council
went further by passing resolution 1540 in 2004 – the first UN action to
recognize the role of non-state actors in nuclear proliferation. The reso-
lution mandates that UN member states implement a set of supply-side
controls and criminalize proliferationist activities within their territories.
As groundbreaking as 1540 was itself, equally significant was the profile
accorded to proliferation. After the announcement of resolution 1540
with great fanfare, even the Bush administration, long criticized for its
unilateralist approach to foreign policy, seized on it as a critical compo-
nent of its security agenda.
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The adoption of 1540 marked the most significant opportunity since
the attacks of 11 September 2001 to provide states at risk of contribu-
ting to the proliferation threat with the capacity to meet global non-
proliferation norms. If considered more broadly, the resolution could
help bridge the security/development divide by linking mandated non-
proliferation standards to in-country development needs. It also provides
an avenue through which states in need may request assistance by recog-
nizing that ‘‘some States may require assistance in implementing the pro-
visions of this resolution within their territories and invit[ing] States in a
position to do so to offer assistance as appropriate in response to specific
requests to the States lacking the legal and regulatory infrastructure, im-
plementation experience and/or resources for fulfilling the above provi-
sions.’’33 After decades of refining a state-centric regime, UN member
states had an opportunity to combine strategies that were considered
distinct from nuclear issues – i.e. capacity-building, strengthening institu-
tions, border security, and counter-terrorism mechanisms – in support
of the common goal to prevent the spread of WMD and their delivery
systems.34
Similarly, a new initiative to study proliferation financing is an uncom-

fortable issue vis-à-vis international diplomacy. Members of the Financial
Action Task Force (FATF) have been charged to study the issue based
on Iran and North Korea’s illicit financing activities,35 but there is politi-
cal debate regarding whether FATF is the appropriate place for such dis-
cussions. The FATF focuses primarily on countering money laundering
and other operations that could be linked to funding terrorism. Although
strategies to address terrorism and proliferation-related financial net-
works overlap – and FATF could exploit them to understand both chal-
lenges better – the response to the proliferation finance initiative has
been similar to 1540. The general inaction of FATF members to address
proliferation finance may signify a burden of implementing targeted fi-
nancial measures, a lack of political prioritization, or that the FATF
initiative is repetitive. It may be unclear to members how the FATF ini-
tiative fits in with or differs from other obligations in existing WMD-
related treaties, resolutions, or their historical focus on money laundering
and terrorism. Proliferation finance received higher priority in the new
FATF mandate issued in February 2008,36 but whether the initiative can
gain traction is uncertain.
In sum, supply-side efforts – although a critical component of the non-

proliferation regime – must be leveraged by complementary demand-side
efforts to prevent the illicit transfer of potentially lethal technologies to
governments or groups of proliferation concern. Strategies that stymie
the conditions driving legitimate governments and businesses to look the
other way or that propel disaffected persons toward criminal activities
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must become equal layers in global efforts to prevent technology diffu-
sion. This approach must also integrate a range of actors from the secu-
rity and development communities and the public and private sectors.
Furthermore, to achieve the greatest possible buy-in among rich and
poor states and non-state actors, these efforts must be motivated by a
strong sense of enlightened self-interest on the part of all parties.

Closing the gaps: The United Nations’ role in a
new nuclear age

As globalization continues to present new challenges to the non-
proliferation community, innovative approaches that capitalize on its op-
portunities are also necessary. National governments have largely proven
to be unwilling or unable to adapt to these challenges; and national secu-
rity organs seldom intersect constructively with development agencies.

At the same time, the United Nations has suffered from the same com-
partmentalized approach to its mission. To the extent that there has been
any collaboration, it has occurred across the economic and social devel-
opment missions and within the post-conflict peace-building and peace-
keeping roles. But the intersections between these issues and arms
control, disarmament, and non-proliferation are negligible. Despite this,
there is evidence that the United Nations could lead more innovative
approaches to managing the spread of potentially deadly technologies.

The global challenges emerging after the Cold War brought a new im-
petus for the United Nations to reach out to civil society, businesses, and
governments at the sub-national level. This trend grew exponentially in
the late 1990s for many of the same reasons driving other international
changes. As with criminal networks, globalization forged a new aware-
ness of transnational opportunities that the United Nations attempted
to shape and manage. The Internet and other communications technolo-
gies have also made global coordination and information- and resource-
sharing – a core activity of the United Nations – easier. In addition, the
end of the superpower standoff created a climate in which UN agencies
could reach beyond their traditional government partners to civil society,
businesses, and local and state governments. At the same time, the prop-
agation of these partnerships has been driven by the realization that indi-
vidual states, or even a consortium of states, can no longer address many
of the transnational challenges facing the world. From environmental
degradation to public health, new problems are challenging traditional
state actors and their conventional toolkit. The result is a plethora of
new partnerships that include sub-state and non-state actors such as
those found in the business community.
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For example, the UN Global Compact has been a vehicle for the world
organization’s outreach to the business community, engaging companies
in advancing broader UN goals. Specifically, the Compact provides a set
of best practices to better align business strategies with the universally
accepted principles involving human rights, labor, the environment, and
anti-corruption. It also engages the private sector in policy dialogues
and partnerships,37 which have taken various forms serving often over-
lapping goals, from developing codes of conduct to sharing expertise. Ex-
amples include the Global Alliance for Improved Nutrition, the Stop TB
Partnership, the Global Reporting Initiative, and UN coordination of
relief efforts following the Indian Ocean tsunami in 2004.38 Despite the
success of these efforts, a similar partnership has not formed to enhance
global security. Given the serious proliferation threat, the breadth of re-
sources needed to address it, and the limitations on governments, the
timing appears ripe for the United Nations to refine its toolkit in innova-
tive new ways that complement and promote the efforts of governments.
In key ways then, the United Nations is a logical focus for addressing

nuclear technology diffusion and know-how. Its geographical scope is
suited to addressing transnational challenges and its convening powers
are unparalleled. Therefore, the United Nations may be ideal for ap-
proaching aspects of technology diffusion and underdevelopment that
could provide solutions to nuclear proliferation.
The Security Council has already taken a significant step through

resolution 1540 and the formation of the committee charged with its
implementation. Unfortunately, the committee is under-resourced and
restricted to monitoring, without detailed analysis of correlated needs
and resources. Nonetheless, the 1540 Committee, in conjunction with the
Global Compact and UN development agencies, could form the basis
of a partnership to address the potential for technological innovation
leading to WMD proliferation. Effective 1540 implementation requires
outreach not just to countries but to local and regional governments,
non-governmental organizations, and the private sector. It also requires
building traditional, development-oriented capacities in states and re-
gions of concern. Thus, 1540 is tailor-made for linking – across functional
areas – supply-side security objectives with demand-side development
instruments.
By supporting key underlying development needs in-country, the ca-

pacity for implementing 1540 will be reinforced as well. There is little
sense in allocating resources for drafting new export control measures
in a country with limited judicial and legal capacity that cannot even
enforce border control or prosecute transgressions. Thus, linking 1540’s
security goals with the development lessons learned from this aspect of
the mandate may expose where the absence of capacity engenders prolif-
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eration. Also constructive, this linkage could transform the perception of
the Global South of 1540 as a burden to an opportunity in the Global
South. If used and financed appropriately, the 1540 Committee could
also lead development of an innovative partnership with the business
community, whose activities could include:
� Reaching out to civil society to attract the resources for addressing the
underlying capacity needs connected with 1540 implementation

� Pushing for greater involvement of governments and non-state actors
to create sustainable efforts that meet the needs of all partners from
development and security perspectives

� Strengthening codes of conduct and norms not only among govern-
ments but among technology manufacturers, exporters, shipping com-
panies, port operators, and domestic middlemen who are vulnerable
targets for criminals and illicit networks

� Providing a mechanism for coordinating resources and expertise on
both the supply and the demand sides of the proliferation threat

Conclusion

The technological advances of the 1990s empowered a new spectrum of
government and non-governmental actors to capitalize on globalization
for the common good – yielding unprecedented advances in global devel-
opment. As a result, the world is a better place to live than ever before.
Although the so-called ‘‘bottom billion’’ continue to lag far behind, the
number of people in extreme poverty is falling – in some cases dramati-
cally. Between 1990 and 2004, the share of people in the Asia-Pacific re-
gion (comprising 61 percent of the global population) living in extreme
poverty fell from over 1 billion to 641 million. According to the World
Bank, if projected growth rates remain on track, global poverty rates
will fall to 12.5 percent by 2015 – less than half of the 1990 level. Al-
though not as dramatic, the number of undernourished people in devel-
oping countries is also falling. Today, more students than ever before
are completing a full course of primary education, and infant mortality
rates have fallen by 12 percent since 1990 in low-income countries and
by 36 percent in middle-income states.39

On the down-side, the 1990s also fomented the growth of criminal net-
works bent on exploiting the globalized economy for nefarious purposes.
Bolstered by an environment rich in opportunities, illicit traffickers in
human beings, narcotics, pharmaceuticals, and, increasingly, small arms
and light weapons built global decentralized businesses to serve global
markets. The movement of their goods was easily masked by the explo-
sion of legitimate goods making their way around the world.
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In 2007, reflecting on his years as director of the Central Intelligence
Agency, George Tenet noted: ‘‘In the new world of proliferation, nation
states have been replaced by shadowy networks like [A.Q.] Khan’s, cap-
able of selling turnkey nuclear weapons programs to the highest bidders.
Networks of bankers, lawyers, scientists, and industrialists offer one-stop
shopping for those wishing to acquire the designs, feed materials, and
manufacturing capabilities necessary for nuclear weapons production.
With Khan’s assistance, small, backward countries could shave years off
the time it takes to make nuclear weapons.’’40
The apocalyptic projections of the future are not new to proliferation

analysts. But, in the post-9/11 era, the world may have greater reason
than ever to fear a new era of unchecked proliferation. The stability of
the past has given way to an uncertain future that is increasingly beyond
the capacity of one state, or even a group of states, to control.
Considering the new threats to the non-proliferation regime and the

dramatic shifts in global politics and economics, two conclusions can be
drawn. First, an effective non-proliferation strategy can no longer rely
exclusively upon the traditional mechanisms of prevention. Although
these tools remain critical to preventing unchecked proliferation, they
are no longer sufficient in a world where stringent controls over supply
are no longer possible. A new, multi-level strategy must be used to
coordinate the supply-side efforts of the security community with the
demand-side programs of the economic development and democratiza-
tion communities. Second, we must focus more attention on the role of
non-state actors as potential proliferators, consumers, and middlemen
for technology, materials, and WMD know-how. This will require the for-
mation of innovative partnerships that transcend the traditional state and
leverage the capacities of non-state actors, including civil society and the
business community.
As we better understand the implications of globalization for tech-

nology proliferation threats, we must simultaneously begin to promote
and develop a more comprehensive set of solutions. This will involve
identifying a common purpose among actors having a vested interest
– most notably, the security and development communities and private
industry. The United Nations is ideally poised to serve as a broker of
these interests. We can start with existing mandates, such as resolu-
tion 1540, which provide the foundation for building partnerships to
meet the challenges posed to the non-proliferation regime by modern
technologies and globalization. When this happens, the only question
that would remain is whether the United Nations and its member
states will overcome the long-ingrained barriers to cooperation and
muster the will to launch and carry out this important endeavor to its
full conclusion.
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Dealing with extra-NPT actors
and non-state actors

Waheguru Pal Singh Sidhu

In the post–Cold War world the United Nations has witnessed the emer-
gence of three challenges related to nuclear weapons. First, there is the
challenge posed by states within the existing Nuclear Non-Proliferation
Treaty (NPT) regime.1 The second set of challenges comes from states
outside the NPT regime, what this chapter refers to as the ‘‘extra-NPT re-
gime actors.’’ The third and perhaps most formidable challenge emanates
from non-state actors, including but not limited to terrorist groups. This
chapter will focus on the role of the United Nations in effectively ad-
dressing the challenges posed by these new actors – state and non-state
– presently outside the NPT regime.
The international community of states – either individually or collec-

tively – has followed at least three different approaches to address these
challenges: technological; military; and political and diplomatic. Techno-
logical approaches primarily seek technical fixes to deal with nuclear
challenges and include civil defense measures to protect populations
against nuclear attacks as well as missile defense systems to prevent
nuclear-capable missiles and aircraft from reaching their intended tar-
gets.2 This approach does not normally involve the United Nations. Mili-
tary approaches that seek to use force to address the threat of nuclear
weapons are also referred to as counter-proliferation.3 The Israeli attacks
against the Osirak reactor in 1981 and against the suspected nuclear reac-
tor in Syria in 2007, as well as the various limited strikes against Iraq
launched by the United States and its allies in the 1990s followed by the
full-scale invasion in 2003, fall into this category. The United Nations has
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been involved only to the extent that such attacks have been either en-
dorsed or condemned by the world organization. Political and diplomatic
approaches to address the nuclear challenges of extra-NPT and non-state
actors have ranged from negotiations to sanctions and have often
(though not always) occurred within the UN system.

Although the three above-mentioned approaches are all distinct, there
is clearly a considerable degree of overlap between them. For instance,
the technological fixes, especially missile defense systems, can also have
military doctrinal implications. Similarly, military options (both the
actual use of force and the threat of the use of force) have sometimes
been used to buttress political and diplomatic efforts. On the other
hand, a particular emphasis on only one approach could end up under-
mining another equally important approach. This chapter will consider
all three approaches but will specifically focus on the political and diplo-
matic approach. After all, the UN system is most conducive to political
and diplomatic deliberations.

The chapter begins by defining extra-NPT actors, then surveys the
historical record of such actors in world politics. It then assesses three
distinct approaches to extra-NPT actors. The chapter next turns its atten-
tion to the salience of non-state actors in international nuclear orders.
After defining non-state actors for the purposes of this investigation, the
chapter analyzes two approaches employed to deal with these actors. The
chapter concludes with a discussion of the implications of extra-NPT and
non-state actors for the United Nations.

Defining extra-NPT actors of concern

Defining the extra-NPT actors that pose nuclear challenges is problem-
atic. Conventional wisdom suggests that the three states that acquired nu-
clear weapons after the conclusion of the NPT on 1 July 1968 – either
overtly and explicitly by declaring themselves to be nuclear weapons
states (India and Pakistan) or covertly and implicitly by not confirming
the existence of nuclear weapons (Israel) – and that are the only states
not to have signed the NPT are the obvious extra-NPT actors of concern.
However, states that signed the NPT but developed nuclear weapons
(South Africa, Iraq) and conducted nuclear tests (the Democratic
People’s Republic of Korea, DPRK) defy this neat categorization. Indeed,
the DPRK, which has been a non-nuclear-weapon state member of the
NPT since 1985, is reported to have started a nuclear weapons program
soon thereafter, announced its withdrawal from the NPT in 2003, and
subsequently conducted a nuclear test on 6 October 2006.4 Similarly,
both France and China, which conducted nuclear tests before 1 July

DEALING WITH EXTRA-NPT ACTORS AND NON-STATE ACTORS 211



1968 but joined the NPT only as late as 1992, could also be regarded as
extra-NPT actors for the interim period. Moreover, if the NPT regime is
understood to include the Comprehensive Nuclear-Test-Ban Treaty
(CTBT), then both China and the United States, which have signed but
not ratified this treaty, could be considered to be extra-NPT actors.
Nonetheless, for the purposes of this chapter, Israel, India, and Paki-

stan will be considered as the new state actors that are outside the exist-
ing NPT regime since the end of the Cold War, although both Israel and
India, clearly, became nuclear weapons states much earlier. Iraq and the
DPRK, though they posed a significant challenge to the United Nations,
will not be considered here at length for two reasons: first, both of these
cases and their implications for the United Nations have already been
studied in great detail.5 Second, Iraq is now back in the fold and efforts
have begun to ensure that the DPRK will also eventually return to the
non-proliferation regime. Similarly, the NPT nuclear states, particularly
China, France, and the United States, will also not be considered because
as veto-wielding members of the Security Council they have an implicit
immunity against any UN efforts to ensure their compliance.

Historical overview

This section provides a brief overview of how the UN system dealt with
the three extra-NPT actors. Its objective is to identify the pattern of ap-
proaches followed by UN members to address the cases of Israel, India,
and Pakistan.

Israel

On 12 June 1968 Israel voted in favor of the NPT in the General Assem-
bly and was expected to sign the treaty even though it had already devel-
oped a nuclear weapons program and, possibly, even nuclear weapons by
then. This approach was not dissimilar from that of other states, notably
Sweden and Switzerland, which too had pursued nuclear weapons pro-
grams but eventually gave them up and joined the NPT. However, Israel
did not sign the NPT and still remains outside the regime. Israel’s reasons
for staying out of the NPT are primarily security related.6
The first tentative UN response to the Israeli position came in the form

of a 1974 General Assembly resolution, originally mooted by the shah of
Iran and the League of Arab States, on the Establishment of a Nuclear-
Weapon-Free Zone in the Region of the Middle East. This resolution
came in the wake of the 1973 Yom Kippur War, during which it was
widely reported that Israel, facing a possible conventional defeat, had
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seriously considered using its nuclear option before the tide turned in its
favor. This resolution does not explicitly mention Israel but implicitly re-
fers to it by calling on ‘‘all parties concerned in the area’’ to ‘‘refrain . . .
from producing, testing, obtaining, acquiring or in any other way possess-
ing nuclear weapons.’’7 The resolution also calls on all parties concerned
in the area to accede to the NPT. This resolution, which was regularly re-
peated, was expanded in 1990 to create a ‘‘zone free of weapons of mass
destruction in the Middle East’’ (WMDFZ). The same resolution was
also a key element in the 1995 deal between non-nuclear Arab states
and the United States, which allowed for the NPT to be extended indef-
initely.8 The Middle East WMDFZ (and the tacit reference to Israel’s
nuclear program) was also reiterated in Security Council resolution 687
(3 April 1991) dealing with Iraq’s annexation of Kuwait.

In 1978, a General Assembly resolution specifically called upon the
Security Council to issue a resolution under Chapter VII that would call
upon all states to ‘‘end all transfer of nuclear or fissionable material or
technology to Israel.’’ Although the resolution refers to all states, it
makes particular mention of the ‘‘military and nuclear collaboration
with South Africa.’’9 However, the Council did not oblige. Nonetheless,
the Assembly resolution is particularly noteworthy because it came just
months before the suspected nuclear explosion reported in the south In-
dian Ocean in September 1979 which was alleged to have been jointly
conducted by South Africa and Israel.10 Since then the Assembly has
regularly passed resolutions that call upon Israel to ‘‘renounce possession
of nuclear weapons’’ and accede to the NPT, noting that Israel is now
the ‘‘only State in the Middle East that has not yet become party to the
Treaty.’’11 This persistence on the part of the Assembly is in contrast to
the reticence of the Council on the subject of Israel’s nuclear weapons.

Following the Israeli attack on the Iraqi nuclear reactor at Osirak on
7 June 1981, both the General Assembly and the Security Council re-
sponded with resolutions. The Assembly resolution not only condemned
the attack but also requested the Council to ‘‘investigate Israel’s nu-
clear activities and collaboration of other states and parties in those
activities.’’12 However, this resolution, which came months after the at-
tack and was dependent on the Council for enforcement, did not have
the same weight as the Council resolution issued within weeks of the
attack.

Security Council resolution 487 (19 June 1981) passed unanimously
and marked the first instance of Council action dealing with Israel’s nu-
clear program despite evidence of the program’s existence for more than
a decade. Even here, although the Council strongly condemned the Is-
raeli military action, it merely called upon Israel to ‘‘place its nuclear
facilities under the safeguards of the International Atomic Energy
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Agency.’’ The Council did not call for Israel to dismantle its nuclear
weapons program or to sign the NPT. Nor did it call on member states
to impose sanctions or end the transfer of nuclear material and technol-
ogy to Israel. Significantly, this resolution was not passed under Chapter
VII of the Charter. Since then, no Council resolution has made a specific
effort to deal with Israel’s nuclear weapons program.
Interestingly, neither the General Assembly nor the Security Council

has taken up the issue of Israel’s attack of 6 September 2007 on a sus-
pected nuclear facility deep within Syria. This was partly because initially
neither Israel nor Syria admitted to the incident. However, subsequently,
the United States released information asserting that the site hit in Syria
was a nuclear reactor built with the assistance of North Korea. These rev-
elations, made seven months after the Israeli attack, led the director
general of the International Atomic Energy Agency (IAEA), Mohamed
ElBaradei, to criticize both the United States for not revealing the pres-
ence of an unsafeguarded nuclear reactor in Syria and Israel for taking
unilateral action against it and preventing a proper IAEA inspection.13
This admonishment notwithstanding, the Council is unlikely to pass a res-
olution condemning Israel’s action against Syria along the lines of resolu-
tion 487, especially given the tacit US approval.
On 25 September 1996, Israel signed the CTBT but has still to ratify

it. In 2004, Israel also agreed to host monitoring facilities related to the
International Monitoring System (IMS) of the CTBT, which might indi-
cate that Israel has ruled out nuclear tests even though it has not ratified
the treaty. Israel might be holding up the ratification of the CTBT as a
bargaining chip against some of its neighbors, such as Syria and Iran,
which have still not signed the treaty, or even Egypt, which has signed
but not ratified the CTBT.
Significantly, ever since the case of Tehran’s alleged violation of its

NPT commitments was raised in the United Nations – most significantly,
Security Council resolutions passed under Chapter VII that imposed
sanctions on Iran – Israel has also been taking political and diplomatic
initiatives within the United Nations to pressure the international com-
munity to ensure that Iran adheres to its obligations. Simultaneously, Is-
rael has hinted at military action in the event that Iran is not prevented
from developing nuclear weapons.14 Israel’s behavior implies that, even
though it remains outside the regime, NPT norms are critical for manag-
ing the nuclear world order.
Perhaps this is why, in 2007, Israel made a pitch to the Nuclear

Suppliers Group (NSG) and sought exemption from non-proliferation
rules on two grounds: first on account of Israel’s credentials in nuclear
non-proliferation, safety, and security; and, second, to develop a ‘‘criteria
based approach for nuclear collaboration with non-NPT states.’’15 This
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approach is not dissimilar from the efforts being made by India to seek a
similar exemption from the NSG.

India

India was among the first countries to propose the principles of an NPT
in 1965 and took an active part in the negotiations at the Eighteen-
Nation Disarmament Conference (ENDC) in Geneva.16 It was the key
author of Article IV, which ensured ‘‘the inalienable right’’ of all NPT
parties ‘‘to develop research, production and use of nuclear energy for
peaceful purposes without discrimination.’’17 However, by the time of
the crucial vote on the NPT in the General Assembly, India expressed
its opposition to the treaty. Although it had not developed nuclear weap-
ons by then, India did not want to foreclose this possibility in the future.
India’s non-accession was succinctly expressed by Prime Minister Indira
Gandhi on the grounds that, ‘‘[w]ith China at her back, and Pakistan
lurking on the sidelines, she foresaw no alternative but to keep open her
option on the production of nuclear weapons.’’18 Since then India has not
signed, and is unlikely to sign, the NPT as a non-nuclear-weapon state.19

Subsequently, on 18 May 1974, India conducted a ‘‘peaceful nuclear
explosion’’ and tested a nuclear device.20 The UN response to the first
Indian nuclear test was a General Assembly resolution declaring a
nuclear-weapon-free zone in South Asia, though it makes no specific ref-
erence to India’s nuclear test.21 Curiously, although the resolution makes
references to other nuclear-weapon-free zones, it makes no mention of
the NPT, unlike a similar resolution on the Middle East, which was
passed around the same time and which explicitly refers to the treaty.
This lapse is probably because Pakistan, the sponsor of the resolution,
was itself opposed to the NPT. This resolution was also regularly re-
peated right until 1997, even though Pakistan had itself developed nu-
clear weapons during this period.22 The resolution was not introduced
after Pakistan conducted its own nuclear tests in May 1998.

In contrast, the Security Council did not pass a single resolution in re-
sponse to the first Indian nuclear test in 1974. However, a group of seven
countries, including four veto-wielding permanent members (France, the
Soviet Union, the United Kingdom, and the United States), established
the NSG with the express objective of further curtailing the export of
nuclear equipment, materials, or technology to countries such as India.
With the exception of France, all the other NSG countries were also
members of the NPT. China, another veto-wielding member of the Coun-
cil, became a member of the NSG in 2004. Given the voluntary nature
of the regime, NSG members could still export equipment, materials,
or technology to non-NSG countries. For instance, Russia transferred
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nuclear fuel to India in 2001 ‘‘even though 32 of 34 NSG members earlier
declared that the shipment would contradict Russia’s NSG commit-
ments.’’23 That NSG members were some of the biggest violators became
evident when Iraq presented its weapons-program dossier to the Council
in December 2002 – it read like a who’s who of the NSG.
As in the NPT negotiations, India was one of the prime movers in the

negotiations at the Conference on Disarmament (CD) in Geneva leading
to the CTBT in the 1990s. However, by the time the treaty was ready to
be adopted in 1996, New Delhi, which was vehemently opposed to some
of its key provisions, blocked it. The treaty was salvaged when an Austra-
lian proposal to move the CTBT to the General Assembly in New York
was adopted. The reasons for India’s reticence about the treaty became
clear when two years later it conducted nuclear tests and declared itself
to be a nuclear weapons state.
In the wake of the Indian and Pakistani nuclear tests of May 1998, the

Security Council passed resolution 1172 (6 June 1998). China, in its ca-
pacity as president of the Council, actively sought and coordinated the
consultation between the permanent five members (P-5) that led to the
adoption of the resolution, which condemned the tests and demanded
that India and Pakistan unconditionally sign the CTBT and the NPT and
refrain from weaponization. In fact, China also unsuccessfully lobbied the
other P-5 members to ban India from becoming a permanent member of
the Council in future.24 During US President Bill Clinton’s visit to Bei-
jing in June 1998, China and the United States issued a joint communiqué
on South Asia that called on India and Pakistan to ‘‘stop all further nu-
clear tests and adhere immediately and unconditionally to the CTBT, . . .
and to enter into firm commitment not to weaponize or deploy nuclear
weapons or the missiles capable of delivering them.’’25
Ironically, despite resolution 1172 (or perhaps because of it), India and

the United States embarked on an unprecedented and prolonged dia-
logue on security issues from 1998 to 2000. Although the mandate for
this dialogue came ostensibly from the resolution and was primarily to
preserve ‘‘the viability of the global nonproliferation regime,’’ it led to
the first serious and substantial engagement between the world’s two
largest democracies in the post–Cold War era.26 The erudite foreign
minister Jaswant Singh led the Indian side while the seasoned diplomat
and accomplished arms control negotiator Strobe Talbott headed the US
team. The discussion focused on five issues: de facto adherence to the
CTBT; fissile material; strategic restraint; export controls; and an India–
Pakistan dialogue.27 In all, the Singh–Talbott dialogue lasted 12 rounds.
This engagement culminated in Bill Clinton’s visit to India in March 2000
and the signing of the joint Vision Statement, which moved the Indo-US
relationship one notch up.28 It could also be argued that the dialogue
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paved the way for the subsequent Indo-US nuclear deal announced in
2005 (known officially as the ‘‘US-India Civil Nuclear Cooperation Initia-
tive’’). Similarly, partly as a result of resolution 1172, India was successful
in embarking on strategic dialogues with not only the other four ‘‘offi-
cial’’ nuclear weapon states but also Germany, Japan, and even Austra-
lia. These dialogues inevitably provided a tacit endorsement of India’s
status as a state with nuclear weapons, clearly a consequence contrary to
what resolution 1172 was intended to achieve.29

The proposed Indo-US nuclear deal illustrates this approach and re-
flects the touchy relationship between such ad hoc initiatives and the
treaty-based regime. The Indo-US agreement calls, in the first instance,
for a separation of the Indian civilian and military nuclear programs.
This is to be followed by an agreement between New Delhi and the
IAEA that would put all 14 Indian civilian nuclear reactors under IAEA
safeguards, followed by another special arrangement with the NSG to
allow its members to supply nuclear fuel for India’s civilian reactors. Pre-
dictably, this effort to establish Indian exceptionalism has proved to be
contentious both within India and outside. One school, pejoratively re-
ferred to as the ‘‘non-proliferation ayatollahs,’’ argues that such a deal,
which rewards actions that blatantly challenge the non-proliferation
norm, would not only allow India to expand its nuclear arsenal but
further undermine the already battered NPT regime.30 Another equally
vocal school asserts that the Indo-US deal is essential not only to facili-
tate India’s participation in the global non-proliferation regime but also
to ensure the relevance of the existing regime, strengthening it further.31
In either case, what is evident is that ad hoc approaches, which promote
the exceptional rather than the universal, are likely to be regarded with
great suspicion and consequently are unlikely to be smoothly integrated
with the global regime.

Pakistan

Pakistan supported the Irish proposal for the NPT and participated (al-
though not as actively as India) in the ENDC. Pakistan also supported
the NPT resolution in the General Assembly in 1968. However, once In-
dia refused to accede to the NPT, Pakistan also decided not to join the
treaty and still remains outside the regime. Like India, Pakistan also
chose not to sign the CTBT and is unlikely to do so.

Following the 1974 Indian nuclear test, Pakistan embarked on its own
nuclear weapons program and simultaneously proposed the establish-
ment of a nuclear-weapon-free zone in South Asia. There were no
Pakistan-specific resolutions related to its nuclear program in either the
General Assembly or the Security Council until its tests in May 1998.
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However, Pakistan was the target of both the US Nuclear Non-
Proliferation Act of 1978 and the NSG Guidelines.32 Some scholars ar-
gue that ‘‘US policy toward Pakistan has been much less consistent
[than towards India].’’33 For instance, Washington cut off economic and
military assistance when Pakistan acquired uranium-enrichment technol-
ogy in 1979 only to rescind its suspension a couple of years later in order
to get Pakistan’s support against the Soviet presence in Afghanistan.
Throughout the 1980s, while Pakistan was a key US ally in the region, it
was subject to the Pressler Amendment, which called for the US presi-
dent to certify that Pakistan did not possess a nuclear device. Although
Pakistan President Zia-ul-Huq boasted in 1987 that Pakistan had ac-
quired nuclear weapons capability, US certification was nonetheless
forthcoming. However, in 1990, as soon as the Soviets were ousted from
Afghanistan, President George H. W. Bush could not certify that Paki-
stan did not possess a nuclear device, and this led to the reimposition of
sanctions. Following the May 1998 nuclear tests, these sanctions were
buttressed by prohibitions on US bank-backed loans or credits and the
denial of the American Export-Import Bank’s support for exports. In
addition, Pakistan, like India, was the target of Council resolution 1172.
However, soon after the events of 11 September 2001 and the US inva-
sion of Afghanistan, all of these sanctions were lifted and Pakistan was
reinstated as a strategic ally of Washington in the region.
Although the United States and Pakistan embarked on a nuclear dia-

logue in the wake of resolution 1172, the results were very different than
those of the Indo-US dialogue. The US–Pakistan dialogue was focused
more on the safety and security of Pakistan’s nuclear arsenal. This dia-
logue and US concerns became more pointed following revelations of
the activities of Dr A. Q. Khan and his alleged role in the proliferation
of nuclear weapons technology to Iran, Libya, and North Korea. The Pa-
kistani authorities argued that Khan was acting alone and had violated
national laws, but these assertions are not borne out by the particulars.
In the first instance, Pakistan passed a law controlling exports of goods,
technologies, material, and equipment related to nuclear and biological
weapons that entered into force only on 23 September 2004. Prior to
that, Pakistan released export control regulations in July 1998, February
1999, and August 1999, as well as the Export Policy and Procedures Or-
der of November 2000, all of which – according to experts – were full of
loopholes.34 These weak regulations, coupled with Khan’s special status
in Pakistan, meant that ‘‘Khan had a complete blank check. He could do
anything. He could go anywhere. He could buy anything at any price.’’35
One possible explanation is that the Pakistani government knew of

these proliferation activities and, perhaps, even acquiesced for the sake
of the national nuclear arsenal. An equally worrying, but perhaps more
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unlikely, possibility is that the Pakistani authorities were unaware of the
activities of Khan and had no oversight or control over them.36 The
Khan case scuttled any possibility of a US–Pakistan nuclear deal along
the lines of that reached through the Indo-US dialogue, about which
Islamabad had been keen.

Three approaches to extra-NPT actors

From the above overview, it is evident that the community of states has
sought to address challenges posed by extra-NPT actors through three
approaches. The first is the traditional multilateral institutional approach
anchored in treaty-based regimes related to non-proliferation, such as the
NPT, the CTBT, and the Fissile Material Cut-off Treaty (FMCT). The
central idea is to enmesh the three extra-NPT actors into various ele-
ments of the evolving architecture so that in the not-too-distant future
these states become de facto, if not de jure, members of the non-
proliferation regime. However, this approach appears to be increasingly
difficult to implement for a number of reasons and risks becoming a
pipedream.

In the case of the CTBT, opened for signature in September 1996, it
was hoped all 44 states mentioned in Article XIV, including Israel, India,
and Pakistan, would sign and ratify the treaty. However, even 10 years
later only 35 of the 44 Article XIV states (excluding China, Israel, India,
North Korea, Pakistan, and the United States) had done so. Thus, even if
Israel, India, and Pakistan sign the treaty it is unlikely to enter into force
unless the others sign and ratify it as well.

Similarly, the FMCT is at risk of being still-born. It began its precari-
ous life as a resolution prohibiting the production of fissile materials for
nuclear weapons or explosive devices in December 1993. In March 1995,
just before the NPT Review and Extension Conference, the Conference
on Disarmament adopted a report agreeing to establish an ad hoc
committee to negotiate the proposed fissile materials ban. Several dele-
gations, particularly Pakistan, Iran, Egypt, and Algeria, pushed hard to
include existing stocks (the product of past production). The nuclear
weapons states and India rejected attempts to address stocks, arguing
that the UN resolution was for a ban only on future production, i.e. a
cut-off.

From 1995 until now, the FMCT issue has been blocked by two main
issues: stocks and linkage with nuclear disarmament. Led by India, a
number of non-aligned countries had been linking the commencement
of FMCT negotiations to concurrent negotiations on a timetable for nu-
clear disarmament, which the five nuclear weapons states refused to take
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seriously. Subsequently, China also linked the FMCT to progress on the
resolution to prevent an arms race in outer space. The FMCT pre-
negotiations were ironically the only silver lining to an otherwise dismal
record of the CD over the past decade. According to the September 1999
issue of the official newsletter of the United Nations Department for
Disarmament Affairs, the CD ‘‘never reached agreement on the adoption
of a programme of work for its 1999 session, and thus was not able to
undertake substantive work.’’37 With the CD paralyzed, the FMCT a
non-starter, and the CTBT still to enter into force, there is little prospect
of the de facto inclusion of the extra-NPT actors into the broader non-
proliferation regime.38
Moreover, one major drawback of these treaties, even if they were suc-

cessfully negotiated or entered into force, is that, although they tend to
be strong in international law, their institutionalized compliance mecha-
nisms are weak on enforcement. For example, the NPT is as ineffective
in enforcing Article X (which deals with the withdrawal of states from
the treaty) as it is Article VI (which calls for disarmament).
The second approach is through non-treaty-based multilateral state-

ments, such as the various declarations and resolutions by the Security
Council and the General Assembly. The first significant step to co-opt
the three extra-NPT actors was the Council’s presidential statement of
31 January 1992, which stressed that ‘‘proliferation of all weapons of
mass destruction constitutes a threat to international peace and security’’
and, with specific reference to nuclear weapons, noted ‘‘the decision of
many countries to adhere to the Non-Proliferation Treaty and emphasize
the integral role in the implementation of that Treaty of fully effective
IAEA safeguards.’’39 This statement, which also highlighted the failure
of the NPT nuclear weapons states (which are also the Council’s un-
elected P-5) to keep their commitments to the treaty, was probably the
price they were willing to pay for getting the elected members to accept
the issuing of a presidential statement. Apart from this presidential state-
ment, the Council has passed only four resolutions in the past 60 years
related to the extra-NPT actors and nuclear proliferation: 487, 687, 1172,
and 1540 (28 April 2004).
These resolutions also reveal several trends related to the Council it-

self. First, with the exception of the presidential statement of 1992 and
resolution 1540 – to be discussed below – all these resolutions are coun-
try specific. Second, resolutions have been possible only when there is a
consensus amongst the Council’s P-5. Third, neither of the resolutions re-
lating specifically to Israel, India, and Pakistan (487 and 1172) falls under
Chapter VII of the UN Charter. This is in sharp contrast to those resolu-
tions addressing NPT member states (Iraq, North Korea, and Iran), all of
which are under Chapter VII. Thus, it would appear that the Council is
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unable or unwilling to pass resolutions under Chapter VII against non-
NPT states. Fourth, even when it does manage to pass resolutions against
the three extra-NPT states, the Security Council’s implementation re-
mains uneven and contentious, partly on account of the limited capabil-
ities of the IAEA (often the implementing agency) and partly as a result
of the reluctance of one of the P-5 to confront the country in question for
political or strategic reasons. Finally, historically the P-5 have taken ini-
tiatives to address the issue of the extra-NPT states outside the Council,
evident in the creation of the NSG, for example. However, Israeli,
Indian, and Pakistani nuclear weapons bear testimony that initiatives
outside the United Nations, such as the NSG, may have delayed nuclear
weapons programs but they were unable to prevent these states from
building nuclear weapons. Still, although these initiatives have not
stopped the nuclear weapons programs of the three countries, they have,
clearly, changed their behavior. For instance, both Israel and India have
sought to adhere to NPT norms and are now seeking exemption from the
NSG Guidelines based on their responsible behavior. Similarly, all three
states have introduced legislation or made declarations to adhere to
Council resolutions related to non-proliferation.

In contrast to the reluctant activism of the Security Council towards
the extra-NPT actors, the General Assembly has been active in the
sphere of nuclear non-proliferation ever since the 1950s. US President
Dwight D. Eisenhower first presented the ‘‘Atoms for Peace’’ plan be-
fore the General Assembly in 1953. During the 1960s, the Assembly
passed several resolutions supporting the NPT and after further revision
– concerning mainly the Preamble and Articles IV and V – commended
the draft text of the NPT, which is annexed to resolution 2373 (XXII).
Similarly, it was the Assembly that resurrected the CTBT by adopting
a resolution (A/RES/50/245) on 10 September 1996. In April 2005 the
Assembly followed up by adopting an International Convention for the
Suppression of Acts of Nuclear Terrorism, which specifically addresses
non-state actors.40

Interestingly, unlike Security Council resolutions, General Assembly
resolutions do not tend to be country specific (perhaps with the notable
exception of Israel and of Mongolia, which has a one-state Assembly-
endorsed nuclear-free zone). In addition, Assembly resolutions tend to
be region specific – Middle East or South Asia, for instance. Moreover,
they do not always deal with immediate crises and therefore lack both
the immediacy and the functional focus of Security Council resolutions.
Instead, by setting out broader sets of laws, the General Assembly con-
tributes significantly to long-term norm-building. However, it would
appear that the Assembly resolutions have the least impact on either the
behavior or the programs of the extra-NPT actors.
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The third approach consists of a set of ad hoc, non-treaty-based, non-
UN-centered, non-institutional, non-conventional approaches to address
the immediate challenges of nuclear proliferation. These include the Pro-
liferation Security Initiative (PSI); negotiations by France, Germany, and
the United Kingdom (EU-3) with Iran; the Six-Party Talks to address the
DPRK’s nuclear program; and the Indo-US nuclear agreement. All of
these arrangements tend to be strong on the enforcement dimension but
relatively weak in international law: they do not enjoy as much global
legitimacy as the treaties and UN declarations, and they generally lie out-
side the remit of the United Nations. Nonetheless, as is evident from the
Indo-US nuclear deal, such initiatives are likely to play an increasing role
in the attempt to accommodate the extra-NPT actors within the broad
non-proliferation architecture provided their behavior is responsible and
normatively in line with the broad principles of the NPT regime.

Defining non-state actors of concern

There is no universally accepted definition of ‘‘non-state actors’’ among
the community of states. According to Security Council resolution 1540,
a non-state actor is an ‘‘individual or entity, not acting under the lawful
authority of any State.’’41 Although this definition is broad enough
to make it relevant for most instances, it does not necessarily cover all
contingencies. For instance, if the laws of a state do not explicitly ban
proliferation (as was the case with Pakistan before 2004) then can an in-
dividual or entity that indulges in proliferation activities be considered
a ‘‘non-state actor’’? Moreover, how would a highly qualified, state-
sponsored non-state actor (such as A. Q. Khan) fit into this puzzle?
Resolution 1540’s definition also begs the question of whether non-
governmental organizations, such as Greenpeace, which often challenge
the lawful authority of the state, might be considered ‘‘non-state’’ actors
on a par with militant groups that also attack the authority of states.
Moreover, because the definition focuses on individuals and entities,
it does not take into consideration the existence of failed or non-
functioning states. Nonetheless, this chapter will adhere to the definition
laid out by resolution 1540 to consider the quest of transnational or sub-
national armed groups (such as Aum Shinrikyo or al-Qaeda) to develop
nuclear weapons as well as the antics of nuclear scientists and private or
semi-official entities (such as Khan) to hawk their materials and expertise
to new proliferators.
Although non-state actors used biological and chemical weapons as

early as the mid-1980s and sought to acquire nuclear weapons thereafter,
concerns about nuclear terrorism heightened following 9/11, when the
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phenomenon of mass terrorism became more apparent. Expert opinion is
sharply divided over the threat posed by non-state actors, particularly
armed non-state actors. According to Graham Allison: ‘‘In sum, my best
judgement is that based on current trends, a nuclear terrorist attack on
the United States is more likely than not in the decade ahead.’’42 This
alarmist view is challenged by other scholars who argue that ‘‘nuclear
terrorism is a less significant threat than is commonly believed, and that,
among terrorists, Muslim extremists are not the most likely to use nuclear
weapons.’’43

To consider this threat realistically, the following factors would have to
be taken into account: the motivations of the groups (whether they are
apocalyptic groups or religious terrorists); their methods (whether they
have a propensity for indiscriminate and mass killings); their access to
nuclear material, and the necessary expertise to manufacture and use
such weapons.44 Given what we do know about transnational armed
non-state actors, we can conclude that, although there is certainly a high
risk of nuclear terrorism, the probability of its occurrence is low. How-
ever, there is a higher risk and probability of the use of a radiological dis-
persal device (popularly called a ‘‘dirty bomb’’ because it combines
conventional explosives with other radioactive material, such as that
used for medical or industrial purposes). Such a device when detonated
would not cause a nuclear explosion but would cause radioactive material
to scatter and fall over a large area, increasing panic and radioactive risk.

Two approaches to non-state actors

Unlike the challenges posed by extra-NPT actors, the international com-
munity of states has sought to address the challenges posed by non-state
actors through two approaches: first, through UN-led, non-treaty-based
multilateral approaches, such as the various declarations and resolu-
tions made by the Security Council and the General Assembly; and
second, through a set of ad hoc, non-UN-based, non-institutional, non-
conventional approaches to deal with immediate threats. Indeed, since
non-state actors (as defined in resolution 1540) cannot belong to any
institutional or multilateral arrangement, there is little prospect of either
involving them in treaty-based arrangements or expecting them to adhere
to treaty-based regimes.

As part of the first approach, the Security Council resolutions 1373 (28
September 2001), 1540 (28 April 2004), 1673 (27 April 2006), 1735 (22
December 2006), and 1810 (25 April 2008) are all designed to strengthen
the state against non-state actors. The General Assembly’s Interna-
tional Convention for the Suppression of Acts of Nuclear Terrorism was
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adopted in April 2005 with a similar intent. These resolutions are partic-
ularly innovative for two reasons: first, they seek to deal exclusively with
non-state actors; and, second, they seek to provide stopgap arrangements
to plug existing loopholes in the present treaty-based regime. Resolution
1540 is particularly far-reaching because it calls on all UN member states
to ‘‘adopt and enforce appropriate effective laws which prohibit any non-
State actor to manufacture, acquire, possess, develop, transport, transfer
or use nuclear, chemical or biological weapons and their means of deliv-
ery,’’ as well as to ‘‘take and enforce effective measures to establish
domestic controls to prevent the proliferation of nuclear, chemical, or
biological weapons and their means of delivery.’’ It also envisages coop-
erative action and calls upon all states to promote dialogue and coopera-
tion, including assistance in the implementation of the resolution. The
resolution established a Security Council Committee (the 1540 Commit-
tee), initially for a period of two years. The tenure of the 1540 Commit-
tee has been extended until 25 April 2011. Although the resolution
has been generally welcomed, given that present treaty-based regimes
do not address this aspect of proliferation, there is concern that this
approach of using the Council to legislate, if exercised often enough,
would circumvent the negotiated approach to developing treaty-based re-
gimes. There is also concern about the ability of weak or poor states to
implement these laws and enforce domestic control.45
The second approach comprises ‘‘carrots’’ – such as the Group of Eight

Global Partnership, aimed primarily at preventing the leakage of nuclear
material and expertise from the former Soviet Union as well as other
nuclear states – and ‘‘sticks’’ – such as the so-called preventive non-
proliferation war doctrine first invoked against Iraq in 2003 and the US-
led. Although the PSI is aimed at states rather than non-state actors, the
initiative is also likely to impact on the activities of non-state actors. This
was evident in the case of the interception of the German-owned
freighter BBC China, which was carrying Malaysian-built centrifuge parts
to Libya via Dubai for the Khan network.46 Similarly, although countries
such as the United States have clearly planned for pre-emptive strikes
against potential nuclear threats by non-state actors, successfully imple-
menting such a strategy would be critically dependent on a higher level
of intelligence than has been available up to now. In contrast, French
President Jacques Chirac is the only one who publicly but tentatively
raised the possibility of deterring non-state actors with nuclear weapons;
no one else has seriously considered the relevance (or irrelevance) of de-
terring the potential nuclear weapons of non-state actors with the nuclear
weapons of states.47
All of these non-UN arrangements tend to be strong in the enforce-

ment dimension but have relatively weak international legitimacy. In-
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deed, all of these initiatives are discriminatory and, predictably, do not
enjoy universal adherence. Although the states behind these initiatives –
primarily the P-5 – have attempted to seek greater legitimacy for their
actions by having these initiatives endorsed by the Security Council,
there is concern that these initiatives might deal a fatal blow to the al-
ready weakened treaty-based non-proliferation regime. Nonetheless,
given the focus of treaty-based regimes on compliance and their inability
to address many of the proliferation challenges of today – especially
enforcement – these ad hoc initiatives are likely to flourish.

However, no state has seriously contemplated the possible response in
the event of the use of a nuclear weapon by non-state actors, and none is
prepared for such an eventuality. As Secretary-General Kofi Annan
noted, ‘‘a nuclear catastrophe in one of our great cities’’ would raise
questions ranging from whether it was a terrorist act or aggression by a
state or an accident. These scenarios ‘‘may not be equally probable, but
all are possible,’’48 and yet no response has been prepared.

Conclusion: Implications for the United Nations

This overview of the nuclear challenges posed by new nuclear states and
extra-NPT actors raises several key questions. Do these ad hoc and alter-
native approaches reflect the limits of the UN-led non-proliferation re-
gime in addressing truly tough questions, such as the cessation of the
arms race and disarmament within the regime, as well as the emergence
of new actors outside the regime? Are we going to see a rise in the num-
ber of ad hoc and alternative initiatives and a relative decline or lack of
initiative in the more multilateral, institutional approaches? Does the in-
activity in the Geneva-based CD since 1996 reflect the limitations of for-
mal multilateral structures and regimes? Do the 1995 NPT Review and
the treaty’s indefinite extension, combined with the 13 steps of the 2000
NPT Review and the subsequent inability of the 2005 NPT Review even
to acknowledge (let alone operationalize) them, indicate a future trend?
What are the prospects for the 2010 NPT Review?

Second, to what extent do these ad hoc and alternative approaches de-
pend on the multilateral regime for their success? Are such approaches
possible without the multilateral agreements? The relevant General As-
sembly and Security Council resolutions do certainly make pointed refer-
ences to ‘‘multilateral treaties’’ aimed at eliminating or preventing the
proliferation of nuclear weapons, as do some ad hoc approaches (e.g.
the PSI, the EU-3, and Iran). However, it is not clear whether the Six-
Party Talks or the Indo-US agreement do the same, although both make
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reference to agreements with the IAEA. In both cases, the efforts to op-
erationalize the linkages have been uneven.
Third, how might the UN system best approach the question of nuclear

challenges from new actors: through multilateral treaty-based instru-
ments, through Council or Assembly resolutions, or through a series of
ad hoc arrangements?
Although there are no clear answers to these questions, the following

trends are evident and will affect the ability of the United Nations to ad-
dress new nuclear challenges. First, in the foreseeable future new nuclear
states and extra-NPT actors will continue to play an important part in
proliferation and, therefore, also have an impact on international peace
and security. Second, the present set of proliferation tools, especially the
state-centric, treaty-based non-proliferation regime, are likely to remain
inadequate to address the challenge posed by both non-state and extra-
NPT actors. Third, and consequently, there will be a greater impetus to
develop ad hoc short-term unilateral or plurilateral responses to address-
ing the immediate challenges posed by non-state and extra-NPT actors.
Fourth, in the wake of this ad hoc trend, which seeks short-term and
immediate solutions, there is a grave danger that the treaty-based non-
proliferation regime might be inadvertently further weakened. This was
apparent in the 2005 NPT Review Conference. One reason for its failure
was that there were no deals to be made within the NPT setting (as was
the case in the 1995 and 2000 Review Conferences); all of the action was
happening outside the multilateral institutions (evident in the Indo-US
nuclear negotiations and the EU-3’s dialogue with Iran). Finally, efforts
will continue to try to bridge the gap between the three pillars – the
treaty-based regime; the non-treaty-based multilateral regime; and the
ad hoc, non-institutional regime – by seeking to legitimize the ad hoc ini-
tiatives and also to link them to existing treaty-based regimes. This has
been sought through endorsements by the General Assembly and the Se-
curity Council, efforts at universalization, and simply being more effec-
tive. However, these efforts have limited appeal and scope. In the long
run, the existing non-proliferation regime, which already appears to be
past its prime, will have to be revamped in a significant way to address
the challenges posed by new actors.49 This might be a more manageable
prospect than the more pragmatic but daunting task of outlawing nuclear
weapons.50
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The international nuclear trade:
Harnessing peaceful use while
preventing proliferation

Nicole C. Evans

The analytical framework for this book is based on two interrelated ques-
tions: is the United Nations a viable or desirable actor in the nuclear
realm; and, if it is, to what end? This chapter will argue that the United
Nations, through the International Atomic Energy Agency (IAEA), is a
viable actor in international nuclear trade. Indeed, the IAEA should
have an enhanced role and should be given the resources to fulfill it
properly.
This chapter will begin by discussing critical background issues, includ-

ing the inherent tensions of the international nuclear trade, how nuclear
material can be acquired for malicious uses, and the potential impact of
the detonation of a nuclear device. It will then explain the framework
for international nuclear trade by highlighting international legal and
normative instruments, as well as relevant groupings that facilitate legal
international nuclear trade. The chapter will next examine the role of
the United Nations in international nuclear trade, including safeguards
and other mechanisms. With the role of the United Nations in mind, the
chapter will present the key challenges and threats posed by the inter-
national nuclear trade, such as the use of illicit networks (such as the
A. Q. Khan network), the ‘‘free-rider’’ problem, and the potential im-
pact of a nuclear power renaissance. Lastly, this chapter will turn to
solutions. It will analyze the way in which the United Nations, states,
and industry can work together to transform challenges and threats into
opportunities.
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Background

Governments have two overarching objectives for international nuclear
trade. The first objective is to harness nuclear technology for the benefit
of humankind. Indeed, the promotion of the peaceful use of nuclear en-
ergy requires a thriving international nuclear trade. The second is to pre-
vent the proliferation of nuclear weapons. These two objectives are in
constant tension, because international trade for the peaceful use of nu-
clear technology necessarily opens the door to international trade for the
development of nuclear weapons.

The main issue surrounding the international nuclear trade is concern
about the development or acquisition of nuclear materials and technol-
ogy for malicious use, either by non-nuclear-weapon states (NNWS) or
by non-state actors such as terrorist organizations. The difficulty is that
the same processes that are required to produce nuclear material for
peaceful purposes can also be used to produce nuclear material for non-
peaceful purposes.

Weapons-usable nuclear material can be acquired in one of two ways:
producing it indigenously or obtaining it from an existing source.

Indigenous production of weapons-usable nuclear material

Weapons-usable nuclear material can be produced by uranium enrich-
ment or by separating plutonium from spent fuel. In order to be weapons
usable, uranium generally needs to be at least 90 percent enriched in the
isotope U-235 (highly enriched uranium, or HEU). The technological so-
phistication and sheer size of such a production enterprise currently
mean that this path can be pursued only by states. The required scientific,
technical, and industrial resources are such that it would be extraordi-
narily difficult for a non-state actor to indigenously produce weapons-
usable nuclear material. In addition, the indigenous production of
weapons-usable nuclear material would rely heavily upon the import of
various technologies. This is where international nuclear trade can both
smooth the pathway and throw up obstacles for the development of in-
digenous production capabilities.

Given the extensive, long-term investment required to develop indige-
nous nuclear capabilities, why would states make such an investment?
First, many states rely upon nuclear and other radiological materials for
legitimate industries, including the generation of nuclear power, running
research reactors, producing isotopes for medical use, and industrial uses
such as mining. States may have legitimate concerns about the reliability
of supply and worry that it may be interrupted for political or economic
reasons. As such, states may believe that, in order to prevent such a
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potential danger, they must be able to produce their own nuclear and
other radiological materials.
Second, on the other side of the spectrum lie more insidious motiva-

tions such as providing cover for the development of nuclear weapons.
Third, although states may not have a contemporary desire to produce

nuclear weapons, they may wish to hedge their bets by developing the
capability to do so in conjunction with developing capabilities for peace-
ful nuclear use. Such states may be motivated by the potential threat of
an ally or foe developing nuclear weapons, or of a shift in a regional bal-
ance of power necessitating the development of nuclear weapons to be
wielded as the ultimate geopolitical trump card.
Lastly, there are important political and prestige issues to be consid-

ered. In general, possession of a nuclear arsenal has remained the remit
of the few and the influential. At the very least, possession of nuclear
weapons is a sure-fire way to guarantee that the entire international com-
munity will sit up and take notice. In many ways, nuclear weapons capa-
bility can help ensure protection against a conventional attack, and can
force states that are stronger economically, politically, and militarily to
the negotiating table. A good example of such a case is North Korea. De-
spite fierce disagreements within academic, government, and military
circles about the military utility of nuclear weapons, there is little doubt
about their political utility. The bottom line is that many states want to
be in the nuclear game and are working to develop indigenous nuclear
capabilities.

Obtaining weapons-usable nuclear material from an existing source

The second way to acquire fissile material is to get it from an existing
source, without developing an indigenous production capability. Nuclear
material required for peaceful purposes can be purchased on the open
market through legitimate trade.
However, if the objective is to acquire nuclear material for non-

peaceful purposes, it can also be stolen or purchased on the black mar-
ket. This is the route most likely to be pursued by non-state actors such
as terrorist organizations. It can be surmised that, without the resources
or territoriality of a state, such organizations are more interested in per-
petrating one or a few high-impact nuclear incidents than in acquiring
long-term nuclear capability.
The potential for non-state actors to acquire the capability to detonate

a nuclear device is not as far-fetched as it might seem.1 Terrorists have
been formally charged with seeking nuclear weapons and the materials
to make them, and a fatwa has been issued authorizing the use of nuclear
weapons against civilians.2 Open sources also reveal that several terrorist
groups have the capabilities, if not the materials, necessary to construct at
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least a crude nuclear device.3 A relatively simple nuclear bomb can be
built using open-source blueprints and only 15–20 kg of HEU, or 4–8 kg
of weapons-grade plutonium for a slightly more sophisticated weapon.

The potential impact of the detonation of a nuclear device, in terms of
casualties and injuries, highlights how high the stakes are with interna-
tional nuclear trade. The potential short- and long-term environmental
impact is also often mentioned. What is not as obvious is the potential
economic impact. Taking into account the impact on trade, including the
obliteration of agriculture in the radiation zone,4 the detonation of a
nuclear device could send the world economy spinning in a downwards
spiral toward not only a global recession but a global depression. In rec-
ognition of this, in 2005 Secretary-General Kofi Annan stated that a nu-
clear terrorist attack would ‘‘thrust tens of millions of people into dire
poverty.’’5

The international nuclear trade framework

The international nuclear trade framework was purposefully designed
to facilitate the peaceful use of nuclear energy, while ensuring the non-
proliferation of nuclear weapons as enshrined in the Nuclear Non-Prolif-
eration Treaty (NPT). The ‘‘grand bargain’’ of the NPT is that NNWS
will not seek to acquire nuclear weapons, in exchange for the promotion
of the peaceful use of nuclear energy through technology transfer com-
bined with good faith efforts by nuclear weapons states (NWS) towards
nuclear disarmament.

Many NNWS argue that the grand bargain is unraveling at the seams
and that, as a result, some NNWS are looking to break away from the
norm of non-proliferation. Iran’s apparent attempt to develop nuclear ca-
pabilities is often cited as an example, as is the continuing stalemate in
arms control and disarmament, especially since the dissolution of the
Treaty on the Limitation of Anti-Ballistic Missile Systems (ABM Treaty)
in 2002 and the looming collapse of the Intermediate-Range Nuclear
Forces Treaty. However, many voices have been arguing that the grand
bargain has been eroding for some time.

In order to ensure that NNWS are not pursuing nuclear weapons capa-
bilities, the NPT obligates NNWS states parties to submit to a nuclear
verification system (‘‘Comprehensive Safeguards’’) operated by the
IAEA. Recently, the Additional Protocol was developed to ensure more
robust safeguards by enabling the United Nations not only to verify the
non-diversion of declared nuclear material but also to provide assurance
as to the absence of undeclared nuclear material and activities in the
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state. The IAEA is charged with being the United Nations’ nuclear in-
spector and verifying that all nuclear material is being used in peaceful
pursuits.
Another component of the international nuclear trade framework is

the Nuclear Suppliers Group (NSG). The impetus for the creation of the
NSG was the 1974 explosion by India of a nuclear device, which con-
cretely demonstrated that nuclear technology transferred to a state for
peaceful use could nevertheless be employed for non-peaceful purposes.
Unchecked and unmitigated, this could have threatened to undermine
the legal international nuclear trade. The NSG ‘‘is a group of nuclear
supplier countries which seeks to contribute to the non-proliferation of
nuclear weapons through the implementation of Guidelines for nuclear
exports and nuclear related exports.’’6 NSG member countries evaluate
export applications, in accordance with their own national export licens-
ing requirements. It should also be noted that the Non-aligned Move-
ment disputes the legitimacy of the NSG.
In order to help ensure consistency in this approach, close linkages be-

tween the IAEA and the NSG, as well as the NPT and the NSG, were
developed. The 1995 NPT Review and Extension Conference endorsed
the full-scope safeguards policy adopted by the NSG in 1992. This further
solidified the already widely accepted view that nuclear supply policies
for international nuclear trade are a critical component of a comprehen-
sive strategy to prevent nuclear proliferation. The NSG has also made
the link between international nuclear trade and the threat of nuclear
terrorism and has strengthened the NSG Guidelines to prevent and
counter the threat of nuclear exports to potential nuclear terrorists. The
Zangger Committee, also known as the NPT Exporters Committee, is an-
other important mechanism in the international nuclear trade framework.
The committee is composed of certain NPT members that are nuclear
suppliers, and maintains a trigger list of nuclear-related strategic goods
that would ‘‘trigger’’ the application of safeguards.
A difficulty faced by the international nuclear trade framework is that

some of the states that have nuclear capabilities and are involved in the
international nuclear trade are not signatories of the NPT and are not
members of the NSG. Two such examples are India and Pakistan. Find-
ing a way to engage meaningfully with non-NPT states on the issue of
the international nuclear trade in order to prevent the further prolifer-
ation of nuclear technology, without undermining the NPT or being
seen as rewarding states that operate outside of international nuclear
non-proliferation regimes and norms, remains a singular challenge.
A key stakeholder subject to the international nuclear trade frame-

work is the nuclear industry and the companies that deal in nuclear-
related technology. They are regulated through national means, such as
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domestic laws that are in compliance with export controls and sanctions.
However, this is often not enough, because not all eventualities can be
anticipated and spelt out in detailed national export control laws. In
order to be truly comprehensive, individual companies must develop
and implement their own internal mechanisms. To a large degree, such
internal mechanisms are dependent upon an honor system drawing upon
the good faith of companies.

The need for this relatively novel notion of companies going above and
beyond domestic laws became especially apparent after the discovery of
Saddam Hussein’s pursuit of nuclear capability. As a result, one German
company put in place an internal regulatory framework. The Leybold
Charter is now the bar against which other German companies are mea-
sured. A key part of halting the proliferation of nuclear technology is en-
suring buy-in from industry, not just in letter but also in spirit. It needs to
be in companies’ interests to comply with non-proliferation norms, and
incentives for compliance must be financially based.

The role of the United Nations in the international nuclear
trade

Since its inception, the United Nations was expected to play a major role
in the nuclear arena. In this spirit, the IAEA was established in 1957 and
now plays several important roles. Its best-known function is as a verifi-
cation tool to ensure the implementation of Safeguards Agreements,
especially those authorized under the NPT. These Safeguards Agreements
require that states disclose civilian nuclear activities and allow the IAEA
to monitor nuclear facilities to ensure that they are not used to produce
nuclear weapons. Verification measures include on-site inspections, visits,
and ongoing monitoring and evaluation – all activities that heavily con-
sume both time and resources. The system of safeguards serves several
purposes: confidence-building, an early warning mechanism, and the trig-
ger that sets in motion other responses by the United Nations, such as
sanctions, if and when the need arises. Safeguards have been comple-
mented by the development and implementation of the Additional Proto-
col, which gives the IAEA expanded rights of access to information and
sites.

A recent innovation is the establishment of the nuclear trade analysis
unit (NUTRAN) within the IAEA.7 This enterprising unit undertakes
procurement outreach to nuclear-related industries by seeking to use
‘‘trash’’ information from industry to supplement information received
via more traditional means. For example, in 2003 the number of rejected
orders and inquiries that Oerlikon Leybold did not touch reached a
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volume of @25 million.8 In other words, the orders that actually go forward
for export licensing are the small tip of a very large iceberg. Sharing trash
information is a win–win situation for industry, states, and the IAEA:
‘‘The first winner is the authority that gains precious information for its
state analysis. The second winner is the enterprise that gains trust for a
mouse click. It doesn’t take more to forward an inquiry to an authority.’’9
The establishment of NUTRAN is representative of the reality that

safeguards are no longer specific to a state or to a facility. They are
global in nature, as is the threat they seek to address – the proliferation
of nuclear material. It is important to recognize that this initiative is not a
panacea. States that have volunteered to cooperate with Trade and Tech-
nology Analysis (TTA) are unlikely to be the states that have been prob-
lematic in the past. Similarly, companies that volunteer to participate are
unlikely to be the troublesome and shady companies. Another issue is
that the United States is not actively involved, which is problematic given
the breadth and depth of the US nuclear industry and its involvement in
international nuclear trade. It is likely that US reluctance stems from
concerns about sharing information when the road goes only one way.
This speaks to a larger issue that the IAEA faces: when the IAEA has
relevant safeguards information, it is not able to forward it to states,
even if it would lead to a significant enhancement in a state’s ability to
prevent illegal nuclear trade.
The IAEA’s Office of Nuclear Security is also a key player. Under the

leadership of Anita Nilsson, the Office is implementing the Nuclear Secu-
rity Plan for 2006–2009.10 The importance and stature of the Office rose
after the tragic events of 9/11. The IAEA responded swiftly to the terror-
ist attacks by developing the first Plan of Activities to Protect Against
Nuclear Terrorism and establishing the Nuclear Security Fund. The im-
plementation of the Plan of Activities is predominantly funded through
extra-voluntary contributions to the Nuclear Security Fund, and the Of-
fice has a very small staff given the magnitude of its tasks. Many coun-
tries, including Canada, are calling for these activities to be more
securely funded from the regular IAEA budget and not left to the discre-
tionary spending habits of member states.
The Office undertakes missions to recommend and implement physical

protection measures. Moreover, it advises member states on the develop-
ment of regulations and in some cases works to help establish regulatory
bodies. It also maintains the IAEA Illicit Trafficking Database, which
collects information on incidents of illicit trafficking and other unautho-
rized activities involving nuclear and radioactive material. The database,
although useful, is dependent upon the voluntary reporting of incidents
by participating states. It is widely assumed that states underreport inci-
dents and/or do not have accurate knowledge of all incidents.
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In July 2005, 88 of the states parties and Euratom agreed by consensus
to amend the 1979 Convention on the Physical Protection of Nuclear Ma-
terial (CPPNM). The ‘‘amended CPPNM will make it legally binding for
States Parties to protect nuclear material and facilities in peaceful domes-
tic use and storage, as well as in domestic and international transport.’’11
It also includes provisions that will allow for and facilitate more extensive
cooperation between states for the interdiction and recovery of stolen or
smuggled nuclear material. The amended CPPNM is the first instance of
a legally binding obligation for states to ensure the security of their
nuclear and radioactive material. Another important development was
the introduction by Russia of the International Convention for the Sup-
pression of Acts of Nuclear Terrorism (Nuclear Terrorism Convention),
which opened for signature in September 2005. The Convention requires
states parties to adopt measures as necessary to criminalize the unlawful
and intentional possession and use of radioactive material or a radioac-
tive device, and the use or damage of nuclear facilities.12 Put together,
these mechanisms and tools of the United Nations offer an increasingly
robust response to the threat of nuclear terrorism and disruption of legal
international nuclear trade.

Challenges and threats

There are several challenges threatening the twin objectives of the inter-
national nuclear trade: the use of illicit networks for the illegal interna-
tional trade of nuclear technology; and the possibility of unauthorized
access to and malicious use of weapons-grade nuclear material and highly
radioactive material.

Underlying these threats is the challenge posed by the ‘‘free-rider’’
problem. Security is an international collective good from which all
countries benefit. The potential challenge is that, with some states carry-
ing the burden and investing heavily in activities to ensure the prevention
of nuclear proliferation, other states may make the calculation that they
need not contribute meaningfully to ensure collective good. This is be-
cause, even if a state does not participate in activities to promote nuclear
security, it nevertheless reaps the rewards of the efforts of others who do.
This in turn could dissuade those states carrying the burden from con-
tinuing to shoulder more than their fair share of the load.

Although the free-rider challenge is ubiquitous to all arenas of interna-
tional security, it can be especially acute in the realm of nuclear security.
Because nuclear security is a threat that often appears distant to tax-
paying publics and the politicians that serve them, the pressure to redir-
ect precious resources to domestic issues such as education and health
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care can make it even more difficult for governments to argue effectively
that resources should be invested in activities to strengthen nuclear secu-
rity when other countries are not making the same sacrifice. This issue
can also be seen in the area of nuclear exports, when companies may ar-
gue for relaxing domestic export controls when they see their competi-
tors in other countries benefiting from less robust export controls. In
order to ensure nuclear security internally and the continuing viability of
the legal international nuclear trade, it is critical that all states are con-
tributors to security, and not just consumers of security benefits.
The unveiling of the Khan network opened the world’s eyes to the re-

ality that there was a robust illicit demand for and supply of nuclear tech-
nology and that the system of state-operated export controls could be
easily thwarted by both states and non-state actors. In October 2003, a
German-registered ship was intercepted in an Italian port en route from
Dubai to Libya. An inspection of the cargo revealed that the ship was
carrying parts of a centrifuge enrichment plant. Two months later, Libya
subsequently admitted that it had been involved in undeclared nuclear
activities that were aimed at acquiring nuclear weapons capability. Libya
also confessed that it had been engaged in clandestine nuclear coopera-
tion with other countries. A. Q. Khan, the father of Pakistan’s nuclear
arsenal, was implicated, and shortly thereafter he was stripped of his cab-
inet rank and dismissed. Dr Khan issued a public apology, during which
he accepted responsibility for past proliferation activities and absolved
the Pakistani government of any complicity in his acts.
When the dust settled, it was apparent that this illicit international

nuclear weapons proliferation network had operated in more than 40
countries and comprised multiple entities and individuals from various
countries including Germany and South Africa. Known customers of the
Khan network included not only Libya but also Iran and North Korea.
Mark Hibbs, one of the world’s leading experts on this subject, argues
that the information needed to construct nuclear weapons is out there
and can be bought by anyone with sufficient funds.13 Others have argued
that ‘‘today’s black market suppliers are far less integrated than Khan’s
‘one-stop shopping’. His enterprise was unique in its ability to provide
nearly the entire array of materials and services to produce highly en-
riched uranium.’’14 The good news, however, is that South Africa was
able successfully to prosecute a German citizen for contravening South
African export control laws and for cooperating with the nuclear weap-
ons programs of Libya and Pakistan. This demonstrates that positive
steps are being taken to aggressively prosecute those involved in illicit
nuclear trade.
The Khan network is an instance of quasi-non-state actors and non-

state actors supplying state actors with the nuclear technology and
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knowledge necessary to develop nuclear weapons capabilities. There are
considerable concerns that these illicit networks are constantly morphing
from one entity into another by changing shell companies and by altering
headquarters and moving their operations.15 This can make it very diffi-
cult, if not impossible, to track the behavior of questionable companies
over time and geography, and to gain a clear picture of the individuals
involved with such behavior. There are also the intrinsic difficulties stem-
ming from the fact that many nuclear technology items have a legitimate
peaceful use. This leads to the challenge of discerning whether the in-
tended end use is peaceful or military.

Another challenge for the IAEA, as for the United Nations more gen-
erally, is that of state sovereignty. Within this context, adherence to the
notion of state sovereignty precludes the United Nations or other coun-
tries from ‘‘intervening’’ in the domestic affairs of a state without an ex-
plicit invitation to intervene being extended by the state in question. The
IAEA can verify or provide assistance regarding nuclear security only at
a state’s request, which can often impede progress towards strengthening
nuclear security to prevent illegal international nuclear trade. For ex-
ample, the IAEA may be aware that a particular member state is lacking
appropriate physical protection measures for weapons-grade nuclear ma-
terial at one of its nuclear facilities. However, the IAEA cannot provide
support to help remedy the situation – through the provision of technical
advice as part of an International Physical Protection Advisory Service
(IPPAS) mission, for example – unless the member state in question spe-
cifically requests an IAEA IPPAS mission. Similarly, states can use the
guise of sovereignty to mask illicit nuclear activities.

Complicating matters further is the perception of many that the ‘‘grand
bargain’’ of the NPT is in danger of collapse, caused in part by the per-
ception of double standards. This accusation is most often lobbed regard-
ing the nuclear situation in the Middle East. When asked about the
morality of supplying Libya with nuclear technology, a South African sci-
entist replied: ‘‘What justifies America having more than 10,000 nuclear
devices and not others?’’16 A less discriminatory international security
framework would help address this perception of double standards and
would reduce the incentives for the acquisition of nuclear weapons. In
addition, genuine movement towards a meaningful reduction in nuclear
weapons under Article VI of the NPT by the NWS would take the wind
out of the sails of states seeking nuclear weapons in order to protect
themselves from perceived threats. This would go a long way towards
solving the security dilemma that is currently plaguing the international
nuclear non-proliferation regime.

It is important to recognize that although observers have been making
doomsday predictions about the demise of the NPT for three decades the
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NPT continues to survive. Indeed, important mechanisms supportive of
the NPT such as Safeguards Agreements, the Additional Protocol, and
the Zangger Committee are functioning well, despite a few high-profile
cases. The NPT also remains a staunch purveyor of the international
norm against nuclear non-proliferation.
A further potential challenge is the undermining of the international

nuclear non-proliferation regime by working outside of the NPT. The
foremost example of this is the nuclear cooperation agreement between
the United States and India. The United States argues that other aspirant
nuclear powers will learn the lesson that good behavior pays; others
argue, however, that rewarding India could encourage other countries to
strive even harder to acquire a nuclear bomb, thereby burning a huge
hole in the global non-proliferation regime.17 The fundamental ques-
tion, however, is how the NPT can be adapted to deal with and recognize
the existence of new nuclear powers outside of the NPT. This boils down
to an oft-viewed dilemma in international relations: is it better to engage
states and bring them inside the tent, or to estrange them and keep them
outside of it?
Another challenge is the possibility of a nuclear power ‘‘renaissance’’

on the horizon. The US Department of Energy’s Information Adminis-
tration predicts that energy demand will increase by nearly 60 percent
by 2030.18 Nuclear power is seen by many as the answer to the problems
of global warming and the looming energy crisis. Indeed, the United
States has launched the Global Nuclear Energy Partnership in order to
seek ways to have nuclear power actualized as an important component
of a comprehensive response.
The challenge of a nuclear renaissance comes from three main areas:

increased threat of theft and unauthorized access, increased threat to
safety, and increased threat of diversion of nuclear materials and technol-
ogy for a military program. Many experts believe that the proliferation of
nuclear power will lead to the proliferation of nuclear weapons. William
Cohen, US Secretary of Defense 1997–2001, recently stated: ‘‘Nuclear
power is French for nuclear weapons.’’19
However, it should be noted that there is considerable debate as to

whether a nuclear power renaissance is really in the making. There re-
main significant problems related to costs; there is not widespread
confidence that nuclear power can be competitively priced or result in
successful cost recovery.20 It is also important to note that securing the
future of nuclear energy is intrinsically tied to securing nuclear materials:
‘‘A major terrorist theft or diversion anywhere will reduce public confi-
dence in nuclear power and fuel cycle activities everywhere.’’21 One
need only mention the Three Mile Island or Chernobyl accidents to
encounter a strong, visceral, negative response to the notion of nuclear
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energy. If a weapons-based nuclear incident occurred, the impact would
be felt even more acutely.

Solutions

The solutions to these threats lie with the United Nations, states, and in-
dustry. One possibility builds upon and coordinates the existing tools of
the IAEA Trade and Technology Analysis and the NSG: ‘‘When NSG
members deny nuclear-related license applications on non-proliferation
grounds, they routinely notify other NSG members, who are obliged,
under the NSG no-undercut rule, not to export the item to the same
buyer themselves. Sharing these denial notifications with the IAEA as
well would impose no additional burden.’’22

Part of this solution could include building on and allocating additional
political, human, and financial resources to the TTA, as well as encour-
aging US participation. The Khan network demonstrated that there is an
ongoing dynamic of sword and shield at play. Within this context, a
powerful shield against the threat from non-state actors can be sharing
and then analyzing information about all inquiries received. As the TTA
becomes more fully integrated with the IAEA and other international ef-
forts, the chances of identifying and thwarting attempts to perpetuate il-
licit nuclear trade activities increase. The IAEA Illicit Trafficking
Database is also an important tool, but as always there is room for im-
provement. Most significantly, there is a clear need to be able to distin-
guish more readily between trivial events and significant events, which
would allow analytical work to focus on the most dangerous and worry-
ing events. The IAEA Office of Nuclear Security should also be allocated
a larger permanent staff, and should receive stable funding from the reg-
ular budget to implement nuclear security activities.23

The NPT should continue to be seen as an integral part of the solution.
The suggestion has also been made that the Additional Protocol be made
mandatory for NPT states parties. However, this solution inevitably car-
ries a heavier burden for the IAEA, which is already overburdened and
struggles to fulfill its current mandate under Safeguards Agreements. The
Additional Protocol can also be seen as a burden by states that already
struggle to implement existing Safeguards Agreements. States should com-
mit additional resources to the IAEA Department of Safeguards to help
ensure effective implementation. The suggestion has also been made that
states in non-compliance with safeguards commitments that subsequently
withdraw from the NPT should have equipment and materials they re-
ceived while under safeguards removed under IAEA supervision. In a
similar vein, the NSG should make the Additional Protocol a condition
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of supply while remembering that the importance of engaging industry in
voluntary controls and self-policing cannot be overstated. It also needs
to be asked whether tighter export control or reporting actually prevents
proliferation. The requirement for end-user certificates is not an insur-
mountable obstacle when the possibility of high-quality forgeries and
very attractive large bribes is taken into consideration.
The Global Partnership Against the Spread of Weapons and Materials

of Mass Destruction (led by the Group of Eight, G-8) is foremost
amongst international activities to prevent the illegal international nu-
clear trade. Initiated in 2002 at the G-8 Kananaskis Summit under Cana-
da’s chairmanship, the Global Partnership works to secure weapons and
materials of mass destruction, initially in Russia and other countries of
the former Soviet Union. The Proliferation Security Initiative, on the
other hand, works to interdict illicit movement of WMD materials and
technology. The Global Initiative to Combat Nuclear Terrorism pulls all
these elements together, providing a cradle-to-grave approach. The com-
mon feature of all these activities is that they offer principles of action,
but it is up to partner countries to implement them as they see fit. As a
result, gaps can appear in the program of activities, leaving some threats
unaddressed.
The international community should not only continue to invest in co-

operative threat reduction programs to address the threat of nuclear pro-
liferation, but escalate them in both breadth and depth. By their nature,
cooperative threat reduction programs such as the Global Partnership
suffer from the difficulties inherent in trying to prove a negative. In the
absence of a nuclear incident, it can often be difficult for policy-makers
to justify continued funding. However, the cost associated with this pre-
ventive work is a mere fraction of what it would cost if a nuclear incident
were to occur.
Although much good work has been done to strengthen the physical

security of nuclear materials, even more work remains to be done. High-
level US officials have confirmed that the production or acquisition of nu-
clear weapons material is the main ‘‘choke point’’ to prevent al-Qaeda
from acquiring a nuclear weapon.24 From the break-in at a South African
nuclear facility housing weapons-grade HEU, to the seizure of HEU in
Georgia, the international community continues to be confronted with
the unfortunate reality that nuclear materials could be stolen and used
for non-peaceful purposes. In order to ensure that these threats continue
to be addressed, the Global Partnership should be extended beyond its
current end date of 2012.
The threat of nuclear proliferation can also be addressed by using an

open fuel cycle model. In the open fuel model, enriched fuel (uranium)
passes through the nuclear reactor once and is then spent and sent for
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disposal. The closed cycle, in contrast, separates plutonium from spent
fuel and recycles it to a nuclear reactor as fuel. The risk here is not so
much from the reactors but from the reprocessing technologies. This risk
could be partially mitigated by measures described above: providing in-
creased funding for IAEA safeguards, and linking more robust safe-
guards to the supply of nuclear technologies.

A proposed solution for many of these problems is to develop an inter-
national fuel assurances mechanism. Several suggestions have been put
forward by a variety of different countries, which at last count totaled 13
proposals, ranging from providing a back-up fuel supply to setting up an
IAEA-controlled fuel reserve. If an appropriate fuel assurance frame-
work was implemented, it could potentially mitigate the perceived vul-
nerability of supply that might create incentives for states to build their
own enrichment or reprocessing capabilities.

A senior IAEA official stated: ‘‘The vision of the IAEA’s director gen-
eral is that all enrichment and reprocessing over time should be exclu-
sively under multinational control.’’25 However, it is unlikely that all
member states will readily and happily agree to dilute their rights under
the NPT to the full fuel cycle. As such, fuel assurance mechanisms need
to allow for states to make sovereign choices within the framework of a
multi-layered mechanism based on the market, which includes back-up
assurance and an actual fuel reserve. A common thread through all the
fuel assurance mechanism proposals is that the predominant role of any
mechanism will be to continue to supply nuclear fuel during ‘‘political
disruption,’’ but not if the disruption in the fuel supply is caused by a
state’s failure to live up to non-proliferation obligations. However, this
is a difficult concept to define, and many states have different views on
the definition of political disruption.

Another solution to the challenges described above resides in interna-
tional activities that help prevent the illegal international nuclear trade
by eliminating the utility of nuclear material for weapons. This can be
done either by ‘‘disposing of’’ or ‘‘down-blending’’ weapons-usable nu-
clear material by rendering it unsuitable for military use altogether, or
by securing weapons-usable nuclear material until such time as it can be
disposed of. Highly enriched uranium can be rendered unusable for
nuclear weapons by relatively simply and inexpensively blending it with
natural or depleted uranium. The product can then be used as fuel for
nuclear power plants.

There are also methods for manufacturing nuclear fuel for the produc-
tion of electricity that buttress non-proliferation efforts through the
down-blending process described above. The US–Russian Megatons to
Megawatts Program converts HEU from decommissioned Russian nu-
clear warheads to low-enriched uranium (LEU) to provide fuel for US
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civilian nuclear power plants. By down-blending HEU to LEU, the ma-
terial is effectively put out of reach of military purposes, which reduces
the amount of fuel that needs to be secured against theft. Unauthorized
access is also reduced. To put this in perspective, 10 percent of US elec-
tricity is currently being generated by fuel from Russian ex-warheads. As
of 30 September 2008, 345 metric tons of Russian ex-warhead HEU (the
equivalent of 13,795 nuclear warheads) have been recycled into 10,010
metric tons of LEU.26 In contrast, rendering weapons-grade plutonium
unusable for nuclear weapons is a more complicated and expensive
process.
Reducing the number of warheads could result in a significant amount

of uranium and plutonium being freed to fuel an increasing number of
reactors. It would simultaneously help the NWS live up to their Article
VI commitments under the NPT to work towards eventual disarmament.
One way to move towards such a goal would be extending the Megatons
to Megawatts Program after the first 500 metric tons have been converted
and used, rather than allowing the program quietly to sunset. This should
go hand in hand with genuine movement towards significant, irreversible
reductions in nuclear weapons by Russia and the United States, as well as
other NWS, through meaningful and verifiable arms reduction treaties. In
order to make meaningful, sustainable progress against the threat of the
use of nuclear weapons, by either state or non-state actors, there need to
be significant reductions in the nuclear arsenals of NWS. It is only
through such a move that the political utility of nuclear weapons can be
downgraded and existing stocks of nuclear weapons and materials prop-
erly secured.

Conclusion

Former US Secretary of Defense William Perry and former Assistant
Secretary of Defense Graham Allison are among those who have esti-
mated the chance of a terrorist nuclear attack at more than 50 percent
over the next 10 years.27 Meaningful progress has been made to reduce
the threat of nuclear terrorism, but the threat has not evaporated and
much work remains to be done.
It is extremely difficult to alter intent, whether of a state to acquire or

develop a nuclear arsenal or of a terrorist group to acquire a nuclear or
radiological device. It is also extremely difficult to contain knowledge and
dual-use technologies. What is more realistic and feasible, however, is the
goal of restricting access to the essential, necessary component of a nu-
clear device – the weapons-usable nuclear material itself.
The nuclear threat is global in nature, and the defense against nuclear
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terrorism is only as strong as its weakest link. The exposure of the Khan
network should be recognized as a wake-up call compelling all states to
take action to prevent illegal international nuclear trade. The tools and
mechanisms that have been developed need to be collectively wielded in
order to ensure that international nuclear trade is used to advance hu-
manity and to capitalize upon its progress. Put together and used wisely,
tools and mechanisms such as the NPT, the NSG, the IAEA Nuclear Se-
curity Plan, Security Council resolution 1540, and the Global Partnership
can be stronger as a whole than as the sum of its parts.

As we work collectively to bolster legal international nuclear trade and
to suffocate illegal international trade, it is worth revisiting the 1946 Bar-
uch Plan: ‘‘Behind the black portent of the new atomic age lies a hope
which, seized upon with faith, can work our salvation. If we fail, then we
have damned every man to be the slave of Fear. Let us not deceive
ourselves: We must elect World Peace or World Destruction.’’28
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12

Nuclear proliferation and
regional security orders:
Comparing North Korea and Iran

Amitav Acharya

Three and a half months after the attacks of 11 September 2001, the Bush
administration formally designated Iran and North Korea, along with
Iraq, as an ‘‘axis of evil’’ – states governed by dictators who sponsor in-
ternational terrorism and threaten global security with weapons of mass
destruction. Seven years later, North Korea is part of a regional accord
aimed at ending its nuclear weapons program, while Iran’s nuclear pro-
gram continues, despite signs of greater Iranian cooperation reported by
the International Atomic Energy Agency (IAEA).
To be sure, the progress in North Korea is not irreversible1 and Iran

is by no means a lost cause.2 But some important lessons are already
emerging from the contrasting experiences of the two cases for managing
regional non-proliferation.
Variations in the regional contexts of conflicts play a crucial role in

addressing global security concerns, including non-proliferation issues.
Although the United Nations can offer leadership and is indispensable
to global peace and security, the involvement of regional actors in devel-
oping a cooperative security framework from the bottom up is crucial to
the success or failure of the United Nations’ efforts.
This is not simply a defense of the ‘‘subsidiarity’’ argument, or what

might be more appropriately called regional subsidiarity theory (RST) –
since the notion of subsidiarity has other usages – which holds that re-
gional organizations are a stepping-stone to global order and must share
some peace and security tasks of the United Nations to make them more
achievable. This argument is already familiar to the epistemic community
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of scholars and policy-makers concerned with the United Nations’ role in
international peace and security. But the nexus between regional and
global security problems and their management is more than a matter of
giving regional institutions and coalitions a role in conflict management.
It depends very much on local conditions and the approaches adopted by
the local actors. The notion of subsidiarity is insufficient by itself in the
absence of attention to how and why regional contexts differ and what
local conditions and approaches are likely to facilitate conflict manage-
ment. Hence, one must look at more general theories of regional secu-
rity, such as regional security complex theory (RSCT) and regional
cooperative security theory (RCST), to create a better framework for
designing regional security arrangements for managing nuclear prolifera-
tion.

In the sections that follow, this chapter first outlines these three per-
spectives on regional order-making. Next, I identify the key and struc-
tural differences in the regional context between the North Korean and
Iranian nuclear proliferation issues. I then explore the conditions and
pathways for conflict management adopted by the international commu-
nity in the case of both North Korea and Iran, highlighting factors that
might illuminate the hitherto better prospects for ‘‘success’’ in North
Korea and ‘‘failure’’ in Iran. Finally, the chapter concludes with some ob-
servations and policy guidelines on the role of regional actors and institu-
tions in managing regional conflict in general and nuclear proliferation in
particular.

Regional security orders: Three perspectives

The first wave of theorizing about regional orders3 was a byproduct of
the ‘‘universalist–regionalist debate’’ that accompanied the birth of the
United Nations.4 Although they were not labeled as such during this
early period, the arguments of the regionalists at this time were to be in-
corporated into a theory of subsidiarity, which became prominent during
the relatively optimistic environment after the end of the Cold War in the
context of a wider re-examination of the role of the United Nations in
international peace and security.5

The notion of subsidiarity derives from the belief that central bodies
need not and should not perform tasks that can be adequately performed
by local bodies. The RST makes the following assumptions, which draw
from the universalist–regionalist debate:
1. excessive deference to the ideal of universal organization risks margin-

alizing the vital and legitimate role of local actors in regional conflict
management;
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2. neighbors may have a better understanding of the complexity of a lo-
cal conflict and may be able to provide more timely and meaningful
help to the victims of neighborhood conflicts; and

3. regional organizations are not competitors to the ideal of universal
organization, but stepping-stones to universal peace and security.

These arguments have their critics. Neighbors are rarely objective in
their assessment of local conflicts and may even be part of their cause.
Regional groups often lack the resources to offer assistance, whether mil-
itary or humanitarian, to contain a local conflict. Earlier arguments about
the proximity advantage of regional actors have been compromised by
the transport and communication revolution and the growing ability of
nations to project power rapidly over long distances. And, finally, the
record of regional mediation and intervention efforts in local conflicts
has not been particularly encouraging to support the claims associated
with the RST.
Yet no serious advocate of multilateralism today can deny a role to

regional groups – whether formal institutions or informal or ad hoc
coalitions – in conflict management in their neighborhoods. Like the
United Nations itself, regional bodies perform a crucial legitimizing
function, the absence of which could cripple the most efficient and most
resource-endowed UN operation. Not all regional groups are without re-
sources, especially with the transformation of the North Atlantic Treaty
Organization from a military alliance to a more multipurpose security in-
stitution. Although they may not always take the initiative in conflict
management – for instance, the Association of Southeast Asian Nations
(ASEAN) in the Cambodia conflict – and offer ‘‘regional solutions to re-
gional problems,’’ regional actors singly or collectively have the ability
to wreck solutions offered by outside or global actors. Global-level actors
must also talk with regional groups to obtain timely and accurate infor-
mation about the regional context within which conflicts are generated
and sustained.
A second strand of theorizing about regional orders is the RSCT, ini-

tially offered by Barry Buzan and developed more fully in his book with
Ole Wæver, Regions and Powers.6 The RSCT is especially useful in un-
derstanding structural differences between regions and the power config-
urations that explain them. The RSCT argues that the international
security order is increasingly regionalized. The regional level of analysis,
or the intense security interdependence that exists among geographic
neighbors and makes their national security concerns inseparable, is a
crucial but often neglected factor behind the understanding of how con-
flicts arise and evolve. It further argues that regions are defined by
powers at both the global and regional levels. The presence and role of
these powers lead to different types of security complexes with different
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probabilities of conflict and cooperation. There are three main types of
regional security complex (RSC). Some are ‘‘centered,’’ either by a
global-level power or by a strong supranational institution. In the second
category are ‘‘great power RSCs,’’ defined by the presence of more than
one global-level power in them. A third is ‘‘standard’’ RSCs, which are
bereft of any global-level powers, thereby leaving the space entirely to
regional-level powers dealing with essentially local security issues. Ap-
plying this formula, the East Asian RSC, where North Korea is located,
is a great power security complex, thanks to the presence of China and
Japan. The Middle East, where Iran is located, is a standard RSC, since
it does not have a resident great power.

It is possible to quibble with such categories. The absence of any resi-
dent global-level power in the Middle East did not make it immune to
the intense impact of superpower rivalry during the Cold War or to the
US presence and influence both during and after the Cold War. Whereas
the wider Middle East and East Asia RSCs may be dissimilar in this re-
spect, the sub-regions (or sub-complexes) of the Gulf and Northeast Asia
are heavily penetrated by outside powers, especially the United States.
But a more important question is how structural differences between the
regions affect the prospects for conflict management,7 including nuclear
proliferation management. One might infer that an RSC centered by ei-
ther a global-level power (e.g. North America) or a strong regional orga-
nization (e.g. the European Union) would be more amenable to the
peaceful resolution of conflicts of all kinds, through coercion and consen-
sus respectively. But what about the prospects for conflict management
within great power and standard regional security complexes?

Although the RSCT helps us to understand differences between re-
gions, it does not tell us much about how these variations affect the pros-
pects for conflict management. Here, a third body of theoretical writings
on regional orders assumes importance. The RCST, a body of writings
that examines how local actors reduce conflict within the region through
measures including confidence-building, preventive diplomacy, and mu-
tual engagement of adversaries, is particularly relevant here. Whereas
the RST points to the normative and functional division of labor between
global and regional institutions, and the RSCT helps to differentiate re-
gions in terms of their power configurations, the RCST is fundamentally
a theory of conflict mitigation and management.

The RCST emerged towards the end of the Cold War, riding on the
back of the success of the Conference and then the Organization for Se-
curity and Co-operation in Europe (CSCE/OSCE) in developing East–
West security mechanisms that contributed significantly to bringing that
period to an end. Despite the application of this term to describe global
security regimes and cooperative mechanisms, the RCST is fundamentally
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a theory of regional security, emerging as it did from Cold War Europe
and finding its most serious post–Cold War application in Asia (although
regional institutions in Latin America and Africa have adopted aspects of
it and proposals have been made for its application in the Middle East).
The label ‘‘cooperative security’’ was actually the Pacific localization/
adaptation of the European notion of ‘‘common security’’ outlined by
the Palme Commission, whose central normative argument was that
security is best achieved with, rather than against, one’s adversary. Like
common security, cooperative security emphasized the principle of inclu-
siveness, or the principle that ideological differences and regime types
should not lead to the exclusion of any actor from a regional security
framework. But, whereas the OSCE stressed rather formal measures of
transparency and confidence-building to create mutual security, coopera-
tive security – especially in the East Asian context – avoided formalistic
and legalistic measures and institutions backed by verification and sanc-
tions in favor of more informal processes of norm-setting and dialogue,
guided by the norm of ‘‘process over the product’’ (known as the
‘‘ASEAN Way’’).8 And whereas the OSCE made participation in the re-
gional framework conditional upon the human rights performance of
states and regimes, no such linkage was attempted in the East Asian case.
The three approaches are actually complementary: the RSCT tells us

about why and how conflicts can be linked to structural variations among
regions, while the RCST offers a pathway to conflict reduction and
management, and the RST underscores the complementary relationship
between the United Nations and regional actors and organizations
(see Table 12.1). Together, they constitute a holistic understanding of re-
gional orders and help to conceptualize the regional–global nexus (RST),
inter-regional relations, including the relationship between regional ac-
tors and extra-regional powers (RSCT), and intra-regional relationships
(RCST).

A tale of two regions?

I now consider the similarities and differences between the sub-regional
contexts of North Korea and Iran as they affect the issue of nuclear pro-
liferation. First, both regions have traditionally featured a defining local
rivalry – North Korea and South Korea in the case of Northeast Asia,
and Iran and Iraq in the case of the Gulf. This is the hallmark of any re-
gional security complex, which according to its original formulation is
marked more by an interdependence of rivalry than by one of shared
interests.9 Ideology is a key basis of this intra-regional rivalry, as mani-
fested in the rivalry between Iran’s Shiite Islam and Sunni Islam in the
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Table 12.1 Theories of regional security orders

Regional subsidiarity theory Regional security complex theory
Regional cooperative security
theory

Definition Regional organizations are
stepping-stones to global
order, somewhat akin to
neighborhood-watch
mechanisms

A pattern of security interdependence
where states ‘‘link together
sufficiently closely that their
securities cannot be considered
separate from each other’’a

Security with, not against, the
enemy

Origin Post-WWII period (revived
in the post–Cold War
period – Boutros-Ghali’s
Agenda for Peace)

Late Cold War period (revised to fit
post–Cold War period by lessening
the importance of the
interdependence of rivalry and
acknowledging the
interdependence of shared
interests)

Late Cold War Europe – Helsinki
process (extended to other
regions in post–Cold War era)

Main explanatory
focus

Regional–global
organizational nexus

Inter-regional differentiation and
relationship between regions and
extra-regional powers

Intra-regional relationships

International
environment

Collective security Anarchy Cooperative security

Main agent Universal organization plays
central role in conflict
management

Global and regional-level powers Regional institutions and processes

Non-proliferation
management

NPT, UN Security Council,
IAEA, some regional
NWFZs (Antarctica)

Supplier clubs, counter-proliferation
regimes (e.g. Proliferation Security
Initiative, Container Security
Initiative)

Regional NWFZs (e.g. South Pacific
NWFZ; Southeast Asia NWFZ),
regional dialogues on conflict
reduction to minimize incentives
to proliferate

aBarry Buzan and Ole Wæver, Regions and Powers: The Structure of International Security (Cambridge: Cambridge University
Press, 2003), 43.
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Gulf and between centrally planned communism (however outdated) and
liberal economics and politics in Northeast Asia (except in the case of
China).
Second, as noted earlier, both North Korea and Iran are located in

sub-regions with a high level of great power penetration. The implica-
tions of the fact that Iran’s sub-region does not include a global-level
power whereas North Korea’s does should not be overstressed, given
the high level of European, superpower and US interest and involvement
in the Gulf during the colonial, Cold War, and post–Cold War periods
respectively.
The differences between the two regions concern, first and foremost,

the nature and role of regional organizations. Neither is a ‘‘centered’’ re-
gion or sub-region (here I am applying the RSCT to sub-regional level)
in the sense of being dominated by either a single great power or a supra-
national organization. The Gulf has its Gulf Cooperation Council (GCC),
but this excludes Iran (indeed, it was created as a bulwark against the
threat of Iranian subversion in the wake of the 1979 Islamic revolution).
Hence, the Gulf has no cooperative security mechanism, whether formal
or informal. By contrast, although Northeast Asia has no permanent sub-
regional organization (at least not as yet), its dialogue and negotiating
forum, the Six-Party Talks, is more inclusive than any that exists in the
Gulf, and efforts are being made to turn these talks into a permanent
regional grouping. Moreover, Northeast Asia is embedded in wider re-
gional organizations, especially the ASEAN Regional Forum, in which
all the parties to the Six-Party Talks, North Korea included, are full and
formal members. This makes cooperative security processes in Northeast
Asia in managing proliferation easier to realize than in the Gulf.
A second difference between the two cases relates to the motivations

behind their respective nuclear programs. Iran’s nuclear program is
rooted in its regional and international ambition; North Korea’s is geared
essentially to domestic concerns. Iran’s nuclear program pre-dates the Is-
lamic regime, as it was part of the shah of Iran’s grand ambition to be the
Gulf’s superpower, a policy actively encouraged by successive US admin-
istrations under the ‘‘twin-pillar strategy’’ (the other pillar being Saudi
Arabia). Among others, Gerald Ford administration functionary Dick
Cheney was believed to have supported Iran’s quest for civilian nuclear
energy. This is a reminder of the fact that Iran’s nuclear program is inti-
mately linked to its quest for regional status. Indeed, the issue of status
underscores a crucial difference between Iran and North Korea. While
nuclear weapons help the internal legitimacy of the regimes in both
cases,10 nuclear weapons, as Sharam Chubin (director of research at the
Geneva Center for Security Policy) put it, ‘‘provide Iran with status and
influence in the region.’’11 Iran is not content just with keeping its Islamic
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regime alive, but also wants to create a zone of influence in the neighbor-
hood. By contrast, North Korea’s regional posture is isolationist. Its ideo-
logy poses no threat to its neighbors, whereas Iran’s religious fervor has
put it at odds with its Sunni neighbors.

The third difference concerns the economic–security nexus. With the
sole exception of North Korea, Northeast Asia is far more industrialized
and integrated into the global economy than is the Gulf, which is criti-
cally dependent on a single resource. Both North Korea and Iran are rel-
atively poorer states compared with their neighbors (Iran relative to the
oil-rich GCC members), but the gap is especially severe in the case of
North Korea. Intra-regional economic disparities have exacerbated con-
flict between North and South Korea, but economic interdependence
among the other actors – China, Japan, South Korea, and the United
States – has helped to mitigate geopolitical rivalries that might have
otherwise made a coordinated approach to conflict management difficult,
if not impossible. Intra-regional economic disparities also have an impor-
tant bearing on conflict management strategies, as could be seen from the
critical importance of economic demands and incentives in managing the
Korean peninsula conflict. This is less the case in the Gulf, since Iran,
thanks to the massive rise in oil prices, is less dependent on external
aid.

Fourth, social forces affect regional conflict dynamics differently in the
two sub-regions. Although both the Gulf and Northeast Asia are rela-
tively homogeneous culturally (compared with Southeast Asia for
example), sectarian differences of the kind that are found in the Gulf
sub-region (e.g. the Sunni/Shiite split) are absent in Northeast Asia, de-
spite Samuel Huntington’s characterization of Japan and China as two
distinct civilizations.12 This has significant implications for regional order.
North Korea cannot mobilize regional public opinion to legitimize its
claim to nuclear weapons the way Iran can count on the Shia population
of neighboring Iraq and other Muslim Middle Eastern states.

Fifth, Gulf security is linked to the Arab–Israeli conflict and to some
extent embedded in it. After the overthrow of the shah of Iran, the Aya-
tollah Ruhollah Khomeini regime presented itself as a champion of the
Palestinian cause. Iran is able to play both Arab and Muslim grievances
against the West and Israel, a potent mobilizing and legitimizing factor in
its quest for nuclear weapons. The fact that Israel is a de facto nuclear
weapon power but is able to escape any sanctions because of Western
support adds considerably to Iran’s ability to draw sympathy from within
the Middle East region and in the wider Islamic world for its claim to
have nuclear technology. None of this applies to North Korea, which
cannot turn to ideology in order to mobilize popular support beyond its
borders for its nuclear program.
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Last but not least, the US-led ‘‘war on terror’’ helped contain North
Korean nuclear ambitions by creating a common ground between the
United States and China (whose bilateral relations have improved signifi-
cantly, if not permanently, since the 9/11 attacks). In the case of Iran, the
war on terror and its corollary, the invasion and occupation of Iraq, have
severely damaged the prospects for keeping the Gulf nuclear free. The
war in Iraq not only removed a countervailing power from the scene.
The collapse of the Taliban regime in Afghanistan and the rise of Shiite
influence in post–Saddam Hussein Iraq, coupled with the dramatic rise in
oil prices (which also helped the re-emergence of Russian power, along
with its backing of Tehran), helped Iran’s strategic position in the region.
In attacking Iraq, notes Amin Saikal,

the [George W.] Bush Administration failed to see that its approach could also
achieve what it had never intended: the empowerment of the Iraqi Shiites, and
the diluting of Iraq’s national identity, which had historically been forged
within the Sunni-dominated Arab world.
[This] unquestionably strengthened the position of Iran, given the close sec-

tarian ties between the two sides at both leadership and popular levels. This,
together with Iran’s support of the Lebanese Shiites in Hezbollah and close po-
litical relationship with Damascus, has now given rise to a Shiite-dominated
strategic entity, enabling Tehran to influence not only the course of events in
Iraq but also the geostrategic situation in the region as a whole.13

Added to this was the Bush administration’s unthinking and arrogant dis-
missal of Iran’s offer of negotiations and cooperation against al-Qaeda in
the immediate aftermath of 9/11.

Approaches to conflict management

After having considered the similarities and differences in the sub-
regional contexts, I now turn to an examination of the conflict manage-
ment strategies adopted by the international community in the two cases.
Table 12.2 summarizes the key elements of the conflict management dy-
namic. Four aspects are important: the negotiating framework and the
actors involved; sanctions; the nature of the incentives offered; and direct
negotiations with the United States.

The negotiating framework

In terms of the negotiating framework, perhaps the most important as-
pect of the conflict management process, the two cases are dramatically
different. In North Korea’s case, the Six-Party Talks constitute a genu-
inely regional multilateral framework. The George H. W. Bush adminis-
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tration had rejected multilateral approaches to security in East Asia as a
‘‘solution in search of a problem,’’ but its willingness to accept an à la
carte multilateralism through the Four-Party and Six-Party Talks was
consistent with the notion of cooperative security.14 The policy of seek-
ing a multilateral solution – sometimes criticized as a camouflage for US
unwillingness to engage in direct talks with North Korea – survived the
general disdain of multilateralism by the neoconservative Bush adminis-
tration.15 It had the added benefit of bringing China into the game at a
time when Beijing was keen to prove its multilateral credentials by join-
ing other regional forums such as the ASEAN Regional Forum (ARF)
and the ASEAN-Plus-Three framework.

In short, the fact that the wider Asia-Pacific region had an evolving
multilateral framework did help to achieve a nuclear accord with North
Korea. To be sure, North Korea, after having joined the ARF, has not
played an active role. The ARF itself has shied away from concrete ini-
tiatives on the Korean peninsula problem, going only so far as issuing
statements and declarations.16 But the ARF has at least bestowed re-
gional legitimacy on the Six-Party Talks. By contrast, negotiations with
Iran cannot be deemed to be a regional affair. Although the talks are or-
ganized by the European Union, that regional group is external to the re-
gion and the autonomy of the European Union vis-à-vis the permanent
five members of the Security Council (P-5) is substantially blurred. The
European Union’s mandate is to negotiate on behalf of the Council, all
of whose members have a controlling influence on the terms of the talks.

According to the RSCT, geographic proximity induces the most in-
tense pattern of security interdependence. This in turn can make regional
actors, including the great powers in a region, more serious about resolv-
ing regional conflicts. China and Japan have a major stake in preventing
war and instability in the Korean peninsula. Their security is directly and
existentially challenged by North Korea’s missile and nuclear weapons
programs, as well as by the potential for refugee flows from a serious po-
litical crisis there. Lacking such direct physical linkage with the Gulf, the
relatively distant European powers that have taken the lead in managing
Iranian proliferation have less need to accommodate Iran’s security
needs, although they seem to have developed an irrational fear of Iran’s
regime. Unsurprisingly, the negotiating framework adopted in the two
cases has had a greater potential to succeed in Northeast Asia than in
the Gulf.

Moreover, the willingness of China, the pre-eminent regional power, to
get involved in the Six-Party Talks was critical.17 Beijing’s participation
was possible because Washington became willing to respect China’s insis-
tence on regime security, rather than regime change, in North Korea.
Moreover, as North Korea’s main lifeline, China was not using Pyongyang
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Table 12.2 North Korea and Iran

North Korea Iran

When nuclear
program started

Late 1980s through the acquisition of dual-use
technology; summer 2002, suspicion of uranium
enrichment activity

1957 under Atoms for Peace Program (interrupted
by the Islamic revolution, 1979, and the Iran–
Iraq War, 1980–1988); Iran’s uranium
enrichment program was detected by the IAEA
in August 2003, although it may go back earlier

Status of nuclear
program

Believed to possess a limited number of nuclear
weapons

Believed to be years away from weapons-grade
uranium enrichment capability

UN sanctions July 2006: all member states banned from selling
material or technology of missiles or WMD to
North Korea, and from receiving missiles,
banned weapons, or technology from North
Korea

October 2006: UNSC Resolution 1718 bans sale
to, or export from, North Korea of military
hardware; bans sale or export of nuclear and
missile-related material; bans sale of luxury
goods; freezes finances and bans travel of
anyone involved in nuclear or missile programs;
allows inspection of cargo to and from North
Korea. But these sanctions cannot be enforced
through military means

December 2006: sanctions on trade with Iran in
sensitive nuclear materials and technology

March 2007: intensification of the December 2006
sanctions by ban on the country’s arms exports
and freezing the assets and restricting the travel
of individuals engaged in the country’s
proliferation-sensitive nuclear activities

March 2008: ban on supply of nuclear-related
technology; asset freeze on key individuals and
companies; inspection of vessels and aircraft
owned by certain Iranian companies. But
Security Council resolution did not authorize
the use of force

US national
sanctions

Restrictions on travel, trade, and banking with
North Korea imposed after Korean war, most
of them lifted by the Clinton administration in
1999

October 2005: under Executive Order 133382
(WMD proliferators and their supporters),
targets North Korean companies

Comprehensive sanctions imposed since the
hostage crisis in 1979

In addition to US sanctions, the EU countries
have their own sanctions on Iran. In August
2008, the EU imposed new sanctions on Iran in
retaliation against Tehran’s refusal to accept a
new package of incentives offered by the EU.
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These sanctions go a little beyond existing UN
trade sanctions and include denial of export
credits or public loans to companies trading
with Iran. In addition, EU governments will
monitor financial companies doing business with
Iranian banks and increase checks on ships and
airplanes traveling to Iran

Membership in
regional
organizations

ASEAN Regional Forum, Council for Security
Cooperation in the Asia Pacific (Track II)

Observer status in the Shanghai Cooperation
Organization

Negotiating
framework and
actors

Six-Party Talks involving North Korea, South
Korea, the United States, China, Japan, and
Russia

EU–Iran dialogue, supported by the United
States, Russia, China, France, Germany, and
the EU

Incentives offered 2004: monthly supply of heavy fuel oil, a
‘‘provisional’’ guarantee not to attack the
regime, lifting more sanctions imposed since the
Korean war, retraining of nuclear scientists and
long-term energy cooperation (Sanger 2004)

2007 Agreement: initial supply up to the
equivalent of 50,000 tons of heavy fuel oil for
North Korea, eventually amounting to 1 million
tons. Bilateral talks between United States and
North Korea to remove North Korea’s
designation as a state sponsor of terrorism and
to unfreeze North Korean financial assets;
cessation of US efforts to shut off North Korea’s
access to international finance; and lifting of the
Trading with the Enemy Act provisions against
North Korea. Energy and economic assistance
to North Korea

2008: United States hinted at removal of North
Korea from list of terror-supporting states

2006: civil nuclear cooperation, including a light
water reactor, partial ownership of a Russian
enrichment facility, five-year stock of enriched
uranium stored under the supervision of the
IAEA, trade in civil aircraft, energy, high
technology, and agriculture in return for Iran’s
suspension of uranium enrichment. These
incentives were ‘‘refreshed’’ in May 2008, but
‘‘political confidence-building measures’’
(Buckley 2008) suggested by China and Russia
were rejected by the United States, which
insisted that it was ‘‘always looking at tougher
sanctions on Iran’’ (Pleming 2008)

June 2008: the EU on behalf of the P-5þGermany
offered a package of incentives that was an
enhanced and updated version of the 2006
package, providing for civilian nuclear
cooperation and for trade in civilian aircraft,
energy, high technology, and agriculture
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Table 12.1 (cont.)

North Korea Iran

Direct
negotiations
with the United
States?

US refused to hold bilateral talks with North
Korea in April 2006 (Pinkston 2006), but the
February 2007 agreement ‘‘was really hammered
out in large part in bilateral negotiations’’
between the two sides in Berlin in December
2006 (Feffer 2007). This did not prevent Bush
from claiming disingenuously in March 2007 that
refusal to talk bilaterally with North Korea was
key to reaching the accord and hence would
serve as a ‘‘model’’ for dealing with Iran
(Reuters 2007)

The United States offered ‘‘wide-ranging talks
should Iran suspend its enrichment-related and
processing activities,’’ not beforehand (US
Department of State 2008). US Ambassador
Nicholas Burns attended talks between the EU
and Iran in Geneva on 18 July 2008. Iran
expressed satisfaction

Outcome February 2007: Initial Actions Agreement
committing North Korea to abandon all nuclear
weapons and nuclear programs and return to
NPT and IAEA safeguards. Followed by
October 2007 Second Phase Actions, which
committed North Korea to disable all its existing
nuclear facilities, beginning with the three core
facilities at Yongbyon by 31 December 2007,
and not to transfer nuclear materials,
technology, and know-how. Most of the agreed
disablement actions at Yongbyon completed by
that date, but North Korea missed the agreed
deadline for providing a ‘‘complete and correct
declaration of all its nuclear programs’’ (Hill
2008) – in May 2008 it provided data on
plutonium facilities but not on uranium-
enrichment ones

Iran continues uranium enrichment, wants to
negotiate directly with the IAEA, offers mixed
signals on continuing with the dialogue with the
EU. The P-5þ1 powers are due to offer a
revised set of incentives to Tehran.
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as a pawn in retaliating against the United States and Japan for what
China might have perceived as their joint effort at containing it. Indeed,
North Korea’s neighbors did not see the situation as an arena to play out
their geopolitical rivalry.

Unlike the North Korea case, key Arab players such as Egypt and re-
gional organizations such as the GCC or the Arab League have had no
role in the nuclear talks with Iran, thereby denying them regional legiti-
macy. There is no China-like actor in the case of the Iran negotiations:
neither Egypt nor Russia can play that role. Perhaps the key to the Ira-
nian case is China again, but Iran is less dependent on Beijing economi-
cally than is North Korea. Furthermore, China’s own dependence on Iran
for energy security undermines its ability to shape the course of negotia-
tions with Iran in the manner of North Korea.

Sanctions

With regard to sanctions, although both North Korea and Iran have been
subject to international sanctions, North Korea has received fewer sanc-
tions and more incentives than Iran. China has consistently thwarted Se-
curity Council sanctions on North Korea, to a much greater extent than
China and Russia have resisted Security Council sanctions on Iran. Iran
has been subject to three rounds of Council sanctions. One was imposed
days after the IAEA’s mixed findings on Iran’s nuclear weapons program
in February 2008. Another followed the November 2007 US National
Intelligence Estimate, which concluded that Iran had halted its nuclear
weapons program in the fall of 2003. And the United States maintains
its ‘‘comprehensive sanctions’’ on Iran that were imposed after the
1979–1980 hostage crisis. The greater sanctions burden of Iran compared
with North Korea is ironic, since North Korea has the more advanced
nuclear weapons program and has arguably committed a more serious
violation of the Nuclear Non-Proliferation Treaty (NPT).18 Moreover,
the most biting UN sanctions against North Korea came only after it
conducted nuclear tests in 2006, whereas Iran has been punished pre-
emptively for not stopping its uranium enrichment activity, which by it-
self is not forbidden under the NPT (although it is banned under Council
resolutions).19

Incentives

The incentives offered to North Korea are more regionally based, apart
from US assistance for civil nuclear technology and Western economic
assistance. Under the terms of a possible agreement, North Korea also
received substantial aid from China and South Korea under the Kim
Dae-jung and Roh Myun-hee governments respectively.20 The regional
nature of assistance to North Korea is a key missing element in the case

COMPARING NORTH KOREA AND IRAN 263



of Iran, although Saudi Arabia and other oil-rich GCC members are
quite capable of offering economic assistance. Aid from neighbors is im-
portant because it creates a regional comfort zone for North Korea con-
ducive to mitigating its regime and national insecurity.

Direct negotiations with the United States

Finally, US willingness to negotiate directly with North Korea but not
with Iran has been an important factor. Although the George W. Bush
administration formally refused to negotiate directly with North Korea,
preferring the Six-Party formula (and some analysts would even view
the Six-Party Talks as a ploy to deflect the need for direct talks with
Pyongyang), the United States has had meetings with North Korea on
the margins of UN and Asian regional meetings. The United States has
made no comparable effort to talk to Iran directly. It has offered to talk
directly with Iran only if the latter gives up its uranium enrichment.
Direct negotiations have a symbolic significance in the sense that they
satisfy the status needs of the regimes, especially important in the case
of Iran.

In sum, in both the North Korea and Iran cases, the ‘‘axis of evil’’ con-
cept has turned out to be a self-fulfilling prophecy. However, it was pos-
sible to control the damage in the case of North Korea owing to differing
political conditions, especially cooperation from China, a belated prag-
matism on the part of the United States in de-linking its regime change
strategy from nuclear negotiations, and the backdrop of cooperative se-
curity frameworks that had developed in East Asia since the end of the
Cold War.

Conclusion

‘‘Obviously, there is no ‘one size fits all’ solution in diplomacy.’’ This
statement by senior Bush administration non-proliferation official Patri-
cia McNerney in May 2008 was meant to differentiate Iran from North
Korea,21 wisdom that was conspicuously lacking when both were lumped
together seven years previously by the same administration as the ‘‘axis
of evil.’’ Equally revealing was a statement by President Bush himself in
October 2003. He described the role of ‘‘neighborhood’’ actors, particu-
larly China, in facilitating a solution to the North Korean crisis.22 To-
gether, these statements offer powerful evidence from the policy world
that differentiated subsidiarity and regional cooperative security are criti-
cal principles and tools in the hands of the international community in
addressing regional security challenges.
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The conclusions of this chapter concern both the theory and the prac-
tice of regional security arrangements. In terms of theory, the subsidiarity
principle (RST) must permit consideration of inter-regional differences in
context and capacity. The RSCT helps to fill the gap, but it requires a
theory of conflict management. Hence, the idea of cooperative security
(RCST), pursued through regional organizations and processes, is cru-
cial.

This has implications for the role of the United Nations and the inter-
national community more broadly in addressing the proliferation of nu-
clear and other weapons of mass destruction. Differences in regional
institutional contexts must be clearly understood and borne in mind in
designing policy frameworks to deal with the spread of nuclear weap-
ons.23 Even die-hard Bush apologists came to agree that the ‘‘axis of
evil’’ and the Bush doctrine were crude formulations that bracketed
very different regimes operating in dramatically opposite regional con-
texts under one sweeping policy framework. This might have created eas-
ier tools for fear-mongering that is the central element of the global war
on terror, but it also made for bad diplomacy and arms control. Whatever
success the United States has achieved in North Korea was mainly owing
to the implicit realization that North Korea cannot be subjected to re-
gime change strategy.

Next, although one might argue that the presence of a regional organi-
zation is not a precondition for addressing nuclear proliferation, regional
ownership and regional legitimation do play an important role in mitigat-
ing, managing, and even reversing nuclear proliferation. In the case of
North Korea, the negotiating process not only involved key regional ac-
tors but also was normatively embedded in nascent Asia-Pacific regional
norms and institutions, especially the doctrine of cooperative security.
Regional actors such as South Korea and China kept the political and
humanitarian engagement of North Korea going even at the height of
the Bush doctrine’s rabidly unilateralist pre-emption rhetoric. In con-
trast, there has been no such regional ownership and legitimation of the
world’s efforts to contain Iran’s nuclear ambition.

How can regional approaches to addressing nuclear proliferation be
legitimized and made more effective? This chapter has offered some
lessons. The most important of these is that regional approaches are un-
likely to be very useful in conflict management if undertaken by outsiders
or if they are non-inclusive. Comparing the Gulf with Southeast Asia
(where nuclear proliferation is not an issue), one finds that the relative
stability of ASEAN is owing to its decision to bring Vietnam (through
ASEAN) and China (through the ARF) quickly into its framework of re-
gional security. The GCC, by contrast, has made no serious effort to en-
gage Iraq or Iran, the two regional superpowers.24 This means the states
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most threatened by Iran’s nuclear ambitions, such as Saudi Arabia, have
no means of dialogue and communication with Iran at the regional multi-
lateral level.25 Inclusiveness is not an idealistic notion, as its critics often
allege; the examples of OSCE, ASEAN, and the Korean peninsula sug-
gest that inclusiveness is an indispensable element of any approach to
conflict resolution.
Hence, the development by the GCC of a mechanism for dialogue with

Iraq and Iran is long overdue. The GCC is otherwise of limited rele-
vance. On its own, it is not a credible military alliance against Iran.26 Un-
able to act as a deterrent, it would be better off developing a diplomatic
role in reducing and managing conflicts in the Gulf region. At the very
least, the GCC should develop a multilateral dialogue with Iran, much
in the way ASEAN did with Vietnam and China before making them
formal members of regional cooperative security arrangements.27
To the extent that a regional element in addressing proliferation is im-

portant, some types of regional arrangements may be more effective than
others. Regional security arrangements geared specifically to controlling
nuclear weapons, such as nuclear-weapon-free zones (NWFZs), are best
undertaken as preventive action rather than reactively. For example,
Southeast Asia and the South Pacific have reasonably credible NWFZs,
which were announced well before any member state took a serious
step towards nuclear proliferation. The Antarctica Treaty provides a use-
ful model of preventive action that should be considered by regions
where there may be a long-term danger of nuclearization. The proposed
NWFZ in the Gulf to deal with Iran’s nuclear program (and Israel’s)
comes too late. An NWFZ in the Middle East is an unrealistic goal unless
Israel can be persuaded to declare and reverse its nuclear capabilities,
something that is highly unlikely even in the most optimistic case of cur-
rent negotiations leading to the creation of a Palestinian state.28 The Is-
rael factor also ensures that Iran will not agree to a sub-regional NWFZ
covering Gulf states only, as has been proposed by the GCC.29 For Iran,
the GCC proposal does little to address the issue of Israel’s nuclear ar-
senal and the danger of Israeli pre-emption, which is a realistic possibility
for any regional power seeking nuclear capability. Iran has instead
‘‘pursued the realization of a nuclear-weapon-free zone in the Middle
East.’’30
A comprehensive regional organization is also not always the answer.

These groups have their own baggage and can be unwieldy owing to
larger membership. Ad hoc or à la carte regional multilateralism may be
a more effective response than standing bodies. Hence, the subsidiarity
principle and the RST must be reframed to include both formal and in-
formal, standing and ad hoc multilateral instruments.
Although the United States and the European Union are important
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players in seeking solutions to the nuclear situation in Iran, they should
also involve and defer to Asian regional powers, especially China and
India, as closely as possible. This would be consistent with Iran’s own
‘‘look east’’ policy, which led it to move away from the agreement with
the EU-3 (France, Germany, and the United Kingdom) in November
2004 that had provided for the suspension of all processing activities.
Ray Takeyh of the Council on Foreign Relations points to a foreign pol-
icy reorientation in Iran: ‘‘the idea of more of an Eastern orientation . . .
The idea being that the future of Iran lies in cementing its commercial
and diplomatic ties with the emerging industrial giants of the East,
whether it’s India, whether it’s China, Japan, and so on, as opposed to
privileging the relationship with the West.’’31

It is counterproductive to pursue regime change alongside nuclear non-
proliferation. This is because regime survival has emerged as the most
distinctive feature of the ‘‘second nuclear age.’’ This is quite different
from the first nuclear age, when ideology and geopolitics were the main
motives behind the nuclear arms race. Regime survival is the key factor
behind the quest for nuclear arms in North Korea, Iran, and even Paki-
stan, where ex-President Musharraf and the Pakistani military constantly
played the ‘‘loose nukes card’’ to deflate international pressure for dem-
ocratic reform. As some have argued, would the United States have in-
vaded Iraq if Saddam really had nuclear capabilities? North Korea’s
‘‘nuclear blackmail’’ is another clear instance of the use of nuclear weap-
ons in the service of regime security. In 2007, Pakistani opposition figure
Nawaz Sharif started his quest to recapture power by proclaiming himself
the leader who made Pakistan a nuclear power. Hence, a policy of regime
change is at odds with the objective of reversing nuclear proliferation,
whatever may be the geopolitical and moral imperative behind the latter.

We tend to think of regional regimes in isolation from one another, but
the security strategies of regional regimes do impact on one another.
There is an irony in the fact that despite having labeled both North Ko-
rea and Iran as members of the ‘‘axis of evil’’ – as part of a global strat-
egy to combat terrorism and proliferation – the United States has shown
a greater willingness to negotiate with North Korea than with Iran. This
fact is unlikely to have been missed by Tehran. Regimes targeted by the
United States do learn from each other. Although there is as yet insuffi-
cient evidence to support this claim, some analysts have argued in de-
fense of the Bush administration’s approach that the successful effort to
force Libya’s hand in the Lockerbie affair and its nuclear proliferation
might have had a bearing on North Korea’s decision to accept a deal
over its nuclear program.

The international community’s approach to nuclear proliferation must
also pay particular attention to the nature of the nexus between the
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global and regional security dynamics that underpin the quest for nuclear
weapons. For example, whereas the nuclear ambitions of North Korea
and Iran are viewed by Washington and other Western capitals as a
threat to both global and regional security, both countries’ primary moti-
vations for acquiring nuclear weapons are largely embedded in their re-
gional security concerns. Yet the United States has often highlighted
Iran (and to a lesser extent North Korea) as a threat to its global security
interests (hence placing a missile defense system in Poland to counter
Iran) while pursuing a global approach to containing Iran that neglects
the regional dimensions of the equation. Avoiding this mismatch be-
tween the regional roots of nuclear ambition and the global counter-
proliferation strategies of the United States (as well as the United
Nations) is important in devising effective diplomatic approaches to con-
taining nuclear proliferation.
Another critical factor in conflict management concerns incentives and

status. As this chapter has shown, Iran suffered more sanctions and re-
ceived fewer incentives compared with North Korea. Of course, oil-rich
Iran does not need handouts of the kind that the Kim Jong Il regime in
North Korea desperately requires to survive. But Iran’s reward might
have been in the form of increased recognition of its security concerns
and interests. Some argue that Iran has been treated with less respect as
a regional power, even when the country was ruled by the considerably
more moderate Mohammad Khatami regime.32 Direct negotiations be-
tween the United States and Iran at ambassadorial levels, as happened
over Iraq, should have long since taken place covering nuclear issues.
Shortly before this book went to press, the Bush administration sent
Under Secretary of State William Burns to attend talks between the
European Union and Iran on 19 July 2008 in Geneva. The move was wel-
comed by Iran, but US participation was described by the State Depart-
ment as a one-time occasion only, and at the meeting Burns insisted that
Iran must first suspend uranium enrichment before it could expect to
have direct negotiations with the United States. Iran promptly turned
down this proposal.33 The election of Barack Obama raises hopes for a
direct US approach to Iran, but his campaign-time ‘‘speaking with the
enemy’’ policy has been qualified since, and it is unlikely that an Obama
administration will resort to unconditional talks with Tehran.34
It is clear that, in both cases analyzed, one of the motives of the party

in question has been recognition of its status as an equal participant at the
table. In the case of North Korea, the regional forum of Six-Party Talks
has made this possible. Iran’s status concerns have not been similarly
addressed. This is something for the international community to con-
sider in its ongoing efforts to address the problem of nuclear weapons
proliferation.
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NPT regime change: Has the good
become the enemy of the best?

Ramesh Thakur

Since the end of the Cold War, the risk of total nuclear war between
the major powers has diminished. Yet the prospect of nuclear weapons
being used is more plausible. There were two great pillars of the norma-
tive edifice for containing the nuclear horror: the doctrines of strategic
deterrence, which prevented their use among those who had nuclear
weapons; and the non-proliferation regime, centered on the Nuclear
Non-Proliferation Treaty (NPT), which both outlawed their spread to
others and imposed a legal obligation on the nuclear weapons states
(NWS) to eliminate their own nuclear arsenals through negotiations –
their only explicit multilateral disarmament commitment. The NPT was
signed in 1968 and came into force in 1970 as the centerpiece of the
global non-proliferation regime that codified the international political
norm of non-nuclear-weapons status.1 It tries to curb proliferation by a
mix of incentives and disincentives. In return for intrusive end-use con-
trol over imported nuclear and nuclear-related technology and material,
non-NWS were granted access to nuclear technology, components, and
material on a most-favored-nation basis.

The NPT regime also includes a number of treaties restricting nuclear
testing. The Partial Test Ban Treaty (1963) outlawed atmospheric, space,
and underwater nuclear testing. The Threshold Test Ban Treaty (1974)
outlawed underground tests of more than 150 kilotons yield. The elusive
goal of a total ban on nuclear testing was seemingly realized in 1996
with the endorsement by the General Assembly of the Comprehen-
sive Nuclear-Test-Ban Treaty (CTBT). But, in part owing to the rigid
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entry-into-force provisions of the CTBT,2 and in part owing to changed
administrations in Washington and the altered climate of arms control
after the attacks of 11 September 2001, the CTBT is unlikely to enter
into force in the foreseeable future.
Today both pillars are at risk of crumbling. Some commentators fear

that arms control is at an impasse and disarmament could be reversed.
Tellingly, there are no ongoing discussions between the nuclear powers
for reducing their nuclear stockpiles still further, nor the intensity of con-
cerns and demands from non-nuclear states from earlier decades. Treat-
ies already negotiated and signed could unravel through non-ratification
or breakouts. The testing of nuclear weapons could be resumed. Revela-
tions of a previously unsuspected underground nuclear bazaar run by
Abdul Qadeer Khan, the ‘‘father’’ of Pakistan’s bomb, came as quite a
shock. Kofi Annan noted in 2005 that the NPT ‘‘faces a crisis of confi-
dence and compliance born of a growing strain on verification and en-
forcement.’’3 Revelations that, on 29 August 2007, a B-52 bomber
carrying six air-launched cruise missiles armed with nuclear warheads
had made an unauthorized flight from North Dakota to Louisiana did
nothing to diminish the sense of crisis afflicting the nuclear weapons
agenda.4 A quartet of American national security heavyweights caution:
‘‘The accelerating spread of nuclear weapons, nuclear know-how and
nuclear material has brought us to a nuclear tipping point.’’5
The lengthening list of proliferation-sensitive concerns includes North

Korea’s weaponized nuclear capability and its nuclear test of 2006;6
worries expressed by the International Atomic Energy Agency (IAEA)
about Iran’s nuclear program;7 reports that Saudi Arabia might be con-
templating an off-the-shelf purchase of nuclear weapons;8 evidence of
mild misdeeds by South Korea,9 Taiwan,10 and Egypt;11 apprehensions
about a new uranium enrichment plant that would give Brazil a nuclear
breakout capability;12 disappointment at the under-funding of the
Nunn–Lugar Cooperative Threat Reduction program; dismay at Russia’s
retreat in the 1990s from its historical commitment to a no-first-use
policy; anxieties about the 27,000 nuclear warheads (of which around
10,000 are operational and the rest are spares, in active and inactive stor-
age, or slated for dismantlement) with a total yield of 5,000 megatons
held by the five nuclear powers (with just Russia and the United States
accounting for more than 26,000 warheads); fears that Washington is
lowering the threshold of normative barriers to the use of a new genera-
tion of nuclear weapons; evidence of an extensive multinational nuclear
black market, which demonstrated the inadequacy of the existing export
controls system; and the prospect of terrorists acquiring nuclear weapons.
Rounding out this list of concerns, Pakistan is often dubbed the most
dangerous place on earth because of the lethal nexus of an unstable mili-
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tary dictatorship, Islamist groups bitterly hostile to the West, terrorists,
and nuclear weapons.13 These anxieties are hardly allayed by multilat-
eral action. Washington announced its commitment to negotiate a legally
binding fissile material cut-off treaty, but without verification provisions.
Space talks remain blocked. The Six-Party Talks make but fitful progress
in keeping North Korea from establishing a fully functioning nuclear
weapons program. Iran sends conflicting messages on compliance with
NPT commitments and its pursuit of a nuclear energy program for peace-
ful purposes. For four decades, the world has lived with five (the United
Kingdom, China, France, Russia, and the United States), followed by
eight (Israel, India, and Pakistan) and then nine (North Korea), nuclear
powers. Can we live with a tenth, if that be Iran?

The disquieting trend of a widening circle of NPT-licit, NPT-illicit, and
extra-NPT nuclear weapons powers in turn has a self-generating effect in
drawing other countries into the game of nuclear brinkmanship. Con-
cerns persist about the potential leakage of ‘‘loose nukes’’ from Russia
to terrorists. Worst-case scenarios see terrorists using nuclear or radio-
logical weapons to kill hundreds of thousands of people. As far as we
know, however, no terrorist group has the competence to build nuclear
weapons. Nor is there any evidence so far to suggest that nuclear weap-
ons have been transferred to terrorist organizations. The only good news
stories are that Libya walked away from that path in December 2003,14
Iraq does not have nuclear weapons, and North Korea shut down its
plutonium production in July 2007 under international inspection.15

Still, the global governance mechanisms for non-proliferation and dis-
armament are in a sorry state. The Conference on Disarmament (CD)
has been immobilized, unable even to agree on an agenda for a decade.
In a speech on 23 January 2008, Secretary-General Ban Ki-moon could
only declare helplessly that he was ‘‘deeply troubled’’ by the CD’s ‘‘im-
passe over priorities’’ and warned that it was ‘‘in danger of losing its
way.’’16 The UN reform summit in 2005 failed to agree on a single sen-
tence on the hot subject. Reliance on the Security Council as the forum
of choice for enforcing compliance is deeply problematical, since the five
permanent members (P-5) are the five NPT-licit nuclear powers (N-5),
the Council is severely unrepresentative and unaccountable, and the
P-5/N-5 have been amongst the most arms-exporting and war-prone
countries since 1945.

The United Nations’ strengths and assets in arms control and disar-
mament are research, advocacy, norm-building, and networking. It has
established procedures and forums for sustaining annual debates and dis-
courses, provides a rare channel for non-nuclear countries to network
with one another and exert pressure on nuclear holdouts, tries to coordi-
nate global regimes and regional initiatives, and undertakes analytical,
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empirical, and problem-solving research. The organization’s weaknesses
are antiquated procedures that are easily captured by recalcitrant hold-
outs to block any initiative, meager resources devoted to what is said to
be one of the gravest threats to international security, and the most power-
ful enforcers of peace and security being the worst offenders in terms
of military arsenals and sales as well as engagements in armed conflicts.
Although consciousness of the risks of nuclear weapons falling into the
hands of terrorists, militant fanatics, and other non-state groups has
grown enormously, the collective memories of the horrors of Hiroshima
and Nagasaki have begun to fade in the world beyond Japan (where the
memory remains intensely painful and powerful), lowering the normative
barriers to the acquisition and use of nuclear weapons. In January 2007,
the doomsday clock of the Bulletin of the Atomic Scientists was set at
11.55 p.m. – the closest to doomsday since the end of the Cold War –
where it remains today.
The rising anxieties about nuclear weapons are rooted in two major

and parallel developments: the so-called renaissance of nuclear power
and a resurgence of old-fashioned national security threats that suppos-
edly had ebbed with the end of the Cold War. Between them, the
developments highlight how all three legs of the NPT’s triangular linkage
– nuclear power for civilian use, nuclear non-proliferation, and nuclear
disarmament – are straining the regime. The widening circle of NPT-licit,
extra-NPT, and NPT-noncompliant nuclear weapons powers indicates
the extent to which the contradictions and tensions inherent to the NPT
have ripened and the regime’s weaknesses have become increasingly
apparent. When we factor in also the regime’s many weaknesses and
anomalies, we begin to understand why it seems to be so close to break-
ing point. Can it be repaired and continue to form the centerpiece of
global nuclear arms control policy? Or is it destined to go the way of
Humpty Dumpty, in which case would it be better to abandon the NPT
and look to a new nuclear weapons convention as the chief cure for the
world’s nuclear ailment?
This chapter begins by reviewing the two sets of concerns that form the

roots of growing nuclear anxieties. It then highlights the weaknesses, de-
ficiencies, and anomalies of the NPT before postulating the need to move
beyond the sclerotic regime.17

A nuclear renaissance?

According to the International Energy Agency (IEA), the world’s energy
consumption will increase, based on current trends and policies, by more
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than 50 percent from 2005 to 2030, with just China and India accounting
for 45 percent of the extra growth in demand.18 Fluctuations in the price
of oil in 2008 indicate that the IEA may have seriously underestimated
the speed with which the world will experience a supply-side crunch and
abrupt escalation in oil prices. Hence the interest of governments in in-
creasing their exposure to nuclear energy in their total energy portfolio.
After the well-publicized accidents at Three Mile Island (USA, 1979) and
Chernobyl (Ukraine, but at the time the former Soviet Union, 1986),
public and political opposition to nuclear power was so strong that many
existing reactor plants were shut down, plans for new ones were can-
celled, and virtually no new reactor was built over the last decade. In-
deed, in the United States no new reactors have been built in three
decades. With the escalating price of oil, caused by a spike in demand
from booming major economies such as China and India and disruptions
to supply because of conflicts in the Middle East, the economics of even
risk-discounted nuclear power has changed. With the accelerating threat
of global warming caused by greenhouse gas emissions, the balance of
public anxiety between energy sourced in nuclear power and coal and
fossil fuel has changed dramatically. Combined with technological de-
velopments, the changed financial and environmental equations have
also altered the politics of constructing and operating nuclear power re-
actors.19

The net result is plans for building several new reactors in Asia, Aus-
tralia, the Middle East, and even Europe to add to the 435 reactors in 30
countries that are providing 15 percent of the world’s total electricity at
present. According to the latest forecast of the International Atomic En-
ergy Agency (IAEA), this particular renaissance is being led by Asia,
with 18 of the 31 planned new reactors to be located there.20 Nuclear
power accounts for 2 and 3 percent, respectively, of China’s and India’s
electricity at present, but it will jump by a factor of five and eight respec-
tively by 2022. Whereas the spike in their demand is a function of boom-
ing economic growth and population, in Japan and South Korea interest
in nuclear power arises from a lack of indigenous oil and gas resources
and the desire for energy security and reducing greenhouse gas emis-
sions. Other Asian countries planning or considering nuclear power reac-
tors are Indonesia, Malaysia, Pakistan, Thailand, and Vietnam.

At the same time, the long lead times and high capital costs for nuclear
construction mean that governments want to be assured that nuclear
energy and plants are safe, secure, reliable, and cost-effective. All this
throws up several clusters of concern:21
� How do we ensure that the plants are operated with complete safety, so
that the chances of accidents are minimized, and mechanisms and pro-
cedures are put in place so that accidents are discovered immediately,
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their effects are mitigated, and firewalls are constructed to prevent
wider damage?

� How do we secure the plants against theft and leakage of weapons-
sensitive material, skills, and knowledge? After all, the now notorious
Abdul Qadeer Khan simply stole designs and material from places in
the West he was working in, then returned to Pakistan and established
a very effective global nuclear arms bazaar.22

� How do we protect civilian use of nuclear power from being employed
for weapons-related purposes?

� How do we establish multinational regimes for the assurance of fuel
supply, the management of spent fuel, the disposal of radioactive
wastes, and the decommissioning of old reactors?

These concerns relate not just to the countries in which the reactors are
located, but also to the international trade in nuclear material, skills, and
equipment. As Mohamed ElBaradei – the IAEA director general and as
such the person with the highest international authority on the subject –
has noted: ‘‘Nuclear components designed in one country could be man-
ufactured in another, shipped through a third, and assembled in a fourth
for use in a fifth.’’23

Security threats

We would be foolish to believe that the renaissance of nuclear power is
explained fully and solely by the interest in nuclear energy for civilian
uses. Nuclear weapons can be sought for one or more of six reasons:24
deterrence of enemy attack; defense against attack; compellence of the
enemy to one’s preferred course of action; leveraging adversary and
great power behavior;25 status; and emulation. Specific causes of prolifer-
ation are many, diverse, and usually rooted in a local security complex.
On the supply side, a major challenge is the globalization of the arms in-
dustry, the flooding of the global arms market, and a resulting loosening
of supplier constraints. Under modern conditions of globalized trade,
instantaneous and voluminous electronic information exchanges, inter-
linked financial systems, and the sheer diversity of technology, the con-
trol of access to nuclear weapons technology and material has grown
vastly more complex and challenging.
Proliferation refers to the dispersion of weapons, capabilities, and tech-

nologies. There are eight categories of proliferation-sensitive actors:
� Vertically proliferating NWS: those that increased their nuclear stock-
piles and upgraded their nuclear lethality from inside the NPT regime,
and by doing so undermined the non-proliferation regime and institu-
tionalized international nuclear ‘‘apartheid.’’
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� NPT-irresponsible NWS: those that export nuclear-missile materials,
technology, and expertise in violation of international treaties, regimes,
and commitments.

� Fragmenting NWS, or NPT splinters: when the old Soviet Union broke
up, for instance, we faced the prospect of an additional three NWS
(Belarus, Kazakhstan, Ukraine). Fortunately, they were persuaded to
forgo the nuclear option.

� NPT cheats: those that have signed the NPT but are engaged in activ-
ities in violation of their obligations.

� Threshold NWS: those that do not claim possession of nuclear weap-
ons, have not forsworn the nuclear weapons option, produce significant
amounts of nuclear material or equipment, and refuse to accept inter-
national control over their material and equipment. With India and Pa-
kistan coming out of the nuclear closet in 1998, and few left to deny
Israel’s nuclear weapons capability, the threshold status is in effect
obsolete.

� Nuclear terrorists: it defies credulity that nuclear weapons and ma-
terials can be kept secure in government inventories and never be
obtained by any terrorist group. Although a government’s nuclear ca-
pability can be seized and destroyed, it is impossible to capture or kill
every single terrorist and his/her last piece of dynamite, Semtex, or tim-
ing mechanism.

� ‘‘Virtual’’ NWS: the flow of enabling technologies, material, and exper-
tise in the nuclear power industry can be used, through strategic pre-
positioning of materials and personnel, to build a ‘‘surge’’ capacity to
upgrade to nuclear weapons within the time-frame of a crisis degener-
ating into conflict. Thus Ichiro Ozawa of Japan’s Liberal Party warned
China not to forget that Japan could easily make 3,000–4,000 nuclear
weapons.26

� Missile proliferators: missiles are an acutely destabilizing form of weap-
onry because little defense is available against them. Armed with bio-
logical, chemical, or nuclear warheads, they can be lethal.
The challenge on the international security front is thus fourfold. First,

the five NPT-licit nuclear powers have simply disregarded their NPT Ar-
ticle VI obligation to disarm. China continues to modernize its arsenal
and in January 2007 demonstrated its space-war capabilities by shooting
down a satellite in a controlled test. The United States has retreated from
several arms control and disarmament agreements, including the Anti-
Ballistic Missile, Nuclear Non-Proliferation (the 2005 Review Conference
outcome documents), and Comprehensive Nuclear-Test-Ban treaties. It
is asserting the right to develop new generations of earth-penetrating,
bunker-busting nuclear weapons and battlefield ‘‘mini-nukes’’ and to
refine the doctrines underpinning the deployment and possible use of
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nuclear weapons. With US plans to install a new missile shield along Rus-
sia’s borders, Moscow has warned of a new Cuban-type missile crisis. The
United Kingdom has decided to upgrade its Trident strategic nuclear
force to give it nuclear-weapons capability beyond 2020. The new nuclear
doctrines indicate that retention and expanded use of these weapons are
being contemplated for decades to come. To would-be proliferators the
lesson is clear: nuclear weapons are indispensable in today’s world and
becoming more useful, not less, for dealing with tomorrow’s threats.
Second, three states lie outside the NPT and have gone down the

weapons path: India, Israel, and Pakistan. Israel, even though it is not
an NPT signatory, will not openly admit to its nuclear weapons stock-
piles. India and Pakistan have been accepted, more or less, as de facto
nuclear weapons powers. The stop-start India–US civil nuclear coopera-
tion deal proved extremely contentious. Supporters argue that it serves
the strategic goals of both countries while also advancing the global non-
proliferation agenda more realistically than any conceivable alternative.
Yet it caused despondency among the arms control community for its
breach of the NPT regime even as it made some Indians uncomfortable
for drawing India into the US strategic embrace and others for constrict-
ing India’s future nuclear options.27 The constitutional and political crisis
in Pakistan in 2007–2008 spread alarm in many sectors about how safe
and secure its nuclear arsenal was from Islamists within and jihadists out-
side the military.
Third, the NPT is an intergovernmental agreement and therefore does

not cover non-state groups, including terrorists, who might be pursuing
nuclear weapons. It is not at all clear how the international normative
architecture can be extended to cover them on legislative, operational,
and compliance dimensions.
And, fourth, some NPT members may be trying to cheat on their non-

proliferation obligations and pursuing the weapons option through
stealth. Because of the robust international norm against nuclear weap-
ons and the legal obligations of the NPT, which has been signed by all
countries other than India, Israel, and Pakistan, countries planning to
cross the line from civilian to weapons programs do so clandestinely.
For example, few believe Iran’s professions of peaceful intent in its

uranium enrichment drive. Yet the consequences of using military force
to try to stop the drive may be worse than learning to live with the new
reality. For far too many, the drumbeats of warnings and threats being
sounded in Washington on Iran – US President George W. Bush has
even spoken of World War III – brought back memories of 2002–2003.
During the US presidential primary campaign, Hillary Clinton threat-
ened to ‘‘obliterate’’ Iran if it dared to attack Israel with nuclear weap-
ons.28 This is an all too familiar story. Most did not like the ending the
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first time around in Iraq and are unlikely to like it any better the next
time. In the same vein, there is the familiar discrepancy between the as-
sessments of the IAEA and of some Western countries regarding the
gravity and urgency of the threat of a nuclearized Iran.

NPT weaknesses and deficiencies

Thus there are several major gaps in the arms control and disarmament
regime:29
� Lack of NPT universality
� Continuing existence of stockpiles of nuclear weapons
� Lack of a nuclear weapons convention outlawing the possession and
use of nuclear weapons by all actors

� Lack of verification machinery and compliance mechanisms for the dis-
armament obligations (Article VI) of the NPT

� Lack of a credible and binding inspections regime for non-proliferation
� Lack of agreed criteria to assess proliferation threats
� Lack of a basis in international law to enforce non-proliferation norms
for states outside the treaty regimes

� Inapplicability of norms and regimes to non-state actors
Some NPT weaknesses are not just intrinsic but were intentional. For

example, the wording of Articles I and II deliberately permits the NWS
to transfer nuclear weapons to other countries (Cold War allies at the
time) – that is, engage in geographical proliferation – as long as control
of the weapons remains in NWS hands. The subsequent popularity of
regional nuclear-weapon-free zones owed much to the desire to plug this
loophole. Such zones cover virtually the entire southern hemisphere but
are conspicuously scarce north of the equator.30 The desire to marry two
possibly incompatible goals – President Dwight Eisenhower’s vision of
‘‘atoms for peace’’ and non-proliferation – produced the odd juxtaposi-
tion of Articles III and IV, and opened the door for developments in
North Korea and Iran. For nuclear energy for peaceful purposes can be
pursued legitimately to the point of being a screwdriver away from a
weapons capability.

Other NPT weaknesses became apparent with the benefit of hindsight.
By failing to include clearly timetabled, legally binding, verifiable, and
enforceable disarmament commitments, it temporarily legitimized the
nuclear arsenals of the N-5. The imbalance of reporting, verification,
and compliance mechanisms between non-proliferation and disarmament
in the NPT regime has also over time served seriously to erode the legit-
imacy of this centerpiece of the global arms control effort. By relying on
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the promise of signatories to use nuclear materials, facilities, and technol-
ogy for peaceful purposes only, it empowered them to operate danger-
ously close to a nuclear weapons capability. It proscribed non-nuclear
states from acquiring nuclear weapons, but failed to design a strategy for
dealing with non-signatory states parties. It permits withdrawals much
too easily: North Korea joined the NPT in 1985, but in January 2003 an-
nounced its intention to withdraw. Because there is no standing agency
or secretariat, the NPT depends on five-year Review Conferences for re-
solving implementation problems. These operate by the consensus rule,
which does not make for decisive resolution of contentious issues. Verifi-
cation and enforcement are one step removed to the extent that the
IAEA acts as a buffer between the NPT and the Security Council.
The Iraq experience shows the enormous difficulty of ensuring compli-

ance with international norms and commitments, even with respect to
one of the world’s most odious regimes pursuing the world’s most de-
structive weapons.31 The failure to find WMD since the war cannot erad-
icate the known historical record of Saddam Hussein’s past pursuit of
them, or his will to use them against outsiders as well as Iraqis. More-
over, there is an inherent tension between the IAEA’s mandate for
promoting peaceful nuclear energy use and the overall strategic goal of
non-proliferation. This is best illustrated by the fact that India and Paki-
stan, which are outside the NPT regime, are on the IAEA board of gov-
ernors. It is also increasingly a problem because more and more of
nuclear technology, materials, and equipment are dual use. When the
chief distinction between peaceful and offensive use rests on intent, there
is a problem.
Strengthening treaty regimes requires national legislation and mea-

sures on criminalization of proliferation activities, effective protection of
proliferation-sensitive personnel, materials, and equipment, control and
accounting systems for monitoring materials and stocks, and regulation
and surveillance of dual-use transfers. The NPT could be strengthened
by making the IAEA Additional Protocol mandatory for all states par-
ties, toughening up or even eliminating the exit clause, and making clear
that withdrawal from the NPT will be treated as a threat to peace and
security.32 But these measures cannot be undertaken without also ad-
dressing gaps on the disarmament side of the NPT and reform of the
composition and procedures of the Security Council. A body that is itself
seen as increasingly illegitimate by many members of the international
community will have difficulty enforcing global norms in the name of
that very same community.
The IAEA’s reluctance to cite Iran for non-compliance with the NPT

may indicate weaknesses in the treaty structure and procedures that
reflect the world of 1968 rather than 2008. Moreover, Tehran joins Pyong-
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yang in throwing down the gauntlet, yet again, to a basic inconsistency
in our definition of the problem. Is it the very destructiveness of nuclear
weapons that somehow makes them so evil that they should be pro-
scribed for all, including the N-5? Or is the problem rogue states, whose
behavior is so bad that they cannot be trusted with weapons that are
tolerable, if not desirable, in more mature and responsible hands?

NPT anomalies

The many internal inconsistencies and tensions notwithstanding, the NPT
has been the symbol of the dominant arms control, disarmament, and
non-proliferation paradigm. Over the course of four decades, however,
six significant anomalies have accumulated and now weigh it down close
to the point of rupture.

First, the definition of a nuclear weapons state is chronological – a
country that manufactured and exploded a nuclear device before 1 Janu-
ary 1967. India, Pakistan, Israel, North Korea – even Iran – could test,
deploy, and even use nuclear weapons, but cannot be described as
nuclear powers. Conversely, the United Kingdom and France could dis-
mantle their nuclear edifice and destroy their nuclear arsenals, but would
still count as nuclear powers. This is an Alice-in-Wonderland approach to
affairs of deadly seriousness. But can the NPT definition be opened up
for revision through a formal amendment of the treaty, with all the un-
predictable consequences?33

Second, even as the threat from non-state actors has grown frighten-
ingly real, multilateral treaties such as the NPT can regulate and monitor
the activities only of states. A. Q. Khan’s underground nuclear bazaar
that merrily sold nuclear technology, components, and weapons designs
to Iran, Libya, and North Korea showed how porous is the border be-
tween private and state rogue actors. Protestations of innocence by the
Pakistan government are simply not credible. It was either actively com-
plicit in, connived in and facilitated, or at the very least knew about and
tolerated the existence and activities of the network. The ‘‘hero of the
nation’’ was placed under a comfortable version of house arrest by his
‘‘friend’’ General Pervez Musharraf. Moreover, it is at the very least ar-
guable that the Khan network still exists and is active, and that Pakistan’s
nuclear weapons are not safe.34 A robust and credible normative archi-
tecture to control the actions of terrorist groups that can acquire and use
nuclear weapons must be developed outside the NPT.

The problem of non-parties and non-state actors could be taken care of
by accepting the suggestion that the fruitless search for universal mem-
bership should be replaced by ‘‘universal compliance’’ with the terms of
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arms control regimes. The Carnegie Endowment for International Peace
lists a set of six obligations to make this a reality: making non-
proliferation irreversible; devaluing the political and military currency of
nuclear weapons, including the steady, verified dismantlement of nuclear
arsenals; securing all nuclear materials through robust standards for mon-
itoring and accounting for fissile materials in any form; enforceable pro-
hibitions against efforts by individuals, corporations, and states to assist
others in secretly acquiring the technology, material, and know-how for
nuclear weapons; a commitment to conflict resolution; and persuading
India, Israel, and Pakistan to accept the same non-proliferation obliga-
tions as the NWS signatories to the NPT.35
Third, North Korea’s open defiance, spread over many years, shows

that decades after a problem arises we still cannot agree on an appropri-
ate response inside the NPT framework. It becomes increasingly difficult
to de-fang tyrants of nuclear weapons the day after they acquire them.
The United Nations seems incapable of doing so the day before. If inter-
national institutions cannot cope, states will try to do so themselves, ei-
ther unilaterally or in company with like-minded allies. If prevention is
strategically necessary and morally justified but legally not permitted,
then the existing framework of laws and rules – not preventive military
action – is defective. In other words, where for decades countries such
as India argued that the NPT, although legal, was illegitimate because of
the nuclear apartheid built into it, can the ‘‘good cops’’ now turn the
legality–legitimacy argument on its head?
The fourth anomaly is lumping biological, chemical, and nuclear weap-

ons in one conceptual and policy basket. They differ in their technical
features, in the ease with they can be acquired and developed, and in
their capacity to cause mass destruction. Treating them as one weapons
category can distort analysis and produce flawed responses. There is also
the danger of mission creep. Justifying nuclear weapons as a useful tool
in countering biological and chemical weapons may be one step too far.
If nuclear weapons are accepted as having a role to counter biochemical
warfare, then how can we deny a nuclear weapons capability to Iran,
which actually suffered chemical weapons attacks from Saddam Hussein?
Fifth, not a single country that had nuclear weapons when the NPT was

signed in 1968 has given them up. Their behavior fuels the politics of
grievance and resentment. Can the country with the world’s most power-
ful nuclear weapons rightfully use military force to prevent their acquisi-
tion by others? From where do the leaders of nuclear-armed France and
the United Kingdom derive the moral authority to declare that a nuclear
Iran is unacceptable and must be stopped by force if necessary?
The final anomaly concerns the central doctrine underpinning the con-

temporary Westphalian system, which holds that sovereign states are
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equal in status and legitimacy. In reality, states are not of equal worth
and significance, either militarily, economically, politically, or morally. It
seems unlikely that, in the eyes of most people and countries, nuclear
weapons in the hands of the United Kingdom and North Korea are
equally dangerous.36 This is why President George W. Bush warned of
the threat of the world’s most destructive weapons falling into the hands
of the world’s worst regimes: it is the conjunction of the two that is espe-
cially dangerous. Granted, the Iraq war has been a disaster richly fore-
told. But was there any moral equivalence between Saddam Hussein, on
the one hand, and George W. Bush, Tony Blair, and John Howard –
leaders of the three countries that waged the war – on the other hand?

Similarly, how reasonable or logical is it to lump India, Iran, Israel,
North Korea, and Pakistan together without discriminating between
their respective records, yet to continue to distinguish between non-
proliferation and disarmament? Even with regard to the latter, it is al-
ready a decade since India and Pakistan gate-crashed into the nuclear
club. Any effort to roll back their nuclear weapons capability amounts to
nuclear disarmament, not non-proliferation. Analyzing the problem from
within the conceptual lens of non-proliferation is simply inappropriate.
The logical policy implication is either to condemn nuclear weapons for
everyone, or to distinguish bad and rogue behavior from responsible be-
havior and to oppose regimes, not the weapons. But that threatens the
core assumption of the NPT, that nuclear weapons are immoral for any-
one. This has been the central bone of contention between the propo-
nents and opponents of the India–US civil nuclear cooperation deal:
that it acknowledges India’s responsible nuclear stewardship or that it
threatens the core integrity of the NPT.

Nuclear proliferation or nuclear abolition, the NPT is
history

In practice, we face four nuclear choices: the status quo, proliferation,
nuclear rearmament, or abolition.37 The tests by India, Pakistan, and
North Korea confirmed the folly of believing – in defiance of common
sense, logic, and history – that a self-selecting group of five powers could
indefinitely retain their monopoly on the world’s most destructive
weaponry.

It truly is remarkable how those who worship at the altar of nuclear
weapons threaten to excommunicate for heresy others wishing to join
their sect. The first country to engage in nuclear breakout in 1998 – India
– deplored North Korea’s test in 2006 as a threat to regional peace and
stability and as highlighting the dangers of clandestine proliferation.
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Thus did India, quickly followed by Pakistan, join the ranks of the nu-
clear powers preaching nuclear abstinence for others while engaged in
consenting deterrence themselves. Other members of the nuclear club
condemned North Korea’s test as ‘‘brazen,’’ ‘‘grave,’’ ‘‘provocative,’’ ‘‘in-
tolerable,’’ etc. That test and Iran’s ongoing defiance are symptoms,
not the cause, of the NPT being a broken reed. Maybe it is time to
return with some seriousness and urgency to the dream of a nuclear-
weapon-free world.
In a major foreign policy speech at DePaul University in Chicago on 2

October 2007, Democratic presidential hopeful Senator Barack Obama
declared (and repeated in his Berlin speech on 24 July 2008 as the pre-
sumptive Democratic nominee): ‘‘America seeks a world in which there
are no nuclear weapons.’’ In this he followed in the footsteps of an emi-
nent panel of former US secretaries of defense and state – George Shultz,
William Perry, Henry Kissinger – and Senator Sam Nunn, former chair-
man of the Senate Armed Services Committee, who published an opinion
article that electrified disarmament activists by calling on Washington to
take the lead in the abolition of nuclear weapons.38 They did not dispute
that nuclear weapons confer many national security benefits. Rather,
they argued that these were subordinate to the threats posed to US secur-
ity by the uncontrolled proliferation of nuclear weapons. As startling as
their conversion – on the road to Tehran rather than Damascus – was
the newspaper in which it was published, the very bastion of US conser-
vatism. They followed a year later by publishing a second article, also in
the Wall Street Journal, noting the worldwide positive response that their
call had evoked and the serious and substantive work that it had pro-
duced among a coalition of Americans aiming to marry the vision of a
nuclear-weapon-free world to a series of progressive steps to pull the
world back from the nuclear precipice, such as reducing warhead num-
bers and limiting the role of nuclear weapons in security policy.39
Ironically, therefore, sections of the admittedly retired national secur-

ity elite are coming around to embracing and championing the nuclear-
weapon-free cause in a decade in which the formerly energized popular
movement has been largely dormant. But their views are not universally
shared. A group of retired NATO generals argued recently for a NATO
‘‘policy of deterrence by proactive denial,’’ which includes both pre-
emption and prevention. They put forward the concept of ‘‘interactive
escalation’’ based on ‘‘escalation dominance,’’ which can use ‘‘all instru-
ments of soft and hard power, ranging from the diplomatic protest to nu-
clear weapons.’’ In their view, ‘‘nuclear weapons – and with them the
option of first use – are indispensable . . . and nuclear escalation continues
to remain an element of any modern strategy.’’40
In this context, it is worth recalling three further pointers from post-
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1945 history. First, the most spectacular Soviet territorial and political
advances in Europe came during the period of US atomic monopoly.
Second, the implosion, collapse, and disappearance of the Soviet Union
occurred after its achievement of strategic parity with the United States.
And, third, the dramatic reductions in nuclear arsenals in the first half of
the 1990s resulted from unilateral initiatives (reinforced by the power of
positive reciprocity) by Mikhail Gorbachev and George H. W. Bush, not
from verifiable agreements signed after protracted negotiations. They
reflected and in turn contributed to improved political trust and the dis-
mantling of ‘‘the vast apparatus of ideological hostility that had been
built up’’ over four decades.41

The NPT can fairly be judged to have been the most brilliant half-
successful arms control agreement in history. The number of countries
to sign it embraced virtually the entire family of nations. Yet, at the
same time, the nuclear arsenals of the N-5 (of which France and China
signed the NPT only much later) expanded enormously. The total num-
ber of nuclear warheads climbed steadily after 1945, peaked in the mid-
1980s, fell dramatically for about a decade, and then stabilized to date in
the new millennium (see Table 13.1).42 With four decades having elapsed
since 1968, the N-5 must be deemed to be in violation of their solemn ob-
ligation to disarm, reinforced by the Advisory Opinion of the Interna-
tional Court of Justice in 1996 that Article VI requires them to engage
in and bring to a conclusion negotiations for nuclear abolition.

Despite this history and background, a surprising number of arms con-
trol experts focus solely on the non-proliferation side to demand denial
of technology and materiel to all who refuse to sign and abide by the
NPT, and punishment of any who cross the threshold. The term ‘‘non-
proliferation ayatollahs’’ is applied pejoratively to them.

The symbiotic link between non-proliferation and disarmament is inte-
gral to the NPT. Most countries gave up the weapons option in return for
a promise by the N-5 to engage in good-faith negotiations to eliminate
nuclear weapons. It was expected that nuclear disarmament could take
some time. Accordingly, unlike the non-proliferation obligations, the
Article VI disarmament obligation was not brought under international
monitoring and enforcement.

The logics of nuclear disarmament and non-proliferation are insepar-
able. The most powerful stimulus to nuclear proliferation by others is the
continuing possession of nuclear weapons by some. After all, Iraq was at-
tacked when it did not have nuclear weapons (having been disarmed not
by US bombs but by UN inspectors) whereas North Korea, which had
nuclear weapons but not oil, was spared.43 The unintended but entirely
predictable consequence for any regime that feared US attacks was: if
you wish to avoid Saddam Hussein’s fate, do not cooperate in efforts to
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disarm but instead get the bomb as quickly as possible. By worsening re-
gional and global insecurities, the Iraq war increased the attractiveness of
the nuclear option and strengthened the motivation to get nuclear weap-
ons by any means necessary.44 And the threat to use nuclear weapons,
not just to deter their use by others but to prevent others from acquiring
them in the first place as part of a counter-proliferation strategy,45 legiti-
mizes their possession and use.
Hence the axiom of non-proliferation: as long as any one country has

nuclear weapons, others, including terrorist groups, will try their best (or
worst) to get them. There is a marked contradiction between rhetoric and
example. Nuclear weapons were invented to cope with Germany, used to
defeat Japan, and deployed most extensively against the Soviet Union.
As their primary strategic rationale disappeared with the end of the
Cold War, Washington’s evolving nuclear policies acquired greater re-
gional specificity. In East Asia, for example, continued US attachment
to nuclear weapons and doctrines was seen as proof of a shift in stance –
from deterrence to compellence and coercion – and provoked more

Table 13.1 Number of nuclear warheads in the inventory of the five NPT nuclear
weapons states, 1945–2005

Year USA USSR/Russia UK France China Total

1945 6 6
1950 369 5 374
1955 3,057 200 10 3,267
1960 20,434 1,605 30 22,069
1965 31,982 6,129 310 32 5 38,458
1970 26,662 11,643 280 36 75 38,696
1975 27,826 19,055 350 188 185 47,604
1980 24,304 30,062 350 250 280 55,246
1986 24,401 45,000 300 355 425 70,481a
1990 21,004 37,000 300 505 430 59,239
1995 12,144 27,000 300 500 400 40,344
2000 10,577 21,000 185 470 400 32,632
2005 10,295b 17,000b 200 350 400 28,245

Source: Hans M. Kristensen and Robert S. Norris, ‘‘Nuclear Notebook,’’ Bulletin
of the Atomic Scientists 62, no. 4 (2006): 64–67, using data from the Natural Re-
sources Defense Council.
Notes: Of the non-NPT nuclear weapons states, Israel is estimated to have 60–85
warheads, India and Pakistan about 110 between them, and North Korea could
have around 10. Altogether, more than 128,000 nuclear warheads are estimated
to have been built since 1945, with the United States and the former Soviet
Union/Russia accounting for 55 and 43 percent of them respectively.
aPeak year.
bSlightly less than half the US and Russian stockpiles are considered operational,
with the balance in reserve, retired, or awaiting dismantlement.
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assertive Chinese nuclear policies and nuclear brinkmanship by North
Korea, which in turn produced self-vindication in Washington.46 Con-
versely, even a cursory probing of the sources of instability that impel
countries towards nuclear acquisition confirms the link between the de-
nuclearization of individual states, the regions in which they are located,
and universal disarmament. Iran, for example, has hostile and potentially
hostile nuclear weapons and troops of nuclear-armed powers all around
it. With India and Pakistan to the east, Russia to the north, and US forces
patrolling its southern shores and occupying its immediate neighbors in
Iraq and Afghanistan, the reasons why Iran’s national security strategy
cannot be de-linked from regional and global dynamics are obvious.

The Bush administration has justified new weapons and additional uses
by shifting the US nuclear posture from deterrence to use, redefining its
mission from a nuclear stalemate with a superpower peer to waging and
winning wars against countries that cannot fight back in kind. (To para-
phrase Donald Rumsfeld apropos of coalitions, the existence, numbers,
and lethality of nuclear weapons will determine missions, not the other
way round.) It is not possible to convince others of the futility of nuclear
weapons when the facts of continued possession and of doctrines and
threats of use prove their utility for some. Refining and miniaturizing nu-
clear weapons, developing new doctrines and justifications for their use,
and lowering the threshold for their use weaken the taboo against them
and erode the normative barriers to nuclear proliferation.

The problem is not nuclear proliferation but nuclear weapons. They
could not proliferate if they did not exist. Because they do exist, they
will proliferate. The policy implication of this logic is that the best guar-
antee of nuclear non-proliferation is nuclear disarmament through a uni-
versal, non-discriminatory, verifiable, and enforceable nuclear weapons
convention that bans the possession, acquisition, deployment, testing,
transfer, and use of nuclear weapons by everyone. This would solve the
problems of non-proliferation as well as of disarmament. The focus on
non-proliferation to the neglect of disarmament ensures that we get nei-
ther. If we want non-proliferation, we must prepare for disarmament.

How do we move from analysis and prescription to action and nuclear
abolition? To begin with, some practical and concrete measures are long
overdue: bringing the CTBT into force, negotiating a verifiable fissile ma-
terials treaty, retrenching from launch-on-warning postures, standing
down nuclear forces, to name but a few47 – that is, reviving, implement-
ing, and building on existing agreements for reducing the role, readiness,
and numbers of nuclear weapons and introducing further degrees of sep-
aration between the possession and launch of nuclear weapons by modi-
fying the doctrines and practices of deployment.

But these amount to tinkering, not a bold and comprehensive vision of
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the final destination. What we need are rules-based regimes anchored in
the principles of reciprocity of obligations, participatory decision-making,
and independent verification procedures and compliance mechanisms. In
the words of a former US Deputy Secretary of Defense, ‘‘America is
sleepwalking through history, armed with nuclear weapons. The Cold
War left us with a massive inventory of weapons we no longer need, an
infrastructure we can no longer use or maintain, and no thought of where
our future lies.’’48 The three policy imperatives are to encourage the re-
duction of nuclear inventories among the NWS, strengthen controls over
nuclear stocks and material among them, and minimize the attraction of
the nuclear option to those who do not have these weapons.
Annan argued that the unique status of the NWS ‘‘also entails a unique

responsibility,’’ and they must do more, including further and irreversible
reductions in non-strategic nuclear arsenals, reaffirmation of negative se-
curity assurances, swift negotiation of a fissile material cut-off treaty, and
the maintenance of the moratorium on nuclear testing until the entry into
force of the CTBT. He strongly urged states to agree on these measures
at the 2005 NPT Review Conference. On the non-proliferation side,
he urged a strengthening of the IAEA verification machinery through
universal adoption of the Model Additional Protocol and the creation of
incentives for states to forgo uranium enrichment and plutonium separa-
tion capacities, with the IAEA to act as a guarantor for the supply of fis-
sile material to civilian nuclear users at market rates.49
In the end, the seventh NPT Review Conference in May 2005 ended in

complete collapse. It failed to address the vital challenges or to offer
practical ideas for preventing the use, acquisition, and spread of nuclear
weapons. The first half of the conference was dogged by procedural
wrangling, and the second half was equally rancorous. The exercise
ended in acrimony and recriminations over where the primary blame lay
for the lost opportunity to bolster the NPT. Washington, which has his-
torically led international efforts to reinforce the NPT regime, faulted
the international community, yet again, for failure to confront the reality
of the threat of proliferation by countries such as Iran and North Korea.
Arms control advocates countered that the US delegation had come in-
tent on focusing on the proliferation side of the equation and was totally
intransigent with regard to previously agreed-to commitments on arms
control and disarmament measures by the existing nuclear powers. In an
echo of communist systems, the information booklet produced by the US
government during the conference blanked out milestones no longer
popular with the current administration, including the 1996 CTBT and
the 2000 NPT Review Conference. Joseph Cirincione commented that
‘‘official disdain for these agreements seems to have turned into denial
that they existed.’’50
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Most countries concluded that the nuclear powers had no intention of
fulfilling their NPT-based disarmament obligations and agreed commit-
ments from the 1995 and 2000 conferences. This had a triple negative
effect: it eroded support for US proposals for strengthening the non-
proliferation elements of the treaty, weakened support for strong action
against possible Iranian and North Korean transgressions, and may
soften adherence to NPT obligations over the long run.

The September 2005 World Summit similarly failed to come to any
agreement on non-proliferation and disarmament, a failure described as
‘‘inexcusable’’ and ‘‘a disgrace’’ by Annan and blamed on ‘‘posturing’’
getting in the way of results.51 Some senior diplomats blamed the 2005
summit’s failure to tackle the nuclear threat in effect on Washington.52
The US refusal to countenance any form of disarmament blocked at-
tempts to adopt measures that would prevent regimes seeking to develop
a nuclear capability. One diplomat remarked that Washington refused to
accept the ‘‘logical premise’’ that it must engage in disarmament if it
wants to discourage a ‘‘new nuclear arms race.’’

The NPT may be creaking beyond repair even with respect to its nu-
clear energy bargain because the nexus of security, economic, energy,
and environmental imperatives can no longer be adequately nested with-
in that one old regime. More countries are bumping against the nuclear
weapons ceiling at the same time as the world energy crisis is encourag-
ing a move to nuclear energy. The bulk of the international market is
controlled by the P-5/N-5 and their allies such as Australia, Canada, Ger-
many, and Japan. As West as well as East Europeans have discovered,
Russia is an unreliable supplier of energy, not averse to using it as a po-
litical weapon. But so too is Washington prone to imposing sanctions on
regimes it dislikes, which constitutes a threat to the security of nuclear
supplies. There is therefore growing interest in creating a new interna-
tional market under the auspices of multilateral nuclear arrangements in
order to assure the continued supply of nuclear fuel and services even
without ownership, which would raise suspicions about motives and com-
plications about civilian–military firewalls.53 Internationalizing the nu-
clear fuel cycle and entrusting supply to a body such as the IAEA would
simultaneously ensure security of supply divorced from political hostil-
ities and reduce-cum-eliminate the need for enrichment and reprocessing
plants in countries interested in acquiring nuclear power for civilian
use.54

Too many have paid lip-service to the slogan of a nuclear-weapon-free
world but have not pursued a serious program of action to make it a re-
ality. The elegant theorems, cogent logic, and fluent reasoning of many
authoritative international commissions have made no discernible impres-
sion on the old, new, and aspiring nuclear powers. A coalition between
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nuclear-armed and non-nuclear countries – for example India, which has
crossed the threshold from a disarmament leader to a hypocritical nu-
clear power, and Japan, the only country to have suffered an atomic at-
tack – might break the stalemate and dispel the looming nuclear clouds.
Critical introspection and self-reflection are required also on the part of
civil society actors and arms control non-governmental organizations:
does the focus on the NPT play into the hands of the non-proliferation
hawks, divert attention and effort from nuclear disarmament, and in ef-
fect thereby undermine the pursuit of nuclear abolition? That is, has the
good – non-proliferation via the NPT – become the enemy of the best –
nuclear abolition?
A cross-national survey of public attitudes in the three Western

nuclear-armed countries shows some interesting and surprising features
(see Table 13.2). First, people are clearly convinced of the failure of the
NPT regime. Second, they are just as firmly convinced that nuclear weap-
ons make the world more dangerous rather than safer. And, third, they
are willing to see this belief translated into policy by supporting with
almost equal conviction the twin goals of preventing further proliferation
and eliminating nuclear weapons entirely through an enforceable agree-
ment.
The articles by Kissinger et al. gave ‘‘street credibility’’ to the goal of

nuclear disarmament within the US political process and political legiti-
macy to it worldwide. There is a gathering sense around the world that
nuclear threats are intensifying and multiplying. There is a matching

Table 13.2 Public opinion on nuclear weapons (percent)

France UK USA

NPT has been effective 22.0 25.0 15.9
NPT has been ineffective 47.6 40.4 46.3
Strongly/moderately agree that non-nuclear states
should be prevented from developing them

88.3 84.9 82.3

Eliminate NW worldwide 39.0 50.9 48.7
Reduce global numbers of NW 44.6 39.7 33.6
Maintain current number/develop new weapons 13.5 5.8 8.9
Eliminate nuclear testing worldwide 58.8 60.8 52.8
Nuclear weapons make world safer 11.6 18.2 10.2
Nuclear weapons make world more dangerous 76.9 73.4 79.3
Support eliminating NW through enforceable agreement 86.6 84.5 73.5
Oppose eliminating NW through enforceable agreement 6.5 8.5 16.7

Source: The Simons Foundation, Global Public Opinion on Nuclear Weapons
(Vancouver, Canada, September 2007).
Notes: The other countries included in the survey, which asked a total of 15 ques-
tions, were Germany, Israel, and Italy.

292 RAMESH THAKUR



growing conviction that existing policies have failed to mute the
threats.55 In the meantime, scientific and technological advancements
since the NPT was signed in 1968 have greatly expanded our technical
toolkit for monitoring and verifying weapons reduction and elimination.
It is time to supplement and then supplant the sword-and-shield nuclear
diplomacy of the United States with the pen diplomacy of a multilaterally
negotiated, non-discriminatory, and universal nuclear weapons conven-
tion. The emergence of new leaders in a range of nuclear policy-relevant
countries brings into power a post–Cold War generation less burdened
by the rigid analytical and policy framework of the second half of the
twentieth century. The mindset, world-view, and policies of the next US
administration in particular will be critical to driving or blocking efforts
at nuclear arms control and disarmament.

Time is running out for the contradictions, hypocrisy, and accumulated
anomalies of global nuclear apartheid. Either we will achieve nuclear
abolition or we will have to live with nuclear proliferation followed by
nuclear war. If the non-proliferation end of the NPT bargain collapses,
the regime will become obsolete. If the disarmament goal of the NPT is
realized, the regime is completed but also becomes redundant. Either
way, the NPT regime as we have known it has passed its use-by date.
Better the soft glow of satisfaction from the noble goal realized of nu-
clear weapons banned, than the harsh glare of the morning after these
weapons are used.
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