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1

Introduction and overview

W. Bradnee Chambers and Gary P. Sampson

With a well-accepted – albeit controversial – link between trade and de-
velopment, it follows that achieving the objective of a well-functioning
trading system is an integral part of the process of trade-led develop-
ment. The goal of a world trading system centred on the World Trade
Organization (WTO) is for multilaterally agreed law, coupled with the
progressive liberalization of trade, to the basis for international trade
relations. The goal is to ensure respect for the interests of all trading
partners – large and small. This should come through trading arrange-
ments built on non-discrimination, and agreed rules that apply equitably
to countries of all sizes and levels of development. As rules mean little if
not effectively enforced, any rules-based system should be backstopped
with an effective dispute settlement mechanism. To promote interna-
tional trade and the interests of developing countries, the system should
be coupled with a global forum for the discussion and negotiation of
trade issues, and the progressive removal of tariff and non-tariff barriers
to trade.

The goal of the Doha Development Agenda (DDA) has been to im-
prove the existing system to achieve this result. However, to create and
maintain such a system there must be a collective sense that market ac-
cess for trade in services, agricultural and non-agricultural goods is in
the interest of each country. There must also be a sense that the system
provides the necessary legal flexibility for each country to pursue and im-
plement its own national priorities. Additionally, the system must be suf-
ficiently robust to withstand systemic and other challenges. Finally, the
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processes that underpin the system must be seen to be both efficient and
equitable.
The objective of this book is to investigate each of these aspects of the

multilateral trading system as they relate to developing countries and the
policy options before them.
At the most fundamental level, the characteristics of a development-

oriented rules-based trading system are not easy to define. The question
of what is an effective development policy has itself been a moving target.
The vast development literature of the last half-century has vacillated
between extremes with respect to what is the appropriate development
strategy for developing countries. In the early years of the General
Agreement on Tariffs and Trade (GATT), economic development was
seen to come through industrialization via import substitution. Emphasis
was on manufactured exports of developing countries coupled with con-
siderable legal flexibility through high levels of protection in the absence
of reciprocal respect to tariff concessions. This legal flexibility constituted
the core of special and differential treatment, with its withdrawal gradua-
tion.
By the time of the Uruguay Round negotiations, perceptions had

changed as to what were the most appropriate policies to foster economic
development. Import substitution fell out of favour. In fact, the legal flex-
ibilities offered to developing countries were seen by many as not only
ineffective, but also counterproductive. Part of this new policy prescrip-
tion was a change in approach. Developing countries should adopt
broadly the same liberalization policies as developed countries, which
required a different domestic policy space, market access priorities and
legal flexibility. The objective of increasing participation of developing
countries in world trade came to be increasingly measured in terms of
the extent of adoption of legal obligations and liberalization commit-
ments of developing countries in their own markets.
It is against this backdrop that this book addresses key policy issues of

developing countries within the global trading system. The intent is to ex-
amine a cross-section of critical issues facing developing countries, with
the objective of offering policy prescriptions that are both ambitious and
realistic. The intent is not to be comprehensive in the sense of covering
all issues of importance to developing countries. It is, rather, to analyse
a selection of issues in each of the areas that are identified in this book
as being of importance to them. There is a necessary overlap between
the sections. Market access in manufactured goods (Part I) cannot be
de-linked from special provisions for developing countries (Part II), nor
can the legal flexibility (Part II) be divorced from process matters (Part
IV).

2 W. BRADNEE CHAMBERS AND GARY P. SAMPSON



Part I of this book addresses questions related to improving the market
access of developing countries in services, agricultural and non-
agricultural goods. Cotton is examined as a special case. What priorities
should be assigned to opening markets in each of these areas, and what
obligations should developing countries undertake themselves? The an-
swer is that each country is different and treating developing countries
in a generic sense in terms of their priorities and the legal flexibilities of-
fered to them is no longer – if it ever was – appropriate.

In chapter 2, Kym Anderson and Will Martin address a number of
key questions for policy makers, including the relative importance of
liberalizing agricultural products, non-agricultural goods and services in
developed versus developing countries; should market access, domestic
support or export subsidies be the focus of attention in agriculture for de-
veloping country negotiators; and should ‘‘sensitive’’ or ‘‘special’’ agricul-
tural products be subject to lesser reform?

Their results indicate that liberalizing merchandise trade in the DDA
negotiations has the potential for a disproportionately high share of the
gains to be available for developing countries, and for agricultural policy
reform to be much more important as a source of global welfare gains
than reform of the non-agricultural sectors. This follows from the greater
degree of trade distortion in agriculture, and points to the market access
pillar being the most important source of potential welfare gain.

But realizing potential gains will not be easy. While it is in agriculture
that the greatest cuts in bound tariffs and subsidies are required, the
political sensitivity of farm support programmes complicates reaching
agreement. Because of high tariffs on many products, a compromise
agreement with the exclusions sought for ‘‘sensitive’’ and ‘‘special’’ farm
products would significantly decrease the gains from reform. With South-
South trade expansion potentially contributing to half the benefits to de-
veloping countries from further reform, now that developing countries
are trading much more with each other, the major beneficiaries of such
reforms would be within their own region.

The authors note that expanding non-agriculture market access at the
same time as reforming agriculture would increase the prospects for a
successful conclusion to the DDA. For developing countries, much of
that would come from decreasing barriers to textile and clothing trade.

In chapter 3, Magda Shahin draws attention to the strategic nature of
the cotton trade and its importance for four least-developed countries,
Burkina Faso, Benin, Mali and Chad. In response to the very consider-
able decline in world cotton prices in recent years, the four countries
launched the ‘‘cotton initiative’’ in the run-up to the Fifth WTO Minis-
terial Conference in Cancun. The initiative was aimed at removing
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trade-distorting subsidies and obtaining compensation for losses incurred
while subsides were being phased out.
The United States – a major producer and exporter of subsidized cotton

– had shown neither interest nor willingness to address the cotton initia-
tive. It called upon the countries to diversify their farm production, and
benefit from the US African Growth and Opportunities Act (AGOA)
by eliminating tariffs on textiles and garments, and drawing on US devel-
opment assistance.
On their side, the four countries proposed a mechanism for phasing out

support for cotton production with a view to its total elimination. There
were to be transitional measures offering financial competition to offset
the income the countries were losing. Two decisions were to be taken
at the Cancun Ministerial meeting in September 2003, but the proposal
failed with the rest of the Cancun agenda.
In the July 2004 WTO Framework Agreement (July Package) the Af-

rican countries won a major concession from the United States to priori-
tize the cotton issue as a separate sectoral initiative. In addition, Brazil’s
WTO dispute settlement case against the US cotton subsidies lent impe-
tus to the debate. Consequently, the African countries were determined
to reach some kind of agreement at the sixth ministerial meeting in
Hong Kong. It was in fact agreed that the elimination of cotton subsidies
would be accelerated and that cotton imports from the four countries
would be free of duty or quotas. Ministers also agreed to emphasize the
phase-out of trade-distorting domestic subsidies.
According to Shahin, the WTO decision should encourage developing

countries to continue their struggle to make the WTO a fairer place. The
cotton initiative remains a practical manifestation of DDA objectives. As
the only specific interest of African cotton-producing countries, the elim-
ination of subsidies is a critical test of whether the DDA can deliver on
development and poverty reduction. She says it would be unfortunate if
the elements agreed on in Hong Kong are not implemented as long as the
Doha round remains in a state of flux.
In chapter 4, Sam Laird sets out how the current DDA Work Pro-

gramme provides the basis for negotiation on non-agricultural market ac-
cess (NAMA) by means of ‘‘a non-linear formula applied on a line by
line basis’’. Given the mandate of the DDA to reduce or eliminate tariffs,
in particular on products of export interest to developing countries, it is
perhaps inevitable that negotiations focus on ‘‘harmonizing’’ formula ap-
proaches. In particular, the discussion has focused on variations of a
Swiss formula. Numerous formulae for NAMA-related tariff-cuts have
been proposed since negotiations started.
The second broad approach is based on a proposal by Argentina, Bra-

zil and India for a coefficient to be based on each country’s current na-
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tional tariff average, possibly multiplied by another factor that could be
linked to flexibilities or to credit for past unilateral reforms. The African
Group has proposed incorporating a ‘‘correction coefficient’’ in this for-
mula linked to the treatment of non-reciprocal preferences, while the Af-
rican Caribbean and Pacific Group has called for a ‘‘vulnerability index’’
to identify products eligible for special treatment.

With so many possible coefficients and many questions over the treat-
ment of non-formula issues, it is difficult to evaluate the various pro-
posals. However, one general conclusion is that, at the technical level,
analysis of the main proposals shows that, regardless of the approach
taken, aggregate global trade and welfare is mostly affected by the level
of exemptions taken by developed countries. In this respect, a further
consideration is that while the more ambitious scenarios offer greater ex-
port possibilities and welfare gains, they involve increased imports and
greater inter-sectoral shifts in production and employment with losses of
tariff revenue. Therefore, they face greater resistance.

A number of developing countries have expressed concern over the
erosion of their preferences following most-favoured nation (MFN) tariff
reductions. The effects of the erosion, while estimated to be minor in ag-
gregate, are more likely to be affected by the level of ambition rather
than the precise formula. Laird believes that, to some extent, improve-
ment in the scope and operation of existing preference schemes, includ-
ing simpler administration and rules of origin, could help offset some
losses.

While developing countries generally accept that trade liberalization is
beneficial, at least in the long term, many are concerned about adjust-
ment costs, as well as potential losses from preference erosion and a
decline in tariff-based revenues. Success in implementing the eventual
agreement on the new commitments depends critically on developing
countries’ being able to generate a supply response that takes advantage
of market opportunities. To do this, many counties will need to build
physical and institutional infrastructure, especially for transport. This
need can be met only by substantial financial flows that go beyond the
remit of the WTO. In this sense the Aid for Trade Initiative as described
in chapter 12 is of special importance.

In chapter 5, Gary Sampson points out that the General Agreement on
Trade in Services (GATS) holds the potential to greatly expand trade in
services and profoundly change international patterns of investment and
production consumption. As ongoing negotiations have been folded into
the DDA, significant future liberalization of trade in services looks bleak
at best.

Sampson notes that, against this backdrop, it is perhaps timely to
reflect on some of the broader consideration of policy relevance with
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respect to GATS. In particular, GATS provides the policy space that de-
veloping countries consider absent in other WTO agreements. As there is
considerable flexibility for developing countries to pursue their own de-
velopment paths, these options should be carefully reviewed in the light
of each country’s development strategy.
Developing countries were successful in making development an inte-

gral part of GATS. The most important policy challenge facing them now
is how best to exploit the opportunities presented in GATS. GATS
provides a framework within which developing countries can promote
domestic policy reform. On the market access front, as is formally recog-
nized, developing countries should receive recognition for liberalization
taken autonomously.
A principle criticism of GATS is that the foreign provision of many

services could constitute an encroachment of national sovereignty and
be at variance with domestic development priorities. Commitments with
respect to government services supplied on a commercial basis in the
area of education and health services are frequently singled out. Devel-
oping countries have not, however, engaged in a privatization of public
healthcare or education systems. Indeed they have enforced the same
standards on foreign suppliers as on nationals for the protection of the
public. Furthermore, when developing countries provide access to their
markets for Foreign Service suppliers, they are free to attach conditions
aimed at their participation in trade in services.
The vast majority of measures that affect trade in services arise from

domestic regulations. As the degree of sophistication of the nature of
services provision increases with technological advancement, so does the
concern of the public for health, the environment and safety. Conse-
quently, the regulation of services trade and production will become in-
creasingly complex. There is thus need for effective disciplines on the
domestic regulation of services activities so as to ensure that they do not
‘‘constitute unnecessary barriers to trade’’.
Part II asks, if each developing country is unique, with a need to imple-

ment its own appropriate development strategy, what meaning can be
given to commitment not to treat un-equals equally in the WTO legal sys-
tem? What form should legal flexibilities take for the multilateral trading
system to be truly supportive of economic development? In the DDA,
the increase in participation of developing countries has become increas-
ingly synonymous with developing countries forgoing legal flexibility and
undertaking more commitments in the context of trade liberalization.
The validity of this approach raises the question of what is the appropri-
ate development strategy for each developing country.
In chapter 6, Constantine Michalopoulos notes that, while special and

differential treatment (SDT) for developing countries has long been ac-
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cepted and WTO agreements contain a large number of provisions for
SDT, developing countries have felt that the provisions have not been
properly implemented and more flexibility – more ‘‘policy space’’ – is re-
quired to permit the implementation of their development strategies.

The DDA called for a review of WTO SDT provisions with the objec-
tive of ‘‘strengthening them and making them more precise, effective and
operational’’. Despite extensive negotiations in the context of the DDA,
there is little agreement on the type of measures required.

Many developing countries regard SDT provisions as meaningless,
while many developed countries regard them as bad economics and out-
dated. A fundamental premise of SDT is that developing countries are
intrinsically disadvantaged in their participation in international trade
and therefore multilateral agreements must account for this weakness
when specifying their rights and obligations. A related premise is that
trade policies that maximize sustainable development in developing
countries differ from those in developed economies, and policy disci-
plines applying to developed economies need not necessarily apply to
developing countries. A final premise is that it is in the interest of devel-
oped countries to assist developing countries in their fuller integration
and participation in the international trading system.

Based on these premises, provisions in WTO agreements fall into two
broad categories: positive action by developed-country members and ex-
ceptions to rules and obligations. In the DDA, developing countries have
made numerous proposals both addressing the principle of SDT and with
respect to sector-specific provisions.

In broad measure, there are two main problems with the present sys-
tem of SDT. First, there is no consensus on whether developing countries
should be subject to different trade rules. Second, the system has encour-
aged a ‘‘pretend’’ culture in the WTO. According to Michalopoulos, de-
veloping countries pretend that they are the same except for the least
developed countries (LDCs), while the developed countries pretend that
they provide meaningful SDT to all developing countries. Underlying
both premises is the fact that the WTO is not primarily a development
institution, but one in which trade policies are formulated by trade minis-
ters primarily beholden to domestic producers.

If there is to be country-specific SDT, country differentiation requires
agreement on the criteria used to define eligibility for SDT. At the mo-
ment, the WTO recognizes 50 LDCs, of which 32 are WTO members.
For the rest, vast differences in institutional capacity and degree of inte-
gration in the world markets remain ignored if a generic approach is
adopted. A policy is needed that more narrowly defines which countries
are eligible for SDT and the nature and conditions under which legal
flexibility can be resorted to.
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Michalopoulos’s recommendations include: a regular review of SDT
implementation by utilizing the Trade Policy Review Mechanism (TPR);
detailed guidelines regarding the commitments sought from acceding
members; and enhancing the capacity of the Secretariat to provide tech-
nical assistance.
For Manickan Supperamaniam in chapter 7, the concept of SDT is a

fundamental element of the multilateral trading system and has increas-
ingly defined the nature of developing country participation in the trading
system. SDT has evolved to include preferential market access, a longer
tariff phase-out period and flexibilities on implementing GATT/WTO
disciplines and rules, as well as offers by developed countries to provide
technical assistance and capacity building to facilitate implementation of
GATT/WTO agreements. At the same time, it has changed from pro-
viding flexibilities and spaces for development policy based on economic
criteria, to time-limited derogations from the rules with more favourable
treatment regarding tariff and subsidy reduction commitments and more
generous thresholds in the application of market defence measures.
WTO agreements contain approximately 155 provisions on SDT aimed

at enabling developing countries to avail themselves of the rights pro-
vided while observing their obligations. According to Supperamaniam,
experience has shown that these SDT provisions have failed to even
remotely achieve their objectives in terms of integrating developing
countries into the multilateral trading system and improving their trading
conditions. The reasons for these shortcomings are: they only recognize
the interests of developing countries in very general terms; merely pro-
vide for a longer time frame for implementation; or provide for some
form of technical assistance.
Developing countries succeeded in putting SDT in the DDA as an im-

plementation component of the development dimension to correct the in-
equities and imbalances of the international trading system. Numerous
developing-country proposals call for making SDT provisions mandatory
rather than best-endeavour commitments. Supperamaniam believes that
decisions on these proposals have been somewhat desultory and no head-
way has been made so far despite intense negotiations and several ex-
tended deadlines.
There are two serious problems with the current WTO approach to

SDT. First, there is a fundamental flaw in the presumption that develop-
ing countries are equipped to take on obligations similar to developed
countries. Second, it is false to argue that developing countries should
liberalize on the same basis as developed countries, ignoring the real dif-
ferences in adjustment capacity and developmental needs.
There are strong reasons why favourable treatment for developing

countries should be maintained and further enhanced in the WTO. One

8 W. BRADNEE CHAMBERS AND GARY P. SAMPSON



of the very clear arguments for SDT relates to a wide range of level-
playing-field issues, whether it is in terms of size of economies, trade
share, industrial capacity or poverty issues or the size and capacity of en-
terprises. Furthermore, because the WTO constrains domestic policy
choices necessary to make strategic liberalization possible, SDT has a
crucial role in providing development space in respect to certain instru-
ments and obligations.

The focus of the Doha work programme on development necessitates
that efforts are made to mainstream development considerations into ex-
isting WTO rules and emerging disciplines. Potential problems will arise
from the outcome of the Doha regulations and other elements of the
work programme in terms of the costs of current and emerging WTO
agreements.

Part III recognizes that challenges to the efficacy of the multilateral
trading system can come in many forms, and provides three examples.
First, the recent proliferation of preferential trading arrangements has
potentially fragmented the rules-based trading system built on the found-
ing-stone of non-discrimination. Second, should the trading system be the
vehicle for the implementation of non-commercial goals and social stan-
dards such as environmental protection, labour standards and human
rights? Could it become a vehicle whereby social values are used as a
form of disguised protection? Finally, WTO agreements could be seen
to be imbalanced and lead to a loss of confidence in the system itself.
Trade-related intellectual property protection is reviewed in this context.

In chapter 8, Graham Dutfield sees a number of complications when
dealing in the WTO with rulemaking in the area of intellectual property
(IP). Because of the enormous diversity in terms of economic circum-
stances, there are necessarily quite disparate interests involved. Further-
more, intellectual property rights are designed with certain assumptions
as to what should be eligible for protection. In developing countries, cre-
ativity may be common, but not easily described or communicated in
ways that lend it to IP protection. Examples given by the author include
curare, batik, myths and the dance ‘‘lambada’’, which flow out of devel-
oping countries unprotected by intellectual property rights, while Prozac,
Levis, John Grisham novels and the movie Lambada! flow in – protected
by a suite of intellectual property laws, which in turn are backed by trade
sanctions. A further difficulty is that the sophisticated and aggressive in-
tellectual property forum management and other political strategies em-
ployed by the United States and the European Union seem to undermine
WTO multilateralism. Increasingly, developing countries are pressured
outside the WTO forum to raise their IP standards well above those re-
quired by the WTO Agreement on Trade-Related Intellectual Property
Rights (TRIPS) to become what is commonly dubbed ‘‘TRIPS plus’’.
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Dutfield notes that the current conventional wisdom is that the world’s
most successful nations are those best at producing, acquiring, deploying
and controlling valuable knowledge. Knowledge, especially new knowl-
edge unavailable to one’s rivals, is key to international competitiveness
and therefore to national prosperity. Those who accept such a view
tend to assume, first, that knowledge-based economies are nowadays
wealthier, almost by definition, than traditional or natural resource-based
ones. Second, that wealth-creating knowledge of the kind that turns
economies into knowledge-based ones comes almost exclusively out of
universities, corporate laboratories and film, music, art and design stu-
dios, and not out of such unlikely places as peasant farmers’ fields and
indigenous communities. Third, this transformation requires the avail-
ability of high US- or European-style standards of intellectual property
protection and enforcement. In short, rich countries have such standards,
poor countries do not. Therefore, to be like rich countries, poor countries
must adopt these standards; the ‘‘magic of the marketplace’’ will presum-
ably conjure up the rest.
Dutfield’s overall conclusion is that well-designed IP systems can bene-

fit national economies just as poorly designed ones can harm them. But
how does one go about designing and negotiating an appropriate IP sys-
tem or fine-tuning an existing one? The economic and social impact of IP
reform is very hard to predict reliably, especially in the long-term. This is
particularly the case for developing countries. This is a real handicap in
the present situation, where countries are pressured to negotiate and
implement new multilateral trade rules and bilateral or regional free
trade or investment agreements, and to respond to powerful stakeholder
groups – often foreign ones – demanding changes to national regimes
that may not serve the interests of their citizens and other domestic
stakeholders. Such difficulties in measuring impacts make it difficult for
governments and their representatives to know what negotiating position
to adopt on IP, how best to handle complex trade issue-linkage bargains,
and how far they should accommodate the demands of international busi-
ness interests clamouring for change to domestic IP rules.
According to Ernst-Ulrich Petersmann in chapter 9, WTO law suffers

from the same ambivalence as WTO politics. Idealists claim that
‘‘member-driven governance’’ serves the ‘‘public interest’’. Realists
counter that consumer welfare, human rights and other constitutional
safeguards of citizen interests are neither mentioned nor effectively pro-
tected in WTO law. WTO negotiations are driven by producer interests,
bureaucratic and political interests; citizens, their human rights and con-
sumer welfare are treated as marginal objects of benevolent governance,
resulting in widespread alienation of citizens and democratic distrust
vis-à-vis intergovernmental power politics in the WTO.
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The author poses a number of questions: how should the ‘‘develop-
ment objectives’’ of the WTO and ‘‘special and differential treatment’’
be defined in WTO law and policies? Here there is a need for democratic
legitimacy based on respect for human rights and ‘‘principles of justice’’.
Are human rights legitimate criteria for differentiating SDT among de-
veloping countries? What about differentiating WTO technical assistance
programs, such as trade-facilitation for combating corruption in customs
administration?

Petersmann concludes that, similar to the focus of human rights on em-
powering individuals and people and protecting their rights against do-
mestic abuses by their own governments, WTO law should focus on
empowering private economic actors and consumers by protecting their
rights against welfare-reducing abuses of trade-policy powers at national
and international levels. He points to the DDA, where WTO Members
‘‘recognize . . . the need for all our peoples to benefit from the increased
opportunities and welfare gains that the multilateral trading system gen-
erates’’. This suggests that citizen interests – in order to reduce poverty
and the welfare-reducing protectionism of governments more effectively
– must be legally protected more effectively by defining the WTO objec-
tive of ‘‘sustainable development’’ in terms of human rights and by em-
powering ‘‘WTO citizens’’ as legal subjects and democratic owners of
the WTO legal system. As governments and WTO dispute-settlement
bodies are legally required to interpret international treaties ‘‘in confor-
mity with principles of justice’’ as defined also by universal human rights,
WTO Members should recognize for the world trading system what the
World Bank has long since recognized for its development assistance.

In chapter 10, Jens Pössel notes that the multilateral rules-based trad-
ing system has made a significant contribution to world economic growth
and stability over the past 50 years. It has correspondingly established ex-
tensive authority within the field of international economic affairs. It now
focuses on far more than trade, and has extended its reach to issues that
are central to sustainable development. WTO rules now have a potential
impact on almost all sectors of society and law. From both an economic
and a social perspective, stable and rules-based societies constitute a nec-
essary condition for sustainable development, a well-functioning world
economy and a multilateral trading system.

Given the frequency of reference to sustainable development in WTO
texts, including ministerial declarations, it is clear that, from the legal
perspective, the goal of sustainable development is one of the main ob-
jectives of the WTO. In light of this, Pössel explores the human rights di-
mension of the term ‘‘sustainable development’’ within the context of the
WTO, along with the legal basis for a human rights approach to sustainable
development. The direct link between trade, sustainable development
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and human rights comes through the right to non-discrimination, the
right to work, the right to food and the right to health, all of which can
be directly affected by international trade. Moreover, their realization
forms part of the economic or social development process.
The chapter concludes that sustainable development, besides environ-

mental protection, essentially means nothing else but the effective real-
ization of particular human rights associated to the economic and social
development process. The globalization of human rights and of economic
integration offers mutually beneficial synergies, that is, protection and
enjoyment of human rights depend also on economic resources and on
integration law opening markets, reducing discrimination and enabling a
welfare-increasing division of labour. Therefore, it is vital that WTO
Member States consider the human rights dimension of their respective
trade policies.
In chapter 11, Ken Haydon notes that, in recent years, there has been a

proliferation of preferential regional trade agreements (RTAs). Of the
200-plus RTAs notified to the WTO in the last decade, one quarter have
been made since the failed WTO Ministerial Conference in Cancun in
September 2003. Furthermore, the share of world trade accounted for
by RTAs has grown from 40 per cent to over half of global trade in the
last five years. The so-called ‘‘new-regionalism’’ is characterized by a new
concern with respect to domestic regulations when compared to more
conventional tariff-based preferential agreements.
There are several reasons for this growth. Preferential RTAs are

perhaps viewed by both government and business as offering quicker
gains to market access than can be achieved through the process of mul-
tilateral negotiation. Regional agreements also offer the opportunity to
address issues that have been deliberately excluded from multilateral
negotiations – notably the two so-called Singapore Issues, investment
and competition, which have been dropped from the DDA. What are
the implications of this deeper integration for developing countries both
as parties and non-parties to the agreements concerned?
Haydon notes that the proliferation of RTAs – both plurilateral and

bilateral – increasingly involves agreements between countries at mark-
edly different stages of development. In recognition of these differences,
RTAs commonly contain special and differential-type provisions that seek
to benefit the less advanced partner. However, while RTA provisions
often go beyond those found in the WTO, and while there may be lessons
for the evolving debate on aid-for-trade, care is needed in seeking to
draw on RTA experiences. Of the two broad types of special and differ-
ential treatment, there is one – flexibility in liberalization commitments –
that is widely applied in regional agreements. It is, however, of
questionable value insofar as it weakens the commitment to market
opening. Another – financial and technical assistance – is seen as being

12 W. BRADNEE CHAMBERS AND GARY P. SAMPSON



broadly beneficial but is implemented in regional accords at a level well
below its potential.

Moreover, even where developing countries may benefit from SDT-
type provisions in RTAs, such benefit needs to be set against the negative
aspects of regionalism. These include increased transaction costs for busi-
ness and pressure to address trade-related concerns such as core labour
standards or protection of the environment. While regional agreements
can complement the multilateral trading system, they can never be a sub-
stitute for it. Complementarity would be fostered by donor support for
regional efforts at capacity building and by a strengthened commitment,
by all countries, to open markets and strengthened rules of trade.

Part IV looks at two very practical process-related issues of importance
for developing countries – how to ensure that the dispute settlement sys-
tem functions in such a way as to adequately preserve their rights, and
what means to facilitate trade will enable developing countries to take
full advantage in a practicable sense of the opportunities offered by the
multilateral trading system.

In chapter 12, George Akpan explores developing countries and re-
form of the Dispute Settlement Understanding (DSU). He looks at how
the present system affects the participation of developing countries, and
how reforms could improve their participation in the Dispute Settlement
Body (DSB). Many proposals have been made. One relates to the intro-
duction of permanent panellists, similar to that of the Appellate Body.
The present ad hoc system, he says, is a carry-over from the old GATT
days. Although this proposal has received little support among members,
he believes much can be said in support of the idea. Some developing
countries are opposed, as they feel that it will lead to increased judiciali-
zation of the system and remove flexibility that they might have in regu-
latory solutions to meet their peculiar circumstances.

Other procedure-related proposals include the consultation process,
where some have proposed the period required for consultations should
be decreased from the present 60 days to 30 days to speed up the process.
Others call for the enhancement of third-party participation in the con-
sultation process. The current rules recognize that a Member with sub-
stantial trade interests can request consultation and join in the process
as a third party. In Akpan’s view, developing countries should support
proposals to increase participation in general, as this provides them the
opportunity to learn more about substantive and systemic issues. In the
case of non-compliance, he proposes that the right to retaliate should be
reformed, and used only as a last resort to force compliance with the
ruling of the panel or Appellate Body.

Many other proposals on the table are systemic in nature: on the issue
of transparency of WTO dispute settlements systems; to strengthen SDT
provisions of the DSU for developing country Members; and facilitating
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the access of developing countries to the dispute settlement system in
general.
According to Akpan, many developing countries joined the WTO in

the expectation that it would help them to address their development
challenges through trade. To achieve this they need to be able to partici-
pate in the system effectively – including using the dispute settlement
mechanism to defend their trade interests. It is not suggested in the chap-
ter that the rules are biased against developing countries, rather the argu-
ment is that, given the peculiarity of developing countries, specific
arrangements should be introduced to facilitate participation of develop-
ing countries in dispute-settlement proceedings.
According to Nora Neufeld in chapter 13, Trade Facilitation (TF) ne-

gotiations were slow to start due to developing countries’ reluctance to
engage in what they saw as an already ambitious multilateral round.
This view was strengthened by the parallel attempt to launch negotia-
tions on three other Singapore issues.
Traditionally, due to developing-country resistance, TF work has taken

place in customs or other market-access-related WTO bodies. However,
the resistance to rulemaking for TF was overcome in the July Package,
where negotiations to make commerce more efficient through the ratio-
nalization of procedures, documentation and information flows were
foreseen. The first two years of TF negotiations showed that they could
deliver substantive improvements to the current trading regime. They
produced a promising set of proposed rules. On the table when the
Round was suspended was a framework for the elimination of the re-
maining barriers in the non-tariff field. This would involve rules to signifi-
cantly change trading realities on the ground.
TF negotiations have been successful for a number of reasons. There is

no doubt that TF has a direct link to economic growth. Trade Facilitation
is increasingly believed to have the potential to make global liberaliza-
tion a tool for development by allowing for enhanced participation in
international trade, lower trade transaction costs, strengthening of a
country’s tax and revenue base and ensuring better resource allocation.
In this context, the Washington consensus has gradually been replaced
by a line of thinking to promote a trade liberalization model that centres
on poverty eradication and that bridges gaps in development. For this, a
constructive approach to trade facilitation is crucial.
According to Neufeld, the TF negotiations are among the best

prepared areas of the DDA. A Work Plan, adopted at the start of nego-
tiations, encapsulated the shared sense of a need for a balanced advance-
ment. Never before had developing countries engaged so actively in
making proposals. Perhaps this success is related to the technical nature
of the subject, enabling negotiators to focus on relatively uncontroversial
substance with political considerations kept at a low-key level.
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However, progress in the TF negotiations should not hide the fact that
problems need to be addressed. Substantive advances in discussing de-
tailed proposals do not equal agreement on final outcomes. There are
wider systemic challenges – especially with regards to positioning within
the total outcome of the DDA, and related risks of hostage-taking and
the overall fate of the Round.

Neufeld concludes that failure to conclude the TF negotiations would
mean failure to realize their trade enhancement and cost-reduction
potential – a failure to deliver on the very promises that led to the initia-
tion of the DDA in the first place. It would not only destroy a decade of
intense work with tangible advances, but would also put an end to what
many see as a new way of constructive cooperation between the devel-
oped and developing world.
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Part I

Market access





2

Why developing countries need
agricultural policy reform to
succeed under Doha

Kym Anderson and Will Martin*

Trade-policy reform is of increasing importance to developing countries,
given the ever-expanding opportunities globalization forces offer for
them to trade their way out of poverty. While hopes were initially high
that the WTO’s Trade Ministerial held in Hong Kong in December 2005
would reach agreement on the modalities for liberalization under the
Doha Development Agenda (DDA), these hopes had to be revised
downward prior to the Ministerial. The subsequent suspension of nego-
tiations seven months later has lowered expectations even further. One
of the key contributing factors to this impasse has been the frustration
many developing countries feel because of the unwillingness of devel-
oped countries to reform their agricultural-support policies.

This chapter seeks to explain why the DDA agricultural negotiations
are important for developing countries, expose the stumbling blocks to
bringing them to a successful conclusion and explore the possible conse-
quences of various choices developing countries might make from the
viewpoint of how they could help or hamper the negotiations. In the pro-
cess, the chapter addresses a number of key questions for trade policy
makers, including:
� What is the relative importance of liberalizing agricultural products,
non-agricultural goods and services?

� What is the relative importance of liberalizing trade in developed
versus developing countries? (Is it enough for developing countries to
obtain gains in market access to high-income countries, or do large
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gains to developing countries require liberalization also of their own
barriers?)

� Within the controversial agricultural sector, which of the three ‘‘pillars’’
– market access, domestic support or export subsidies – should be the
focus of attention for developing country negotiators?

� Within the agricultural market access ‘‘pillar’’, how helpful would it be
to allow some agricultural products to be subject to lesser reform be-
cause they are ‘‘sensitive’’ or ‘‘special’’? (Is this a low-cost way to ob-
tain a political agreement, or does it amount to throwing the baby out
with the bathwater?)

All of these questions are critical to assessing the consequences of a
Round outcome, and all are empirical and so cannot be answered on the
basis of economic theory or a priori reasoning alone. Detailed informa-
tion on the structure of production, trade, protection and existing WTO
commitments is needed, together with a global economy-wide simulation
model. This chapter summarizes empirical results from such modeling ex-
ercises as an attempt to provide answers to the above questions. Because
it is important to understand the way in which results are obtained, we
begin by explaining the modeling methodology and data used in this
analysis. We then examine what that modeling suggests about the costs
of current policies (which from a modeling viewpoint is the same as the
benefits from fully removing those policies), before reporting results
from various partial reform scenarios that might be considered by nego-
tiators as they contemplate ways to get back together to complete the
Doha Agenda.

The model used to assess effects of trade-related policy
reform

The model used for this analysis is the World Bank’s global, dynamic
computable general equilibrium (CGE) model, known as Linkage (van
der Mensbrugghe 2005). It is a relatively straightforward CGE model
but with some characteristics that distinguish it from standard compara-
tive static models such as the Global Trade Analysis Project (GTAP)
model. A key difference is that it is recursive dynamic, so it begins with
2001 as its base year and can be solved annually through to 2015. The dy-
namics are driven by exogenous population and labour supply growth,
savings-driven capital accumulation, and labour-augmenting techno-
logical progress (as assumed for the World Bank’s Global Economic
Prospects exercise in 2004). In any given year, factor stocks are fixed.
Producers minimize costs subject to constant returns to scale in produc-
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tion technology; consumers maximize utility; and all markets, including
the market for labour, are cleared with flexible prices.

There are three types of production structures in the model. Crop sec-
tors reflect the substitution possibility between extensive and intensive
farming. Livestock sectors reflect the substitution possibility between
pasture and intensive feeding. All other sectors reflect the standard
capital-labour substitution (with two types of labour, skilled and un-
skilled). There is a single representative household for each modeled
region, allocating income to consumption using the extended linear ex-
penditure system. Trade is modeled using a nested Armington structure
in which aggregate import demand is the outcome of allocating domestic
absorption between domestic goods and aggregate imports, and then ag-
gregate import demand is allocated across source countries to determine
the bilateral trade flows.

The model covers six sources of protection. The most important in-
volves the bilateral tariffs. There are also bilateral export subsidies. Do-
mestically, there are subsidies only to agricultural production, where they
apply to intermediate goods, outputs and payments to capital and land.

Three closure rules are used. First, government fiscal balances are fixed
in any given year. The fiscal objective is met by changing the level of
lump-sum taxes on households. This implies that losses of tariff revenues
are replaced by higher direct taxes on households. Second, the current
account balance is fixed. Given that other external financial flows are
fixed, this implies that ex ante changes to the trade balance are reflected
in ex post changes to the real exchange rate. For example, if import tar-
iffs are reduced, the propensity to import increases. Additional imports
are financed by increasing export revenues, which is typically achieved
by a real exchange rate depreciation. Third, investment in the model is
driven by savings. With fixed public and foreign saving, investment is
driven by two factors: changes in the savings behaviour of households,
and changes in the unit cost of investment. The latter can play an impor-
tant role in a dynamic model if imported capital goods are taxed. Because
the capital account is exogenous, rates of return across countries can dif-
fer over time and across simulations. The model solves only for relative
prices. The numéraire, or price anchor, in the model is given by the ex-
port price index of manufactured exports from high-income countries.
This price is fixed at unity in the base year and throughout the projection
period to 2015.

The newest version of the Linkage model is based on the latest release
of the GTAP database (Version 6 – see http://www.gtap.org). The de-
tailed database on bilateral protection integrates, at the tariff line level,
trade preferences, specific tariffs and a partial evaluation of non-tariff
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barriers such as tariff rate quotas. Tariffs are lower in the new GTAP da-
tabase than they were in the previous version because of the inclusion of
bilateral trade preferences and of major trade reforms between 1997 and
2001. These included the continued implementation of the Uruguay
Round Agreement, especially the elimination of quotas on textile and
clothing trade, and China’s progress toward WTO accession. Together,
these reforms boosted trade’s share of world GDP (gross domestic prod-
uct) from 44 per cent to 46 per cent during those four years.
The version of the Linkage model used for this study is a 27-region, 25-

sector aggregation of the GTAP database. There is a heavy emphasis on
agriculture and food, which account for 13 of the 25 sectors, and a focus
on the largest commodity exporters and importers.

The model’s subsidies and import protection database

The main source of protection resides in tariffs or border barriers, al-
though some countries – notably, high-income countries – also have sig-
nificant agricultural production and export subsidies. The average import
tariff for agriculture and food is 16.0 per cent for high-income countries
and 17.7 per cent for developing countries, while for manufactures other
than textiles and clothing it is 8.3 per cent for developing countries and
just 1.3 per cent for high-income countries (table 2.1). The averages of
course obscure large variations across countries and commodities. For
example, if high-income countries put tariffs on temperate zone farm
products at a prohibitive 100 per cent but set tariffs on tropical products
such as coffee at zero, the import-weighted average agricultural tariff
could be quite low. Commodity averages also obscure bilateral differ-
ences. India, for example, has an average tariff on agriculture and food
of 82 per cent on imports from East Asia, but only 20 per cent on imports
from Sub-Saharan Africa. For high-income countries, agricultural tariffs
on goods from low-income countries are lower than on imports from
high- and middle-income countries. In other sectors, however, there is
less evidence of preferences at this level of aggregation. Imports of tex-
tiles and clothing – indeed, of all merchandise – from low-income coun-
tries face a higher average tariff in high-income countries than do imports
from middle- or high-income countries.

The relative importance of policies in different sectors

Negotiators have only limited amounts of negotiating capital, and would
like to be able to allocate it in ways that promise the greatest potential
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gains to their countries. However, identifying where the greatest gains
might be obtained is difficult, since this depends on the actions taken not
only by the country itself but also by its trading partners. Table 2.2 shows
that, overall, developing countries would gain disproportionately when
expressed as a percentage of GDP. The second pair of columns in that
table shows the income effects of changes in the international terms of
trade for each country. For some developing countries the terms of trade
effect is negative, reducing somewhat the gains from improved efficiency
of domestic resource use (especially in China and India). A comparison
of columns 4 (‘‘other countries’’) and 5 (‘‘own plus other countries’’) of
table 2.2 reveals that it is mainly own-country reform that is lowering de-
veloping countries’ terms of trade.

From the total estimated potential gains of US$287 billion per year
from full global trade reform, those results suggest that 63 per cent would
be obtainable from the abolition of tariffs, domestic support and export
subsidies in the agricultural sector (table 2.3). This result is striking given

Table 2.1 Import-weighted average applied tariffs, by sector and region, 2001

Importing region

Agriculture,
processed
food

Textiles,
clothing

Other
manufacturing

All
goods

High-income countries 16.0% 7.5% 1.3% 2.9%
Developing countriesa 17.7

(14.2)
17.0
(14.3)

8.3
(7.1)

9.9
(8.4)

Middle-income 16.5 16.8 7.3 8.9
Low-income 22.2 17.9 14.5 15.9
Developing countries by region
East Asia and the Pacific 26.3 17.8 8.6 10.5

of which China 37.6 19.4 11.3 13.6
South Asia 33.9 20.1 22.2 23.5
Europe & Central Asia 14.8 10.7 4.1 6.0
Middle East & North Africa 14.1 27.1 7.2 9.8
Sub-Saharan Africa 18.2 23.7 10.5 12.6
Latin America & Caribbean 10.3 11.3 7.1 7.7
World total 16.7 10.2 3.5 5.2

aThe selected Sub-Saharan African countries (for which national modules are
available in the Linkage model) include Botswana, Madagascar, Malawi, Mozam-
bique, Tanzania, Uganda, Zambia, Zimbabwe. Source: Authors’ World Bank
Linkage model simulations
Source: Authors’ compilations from the GTAP database Version 6.05.
Numbers in parentheses are the averages at the start of 2005 following WTO
accessions including China; the completion of Uruguay Round implementation
including the end of textile quotas under the Multifibre Arrangement; and the
eastward enlargement of the European Union to 25 members.
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Table 2.2 Impacts on real income from removing all global merchandise trade distortions (including agricultural subsidies), with-
out and with own-country participation, by country/region, 2015

Real income gain p.a.
(US$billion)

That due just to change
in terms of trade
(US$billion)

Total gain as
% of baseline
income

From other
countries’
reforms

From own þ
others’
reforms

From other
countries’
reforms

From own þ
others’
reforms

From own þ
others’
reforms

Australia and New Zealand 6.2 6.1 4.4 3.5 1.0
EU 25 plus EFTA 40.6 65.2 29.7 0.5 0.6
United States 21.6 16.2 18.8 10.7 0.1
Canada 1.7 3.8 1.2 �0.3 0.4
Japan 17.4 54.6 13.7 7.5 1.1
Korea and Taiwan 17.0 44.6 10.0 0.4 3.5
Hong Kong and Singapore 8.7 11.2 6.6 7.9 2.6
Argentina 4.0 4.9 1.9 1.2 1.2
Bangladesh 0.0 0.1 �0.1 �1.1 0.2
Brazil 11.8 9.9 7.4 4.6 1.5
China 16.6 5.6 12.5 �8.3 0.2
India 3.9 3.4 1.3 �9.4 0.4
Indonesia 3.6 1.9 1.5 0.2 0.7
Thailand 9.8 7.7 3.9 0.7 3.8
Viet Nam 2.4 3.0 1.5 �0.2 5.2
Russia �1.0 2.7 0.2 �2.7 0.6
Mexico �1.2 3.6 0.9 �3.6 0.4
South Africa 1.1 1.3 0.7 0.0 0.9
Turkey 2.1 3.3 1.3 0.2 1.3
Rest of South Asia 1.9 1.0 0.7 �0.8 0.5
Rest of East Asia 2.8 5.3 1.8 �0.9 1.9
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Rest of LAC 11.8 10.3 5.3 0.0 1.2
Rest of ECA 0.8 1.0 0.7 �1.6 0.3
Middle East and North Africa 5.4 14.0 3.3 �6.4 1.2
Selected SSA countriesa 1.1 1.0 0.8 0.5 1.5
Rest of Sub-Saharan Africa 1.0 2.5 0.9 �2.3 1.1
Rest of the World 3.2 3.4 1.5 0.1 1.5
High-income countries 201.6 30.3 0.6
WTO Developing countries 141.5 �21.4 1.2
Developing countries (World Bank def’n) 85.7 �29.7 0.8
Middle-income countries 69.5 �16.7 0.8
Low-income countries 16.2 �12.9 0.8
East Asia and Pacific 23.5 �8.5 0.7
South Asia 4.5 �11.2 0.4
Europe and Central Asia 7.0 �4.0 0.7
Middle East and North Africa 14.0 �6.4 1.2
Sub-Saharan Africa 4.8 �1.8 1.1
Latin America and the Caribbean 28.7 2.2 1.0

World total 287.3 0.6 0.7

Source: Authors’ World Bank Linkage model simulations (changes relative to the baseline, in 2001 dollars and per cent)
aThe selected Sub-Saharan African countries (for which national modules are available in the Linkage Model) include Bots-
wana, Madagascar, Malawi, Mozambique, Tanzania, Uganda, Zambia, Zimbabwe.
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the relatively small share (less than 9 per cent) of agriculture and pro-
cessed food in global production and trade, but not surprising when it is
recognized that world agricultural trade is extremely distorted in both de-
veloped and developing countries. From a policy perspective, it suggests
that the importance attached to agriculture in these negotiations is highly
appropriate. Of these total global gains, 55 per cent are estimated to
come from liberalization by high-income countries and a still-sizeable 45
per cent from developing countries.
Table 2.4 presents the same decomposition of potential welfare gains

as does table 2.3 for what are frequently termed the developing countries
– the low- and middle-income countries identified by the World Bank.
This group differs from the self-identified developing members of the
WTO in that it excludes the high-income economies of Hong Kong,
Singapore, the Republic of Korea and Taiwan (China). The importance
of agriculture is again highlighted by the fact that an estimated 63 per cent
of the gains to developing countries also accrue from agricultural trade

Table 2.3 Potential gains to the world from full global goods trade reform

Liberalization by:
Agriculture
and food

Non-agricultural
goods Total

High-income countries 135 24 159
(55%)

Developing countries 47 81 128
(45%)

All countries 182
(63%)

105
(37%)

287
(100%)

Source: Anderson and Martin (2006, table 12.6)
(US$billion per year, and percentage contribution to global total)

Table 2.4 Potential gains to developing countries from global goods trade reform

Liberalization by:
Agriculture
and food

Non-agricultural
goods Total

High-income countries 26 17 43
(50%)

Developing countries 28 17 43
(50%)

All countries’ policies 54
(63%)

32
(37%)

86
(100%)

Source: Anderson and Martin (2006, table 12.6)
(US$billion per year, and percentage contribution to global total)
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reform. Furthermore, a little over half of these gains arise from agricul-
tural trade reforms by developing countries themselves: they benefit
both by expanded South-South trade and through the efficiency gains
resulting from own-country trade reform. Another important policy con-
clusion from this table is that developing countries’ own reforms, in both
agricultural and non-agricultural trade, provide half their total benefits,
so that the traditional GATT practice (at least prior to the Uruguay
Round ending in 1994) of allowing developing countries to exclude them-
selves from multilateral disciplines halves their potential to benefit from
participation in the negotiations.

The relative importance of policies within the agricultural
sector

Within the agricultural negotiations, important decisions must be made on
the allocation of resources between the three ‘‘pillars’’ of the negotiations
– disciplines on market access (tariffs), domestic support (domestic sub-
sidies) and export competition (export subsidies). Table 2.5 gives the
estimated impacts of each reform on the welfare of high-income and de-
veloping countries. A striking feature of that table is the overwhelming
importance of tariff reductions under the market access pillar. Domestic
and export subsidies are almost trivial by comparison, contributing only 5
per cent and 2 per cent, respectively, of the global gains from agricultural
reform.

This result, which proved very controversial despite being consistent
with results obtained in earlier modeling studies,1 led Anderson, Martin
and Valenzuela (2006) to drill down to explain its origins. The key factors
determining the result turn out to be that border measures provide the
overwhelming amount of support to agriculture (US$402 billion out of a
total of US$499 billion in global agricultural support); that the rates of

Table 2.5 Benefits of agricultural trade reform due to each of the three pillars

Policy measure: Tariffs
Domestic
subsidies

Export
subsidies All

Benefiting region:

Developing countries 106 2 �8 100
High-income countries 89 6 5 100
World 93 5 2 100

Source: Anderson, Martin and Valenzuela (2006)
(Per cent of total gains from full global agricultural reform)
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protection provided by border measures are much more variable than
those provided by domestic support; that tariffs and export subsidies dis-
tort both production and consumption while domestic subsidies distort
only production; and that export subsidies provide a second-best global
welfare gain by offsetting the strong anti-trade bias of most agricultural
trade distortions. While the widely used OECD measures of agricultural
support suggest that subsidies paid by treasuries contributed roughly 40
per cent of OECD agricultural assistance, these measures cover only pri-
mary agriculture in the OECD countries. When the measure is broad-
ened to cover processed agricultural products and all protection provided
to agriculture in developing countries, Anderson, Martin and Valenzuela
find that the contribution of border measures such as import tariffs and
export subsidies to overall transfers to agriculture rises to over 80 per
cent.
These results help in understanding key stumbling blocks in the agri-

cultural negotiations. Domestic support is particularly important in the
United States, where it accounts for nearly two-thirds of all support to
farmers (compared with barely 40 per cent in Europe and less than 10
per cent in Japan and Korea), whereas export subsidies are mostly pro-
vided by Western Europe where market access barriers also are promi-
nent. Thus, the United States is not willing to lower its farm supports
unless (1) the European Union not only eliminates export subsidies but
also provides substantially greater access to its lucrative markets for
farm products – which is where the greatest gains in global and develop-
ing country welfare could come from, according to the results in table 2.4
– and (2) large developing countries also provide greater access to US
farm products. Since neither finds such reform easy to offer in the current
political climate (not least because of upcoming presidential elections in
France and the United States), the required leadership to revive the
DDA is lacking. US politicians in particular would vote for a DDA
agreement only if they could be convinced that they will lose less political
support from cutting US farm subsidies than they would gain in political
support from securing greater market access for their farmers and agri-
business.
To get better insights into the likely effects of the types of partial

reforms that are being contemplated by negotiators, careful additional
modeling is required, as reported in the next section.

What might Doha partial reforms deliver?

With the above full-liberalization results in mind, what might have been
gained from partial reform along the lines considered in the Doha Round

28 KYM ANDERSON AND WILL MARTIN



negotiations? Much about the shape of a potential Doha agreement can
be discerned from the tentative agreements reached by WTO members
on 1 August 2004 and at the December 2005 Trade Ministerial Meeting
in Hong Kong. These provide for protection to be cut from the existing
bound tariff and subsidy rates – a decision with extremely important im-
plications for the degree of liberalization actually achieved because of the
large gaps (binding overhang) between applied rates and the legal bind-
ings (commitments) made by member countries at the WTO. This bind-
ing overhang is observed in high-income countries (see figure 2.1 for
domestic support overhang), but it is even more so for tariffs in many
developing countries. Yet under ‘‘special and differential treatment’’ pro-
visions, any cuts in protection will be at least one-third smaller in devel-
oping countries and could be zero in least-developed countries. Within
agriculture, the highest tariffs and levels of domestic support are to be
cut at higher rates under so-called tiered formulas, and export subsidies
are to be abolished.

Some parameters

Except in the case of export subsidies, where there is agreement on abo-
lition by 2013, there remains considerable disagreement between WTO

Figure 2.1 Domestic support commitments, actual in 2001, WTO-bound and
under various reform proposals (US$billion)
Source: Anderson and Martin (2006)
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members about the depth of the proposed cuts. This is evident from table
2.6, which shows some key elements of the market access proposals put
forward by the United States (United States 2005), the European Com-
mission (EC 2005), and the G-20 group of developing countries (G-20
2005). While the United States sought cuts of 90 per cent in the highest
agricultural tariffs, and the G-20 sought cuts of 75 per cent in these tariffs,
the European Union has been unwilling to cut these tariffs by more than
60 per cent. Another key parameter is the treatment of ‘‘sensitive’’ prod-
ucts, which the United States sought to limit to 1 per cent of all tariff
lines, while the European Union sought 8 per cent of tariff lines. As is evi-
dent from the final row of table 2.6, the scenarios examined in this study
fit well within the range of the proposals that were under discussion up to
July 2006. Under the domestic support pillar, the United States sought an
83 per cent cut in Europe’s Aggregate Measure of Support (AMS), while
proposing a 60 per cent cut in its own; Europe sought cuts of 70 per cent
and 60 per cent, respectively; and the G-20 proposed cuts of 80 per cent
and 70 per cent (see figure 2.1).
One issue that has emerged as critical is the approach taken to dealing

with the ‘‘sensitive’’ products, for which greater flexibility is to be al-
lowed in all countries, and the ‘‘special’’ products, for which even greater
flexibility is to be tolerated in developing countries. These products are
to be self-selected by each WTO member, although subject to a number
of constraints including the number of tariff lines, the depth of cut for
these products, and whether Tariff Rate Quotas (TRQs) must be ex-
panded on these products. However, most of the focus in the debate has
been on the number of tariff lines affected. Hence, Martin and Anderson
(2006) examine the sensitivity of the outcome for one key region – the

Table 2.6 Proposed cuts in tariff (market access) protection and Doha scenarios
examined

Top Tariff
Cut (%)

Sensitive
Products (%)

EU/US
AMS cut (%)

US proposal 90 1 83/60
EU proposal 60 8 70/60
G-20 proposal 75 80/70
Reform scenario of
Anderson, Martin
and van der
Mensbrugghe (2006)

75 0–5 75/75

Source: Author compilations from EC (2005), G-20 (2005), and United States
(2005).
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European Union – by assessing the impact of increases in the number of
sensitive products on the depth of cut achieved in average applied tariffs.

The Martin and Anderson (2006) analysis was undertaken using the
MAcMaps database (Bouët et al. 2004). For simplicity and for clarity,
the tariffs to be treated as sensitive were assumed to be subject to no
effective reduction in applied tariffs. While the WTO’s framework agree-
ment requires that market access be expanded on these goods, many
proposals envisage doing this through the expansion of TRQs, a form of
liberalization that has frequently proved ineffective in the past (de Gorter
and Kliauga 2006). For this analysis, it is assumed that countries take into
account the height of the initial bound tariff and hence the implied tariff
cut; the extent of the gap between bound and applied tariffs (binding
overhang) and hence the required reduction in applied tariffs; and the
importance of each product as an import. This leads to a simple criterion
for selecting products based on the resulting loss of tariff revenues. How-
ever, a more sophisticated analysis based on the likely political-economy
determinants of reductions in protection (Jean et al. 2005) reaches
broadly similar conclusions.

Figure 2.2 shows that a truly slippery slope can be involved when coun-
tries are allowed to self-select the products to be exempted from tariff-
reduction disciplines. With no products allowed to be exempted, the
tiered formula used in our analysis results in a reduction of 40 per cent
in the trade-weighted-average applied tariff. As the percentage of tariff

Figure 2.2 The reduction in average tariffs versus the share of sensitive products
Source: Martin and Anderson (2006)
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lines allowed to be excluded rises from zero, however, the size of the cut
in the average tariff falls very rapidly. With 1 per cent of tariff lines ex-
cluded, the reduction in the average tariff falls by more than half, to
under 20 per cent. With 8 per cent of tariff lines excluded, the reduction
in the average tariff falls to around 5 per cent of its initial level. The key
problem illustrated by this example is a consequence of the ability to se-
lect the tariff lines to be excluded: some tariff lines refer to products that
are trivial in terms of production and trade, or will be subject to little lib-
eralization, while others are hugely important. If discretionary ‘‘sensi-
tive’’ products are to be allowed, disciplining them by the number of
products is likely to be ineffective. Instead, disciplines are likely to be
needed on the required depth of cut in these products, through the impo-
sition of overall tariff caps, or by restricting the use of these products to a
certain percentage of imports (see Jean et al. 2005).
Another striking feature of our analysis is the extent of the effective

‘‘overhang’’ in WTO members’ domestic support commitments. In its
ambition to discipline domestic subsidies, the Uruguay Round agreement
on agriculture includes assistance provided through administered domes-
tic prices, as well as through subsidies paid by treasuries. This ignores the
fact that administered prices must be supported by border measures if
they are to be sustainable, and therefore counts this support under both
the market access and domestic support pillars. Worse, from the point of
view of reform, it opened up a possibility of evading future disciplines.
The support provided by administered market prices in the past now
appears in countries’ commitments on domestic support. If the form of
protection is changed away from an administered price – even without
changing the level of protection provided – then the current measure of
support may be greatly reduced relative to the fixed ceiling without any
reduction in the actual support provided.
A consequence of the flexibility described above, and under-utilization

of countries’ existing ceilings, is large gaps between current ceilings on
assistance and the levels to which these ceilings need to be cut before
actual domestic support must be reduced. The extent of this ‘‘overhang’’
is illustrated by the shaded sections of the columns in figure 2.1, which
show the gaps between commitments and actual protection provided for
a number of major economies once allowance is made for the possibility
of reducing reported support by moving away from administered prices,
without necessarily changing the average level of protection.
The US, EU and G-20 proposals for reductions in AMS result in the

new commitment levels shown by the cross-bars in figure 2.1. The height
of the columns shows current commitments, while the shaded part shows
the extent of reduction possible without reducing actual subsidies. As is
clear from the diagram, only the deeper reductions proposed by the
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United States and the G-20 would require reductions in actual protection
in the European Union. The United States has relatively less of a buffer
from commitment overhang and so would need to reduce actual support
under any of the three proposals, most notably under the G-20 proposal
for a 70 per cent cut. However, virtually no other country would need to
reduce its domestic support – partly because so much of most countries,
AMS comes from market price support, and partly because developing
countries would make smaller cuts in their domestic support.

Some scenarios embracing the above parameters

A number of scenarios are considered initially for agricultural and food
products in isolation of non-agricultural tariff cuts, before incorporating
also some non-agricultural market access. Throughout this section, the
WTO usage of the term ‘‘developing countries’’ applies when allocating
special and differential treatment (SDT) in the form of lesser commit-
ments to reform, which means Hong Kong, Korea, Singapore and Taiwan
are all able to enjoy SDT despite their high-income status.

The experiments begin for Scenario 1 with a progressive or tiered re-
duction formula with marginal agricultural tariff rate reductions of 45
per cent, 70 per cent and 75 per cent within each of the three bands de-
fined initially by the Harbinson (WTO 2003) inflection points of tariff
rates of 15 per cent and 90 per cent for developed countries (that is, for
low agricultural tariffs the marginal rate of reduction is 45 per cent, for
medium-level tariffs it is 70 per cent and for the highest tariffs it is 75
per cent), and for developing countries the reductions are 35 per cent,
40 per cent, 50 per cent and 60 per cent within each of their four bands
(except least-developed countries are not required to undertake any re-
duction commitments). Even these large cuts to bound tariffs (which are
about half way between those proposed by the United States and the Eu-
ropean Union in late 2005 in the lead-up to the Hong Kong Ministerial
meeting) would lead to the average applied tariffs on agricultural and
food products in 2015 being only one-third lower globally (10.0 per cent
instead of 15.2 per cent) and 12.5 per cent instead of 14.2 per cent for de-
veloping countries.

Scenario 2 examines the consequences of including ‘‘Sensitive’’ farm
products as allowed for in the July Framework, with developed countries
allowed to treat 2 per cent of their HS6 agricultural tariff lines as sensi-
tive and, we assume, subject to just a 15 per cent tariff cut, and double
those proportions of products for both developing and least-developed
countries, in part to incorporate also their demand for ‘‘Special’’ products
treatment.2 This would lead to the average agricultural tariff falling only
to 13.5 per cent in both high-income and developing countries.
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Scenario 3 considers the effects of adding to Scenario 2 a tariff cap of
200 per cent such that any product with a bound tariff in excess of that
limit will be subjected to a reduction down to that cap rate, which leads
to average cuts in agricultural tariffs of 18 per cent for both developed
and developing countries. This would lead to the average agricultural tar-
iff falling in 2015 considerably more for high-income countries (to 11.5
per cent) and but only very slightly more (to 13.3 per cent) for develop-
ing countries.
Scenario 4 adds to Scenario 1 the cuts in non-agricultural tariff bind-

ings of 50 per cent in developed countries, 33 per cent in developing
countries, and zero in least-developed countries. That lowers the average
tariff on all merchandise from 2.9 per cent in the baseline to 1.6 per cent
for high-income countries and from 8.4 per cent to 7.5 per cent for devel-
oping countries.
Finally, Scenario 5 makes developing (including least-developed)

countries full participants in the round, undertaking the same reductions
in bound (but not necessarily applied) tariffs as the developed countries
in Scenario 4. That lowers the average tariff on all merchandise for devel-
oping countries from 8.4 per cent to 6.8 per cent instead of to 7.5 per
cent, a cut of almost one-fifth in this case instead of just one-ninth as in
Scenario 4.

Estimated welfare and trade effects of those scenarios as of 2015

The welfare consequences of implementing these various reforms over
the 2005–2010 period and allowing the global economy to adjust to 2015
are summarized in table 2.7(a) in dollar terms and in table 2.7(b) as per-
centage changes in real income in 2015.
Column 1 of table 2.7(a) suggests that agricultural liberalization using

the harmonizing formula (Scenario 1) would generate a global gain of
US$75 billion even without the inclusion of non-agricultural tariff reform.
But almost all those benefits accrue to the reforming high-income econo-
mies (with whom we include protective Korea and Taiwan as well as
Hong Kong and Singapore in this and subsequent tables), such that low-
and middle-income countries would gain only US$9 billion. This is
largely because their tariff-binding overhang is so great as to lead to al-
most no cuts in their applied tariffs.
Were countries allowed to have lesser cuts for even just 2 per cent of

their farm products they declare to be ‘‘Sensitive’’ (and another 2 per
cent in developing countries for their ‘‘Special’’ farm products), those
global gains would shrink to just US$18 billion and developing countries
as a group would be worse off (Scenario 2). If such exceptions are to be
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Table 2.7 Change in real income in alternative Doha scenarios, 2015

(a) Dollar change (b) Percentage change

Scen. 1 Scen. 2 Scen. 3 Scen. 4 Scen. 5 Scen. 1 Scen. 2 Scen. 3 Scen. 4 Scen. 5

Australia & New Zealand 2.0 1.1 1.2 2.4 2.8 0.35 0.20 0.20 0.42 0.48
EU 25 plus EFTA 29.5 10.7 10.9 31.4 35.7 0.29 0.11 0.11 0.31 0.36
United States 3.0 2.3 2.1 4.9 6.6 0.02 0.02 0.01 0.03 0.05
Canada 1.4 0.5 0.4 0.9 1.0 0.15 0.05 0.05 0.10 0.11
Japan 18.9 1.8 12.9 23.7 25.4 0.38 0.04 0.26 0.48 0.51
Korea & Taiwan 10.9 1.7 15.9 15.0 22.6 0.86 0.13 1.26 1.19 1.79
Hong Kong & Singapore �0.1 �0.1 �0.2 1.5 2.2 �0.02 �0.03 �0.04 0.35 0.52
High-income countries 65.6 18.1 43.2 79.9 96.4 0.20 0.06 0.13 0.25 0.30
WTO Dev. countries 19.7 1.2 16.8 32.6 47.7 0.17 0.01 0.14 0.27 0.40
Developing countries (WB) 9.0 �0.4 1.1 16.1 22.9 0.09 0.00 0.01 0.16 0.22
Middle-income countries 8.0 �0.5 1.0 12.5 17.1 0.10 �0.01 0.01 0.15 0.21
Low-income countries 1.0 0.1 0.0 3.6 5.9 0.05 0.01 0.00 0.18 0.30

World total 74.5 17.7 44.3 96.1 119.3 0.18 0.04 0.10 0.23 0.28

Source: Anderson and Martin (2006).
(2001 US$billion and percentage changes from baseline)
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made, it would be important to exploit the opportunity – provided for in
the Ministerial Declaration – to put a cap on bound tariffs. Scenario 3
shows that even a cap as high as 200 per cent would restore at least half
of the welfare gain forgone by allowing such exceptional treatment for
‘‘Sensitive’’ and ‘‘Special’’ farm products.
The final two scenarios add non-agricultural tariff cuts to the agricul-

tural reforms in the preceding scenarios. In Scenario 4, lesser cuts are
provided for developing countries’ non-agricultural tariffs, as is the case
for all the preceding agricultural-cut scenarios. Even so, the gain to de-
veloping countries doubles by adding these non-farm reforms, relative to
Scenario 1 where only agriculture is cut, contributing one-third of the
extra boost to global welfare (US$7.1 billion out of the US$21.6 billion
difference between the global gains from Scenarios 1 and 4). In Scenario
5, the developing (including least-developed) countries fully engage in
the reform process, forgoing the lesser cuts provided for in Scenarios 1
through 4. That boosts their own and global welfare substantially, be-
cause their cuts in bound tariffs lead to considerably larger cuts in applied
tariffs. Nonetheless, the global average merchandise tariff hardly changes
if there were only agricultural reform, whereas it falls by almost one-third
or 1.5 percentage points when manufacturing is included in the reform
package.
Retaining lesser cuts for developing countries as in Scenario 4 would

yield a global gain of US$96 billion from Doha merchandise liberaliza-
tion, which is a sizable one-third of what is on the table (the potential
welfare gain from full liberalization of US$287 billion, reported in table
2.2). But for developing countries the gain would be only US$16 billion,
which is less than one-fifth of that group’s potential gain shown in table
2.2 of US$86 billion. If developing countries forgo the option of reform-
ing less than developed countries, their gain would rise by 42 per cent, or
an extra US$7 billion.
How big would be the consequences of partial reform for farm output

and employment growth over the Doha implementation period post-
2004? If there were completely free trade, farm output would decline (in-
stead of growing slightly) in just the European Union and Japan while
growing slower in a few other highly protective countries – but, for most
countries/regions, farming activities would expand. The Doha Scenario 4
would involve much less reform than a move to free trade, and hence a
much slower loss of farm output for the European Union and Japan –
but also less output growth than under free trade for the vast majority of
countries where farm output would be greater. For most of the protective
economies, Doha Scenario 4 would simply slow the growth of farm out-
put a little over the coming decade.
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The farm employment picture is somewhat different. Typically, eco-
nomic growth leads to declines in not only the relative importance of
agriculture but also in absolute numbers employed in farming once a
country reaches middle-income status. Thus it is not surprising that nu-
merous middle- and high-income countries are projected to lose farm
jobs over the next decade in our baseline scenario. For the most pro-
tected farm sectors, that rate of farm employment decline would more
than double if the world were to move to completely free trade but it
would increase only slightly under Doha Scenario 4. For most developing
economies, though, farm employment would grow a little faster under
that Doha scenario as compared with the baseline, allowing them to ab-
sorb more workers on their farms (Anderson, Martin and van der Mens-
brugge 2006, table 12.17).

A summary of the effects on economic welfare of these scenarios as
compared with full liberalization is provided in figure 2.3. Clearly, the
more exceptions are made, the less distance the world will move toward
realizing the potential gains from opening up our national economies.

Figure 2.3 Welfare gains from Doha partial-reform scenarios as a percentage of
gain from global reform, high-income and developing countries, 2015
Source: Authors’ World Bank Linkage model simulations
Ag þNAMA � SDT ¼ Doha Scenario 5: full participation by developing coun-

tries
Ag þNAMA ¼ Doha Scenario 4: same as Doha 5 but includes SDT for DCs
Ag Only ¼ Doha Scenario 1: same as Doha 4 but without NAMA reform
Ag � SSP þ Cap ¼ Doha Scenario 3: same as Doha 1 but with exemptions for

Sensitive and Special Products and a tariff cap of 200%
Ag � SSP ¼ Doha Scenario 2: same as Doha 3 but no tariff cap
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Summary and conclusions

The results presented above on the cost of current trade and farm sub-
sidy policies show that liberalizing merchandise trade under Doha has
the potential for (1) a disproportionately high share of the gains to be
available for developing countries (relative to their share of the global
economy), and (2) agricultural policy reform to be much more important
as a source of welfare gains to the world, and to developing countries,
than reform of the much bigger non-agricultural merchandise sector.
This reflects the much higher and more variable distortions in agricul-
ture. Within the agricultural sector, the market access pillar is much
more important as a source of potential welfare gain than the two subsidy
pillars.
When we turn to partial reforms consistent with the negotiating frame-

work that has been developing in the Doha negotiations, we find sub-
stantially smaller potential gains, particularly for developing countries,
not least because developing countries have large gaps between their
bound commitments and their applied rates of protection, and because
they plan to make smaller reductions than high-income countries in their
own WTO commitments. Despite this, these proposals could result in
worthwhile gains, particularly if they were implemented toward the
more ambitious end of the range of possible scenarios under consider-
ation.
But to realize that potential gain, it is in agriculture that by far the

greatest cuts in bound tariffs and subsidies are required. However, the
political sensitivity of farm support programs ensures that reaching agree-
ment on such reform will not be easy. Even if a compromise agreement is
reached, allowing lesser cuts for even just a few ‘‘Sensitive’’ and ‘‘Spe-
cial’’ farm products would reduce hugely the gains from reform, given
the tariff peaks currently in place. Expanding non-agricultural market ac-
cess at the same time as reforming agriculture would increase the pros-
pects for a successful conclusion to the DDA. For developing countries,
much of that would come from reducing barriers to textile and clothing
trade.
With South-South trade expansion potentially contributing half the

benefits to developing countries from further reform, now that devel-
oping countries are trading much more with each other, the major
beneficiaries of such reforms would be within their own region. This is es-
pecially so in East Asia, where fragmentation of the production process is
at its greatest. We hope the political will can be mustered to ensure the
Doha round does indeed exploit its potential to make a major contribu-
tion to development.
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Notes

* The authors are grateful for funding from the UK Department of International Develop-
ment. The views expressed are the authors’ alone and not necessarily those of the funder.

1. See, for example, USDA (2001) and OECD (2006).
2. As described above and in Jean et al. (2005), ‘‘Sensitive’’ farm products are chosen for

each country by taking into account the importance of the product, the height of its exist-
ing tariff, and the gap between its bound and applied tariffs in that country.
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3

The cotton initiative

Magda Shahin

Cotton is a strategic crop for many developing countries, especially for
the four least developed countries in West and Central Africa (Burkina
Faso, Benin, Mali and Chad), which succeeded to attract worldwide in-
terest in their fight against trade-distorting subsidies by the United States.
Despaired by the decline of some 40 per cent in world cotton prices be-
tween 1997 and 2002, they launched jointly what came to be known as
the ‘‘cotton initiative’’ in the run-up to the WTO Fifth Ministerial Con-
ference in Cancun. The timing and framework of the initiative were care-
fully chosen and rightly fitting. The initiative was placed squarely within
the framework of the WTO/Doha Development Agenda.1 As for the
timing, it was meant to draw the attention of the Ministers in their first
ministerial after the launching of the so-called Doha Round to review
progress in the DDA. To date, the cotton initiative has raised more ques-
tions than presenting us with viable solutions. Plagued with extreme
poverty and malnutrition, these four countries are fighting against a
structural trade problem inherent in the multilateral trading system, that
of cotton subsidies.2 However, little interest for a durable and adequate
solution has been shown so far. This paper will address briefly the differ-
ent stages the initiative has gone through. This is mainly for the purpose
of pointing to the strengths and weaknesses of such an initiative, proce-
durally as well as in terms of substance all along its evolution. The land-
mark victory of Brazil over the United States in its dispute at theWTO and
the agreement reached in the last ministerial in Hong Kong (December
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2005) were important stepping stones but have definitely not helped
solve the issue for the African countries.
Was it a blessing or a curse to have the cotton initiative as part of the

agricultural negotiating framework? Would such a course of action help
bring the initiative forward or lead to a deviation from the original objec-
tive of the co-sponsors? Why have we deviated so much from the initial
submission, when – at a time – the cotton initiative was considered to be
among the ‘‘make or break’’ of the Cancun conference? What went
wrong? How much does the cotton initiative remind us of the Uruguay
Round decision on net food-importing developing countries (NFIDCs)?
Will it encounter the same fate? Is the cotton initiative operational?
What if Brazil had not gone to litigation and won its case timely against
the United States for ‘‘Subsidies of Upland Cotton’’3 prior to the sixth
Ministerial in Hong Kong (December 2005), could the African countries
have been able to reach any understanding with the United States in
Hong Kong? This is certainly highly doubtful. Yet today, with the Hong
Kong outcome vanished into thin air as a result of the suspension of the
Doha negotiations and the US manoeuvres regarding its compliance with
the Dispute Settlement Body (DSB) rulings, the African countries are
back to square one. Lastly, this chapter will also look into possible
options – if any – remaining for the African countries in this regard.
What should be done to avert the worst of seeing the cotton initiative
dying out?

The logic behind the initiative

In June 2003 in Geneva, not far from Evian, where the heads of state of
the G-8 were holding their summit, four West African countries, Burkina
Faso, Mali, Benin and Chad put forward a sectoral initiative at the WTO
to eliminate cotton subsidies. Without sufficient prior coordination with
other developing-country groupings, the theory of conspiracy was reso-
nant. Some were pointing the finger at the invisible hand of France,
whose main purpose was to embarrass the United States, while diverting
attention from the EU agricultural subsidies, at a time when the G-8 was
grappling with agricultural subsidies within the preparations for Cancun.
Others felt that the four West African countries were prodded and en-
couraged by non-governmental organizations, especially Oxfam. In the
view of many, however, there were more pertinent and valid reasons for
such a step.
For the fourth consecutive year, prices were below their long-term av-

erage of 72 US cents per pound, reaching the bottom in 2001/02 of 42 US
cents per pound (Oxfam 2002). Such a collapse has caused havoc to the
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already very fragile economies of these countries and generated substan-
tive losses in their hard currency earnings due to the quasi-total depen-
dence of the West African countries on their cotton exports. In fact,
from 1999/2000 to 2001/02, they had increased their production by 14
per cent, but export earnings fell by 31 per cent. As over 90 per cent of
the cotton produced in the West and Central Africa (WCA) countries is
for export, cotton accounts for up to 75 per cent of the export earnings
and is thus vital for the poverty reduction strategies in the countries of
the four co-sponsors (Goreux 2004).

One would think that the use of the initiative as a litmus test for the
credibility of the Doha Development Agenda might not have been ini-
tially a priority goal for the co-sponsors. They launched the initiative for
a dual purpose: the phase-out of subsidies and compensating their recipi-
ents for their incurred losses until the completion of the phase-out (WTO
2003b). Little interest was then given to the initiative, as it was left open
to the Ministers to address it. Tabling the initiative, however, under the
title of ‘‘Poverty Reduction: Sectoral Initiative in Favor of Cotton’’, the
four co-sponsors managed to place the initiative on the WTO agenda at
the Cancun ministerial conference in September 2003. It was transmitted
to the heart of the DDA, whose main objectives are poverty reduction
and sustainable development, and was considered as a ‘‘make or break’’
issue at the ministerial, testing the validity of Doha as a development
round.

The four West African countries like to perceive their initiative more
along the lines of the African initiative for medicines, which was brought
up in Doha and a solution was forced two months prior to Cancun. It was
after strenuous efforts that the developing countries, spearheaded by the
African group, succeeded in the fourth ministerial in Doha to adopt a
ministerial declaration on ‘‘Trade-Related Intellectual Property Rights
and Public Health’’, which in essence gives precedence to public health
over the TRIPS agreement. In other words, the declaration recognizes
that the TRIPS agreement is but one facet of the wider national and in-
ternational actions to address the public health problems, pandemics as
well as epidemics. Furthermore, the declaration gives its members the
right to determine on which grounds to grant compulsory licensing and
finally emphasizes the promotion of medicines for all, which implicitly
means providing the medicines at affordable prices.

The four African countries dreamt of achieving similar success in re-
gard to their cotton initiative. To my mind, not only do the circumstances
differ, but the substance of the two initiatives is far apart. Not only was
the case of medicines presented by the African group as a whole, and
not an initiative representing only the interest of four African countries,
but also the former attracted strong support from countries such as Brazil
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and India, which the cotton initiative lacks to some extent. In addition, at
the Doha Conference, taking place after 11 September 2001, Robert
Zoellick, the US trade representative, was seeking political solidarity
and support for the United States in its fight against terrorism, making
the US position more flexible and forthcoming. Thus, the negotiators
were able to pull out clearer language from the United States, language
less open to various interpretations. This is not to undermine the vitality
of the cotton initiative to its proponents, only to bring about the differ-
ences surrounding the two initiatives, which make them incomparable
with one another.
The United States has shown neither interest nor willingness to address

the cotton initiative in a substantive and serious manner. Instead, and to
the surprise of many, it called upon these countries to diversify their farm
production out of cotton,4 thus benefiting from the US proposal within
the framework of the Africa Growth and Opportunity Act (AGOA) to
eliminate tariffs on textiles and garments as well as from the development
assistance the United States provides to the African countries in ques-
tion. One is reminded of Marie-Antoinette when she proposed to the Pa-
risian people, who were lamenting the lack of bread as their minimum
condition for livelihood, to eat cake instead. The more logical question
to be put to the United States is, wouldn’t it be easier – in the framework
of globalization and trade liberalization – for its cotton growers to shift to
other crops instead of producing at a net loss to the United States?5
Should it not be more legitimate for the US to reform its policies, where
subsidies of the amount of US$3 billion-plus per year is lavished on
25,000 cotton farmers (Williams and Jonquiùres 2003), while 10 million
cotton farmers in West and Central African countries are estimated to
be losing as much as $1 billion annually in foreign earnings (Williams
and Jonquiùres 2003). In the United States, the cost of producing 1 kg
of cotton is 50 per cent higher than in the Western and Central African
countries. Cotton producers in the WCA region are among the most
competitive in the world.6
In addition, trying to lure some African countries by giving them pref-

erence under the AGOA scheme to import cheap, subsidized US cotton
in return for helping them establish and develop value-added export
products in textiles and garment sectors cannot be a substitute for remov-
ing trade-distorting subsidies. It is incumbent upon the United States to
reform, which should be in the end in its own interest and in the interest
of its consumers. AGOA cannot be considered as a panacea for all of the
United States’ sins and can certainly not compensate for US subsidies. Be
it preferences through the AGOA or technical assistance packages in the
framework of the WTO or additional financial and technical assistance
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from other competent organizations and specialized agencies, it is no sub-
stitute for trade reform on the part of the United States. The gains gener-
ated by reform are several times more than those generated by technical
assistance packages. Let there be no doubt that the idea of diversifying
from cotton in the United States is for its own good. Empirical studies
by the World Bank and highly knowledgeable and specialized economists
such as Kym Anderson and others have clearly indicated that two-thirds
of the gains from agricultural reform in the United States, especially in
cotton, will actually accrue to the United States. Furthermore, it is a
well-known fact that it is easier in general for developed countries, let
alone the United States, to diversify into other agricultural crops and/or
other industries than for developing countries to do so because of the rel-
ative ease of educating, adapting to new technology and moving around
farmers and labour. As for the recognized non-trade objectives of a crop
related to its relative importance to food production and/or rural devel-
opment and poverty alleviation, cotton is certainly classified as a ‘‘special
product’’7 for developing countries in general and the WCA countries in
particular. This is certainly not the case for the United States and other
subsidizing industrialized countries. Hence, other agricultural products
in the latter can easily replace cotton production (WTO 2003c: para. 34).
Also, cotton constitutes only a minor component of total US merchandise
trade, whereas for the four West African countries cotton occupies a stra-
tegic position in the development of policies and poverty reduction pro-
grams. Cotton accounts for 5 per cent to 10 per cent of GDP, more than
one-third of total export receipts and over two-thirds of the value of agri-
cultural exports (WTO 2003c: para. 1).

In contrast to the United States viewing the cotton initiative within
trade liberalization of textiles and clothing and at best as an integral
part of the agricultural negotiations,8 the initiative had gathered momen-
tum among developing-countries groupings. Many developing countries
felt frustrated as a result of all the manoeuvres and twisted interpreta-
tions of the Doha mandate in the run up for Cancun. Strengthened in
their position, the four co-sponsors refused to budge. They insisted on a
stand-alone agreement on cotton. They were hesitant to combine cotton
with the agriculture negotiations, dealing with it under the broader head-
ing of agricultural negotiations encompassing all three pillars of the
Agreement, namely, market access, domestic support and export compe-
tition. This would only mean that the cotton issue will be pushed to the
back burner and find its fate linked with the slow and tedious negotia-
tions on each of the three pillars of the agreement on agriculture.

On 16 May 2003, Burkina Faso, on behalf of Benin, Mali and Chad,
presented the WTO’s Agriculture Committee Special Session with a new
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proposal for cotton titled ‘‘Poverty Reduction: Sectoral Initiative in
Favor of Cotton’’ (WTO 2003c). The initiative called for two decisions
to be taken at the Cancun ministerial meeting in September 2003:
� The establishment of a mechanism for phasing out support for cotton
production with a view to its total elimination, and

� The establishment of transitional measures for LDCs: ‘‘until cotton
production support measures have been completely eliminated, cotton
producers in LDCs should be offered financial compensation to offset
the income they are losing, as an integral part of the rights and obliga-
tions resulting from the DDA’’.

Without much ado, the proposal failed with the rest of the Cancun
agenda. However, it is of note that the Cancun revised text was devoid
of any mention of eliminating cotton subsidies or of compensation to the
West African countries, which to them was even more disappointing.

An example of manoeuvring: Make it a development issue

In spite of the failure of Cancun, a rightful solution had to be found to
the cotton initiative. The WTO, within the framework of its technical as-
sistance programs, organized a workshop between 23 and 25 March 2004
in Cotonou, Benin, to address the issue in a more substantive manner. It
was in Cotonou where the issue took all of a sudden more of a develop-
mental twist at the expense of the trade-distorting subsidies. But why
would a WTO workshop on cotton highlight the development dimensions
when the issue was more of establishing a level playing field in cotton
trade and less of developmental assistance (ICTSD 2004)? It is not diffi-
cult to imagine that, on the one hand, the subsidizing countries had felt
that the promise of additional aid would satisfy the co-sponsors, com-
bined with strong diplomatic pressure they could even push West and
Central African governments to drop their demands for urgent reforms
of agricultural subsidies. On the other hand, this would have also allowed
the WTO to pour cold water on a hot issue and to let the grass grow.
Such manoeuvring is not the first of its kind. One can draw on a similar

case not a long time ago when intractable negotiations were held prior to
the conclusion of the Uruguay Round regarding the possible negative ef-
fects of the agricultural reform program on the net food-importing devel-
oping countries. The successful conclusion of a ministerial decision9 on
the issue was more than fulfilling for the countries in question. However,
their apparent success has proven not long after to be illusory rather than
real.
Though the decision committed the developed countries to provide the

NFIDCs with broadly three different types of assistance, food aid, tech-
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nical and financial assistance and short-term financing facilities,10 to date
it has had no effects whatsoever on any type of assistance. The decision
does not lack in substantive requests; however, it is completely devoid of
any issue that is qualified to be addressed in the WTO. The fact that the
decision was made as an integral part of the agriculture negotiations did
not bring it closer to implementation. The decision remained a political
showcase with no teeth, which demonstrated, in part, bad faith from the
very beginning to operationalize its content. With so many caveats, the
decision was prone to failure from the very beginning. Drafted in a best
endeavour clause and with no clear definition as to who were the benefi-
ciaries, it was never designed to be truly implemented. At a subsequent
stage, more than 100 developing countries described themselves as
NFIDCs to benefit from the decision. Furthermore, linking the short-
term facilities with other independent institutions, such as the IMF and
the World Bank, has placed the WTO in the most comfortable position
of disassociating itself from any responsibility of implementation. While
the decision on NFIDCs was envisaged as containing mechanisms for
across-the-board solution, the complexities encountered for its imple-
mentation were such that every country suffering from any possible neg-
ative effect from the reform program had to find its own way through the
donors and the Multilateral Financial Institutions. For each and every net
food-importing country to prove to its donors that it was affected by the
rise in prices caused by the agricultural reform program has proven prac-
tically impossible.

By the same token, there was an inherent risk in diverting the cotton
initiative from a systemic issue into a development one of additional aid
or compensation that will have to be proven separately. Succeeding in
such manoeuvring would simply mean dragging the issue outside the
framework of the WTO and the DDA, as financial compensations fall
outside of the WTO mandate.

Though trying to draw some comparisons with previous initiatives, so
as to avoid any pitfalls of the past, the success of the cotton initiative is
too vital to be measured or guided by what happened to other initiatives.
The WCA have in fact succeeded to work with other African and devel-
oping countries on more imaginative solutions by focusing themselves in
Hong Kong on the distorting trade effects of the cotton subsidies. A word
of caution is nevertheless necessary at this point; African countries have
to resist any attempts to divert the issue as to transfer any solution for the
cotton problem beyond the WTO borders. It is also important that
studies pertaining to the effects of American and European cotton sub-
sidies on the WCA countries should emanate from the WTO secretariat.
The work of the panel and Appellate Body regarding the Brazil case
should be a good basis for a study to be conducted within the WTO.
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Studies of international cotton committees and independent economists
and NGOs, in particular an Oxfam briefing paper on the impact of US
cotton subsidies on Africa, are all very valuable but serve as no guidance
to the United States or the European Union in the WTO.

The July Package trade-off: A case of constructive
ambiguity

The July 2004 Framework Agreement,11 which helped establish a road
map for different areas of the negotiations, managed to bring the Doha
round back on track after the debacle of Cancun. This paved the way
early enough to allow for extensive preparations to take place prior to
the next WTO ministerial, which was held in December 2005 in Hong
Kong.
The agreement reached on cotton in the July package, as one of the

five selected priority issues, was a prototype for trade-offs where in ap-
pearance all parties came out satisfied. For having to give in on pursuing
the negotiations on cotton as an integral part of the larger agriculture ne-
gotiations, the African countries were able to pull out a major concession
from the United States, that of prioritizing the cotton issue independently
from other sectoral initiatives. Singling out cotton was something of a
novelty. Though falling short of making reference to ‘‘early harvest’’,
the decision by the General Council adopting the July Package stipulates
that cotton will be addressed ambitiously, expeditiously and specifically
within the agriculture negotiations. The complementarity of the trade
and development aspects was also stressed.
Juxtaposing the concessions made by the Africans to that made by the

United States, the result, at its face value, would be in favour of the Afri-
cans 3 to 1. In line with the prioritization of cotton and the exceptional
way of handling it, a sub-committee was established upon request of the
Africans, to meet periodically to report to the Special Session of the
Committee on Agriculture. Yet, the effectiveness of the sub-committee
was questioned from the very beginning as its meetings were to be held
in the backrooms with so many other meetings taking place at the same
time in parallel. Furthermore, the danger was bigger for the issue to lose
its specific character as the subsidizing powers had every incentive to
dilute the question within the overall negotiations. Another approach
would be to hide behind ‘‘beautiful promises’’ the fact that subsidizing
members were not in a position to offer a concrete response to the Can-
cun initiative. African countries’ only option was to continue to fight for
specific and urgent measures, linking them to the trade distortions caused
by subsidies and the precarious situation of their cotton growers. The fu-
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ture will tell whether the WTO is capable of taking into consideration the
vital development interests of those of its members that are among the
most disadvantaged of the world. In this respect, cotton presents a crucial
challenge to the multilateral trading system (Keim 2004).

Though clarifications in the July Package were not made for cotton as
to be considered part of the single Undertaking, unlike the Trade Facili-
tation issue, one would assume that as part of the agriculture negotiations
it is a foregone conclusion to address cotton within the framework of the
final package. This, however, is double-edged and highly debatable not
only in the light of singling out cotton to be dealt with in an exceptional
manner (ambitiously, expeditiously and specifically) but more so in the
light of the suspension of the Doha round. It is of no interest to the
African countries to have cotton as an integral part of the final package,
as we are going to see.

Following the July package, the sub-committee on cotton was estab-
lished on 19 November 2004 and held its first meeting on 16 February
2005. Little progress has been made since then on the cotton issue. Even
if it is improbable that the WTO could ignore cotton in the future, there
is a clear danger – as said earlier – of the issue losing its specific charac-
ter.

The first meeting of the sub-committee in February focused on organi-
zational issues relating to the future work. Members highlighted the im-
portance of cotton for their economies, and their desire to see speedy and
substantial results from their work program. It should also provide reg-
ular updates on the cotton-related developmental implications of the
talks, in order to support coherence between the trade and development
aspects of cotton. However, they could not agree on whether the sub-
committee should address ‘‘other’’ subjects, including broader textile-
related issues such as industrial market access and trade facilitation. The
United States favoured a broader agenda, potentially covering progress
in other areas of negotiations related to cotton such as industrial market
access (because of textiles) and rules discussions on subsidies and trade
remedies. The United States suggested that the sub-committee could
also study a range of trade-distorting policies affecting cotton, such as
market access barriers, agricultural subsidies and government policies
that benefit synthetics.

The US proposal did not receive broad support from other Members,
several of which opposed dealing with such subjects, arguing that the sub-
committee was part of the agriculture negotiations and should therefore
remain focused on its mandate. They felt that the main problems that
needed to be addressed in the sub-committee were export subsidies and
domestic support for cotton. Members should agree upon modalities for
this sector by July 2005 in preparation for Hong Kong (ICTSD 2005).
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Litigation or negotiations

Drawing on the Brazilian case of subsidized upland cotton against the
United States is with a view to opening up more venues for the African
countries in their future course of action. This section will assess the
available options for the African countries, particularly in light of the
lack of enthusiasm shown so far to deal adequately with the cotton initia-
tive. The section will further look into whether litigation is a valid option
for the African countries and, if so, its right timing.
Affected by the subsidies on cotton, Brazil had challenged in Septem-

ber 2002, sometime before the tabling of the African countries of their
initiative, the subsidies by the United States to upland cotton as prohib-
ited and actionable subsidies. Brazil had requested for consultations on
the grounds of its interest being seriously injured due to reduction in
export prices and a loss in world market share on the basis of two main
factors:
1. The United States had doubled the level of subsidies it provided in

2001 to its farmers compared with 1992, so that cotton subsidy was
not covered by the immunity granted under the Peace Clause12 of the
WTO’s Agreement on Agriculture. This clause protected countries
using subsidies from being challenged under other WTO agreements,
as long as the level of domestic support for a commodity remained at
or below 1992 levels.

2. The use of export subsidies for cotton without including them in the
list of subsidies notified by the United States to the WTO under the
Agreement on Agriculture. Central to other legal challenge were di-
rect payments to US farmers under the 1996 and 2002 Farm Bills, as
well as payments under emergency supplemental appropriation bills.13
The consultations having ended unsatisfactorily, as the United States

refused to budge, Brazil did not shy away from requesting the establish-
ment of a Panel, which was established in accordance with Article 6 of
the DSU14 to examine the matter, referred to the DSB by Brazil (WTO
2003d). The US government argued that direct payments were de-
coupled and not linked to current production, therefore they were not
trade distorting and should not have been counted when compared to
1992 levels of support. The Panel and the Appellate Body examined the
matter subsequently, where both found the US cotton subsidies to be in
violation of the WTO rules and that some US de-coupled payments did
provide an incentive for production, and thus were trade distorting.
Hence, they were causing serious prejudice to the interests of Brazil as a
result of continued depressed cotton prices. The decision in favour of
Brazil had apparently accepted the principle that it is possible to calcu-
late the damage from subsidies even if they were formally de-coupled
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(Gillson et al. 2003). The panel ruled that the subsidies did not qualify for
exemption from WTO challenges under the exemption of the ‘‘Peace
Clause’’, which terminated in January 2004. The Panel also found the
US in the wrong in its Export Credit Guarantee Programs, as they also
give US exporters a clear advantage over competitors (Oxfam 2002:
chapter 4).

According to the ‘‘Bargaining Power Theory’’, when negotiations fail
or stop, dispute settlement procedures start. In the negotiations, bargain-
ing power in favour of the stronger is dominant. In the dispute settle-
ment, power becomes irrelevant as the legal considerations become then
the dominant factors. The Dispute Settlement is supposed to be fair and
legal, thus disfavouring power politics to the benefit of the weakest part-
ner and safeguarding their rights. The United States wants negotiations,
not litigation, to manipulate the situation. African countries opted for ne-
gotiations because they want to prove a systemic issue or they cannot do
otherwise. Brazil has opted to challenge the United States on cotton and
the European Union in its sugar regime to help negotiations proceed in a
fairer manner without power politics, and force the two giants to change
their policies. It was only Benin and Chad out of the four West African
countries that ventured into the Brazil–US cotton dispute as a third
party. How big was their disappointment when they felt that their partic-
ipation, efforts and money spent were all of little use, if any. A hard les-
son was to be drawn from the case for African cotton producing members
in particular and participation as third parties in general. Upon assertion
of the United States that it was only the interests of Brazil as a complain-
ing party which were at issue, disregarding the vested interests of Chad
and Benin as third parties, both the panel and Appellate Body sided
with the United States and did not see the plight of the cotton producers
of Benin and Chad as an issue in question here (Munyuki 2005). That can
only mean that whatever measures the United States will take with re-
spect to removing the subsidies at issue or removing their adverse effects
relate only to Brazil, not to Benin or Chad or any other African country
producer of cotton.

Litigation is double-edged, not only for the African countries but also –
and moreso – for the WTO as a negotiating and rulemaking body. No
one can contest that it is the inalienable right of each and every Member
in the WTO to have recourse to the WTO Dispute Settlement Under-
standing (DSU) to settling their disputes. The DSU is also considered as
the jewel of the crown in the WTO. Difficulties in negotiations, however,
should not be used as a pretext for excessive usage of the DSU to com-
pensate for the difficult process of decision making in the organization on
the basis of consensus. Having constant recourse to the DSU as a ‘‘judi-
cial lawmaking mechanism’’ might undermine its usefulness in the long

THE COTTON INITIATIVE 51



run and render the WTO as a negotiating forum obsolete. It is true that
the use of litigation as substitutive or analogous to negotiations should be
avoided, on one hand. On the other hand, negotiations should be con-
ducted in good faith without attempts of exploitation of the weaker part-
ners. The African countries have proven the rightfulness of their case.
Brazil winning its dispute against the United States on subsidized cotton
has added sustainability and strength to the case. There should be noth-
ing to obstruct a clear and fair solution to the problem in line with WTO
rules and principles, which developed and developing countries alike
have pledged their faithfulness to.
The cotton case is clearly indicative of power politics and a double

standard, as the United States has shown neither interest nor willingness
to address the cotton initiative in a substantive and serious manner. It is
true that African countries have opted for negotiations, as they lack the
financial and technical capabilities and are susceptible to any political im-
plications and fear mostly any cutting of their development assistance
or preferential market access as a result of their going to litigation. But
it is also true that African countries wanted to prove their systemic inter-
est in the WTO as a negotiating forum and one that should safeguard the
rights of the weak. Though supported by the majority of WTO member-
ship, the United States has simply refused to give in to what has proven
to be the legitimate right of the African countries and did not shy away
from manipulating the situation and protracting the negotiations to no
avail.

Financial compensation is outside the scope of the WTO
and retaliation is not an option

Compensation is due to the African countries for their loss in export
earnings because of trade-distorting subsidies. But it is well-known that
compensation is not an easy option in the WTO, as it must be reached
through litigation. Financial compensations fall outside of the WTO man-
date. In principle, compensation in the WTO is through two instruments.
First of all, supplementary concessions are offered for other products.
This mechanism cannot apply to cotton-producing LDCs because they
only have a few other export products and, in most cases, these already
receive preferential access. Second, customs tariffs are increased on im-
ports (WTO 2003b). This is also of little use to the cotton-producing Af-
rican countries, as it will backfire on their consumers. Also, the African
countries may not be importing sufficiently from the United States to off-
set their loss in cotton exports. A case in point is Ecuador in the Banana
Dispute, which had found it difficult to apply increased tariffs on its im-
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ports from the European Union.15 These two instruments are therefore
counter-productive for cotton-producing LDCs.

Retaliatory actions are not within the reach of the four African coun-
tries. They have virtually no option to retaliate against the United States
for two reasons: (1) the negative impact on the economy of the four Af-
rican countries and (2) the little effect – if any – it will have on the econ-
omy of the United States. It is worthwhile to remember that the DSU is
in the first place about compliance with obligations, not retaliation (Mav-
roidis 2000).

Though the option of litigation remains an open and valid option for
the African countries, it seems reasonable not to choose it at present. At
no rate should the United States push the African countries to the edge
and force them to have recourse to the DSU, which would undermine in
a flagrant manner the negotiating process the African countries were
willing enough to conduct in the WTO. The question then is, would the
United States, after having lost its case with Brazil, strive for a fair solu-
tion to the cotton problem?

For the African countries, the WTO final ruling against the US cotton
subsidies in early March 2005 came as a blessing. This decision meant
that the United States was to have 15 months to change its cotton-subsidy
policy so as to fall within WTO obligations or face retaliatory trade mea-
sures. Such a ruling undoubtedly strengthened the African position and
one could assume that the matter was even settled. Yet, nothing was fur-
ther from the truth, as all options remained widely open:
1. The United States refused to abide by the DSB ruling. Fifteen months

after the March 2005 DSB decision against the United States, the
WTO opened a formal investigation into whether the United States
had complied with the ruling to eliminate its illegal subsidies paid to
American cotton growers.16 In fact, on 28 September 2006 Brazil
won a decision by the DSB to set up a ‘‘compliance panel’’ in the con-
tinuing dispute over US subsidies to its cotton growers. If the panel
proves that the United States has violated its obligations again, Brazil
could ask for permission to impose retaliatory sanctions against US
goods. Thus the option of continuing to subsidize cotton to the detri-
ment of the African countries and causing ‘‘serious prejudice’’ by dis-
torting market prices is still there.

2. The African countries have chosen from the very beginning the option
of negotiations rather than litigation for reasons stated above; this
does not undermine their right to make full use of the WTO DSU.
The African countries are entitled to draw on the assistance of the
Legal Advisory Center in Geneva, which was established in the first
place to reinstate the rights of the developing and LDCs in accordance
with the multilateral trade rules and principles.
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3. Pressure for reducing subsidies should not be relaxed. The United
States would not lose in the process of reducing its cotton subsidies be-
cause the losses suffered by special powerful lobby groups would be
more than offset by taxpayers’ savings (Goreux 2004). In fact, the
American consumer is forced to pay twice, in terms of taxes for the
coverage of subsidies, and in terms of higher domestic prices for cot-
ton, as well as for value-added textiles and garments.

Hong Kong Ministerial

The best remaining option was to urge the US administration, in light of
the results of its dispute with Brazil, to bring its cotton subsidies in con-
formity with the WTO regulations and principles. African countries were
determined to reach some kind of agreement in the sixth ministerial in
Hong Kong. They were confident of a worldwide support to pressure
the United States into a negotiated settlement in the framework of the
Doha Development Round. The African countries went to Hong Kong
seeking an ‘‘early harvest’’ for the cotton initiative. A number of salient
points were made clear in the ministerial:
1. Solutions for the cotton initiative were to be looked for solely within

the framework of the WTO. Possibilities to negotiate recommenda-
tions in the WTO that could be addressed or implemented elsewhere
were as good as useless and fictitious. Such an assertion was drawn on
the basis of the major difficulties encountered when attempts were
made to implement the NFIDCs Uruguay Round decision, which re-
mains to date non-functional.

2. Options such as establishing a trust fund or setting up a cotton consul-
tative group for Africa (Goreux 2004) chaired by the four co-sponsors
and assisted by the World Bank does not fall within the mandate of
the WTO and thus should be avoided within the framework of multi-
lateral trade negotiations.

3. It is of utmost importance for further negotiations that the co-sponsors
succeed in raising interest in the cotton initiative and look for the sol-
idarity of their respective groupings to force an adequate solution
across the board. The African group stood firm behind the four West
African countries in Hong Kong. They were adamant that a solution
should lie in addressing the trade aspects, export and domestic sub-
sidies for cotton, while not neglecting, as referred to in the July Pack-
age, the development aspects of the initiative. The complementarity
between the trade and development aspects should be implemented
by leveling the playing field in the world market prices for cotton and
reducing the trade-distorting effect of cotton subsidies as an efficient
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way to put trade at the service of development and reduce poverty in
Africa.

4. It is true that litigation to prove serious injury within the WTO DSU
remains the sole venue to attain contractual compensation. The point,
however, was made that African countries were not seeking a tailor-
made solution for each and every country suffering from subsidized
cotton but the initiative was addressing the issue of harmful subsidies
to cotton that distort trade as a systemic one. Drawing on the Brazil–
US dispute was enough of a moral and legal guidance to the negotia-
tions in Hong Kong.

At the 11th hour of the ministerial conference in Hong Kong, an agree-
ment on cotton – though modest compared to the original African
request – was reached. For cotton export subsidies the elimination is ac-
celerated to the end of 2006. In addition, cotton exports from least-
developed countries will be allowed into developed countries without
duty or quotas from the start of the period for implementing the new
agriculture agreement. Ministers have also agreed to aim to cut trade-
distorting domestic subsidies on cotton by more than would normally
apply under the new agreement, and to do so more quickly (WTO
2005a: para. 11,12).

Conclusion

It would be interesting to put the outcome of the Hong Kong ministerial
and the July Package into context, following Brazil’s landmark victory in
the WTO dispute settlement case against US cotton subsidies on 28 April
2004. The WTO decision against the United States should encourage de-
veloping countries to continue their struggle to make the WTO a fairer
place while working also for the interest of the developing countries. Af-
rican countries had rejoiced over the results they achieved in Hong Kong.
Brazil thought that having won its case straight against the United States
in the panel and subsequently the Appellate Body, things would fall in
place. Today, the Hong Kong results have become but a mirage and Bra-
zil, as we have seen above, requested a ‘‘compliance panel’’.

Nevertheless the cotton initiative remains a practical manifestation of
the Doha developmental objectives. As the only specific interest of
WCA cotton-producing countries in the Round, the elimination of sub-
sidies for cotton production and export is the critical test of whether the
Doha Round can deliver on development and poverty reduction. The
WCA countries fighting for the respect of the principles of free trade
and fair competition in the global trade in cotton cannot be simply dis-
regarded because of the unsuitability of their requests for the stronger
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trading partner. Such a situation negates the ultimate objectives of both
the Uruguay Round and the Doha Development Round, which were to
build a fairer and market-oriented trading system where the rule of law
prevails over power politics, as well as to help integrate the developing
countries better into such a system. At no time have we been further
from achieving these ‘‘divine’’ goals than we are today.
The WTO should not become an organization that allows countries to

get away with things unless challenged in the DSU and then trying to
protract procedures to the maximum extent possible. WTO is about ne-
gotiating rights and obligations in good faith based on the principles uni-
versally agreed upon and adopted at the Uruguay Round. The African
countries have shown from the outset that they are for negotiations.
They have exerted immense efforts and gone a long way to reach some
results in Hong Kong. Having agreed to devote this Round to the devel-
oping countries and LDCs, let the cotton initiative be the test proving
that we are on the right track and truly within the framework of a devel-
opment round.
At the beginning we raised a number of questions, answers were given

throughout this chapter, as we have gone a long way since the cotton ini-
tiative was first put on the table. The outstanding questions regarding the
initiative today are certainly of a different character:
� What if the Doha Round is suspended until after the US presidential
election in November 2008, and the granting of the Trade Promotion
Authority to the new administration occurs not before the beginning
of 2009, which is very likely to happen?

� What if the Doha Round takes a different turn, which might extend the
negotiations for a few extra years to reach a final package, which again
is not improbable?

� Are the African farmers to continue to endure losses, at a time it is well
known that they are better qualified and among the most competitive
in the world?

It would be unfortunate if none of the elements agreed upon regarding
the cotton initiative in Hong Kong are implemented as long as the Doha
Round remains in a state of flux. Taking into account certain premises, a
fair and equitable solution for the cotton problem should be considered
along the following lines:
1. Litigation remains as good as a non-option for the African countries,

they simply cannot afford it. Remaining on the margin of the trading
system, the African countries, like many developing countries and the
bulk of LDCs, have little to gain from going to litigation. In fact they
have much to lose even if they win the dispute and largely expose the
wrongdoing of the stronger partner. In contrast, Brazil can and will
use retaliation against the United States, which WTO authorization is
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expected for some US$4 billion in additional levies on US merchan-
dise if Washington is found to be at fault again.

2. African countries cannot await the end of the negotiations of the
Doha round for a solution of their cotton problem to figure in the so-
called final package. The four LDCs cannot be held hostage to the
proportionate horse-trading on agriculture, on one hand, and market
access for services and industrial goods, on the other hand, between
developed countries and major developing ones, notably Brazil and
India. Solutions along the line of the Hong Kong outcome and in line
with the recommendations of the July Package to deal with the cotton
initiative ‘‘expeditiously’’ should be expected as soon as possible.

3. It is true that the July Framework recognized – and rightly so – the
complementarity between the trade and development components of
the cotton problem. Yet, it is unfortunate to observe what the four
countries experience as one component is merely discrediting the
other. It is encouraging and a source of pleasure for the Director Gen-
eral to report progress on the total value of cotton development
assistance commitments (WTO 2005b). He emphasizes the specific
commitments toward the cotton sector of Benin are approximately
US$53 million, of Burkina Faso are US$93 million, of Chad are
US$52 million and of Mali are US$78 million. This demonstrates the
willingness of the development community to help low-income mem-
bers address the difficulties they face. Yet, it is unfortunate to note
that during the 2004/2005 season alone, WCA countries recorded a
loss of over US$400 million (WTO 2005c). This makes the solution
for the trade dimensions of the cotton problem all the more compel-
ling. What would be the use of reporting progress on development as-
sistance to the cotton producers, if their trade situation is deteriorating
drastically?

4. As a sign of good faith in the ongoing multilateral trade negotiations,
the United States has to recognize that cotton is a strategic crop for
development and poverty reduction in those four African countries as
well as in many developing countries and LDCs. The United States
should be well disposed to help the four WCA countries not only
within the framework of the AGOA program but in terms of comply-
ing foremost with its WTO obligations. It is incumbent upon the
United States to validate its repeated calls for negotiations in the
WTO to have precedence over litigation. Negotiations should accom-
plish something in order to uphold the system and prove its fairness
and not be exploited in favour of the stronger.

5. Solutions to the cotton problem should be applied by all subsidizing
members, as non-conforming WTO subsidies are not only given by
the United States but also by the European Union and China, which
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are of an estimated sum at US$6 billion in 2001/2002, which corre-
sponded in value terms to all global exports during that year.17 As
said, the four cotton-producing WCA countries see their initiative as
a testimony of the rightfulness and implementation of the Doha devel-
opmental objectives and their only raison d’être in the framework of
the negotiations.

6. It is hard to perceive with the plight of the four African LDCs that any
developed country would venture to circumvent WTO disciplines by
re-classifying cotton subsidies from one box to another, mainly from
the amber to the green box. This is certainly quite complex and not
as harmless as said, as the green-box support within the framework of
the EU Common Agricultural Policy has proven to help farmers to
produce and export at a lesser cost.18 The United States should avoid
in the case of cotton a repetition of such apparent restructuring of ag-
ricultural support policy.
Under all assumptions, the world community expects a final and fair

solution to the cotton problem, which would redress the world price of
cotton to increase the income of those LDCs most dependent on cotton
for their foreign exchange earnings.

Notes

1. Due to the controversy that arose in the WTO Third Ministerial Conference (30
November–3 December 1999) in Seattle for the launching of a new round of trade ne-
gotiations and cognizant of the fact that developing countries were experiencing a nego-
tiation fatigue, WTO Member states agreed in the fourth Ministerial in Doha (9–13
November 2001) to hail the new trade negotiations as the ‘‘Doha Development
Agenda’’ (DDA). It is obvious today that the DDA has defied its purpose and is called
‘‘par excellence’’ the Doha Round, which is the ninth round of negotiations.

2. Almost half of the direct domestic support received by cotton producers is given by the
United States. It was estimated in 2003 American cotton producers received a total of
US$3.7 billion. Moreover, the US gives direct aid for cotton exports. The European
Union gives producers in Spain and Greece around US$980 million through a ceiling
price support mechanism. In 2001/02, Spanish cotton producers received support corre-
sponding to 180 per cent of global prices and Greek producers 160 per cent, compared
with 60 per cent for American producers. These are the highest subsidies in the world
per kilo of cotton (Gillson et al. 2003).

3. DS 267 US – Subsidies on Upland Cotton. The term ‘‘upland cotton’’ means raw upland
cotton as well as the primary processed forms of such cotton including upland cotton lint
and cottonseed. The focus of Brazil’s claims relate to upland cotton (WTO 2003a).

4. This hard-line stance reflects the political realities in the US Congress: the chairman of
the Senate agriculture committee is a close ally of the cotton farmers (Economist 2003).

5. The value of subsidies provided to the cotton barons of Texas and elsewhere in 2001
exceeded the market value of output by around 30 per cent. In other words, cotton
was produced at a net cost to the United States (Oxfam 2002).
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6. ‘‘Préjudices causés par les subventions aux filières cotonnières de l’AOC’’ (Goreux
2004: para. 14).

7. The Committee on Agriculture recognizes the principle of ‘‘special products’’ for devel-
oping countries. These products are deemed to be ‘‘special’’ by reason of their impor-
tance for ‘‘food security, rural development and/or livelihood security’’.

8. The United States has much to gain in integrating cotton as an agricultural crop within
the framework of the agricultural subsidies’ negotiations, and little to lose. The logic be-
hind the US argument was not difficult to detect. We may refer briefly to such argu-
ments as: (1) not to be singled out as a violator of WTO obligations; (2) to buy time,
knowing that the European Union will delay the negotiations on agricultural subsidies
to the maximum extent possible, and knowing also that there is a potential risk of the
whole round failing because of agricultural subsidies; and (3) to include cotton within
the overall package of eliminating agricultural subsidies, which at best will be gradual
and probably even elusive through some kind of imaginative formula to be designed
specifically for agricultural subsidies.

9. Uruguay Round Ministerial Decisions and Declarations: ‘‘Decision on Measures Con-
cerning the Possible Negative Effects of the Reform Program on Least-Developed and
Net Food-Importing Developing Countries’’.

10. 1. Improve food aid via:
� Reviewing the level of food aid and
� Providing an increasing share on grant terms;

2. Full consideration to requests for technical and financial assistance to improve agri-
cultural productivity and infrastructure.

3. Short-term financing facilities from international financial institutions to be provided
under ‘‘existing facilities, or such facilities as may be established, in the context of ad-
justment programs’’.

11. The July Package, a very fragile and mostly incomplete framework, was meant in the
first place to secure a continuation of the negotiations on the DDA, which had encoun-
tered a very severe blow in the Fifth Ministerial in Cancun (10–14 September 2003).
The so-called Big Five (Australia, Brazil, the European Community, India and the
United States) putting together a minimal agreement on agriculture helped bring about
the July Package, which focused on the basic issues of contention, notably agriculture,
non-agriculture market access, services, trade facilitation and the cotton initiative
(For reference, please see: http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg
_31july04_e.htm)

12. The Peace Clause, under article 13 titled ‘‘Due Restraint’’, was included in the Uruguay
Round mainly at the insistence of the European Union and the United States. This
clause protected countries using agricultural subsidies from being challenged under
other WTO Agreements, as long as the level of domestic support for a commodity re-
mained at or below 1992 levels. It was terminated according to the Agreement on 1 Jan-
uary 2004.

13. The 1996 Farm Bill marked an important stage in US subsidy policy by introducing di-
rect payments to producers, which were de-coupled from production. The Act, which
encompasses all agriculture including cotton, aimed to spend US$47 billion between
1996 and 2002, with US$35 billion as direct payments to farmers. In 2002, the United
States introduced the 2002–2008 Farm Bill. As a result, government assistance will in-
crease from 32 per cent of average farmer income under the 1996 Farm Law to 45 per
cent under the new Law (Gillson et al. 2003).

14. Article 6 of the Agreement on the ‘‘Understanding on Rules and Procedures Governing
the Settlement of Disputes’’, titled ‘‘Establishment of Panels’’, stipulates that a panel
shall be established at the latest at the DSB meeting following that at which the request
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first appears as an item on the DSB’s agenda, unless at that meeting the DSB decides by
consensus not to establish a panel.

15. Ecuador was entitled to suspend concessions to the European Union of the amount of
US$202 million. Ecuador’s imports from the European Union, however, did not exceed
US$61 million on a yearly basis. Nevertheless having won the dispute case against the
European Union, Ecuador was able to negotiate a successful settlement.

16. After blocking Brazil’s request for the establishment of a panel in early September 2006
for the WTO to investigate US compliance, Washington cannot veto the request a sec-
ond time. This gives the United States an extra three months for the issuance of the re-
sults of the investigations.

17. Estimated American subsidies for cotton producers amount to US$3.7 billion in 2003
according to the International Cotton Advisory Committee (ICAC) and the US$1.2 bil-
lion support by China in addition to the US$980 million by the European Union to
Spain and Greece, hence a round figure of close to US$6 billion (WTO 2003c: para. 16).

18. May 2004: During the Uruguay Round negotiators separated domestic policies judged
to have no direct effect on agricultural trade (green box), from those that did have clear
trade and production-distorting effects (amber box). Direct payments could be moved
to the green box provided that they were ‘‘de-coupled’’ from production. This provided
freedom to increase domestic assistance levels (Gillson et al. 2003).
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4

The WTO non-agricultural market
access negotiations: Opportunities
and challenges for developing
countries

Sam Laird*

The current WTO negotiations on non-agricultural market access have
potentially important consequences for developing countries. In the ag-
gregate, there is likely to be expanded trade and increased general eco-
nomic welfare, but there are also likely to be wide variations across
sectors and countries, with some net losses. In some cases, there are also
likely to be negative consequences for production, employment and rev-
enues. Some of these potentially negative outcomes may need to be ad-
dressed with ‘‘aid for trade’’, including social safety nets, and extended
transition periods, while the normal growth of trade would also be ex-
pected to provide a cushion. But there are also uncertainties about the
implications of forgoing certain policy options as the WTO rules are
tightened and developing countries commit to further liberalization.
Moreover, it is not certain how ‘‘aid for trade’’ would address the supply
side constraints that are the key to lifting productive capacities, especially
in the poorest countries.1
Depending on the specific scenarios for the WTO negotiations as well

as technical assumptions in the modeling, annual aggregate global gains
in agriculture and non-agricultural products (including fish) of about
US$70 billion to US$150 billion have been estimated by the World Bank
and UNCTAD (more later), while liberalizing trade in services could be
even more important, especially if agreement were reached to facilitate
the temporary movement of labour.2 This is remarkably modest, amount-
ing to significantly less than 0.5 per cent of global GDP, but these ag-
gregate estimates conceal some important sectoral gains and losses in

Developing countries and the WTO: Policy approaches, Sampson and Chambers (eds),

United Nations University Press, 2008, ISBN 978-92-808-1153-7

62



individual countries. Moreover, these comparative static results do not
give any clue as to the short-term effects during the adjustment process.
Obviously, much depends on the ‘‘ambition’’ (i.e., the agreed extent of
the liberalization) of the negotiations, the implications of other trade
and competition instruments and on policies to facilitate adjustment. At
least as important is the global economic environment: it is generally
easier to adjust in a healthy growth environment, such as has been expe-
rienced in recent years.

This chapter looks at the Doha mandate in non-agricultural market
access (NAMA) and the current state of the WTO negotiations, in partic-
ular some key proposals being considered before the negotiations were
‘‘suspended’’ in August 2006. We analyse various scenarios and their
implications for trade, welfare, output, employment, revenues and pref-
erences, as well as the distributional effects across countries and sectors.
We note the expanded opportunities but also possible adjustment prob-
lems related to balance of payments and pressures for structural change,
as well as possible revenue and preference losses. These suggest the need
for a careful adjustment package to help developing countries realize
gains possible from WTO negotiations.

Doha Declaration

In November 2001 WTO Ministers agreed, in the part of the Ministerial
Declaration relating to non-agricultural market access, ‘‘by modalities to
be agreed, to reduce or as appropriate eliminate tariffs, including the re-
duction or elimination of tariff peaks, high tariffs, and tariff escalation, as
well as non-tariff barriers, in particular on products of export interest to
developing countries. Product coverage shall be comprehensive and with-
out a priori exclusions’’ (Doha Ministerial Declaration: para. 16). Full ac-
count was to be taken of the special needs and interests of developing
and least-developed country participants, ‘‘including through less than
full reciprocity in reduction commitments, in accordance with the rele-
vant provisions of Article XXVIII bis of GATT 1994’’. Ministers also
agreed that the modalities to be agreed would include ‘‘appropriate
studies and capacity building measures to assist the least-developed coun-
tries to participate effectively in the negotiations’’.3

The significance of the agreement was that the negotiations were to
tackle some serious problems facing developing countries in their trade:
tariffs, including tariff peaks, which are biased against their trade, and
tariff escalation that hinders their attempts to industrialize. For example,
as table 4.1 shows, even taking account of unilateral and regional pref-
erences, developing countries face higher weighted average tariffs than
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developed countries (including in other developing countries). Table 4.2
indicates that tariff peaks are more pronounced in developed countries,
mostly on items that come from developing countries. Table 4.3 shows
the presence of tariff escalation – higher protection on processed goods
– that makes it more difficult to export goods with greater value added.
The notion of ‘‘less than full reciprocity’’, based on Article XXVIII bis

of the GATT, was added to the GATT text after the 1954/55 Review Ses-
sion in order to provide flexibility for developing countries to assist their
economic development. The idea was that developing countries would
not need to reduce their tariffs in a negotiation to the same extent as the
developed countries. Article XVIII, added at the same time, covered

Table 4.1 Import-weighted average applied tariffs (including preferences) by de-
velopment status

Source Developed Developing Least-developed

Developed 2.1% 9.2% 11.1%
Developing 3.9 7.2 14.4
Least-developed 3.1 7.2 8.3
Total 2.9 8.1 13.6

Source: Laird, de Córdoba and Vanzetti (2004).
Computed from UNCTAD TRAINS database.

Table 4.2 Peaks in bound and applied tariffs as share of total tariff lines

Scenario Bound Applied

Developed countries 8.2% 9.9%
Developing countries 0.4 3.5
Least-developed countries 0.4 0.7

Source: Laird, de Córdoba and Vanzetti (2004).
Computed from UNCTAD TRAINS database.

Table 4.3 Tariff escalation: Trade-weighted applied tariffs by stage of processing

Primary Intermediate Final

Developed 0.4% 3.0% 3.4%
Developing 6.0 9.1 8.0
Least-developed 6.9 18.0 12.0

Source: Laird, de Córdoba and Vanzetti (2004).
Computed from UNCTAD TRAINS database.
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other measures of government assistance to economic development, in-
cluding for balance of payments reasons. In effect, these amendments to
the original GATT, stemming in part from the Havana Charter, were rec-
ognition of the role that trade measures might have in fostering economic
development. This is the legal basis for the demand of developing coun-
tries that they be granted flexibility, or ‘‘policy space’’, in their trade pol-
icies to promote their industrial development, as discussed further below.

All told, the part of the Doha Declaration concerning non-agricultural
tariffs met important criteria for determining whether the Doha Work
Programme would produce a ‘‘development round’’, but of course much
would depend on the negotiated outcome and eventual implementation.

As a final point on the Doha Declaration, it is important to note that
the Doha meeting took place in the immediate aftermath of the attack
on the New York World Trade Center (‘‘9/11’’). The concern that the
world economy and globalization needed a boost therefore helped to
produce the pressures that brought about the Doha agreements.

July 2004 Package

Largely because of disagreement over the package on agriculture, WTO
Ministers were unable to reach agreement on progress in negotiations at
the September 2003 meeting in Cancun, Mexico. The WTO General
Council, however, reached an important decision on the Doha Work Pro-
gramme on 1 August 2004. This ‘‘July Package’’ (WTO Document WT/L/
579 of 2 August 2004) has since provided the basis for negotiations on
non-agricultural market access.

The framework for establishing modalities in market access for non-
agricultural products is in Annex B of the July Package. The framework
contains ‘‘the initial elements for future work on modalities by the Nego-
tiating Group on Market Access’’. These include the following:
1. Elements for decisions on a formula for tariff reductions;
2. Provisions for increasing binding coverage and setting the level of

newly bound tariff rates;4
3. Sectoral elimination of tariffs on products of export interest to devel-

oping countries;
4. Supplementary modalities (‘‘zero-for-zero’’, sectoral harmonization

and request and offer);5
5. The possible elimination of low duties;
6. Provisions for exemption from tariff cuts by least-developed coun-

tries;
7. Special provisions to take account of commitments by recently ac-

ceded countries;
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8. The need to intensify work on non-tariff barriers (NTBs);
9. The need to take account of challenges faced by non-reciprocal pref-

erence beneficiaries and countries that are highly dependent on tariff
revenues;

10. The need to address the issue of environmental goods; and
11. The need for appropriate studies and capacity-building measures.
While the package helped restore momentum to the Doha Round nego-
tiations, it also left many questions unanswered. At the time of suspen-
sion of the negotiations in August 2006, a formula had yet to be selected,
consensus on participation in sectoral elimination was lacking, and provi-
sions for special and differential treatment were yet to be clarified.
Much of the package repeats text that had failed to achieve acceptance

in Cancun. One new element was the phrase in a new paragraph stating
that the framework ‘‘contains the initial elements for future work on mo-
dalities’’ by the NAMA negotiating group. For some developing coun-
tries, the reference to ‘‘initial elements’’ meant that the modalities issue
was still wide open, that all options remained possible. Developed coun-
tries may have disagreed with that interpretation, but a number of new
proposals have been tabled in 2005.
One important area of early agreement was the decision to adopt a

formula approach for the main negotiations, supplemented by other ap-
proaches as outlined in the text. Using a formula to determine the tariff-
cutting commitments of individual WTO members is intended to simplify
negotiations, avoiding bilateral request-and-offer negotiations among
each pair of 148 members on as many as 10,000 or more tariff lines in
each case. A formula approach was first used in the Kennedy Round (lin-
ear cuts) and in the Tokyo Round (the ‘‘Swiss’’ formula) but the Uruguay
Round returned to request-and-offer, supplemented by zero-for-zero cuts
among a critical mass of participants on about 10 product groups and
later on information technology goods (the ‘‘ITA Agreement’’).
The July 2004 Framework provides for further work on tariff reduc-

tions by means of ‘‘a non-linear formula applied on a line by line basis’’.
Given the mandate of the Doha Declaration to reduce or eliminate tar-
iffs, including tariff peaks,6 high tariffs and tariff escalation – in particular
on products of export interest to developing countries – it is perhaps in-
evitable that negotiations focus on formula approaches to cut high rates
more than proportionately, that is to say, ‘‘harmonizing’’ approaches. In
particular, discussion has focused on variations of a Swiss formula. Some
developing countries, however, view harmonizing approaches as counter
to the Doha requirement of allowing them less than full reciprocity.
Some of these countries feel that they need flexibility or ‘‘policy space’’
to use tariffs for industrial development,7 to mitigate the impact of liber-
alization on output and employment in key sectors and to avoid resorting
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to alternative WTO measures, such as anti-dumping. Another problem is
that some of the proposed variations lack transparency in that it is rela-
tively difficult for any country to compute what it has to do and to assess
what others are doing (i.e., it is difficult to compute the balance of con-
cessions). This may be criticized as being unnecessarily burdensome,
since, from an economic perspective, it is possible to tailor more-
transparent approaches to achieve very similar results for trade, welfare,
output, employment and revenues.

Beyond the formula component, the Framework also foresees the pos-
sibility of more ambitious tariff cuts and elimination in certain sectors, in-
cluding those of interest to developing countries (‘‘sectoral initiatives’’),
and some negotiations to achieve a critical mass in a few sectors. If such
a critical mass of key players – importers and exports – were achieved in
any sector, MFN treatment would also be accorded to other WTO mem-
bers as free riders. On the other hand, the idea of obligatory participation
in a series of key sectors said to be of export interest to developing
countries, originally proposed by the first NAMA Group Chairman, Am-
bassador Pierre-Louis Girard of Switzerland, no longer seems to be being
discussed.

The Framework also proposes increasing the binding coverage in non-
agricultural products. (All WTO members bound all agricultural tariffs in
the Uruguay Round.) Some developing countries still have a high pro-
portion of unbound tariffs, and, in the Framework, it is proposed that
members bind any currently unbound rate at [two] times the MFN ap-
plied rate for that product. (Square brackets indicate draft text that is
not agreed.)

Some flexibility is provided for countries that have a very low binding
coverage. Thus, paragraph 6 of the Framework states that members with
a binding coverage of less than [35 per cent] would be exempt from mak-
ing tariff reductions. Instead, they would bind [100 per cent] tariff lines at
the average tariffs for all developing countries. The text does not state,
however, which average would be used. Here, the issue is whether this
would be the simple or trade-weighted average (as was used in earlier
GATT negotiations on industrial tariffs). Since the simple average is
about 28 per cent and the weighted average 12 per cent, the choice is sig-
nificant.

LDCs would be exempt from tariff reductions. This does not imply that
they will have a free round, as has been argued: LDCs and some other
members are likely to experience preference erosion as MFN rates are
reduced while the lower or even zero preferential rate applicable to
LDCs stays the same (not being subject to WTO multilateral negotia-
tions). Moreover, they are ‘‘expected to substantially increase their level
of binding commitments’’. Developed countries and others ‘‘who so
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decide’’ are called on to grant autonomous duty-free and quota-free ac-
cess in NAMA for LDCs. There is no implication that such treatment
would be bound, as some LDCs have been requesting.
LDCs can also be affected in other ways. For example, Tanzania and

Uganda are LDCs but they are in a customs union, the East African
Community (EAC) with Kenya, which is not an LDC. Kenya is likely to
have to make cuts in its tariff, that is, in the common external tariff of the
EAC, thereby reducing the tariffs of Tanzania and Uganda. Moreover,
the LDCs are also likely to be affected by changing terms of trade. This
movement could well be negative if food import prices rise as a result of
the elimination of export subsidies in agriculture.

What is on the table? – The main proposals

Numerous formulae for NAMA-related tariff-cuts have been proposed
since negotiations started. The initial US proposal was to eliminate all
tariffs on non-agricultural products after 2015, in effect a proposal for
global free trade in these products. This US proposal apart, all other pro-
posals have specifically targeted high tariffs and, implicitly, tariff escala-
tion. Some, such as China’s initial proposal, are based on non-linear
formulae; others, such as those by India and Korea, take linear ap-
proaches that vary according to a range of initial values to produce an
overall nonlinear effect; and still others combine these two approaches
(e.g., the initial EU proposal, the phase-in stages of the initial US pro-
posal).8 India’s initial proposal included higher linear tariff cuts by devel-
oped countries, while capping rates at three times each country’s national
average to produce a net non-linear impact.
In his draft text for the Cancun Ministerial Meeting, the first Chairman

of the NAMA negotiating group, Ambassador Girard, put forward a pro-
posal whose formula component was based on China’s initial proposal.
This has been the focus of debate for some time.9 This proposal also
underlies a proposal made jointly by Argentina, Brazil and India (ABI)
in 2005. The basis of this proposal is the Swiss formula of the earlier
Tokyo Round, T1 ¼ ða� T0Þ=ðaþ T0Þ, where T0 is the initial rate, T1 the
final rate and a is a fixed, negotiated coefficient (14 in the Tokyo Round),
which comes from the maximum rate for all countries applying the for-
mula.
However, in the Cancun text, instead of a fixed coefficient, a, which be-

comes the maximum rate, the coefficient is based on each country’s own
initial average rate, ta. This could also be multiplied by another factor
ðBÞ, greater or less than unity, depending on the development status of

68 SAM LAIRD



the country. If B is greater (less) than unity the outcome is lesser
(greater) tariff cuts. The formula is given by:

T1 ¼
B� ta � T0

B� ta þ T0

where ta is the national (weighted) average of the base rates, T0 the ini-
tial rate for an individual tariff line, T1 the final rate for that line and B is
a multiplicative coefficient that can be used to raise or lower the final
maximum rate, that is, to moderate the level of ambition.

Discussion of formulae stagnated until March 2005, when a series of
proposals and counterproposals were tabled. These proposals energized
negotiations, refocusing them on two broad approaches. One approach
uses a ‘‘simple Swiss’’ formula with the possibility of a separate, higher
rate for developing countries. However, developed countries would link
the use of a higher coefficient to the non-use or lesser use of flexibilities
under paragraph 8 of the July 2004 text. Pakistan, following the ‘‘simple
Swiss’’ approach, has suggested that the developed country coefficient be
6 while the developing country coefficient be 30 (this is similar to the un-
weighted average of all developing countries’ bound rates, 27 per cent),
and flexibilities under paragraph 8 would also be available to developing
countries. The European Community has countered that the coefficient
should be 10 for developed and ‘‘advanced’’ developing countries but
with some flexibilities for the latter, while other developing countries
would apply a coefficient of 15.

The second broad approach is based on the ABI proposal. The coeffi-
cient would be based on each country’s current national average, possibly
multiplied by another factor that could be linked to flexibilities or to
credit for past unilateral reforms. The African Group has proposed incor-
porating a ‘‘correction coefficient’’ in the ABI formula linked to the
treatment of non-reciprocal preferences, while the ACP Group of States
has called for a ‘‘vulnerability index’’ to identify products eligible for spe-
cial treatment.

The simple Swiss approach, with dual coefficients, implies harmoniza-
tion of rates across countries; the ABI approach, with variations, would
focus on harmonization within countries and take greater account of ini-
tial patterns of protection in each country and, in some variations, of
other factors.

At the time of suspension of the negotiations in mid-2006, none of the
technical details or parameters, or how these should be determined, had
been agreed. Some proposals link developing countries’ depth of cuts to
options for flexibilities (e.g., the deeper the cut, the greater the flexibility
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in binding coverage and levels). Other issues include: how to determine
the level at which bindings should be made on previously unbound tariff
lines (and whether these should also be cut), the extent of binding cover-
age (e.g., share of tariff lines or trade), the methodology for establishing
base rates or final bound rates and the conversion of specific rates to an
ad valorem or percentage format. The possibility of eliminating tariffs,
voluntarily or otherwise, in sectors of export interest to developing coun-
tries or even cutting tariff rates to zero (zero-for-zero) among a critical
mass of key countries was also being discussed. Discussions on non-tariff
barriers were inconclusive, although this issue was also being handled in
the negotiations on WTO rules.

Scenarios

With so many possible coefficients, whether or not modulated according
to criteria that are not yet agreed, and many questions also remaining to
be resolved over the treatment of non-formula issues, it is difficult to
evaluate the various proposals. However, it is possible to make some

Table 4.4 Changes in developed countries’ weighted average industrial tariffs

Bound weighted averages

Applied
weighted
averages

Before After Before After

Initial
coverage

Final
coverage

Simple Swiss 3.4% 3%
Ambitious 0.5% 0.5% 0.5%
Moderate 0.5 0.5 0.5
Flexible 1.4 1.4 1.3

ABI 3.4 3
Ambitious 0.7 0.7 0.6
Moderate 0.5 0.5 0.4
Flexible 0.8 0.9 0.8

Capped 3.4 3
Ambitious 0.8 0.8 0.8
Moderate 0.8 0.8 0.8
Flexible 1.6 1.6 1.5

Free trade 0 0 0

Source: de Córdoba and Vanzetti (2006).
Derived from UNCTAD TRAINS database.

70 SAM LAIRD



judgements about the package in general, depending on whether WTO
members decide to pursue a more ambitious approach, with greater liber-
alization, or a more conservative, less liberalizing approach. Making
some assumptions about how these issues might be resolved, it is then
possible to recompute bound and applied tariffs under different scenarios
to assess the range of possible outcomes.

Tables 4.4 and 4.5 present estimates by de Córdoba and Vanzetti
(2006) of likely tariff changes based on scenarios that include the ap-
plication of the simple Swiss and ABI approaches, as well as a differ-
entiated linear approach (50 per cent for developed countries and 33
per cent for developing) with a cap on tariffs at three times the national
average of individual countries.10 These scenarios correspond more or
less to the proposals, with a range of assumptions about undefined ele-
ments based on discussions with WTO delegates in Geneva. In each
case, the respective formulae are applied with increasing flexibility or a
lesser degree of ambition (liberalization). The most ambitious or more
liberalizing approaches include sectoral elimination and low Swiss-type
coefficients (equivalent to weighted average applied rates for the devel-
oped and developing countries, respectively). The moderate scenario

Table 4.5 Changes in developing countries’ weighted average industrial tariffs

Bound weighted averages

Applied
weighted
averages

Before After Before After

Initial
coverage

Final
coverage

Simple Swiss 12.5% 8.0%
Ambitious 2.6% 3.4% 2.5%
Moderate 4.0 6.4 4.0
Flexible 5.9 9.2 5.2

ABI 12.5 8.0
Ambitious 3.9 5.0 3.3
Moderate 9.4 15.3 6.1
Flexible 10.4 17.1 6.3

Capped 12.5 8.0
Ambitious 4.4 5.7 3.8
Moderate 7.0 9.2 5.9
Flexible 8.2 10.5 6.2

Free trade 0 0 0

Source: de Córdoba and Vanzetti (2006).
Derived from UNCTAD TRAINS database.
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allows for developing countries to opt out of sectoral elimination, while
the least ambitious or more flexible approach excludes sectoral elimina-
tion and allows doubling of coefficients (approximately similar to Pakis-
tan’s proposal). In the ABI approach, the most ambitious approach
applies a unitary B coefficient for all countries, while less ambitious ap-
proaches increase the B coefficient to 3 and then to 5 for developing
countries and reduce it to 0.5 for developed countries.
One significant finding of this analysis is that the impact on developed

countries’ tariff averages is fairly similar regardless of approach. For ex-
ample, one analysis shows that developed-country weighted average
rates on non-agricultural products would decline from 3.4 per cent to
0.5–1.6 per cent, depending on the scenario (table 4.4). (The ‘‘Final cov-
erage’’ column shows the average when unbound rates are bound accord-
ing to the Framework text and included in the average.) Applying the
same formula to individual tariff lines reveals that even high individual
rates would be substantially reduced to a relatively narrow spread: an ini-
tial tariff of, say, 20 per cent in a developed country would be reduced to
between 3 and 5 per cent, depending on the scenario.
In contrast, the approach to tariff-cutting, including possible sectoral

elimination, makes a big difference to developing countries’ tariffs. For
example, the average weighted bound industrial tariffs of developing
countries could be reduced from 12.5 per cent to between 2.6 and 10.4
per cent, depending on the scenarios (table 4.5). Applied rates would
fall from 8 per cent to between 2.5 and 6.3 per cent. For individual coun-
tries and sectors the changes could be much more. These averages are
based on the same, currently bound tariff lines; bringing new products
within the binding coverage would affect these results overall and for in-
dividual countries, as may be observed in the column ‘‘Final coverage’’.
In either case, within the range of likely outcomes, the level of ambi-

tion or liberalization matters more for assessing the final average rates
than the precise formula.

Implications for trade, welfare, output, employment,
revenues and preferences

Computing the likely effects of proposals on tariffs permits the use of var-
ious economic models to deduce the possible economic consequences of
different approaches. Detailed studies of such consequences have been
carried out by UNCTAD using GTAP and the World Bank using the
Linkage model.11 The studies use different assumptions but show consid-
erable similarity in outcomes over a range of scenarios.

72 SAM LAIRD



Perhaps the most detailed treatment of industrial tariffs (but one that
allows for liberalization in all sectors) is that by de Cordóba and Vanzetti
(2006), who estimate global annual welfare gains from liberalization in
non-agricultural products to be about US$93.7 billion to US$134.7 billion
per year, or more than US$200 billion under free trade. A range of com-
plex scenarios is explored, including alternative formulae, binding as-
sumptions, sectoral elimination and free trade. Anderson, Martin and
van der Mensbrugghe (2005) simulate 50 per cent tariff cuts by developed
countries, 33 per cent by developing countries generally and LDCs zero
per cent, as well as more complex scenarios in agriculture. They estimate
global welfare gains of US$17.7 billion to US$119.3 billion, including ag-
riculture, with NAMA accounting for US$21.6 billion to US$44.8 billion
in the more ambitious scenarios (and more than US$100 billion under
free trade). In both sets of estimates, developing countries accrue about
one-third of total gains.

In order to make a range of estimates of possible effects of various sce-
narios, it is necessary to make some assumptions about the application of
the formulae as well as the treatment of a number of issues not covered
by the formulae. As an illustration, table 4.6 shows the detailed scenarios
used by de Córdoba and Vanzetti (2006), in their study, while table 4.7
summarizes the computed long-term, comparative static welfare gains
under their scenarios, as well as the percentage changes computed for ex-
ports and domestic output (value added). As noted, the global welfare
gains range from US$94 billion to US$208 billion under ‘‘free trade’’,
but US$135 billion under an ambitious liberalizing scenario for the cur-
rent negotiations. The computed effect on exports ranges from 2.6 per
cent to 7.7 per cent under free trade or 4.6 per cent under an ambitious
application of the ‘‘simple’’ Swiss formula. Finally, the effects on global
output range from 0.18 per cent to 0.48 per cent under free trade or 0.28
per cent under the ambitious Swiss formulation. Charts 4.1 and 4.2 pro-
vide the aggregate welfare and export results for developing countries,
somewhat more than half of the global gains.

De Córdoba and Vanzetti (2006) also compute a decline in global tariff
revenue of 21 to 50 per cent, depending on the scenario (chart 4.3). The
significance of this decline in tariff revenues depends on the extent to
which such trade taxes contribute to overall government revenues. In
some small African, Caribbean and Pacific countries, trade taxes can
amount to as much as 70 per cent of government revenues. In some such
cases it may be possible to replace tariffs with direct sales taxes that
would essentially tax the same goods, most of which are imported (with
few consequences for trade), but in other cases the shift to alternative
revenue sources could take some time.
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Table 4.6 Possible scenarios

Scenario Description Formula Binding
Sectoral
elimination

Elimination of low
nuisance tariffs Coefficients

Free
trade

Zero tariffs
on all non-
agricultural
goods

100%

Swiss
formula

Ambitious
T1 ¼

ða� T0Þ
ðaþ T0Þ

100% for all countries
Developed ¼ twice the

applied rate
Developing ¼ twice the

applied rate
‘‘Paragraph 6’’ ¼ simple

average of bound tariffs
for all developing
countries (29.4%)

Yes All tariffs below
2% reduced to
zero

Based on average
weighted industrial
bound tariff by
country grouping

Developed ¼ 3.4%
Developing ¼ 12.5%

Moderate
T1 ¼

ða� T0Þ
ðaþ T0Þ

Developed ¼ 100%
Developing and

‘‘Paragraph 6’’
countries ¼ 95%

Developed ¼ twice the
applied rate

Developing ¼ twice the
applied rate or twice
the simple average of
bound tariffs for
developing countries
(29.4% � 2 ¼ 58.8%)

‘‘Paragraph 6’’ ¼ twice the
applied rate or twice
the simple average of
bound tariffs for
developing countries
(29.4% � 2 ¼ 58.8%)

Developed:
yes

Developing:
no

Developed
countries only:

All tariffs below
2% reduced to
zero

Based on average
weighted industrial
tariff by country
grouping

Developed ¼ 3.4%
Developing ¼ 12.5%

Note: Least-developed countries are exempt from formula reductions and sectoral eliminations
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On the other hand, in some cases, trade expands so much in response
to tariff cuts that revenue can even increase (Fisher 2006). Moreover, if
exports expand as a result of improved market access, one can expect
that some of the increased income will be spent on imports, again boost-
ing revenue. Thus, under some assumptions, even a few African, Asian,
Central American and Caribbean countries could experience a modest
increase in tariff revenue. However, declines in excess of 80 per cent are

Table 4.7 Global welfare, trade and output under alternative scenarios
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Source: GTAP simulations

Chart 4.1 Estimated welfare gains for developing countries under various
scenarios
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predicted for China and the United States, while developing countries as
a whole are estimated to experience a decline in tariff revenues of about
44 per cent.
The detailed results for industrial value added by sector and by region

under the scenario of an ambitious application of the ‘‘simple Swiss’’ for-
mula are shown in table 4.8. As may be noted, while the large majority of
the predicted changes are quite modest, the results also encompass large

Chart 4.2 Estimated export expansion by developing countries under various
scenarios

Chart 4.3 Implications for developing country tariff revenue
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negative and large positive effects for individual sectors and regions. The
greatest expansion occurs in apparel in Malawi (þ86.4 per cent from a
very small base), followed by the Philippines (þ56 per cent). The region
covering ‘‘Rest of South Asia’’ (i.e., excluding India) experiences the
largest losses in the automotive sector (�36.2 per cent), but also experi-
ences one of the larger gains in apparel (þ31.9 per cent).

A number of studies show relatively minor welfare and/or trade losses
in sub-Saharan African countries and other countries that are major ben-
eficiaries of preferences, as well as some countries that participate in re-
gional trade agreements (e.g., Mexico with the United States, Turkey
with the European Union). In large-scale modeling exercises that use
broad groups of countries and products, these losses are very small, but
other work shows that they could be significant for specific exports of
some countries.

Adjustment issues – a need for caution

The various modeling exercises carried out by the international organiza-
tions are useful in comparing the possible outcomes of complex scenarios
where effects are not obvious. Most of these models, however, are based
on static analysis that provides a ‘‘before and after’’ comparison of the
application of policy shocks, rather than giving a firm prediction of the
path from an initial situation to the situation after policies change or
shocks are experienced. What can be said is that structural changes esti-
mated to occur in the long-term are likely to be greater than in the short
term. Structural unemployment, however, may be greater in the short
term than in the long term as those displaced by increased imports find
alternative employment in expanding sectors.

In addition, it will be normal for imports to respond more quickly than
exports to changes in trade policy expected as a result of WTO negotia-
tions. Thus, while the aggregate results on welfare and employment pre-
sented in various analytical studies raise little concern, some problems
may arise, such as: large increases in imports in some developing coun-
tries, leading to possible balance of payments problems; large declines in
the output of some sectors in some countries, with consequent unemploy-
ment; and large tariff revenue losses.

In a major analysis of developing countries’ labour markets following
trade liberalization and other forms of globalization, Rama (2003) surveys
more than 100 papers and concludes that
� Wages grow faster in economies that integrate with the global econ-
omy, although they may fall in the short run. Openness tends to

NON-AGRICULTURAL MARKET ACCESS NEGOTIATIONS 77



Table 4.8 Change in output relative to base: Swiss ambitious (%)
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increase returns to skilled labour and women, thus increasing inequal-
ity but narrowing the gender gap. Both of these effects have social con-
sequences;

� Unemployment tends to be higher after liberalization, but in the long
run is no higher in open economies; and

� The major threats to labour come from financial crises rather than
competition from abroad.

If these observations are correct, developing countries’ policies should
aim to improve education and macroeconomic stability while furthering
integration into the world economy. Some labour market policies, such
as income support and unemployment insurance, have proved beneficial
in some countries.
Recent studies based on national experiences with trade reforms over

the last 10 to 15 years have also indicated the need for some caution in
implementing further trade policy reforms in the context of the WTO ne-
gotiation. For example, a recent evaluation of trade lending operations
by the World Bank’s Independent Evaluation Group shows that a num-
ber of mistakes were made in implementing trade reforms (box 4.1).
Moreover, a recent study (of a number of developing and transition

economies) concludes that in designing trade and related policies it is

Box 4.1 Economic growth in the 1990s – Learning from a decade of re-
form: Quotations from the World Bank report

� ‘‘Growth-oriented action, for example, on technological catch-up,
or encouragement of risk taking for faster accumulation may be
needed.’’ (10)

� ‘‘There are many ways of achieving macroeconomic stability, open-
ness, and domestic liberalization.’’ (12)

� ‘‘Different policies can have the same effect, and the same policy can
have different effects, depending on the context.’’ (13)

� ‘‘Like that of policies, the effect of institutions depends on the con-
text.’’ (13)

� ‘‘The role of activist industrial policies is still controversial but is
likely to have been important.’’ (83)

� ‘‘The available evidence suggests that restrictions on short-term cap-
ital flows may have a role to play in the pursuit of outcomes-based
macroeconomic stability in developing countries.’’ (116)

Source: World Bank (2006). Box from UNCTAD’s Trade and Development Report
2006, UN Geneva and New York.
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necessary to take greater account of the level of development, the quality
of institutions, resource endowments and the availability of resources to
support reforms (Laird and de Córdoba 2006). ‘‘Despite years of experi-
ence with reform programmes, there is no recipe for monotonically in-
creasing levels of welfare; reforms are tools/instruments, and serious
mistakes are still being made with regard to timing, sequencing, imple-
mentation and inclusion of all relevant essential elements’’. It also notes
that little account seems to have been taken of adjustment costs in the
design of liberalization programmes, other than to provide balance-of-
payments support as countries undertake reforms ‘‘while waiting for a
supply response that does not always arrive’’. This study also highlights
important negative effects on unemployment after reforms – often con-
tinuing for a number of years, consistent with Rama (2003). The study
also places considerable emphasis on the importance of expenditure on
transport-related physical infrastructure in generating a supply-side re-
sponse, which it says is perhaps the greatest weakness in the land-locked
African countries.

Conclusions and recommendations

The current WTO trade negotiations present both challenges and oppor-
tunities for the developing countries. There are opportunities in that the
more ambitious scenarios seem to offer greater export possibilities and
welfare gains, but there are challenges in so much as the more ambitious
scenarios also imply increased imports, greater inter-sectoral shifts in
production and employment, and further losses of tariff revenue. The ne-
gotiations also offer opportunities to correct imbalances that have re-
sulted from the uneven evolution of rules and commitments in previous
negotiations; these have left both a systemic bias in the multilateral trad-
ing system as well as higher barriers against developing countries’ key ex-
ports.

In the past, the GATT moved faster on areas that were relatively easy
to tackle. It liberalized areas of export interest to the developed countries
and, despite early moves to create provisions in favour of developing
countries, subsequently tightened rules on the application of subsidies,
balance-of-payments (BOP) measures, infant-industry support, trade-
related aspects of intellectual property rights (TRIPS) and trade-related
investment measures (TRIMs), while providing lacunae or exemptions
of one form or another on agriculture and textiles and clothing. This left
a bias in protection against developing countries’ exports, manifest
through high rates on their exports, tariff peaks and tariff escalations,
which the WTO Doha Work Programme sets out to address.
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However, despite a considerable amount of work, there are a number
of complex technical issues that need to be resolved, and, more impor-
tantly, there are also a number of key development issues that will need
to be addressed in a broad politico-economic framework.
At a technical level, analysis of the main proposals shows that, regard-

less of the approach developed countries take, aggregate global trade and
welfare is affected more by the level of ambition than any specific for-
mula. Developing countries are seeking deep cuts in tariffs on products
that they export to address what they see as long-standing biases against
their attempts to diversify and expand their industrial sectors, providing a
more secure and stable base for their longer term development needs. In
this regard, the various formulae under consideration can certainly ad-
dress the issues of tariff peaks and tariff escalation. However, in their
offensive agenda, developing countries will also be concerned that no un-
expected exceptions be made to the formulae to protect sensitive sectors
in developed countries, despite the Doha Declaration’s provision that
there are to be no a priori exceptions. That the value of tariff concessions
may be undermined by abuse of the Sanitary and Phytosanitary Mea-
sures (SPS) and the Agreement on Technical Barriers to Trade (TBT),
anti-dumping, and safeguard measures, as well as conditions of market
entry, will also be a concern. Work on WTO rules and non-tariff barriers
is therefore a necessary complement to the work on tariffs to ensure that
the benefits of the negotiations are realized, but little progress has been
made in this area (Fisher 2006).
A number of countries, including LDCs and African, Caribbean and

Pacific countries, have expressed concern that some of their exports will
be affected as preferences erode under the expected MFN reductions.
The effects of erosion are estimated to be minor in the aggregate, but
key exports of some countries could be severely affected. But again, the
size of loss from preference erosion is much more likely to be affected by
the level of ambition rather than the precise formula. An ambitious sim-
ple Swiss approach, however, might have a greater effect than other ap-
proaches. To some extent, improvement in the scope and operation of
existing preference schemes, including simpler administration and rules
of origin, could help offset some losses.
The eventual decision on the tariff-cutting formula could also have im-

portant implications for the developing countries’ own obligations, but
again the issue is much more a matter of ambition, not formula. The sim-
ple Swiss approach, most likely with dual coefficients, will tend to level
tariffs across countries more than the ABI approach or its variations
that take greater account of the diverse regimes of developing countries.
Calculations of the effects of the various proposals on tariffs show that
whichever approach is used, developing countries will be required to
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make deeper absolute cuts (except LDCs, which are expected to increase
their binding coverage substantially but not to cut rates) and this will cast
doubt on the value of the Doha provision for ‘‘less than full reciprocity’’
by developing countries.

While developing countries generally accept that trade liberalization is
beneficial, at least in the long term, many are concerned about adjust-
ment costs as well as potential losses from preference erosion and a de-
cline in tariff-based revenues. Economic models do not produce reliable
estimates of adjustment costs, losses due to preference erosion or reve-
nue decline. Of course, allowing developing countries an extended period
to implement commitments will facilitate adjustment to liberalization but
will also delay the delivery of benefits to the sectors that might expect to
expand. Countries highly dependent on tariff revenues will need time to
restructure their tax systems and to find alternative domestic sources of
revenue. Faster implementation by developed countries will create new
export opportunities for those expected to gain from MFN liberalization,
helping to generate a supply response and reducing potential balance of
payment difficulties. However, it will mean that preference losses will
come sooner rather than later.

Some developing countries are concerned that their own liberalization
will mean forgoing the use of trade policies for industrial development,
given that WTO rules preclude other second-best options. Paring away
tariffs could also increase the use of anti-dumping and other such mea-
sures. Finally, if the countries liberalize too fast they might create a pro-
tectionist backlash that sets back long-term liberalization.

Success in implementing the eventual agreement on new commit-
ments depends critically on developing countries being able to generate
a supply response that takes advantage of market opportunities. To
do this, many countries will need to build physical and institutional
infrastructure, especially for transport. This need can be met only by sub-
stantial financial flows that go beyond the remit of the WTO. Comple-
mentary action is therefore needed to address this issue as well as the
other costs of adjustment and provision of social safety nets – aid for
trade.

The World Bank and the IMF have indicated that existing programmes,
including the IMF’s new Trade Integration Mechanism, are sufficient to
solve problems likely to arise from implementing new WTO commit-
ments. This willingness to address issues before the conclusion of nego-
tiations fills a lacuna in the Uruguay Round package that embittered
some developing countries. But for many highly indebted countries likely
to be affected by the negotiations support by means of bilateral aid flows
may be preferable. The G8 initiative on debt forgiveness should also be
helpful.
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Notes

* The chapter is based on work carried out over several years at UNCTAD with my col-
leagues Santiago Fernandez de Córdoba and David Vanzetti, with data support by Aki
Kuwahara and Fabien Dumesnil.

1. See UNCTAD (2006a) and Milner (2006).
2. Mode 4 under the General Agreement on Trade in Services (GATS).
3. No overall target was fixed, unlike in some earlier rounds of negotiations in the GATT.

For example, from the outset it was agreed that industrial tariffs would be cut by one
third in the Kennedy Round, while in the Uruguay Round it was agreed that developed
countries would cut tariffs by 36 per cent and developing countries by 24 per cent.

4. In WTO negotiations on trade in goods, members commit to ‘‘binding’’ tariffs and
lowering already bound tariffs. This involves each member listing commitments in a
schedule of concessions. Increasing such bound tariff rates requires renegotiating
schedules under GATT Article XXVIII and offering other tariff reductions to principal
suppliers.

5. ‘‘Zero for zero’’ refers to an agreement by a critical mass of key importers and ex-
porters to eliminate duties on selected products, with zero rates then being made avail-
able to other participants in the negotiations under the most favoured nation (MFN)
principle, but without requiring any commitment on their part. ‘‘Sectoral elimination’’,
as discussed the Doha Work Programme, refers to agreement by all participants in ne-
gotiations to eliminate duties on selected products. Developing countries have argued
that should such a modality be agreed, their participation should be voluntary. ‘‘Re-
quest and offer’’ refers to bilateral agreements on selected tariff rates that would apply
to other participants in negotiations under the MFN principle.

6. Tariff peaks are undefined in the WTO, but are being interpreted as rates that exceed
three times a member’s national average rate. ‘‘International tariff peak’’ refers to any
rate above 15 per cent. Tariff escalation refers to the practice of having higher rates on
goods that are processed; thus raw materials (basic commodities, minerals) are often set
at zero rates, intermediate goods (components, parts, other inputs to final production)
at a higher rate and final goods, such as consumer goods, at the highest rate. This prac-
tice increases protection on the value added in processing, and makes it more difficult
for exporting countries to sell more processed goods in a market characterized by tariff
escalation.

7. For a discussion of some of the issues related to ‘‘policy space’’, see Messerlin (2006),
Rodrik (1999) and UNCTAD (2006b).

8. These are discussed in Laird, de Córdoba and Vanzetti (2003).
9. Although not acknowledged, this was based on a proposal by Francois and Martin

(2003).
10. This is based on the earlier EU and India proposals.
11. GTAP is the Global Trade Analysis Project, a modeling system and database stored at

Purdue University. See http://www.gtap.agecon.purdue.edu/.
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5

Trade in services and policy
priorities for developing countries

Gary P. Sampson

The General Agreement on Trade in Services (GATS) holds the poten-
tial to greatly expand trade in services and profoundly change interna-
tional patterns of investment, production and consumption. The World
Trade Organization (WTO) negotiations launched in 2000 to liberalize
global trade in services have the potential to accelerate this process.
After a slow start, and meagre progress, these negotiations have now
been folded into the ‘‘suspended’’ Doha Development Agenda. The
prospects for a speedy relaunching of the Doha negotiations, and there-
fore significant future liberalization of trade in services, look bleak at
best.
Against this backdrop, it is perhaps timely to reflect on some of the

broader considerations of policy relevance with respect to GATS. Should
negotiations be re-launched, a precondition for their successful conclu-
sion is for all countries to be convinced that it is in their interests to sign
on to the outcome. Of the almost 150 countries needed to join the con-
sensus, two-thirds are developing countries. It is crucial that not only the
market access outcomes of the services negotiations, but also the useful-
ness of GATS for development purposes, are seen to be sufficiently posi-
tive by developing countries for them to accept the outcome.
Gaining access to markets is, of course, a plus for developing countries,

but GATS offers more in terms of its potential role in economic develop-
ment. However, linking the services sector to the broader goals of eco-
nomic development is a relatively recent phenomenon. In fact, many
famous growth economists, such as Allan Fisher, Walter Rostow and
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Colin Clark, promoted theories where the process of development con-
sisted of three main phases. First the pre-industrial phase followed by
the industrial phase. As this stage, manufacturing plays the dominant
role with a shift of production from agriculture to industry. The last stage
was seen to be the post-industrial stage where the economy became a ser-
vice economy. Viewed in this perspective, a well-functioning services
sector was considered a symptom rather than a source of economic devel-
opment.

The long-term value of GATS is that it raises the profile of the services
sector as an important ingredient of economic development, and creates
an analytical framework within which countries can engage in domestic
regulatory reform. Autonomous liberalization can be pursued at the
chosen speed, and reforms into domestic legislation can be eventually
locked in through binding commitments at the multilateral level.

In what follows, I will argue that GATS has been constructed in such a
way as to do just that. In other words, to permit developing countries to
pursue their own development strategies and undertake commitments in
line with their chosen speed of autonomous liberalization. As such, it
provides an important tool that should be central to any regulatory re-
form and eventual trade liberalization. It is perhaps worth noting that
this positive role for GATS, which reflects the vision of its founding fa-
thers, is the antithesis of that held by a number of others. For some,
GATS could ‘‘have devastating effects on the ability of governments to
meet the needs of their poorest and most powerless citizens’’ (Oxfam,
2002: 224). This chapter addresses the question of whether this really is
the case.

The outline of this chapter is as follows.
There is first a very brief commentary on some aspects of the original

negotiation of GATS. The idea is certainly not to provide an historical
overview of the creation of GATS – even though such an historical
record is sorely needed. The purpose is rather to highlight the fact that
developing countries were remarkably successful in negotiating an agree-
ment where development is indeed an integral part of the agreement it-
self: not an ‘‘add on’’ as in the case of Part IV of the General Agreement
on Tariffs and Trade (GATT). Characteristics of the agreement that have
always been important for developing countries are highlighted in this
section, as they are just as important today as they were at the time of
their original negotiation.

This section is followed by a more recent overview of the negotiating
process through to the current suspension of the Doha Development
Agenda. The most interesting aspect of this phase is certainly not the
disappointing trade-liberalizing results of the formal negotiations. What
is interesting is the search for ways to liberalize trade in such diverse
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services activities when such disparate country interests are involved.
Like many other traditional GATT processes and concepts, the request
and offer process for liberalization of goods trade can not be simply
transferred to trade in services.
This is followed by a number of policy-related considerations that were

important for developing countries in the original negotiations and are
perhaps even more important today. It is appropriate at this time to re-
call the flexibilities provided in GATS for developing countries, and the
manner in which the development-related concepts are useful for both
autonomous reform and negotiated liberalization. The concluding chap-
ter draws on the foregoing discussion to outline a number of policy con-
clusions.

Early history

Prior to, and during, the early years of the Uruguay Round, the scepti-
cism of developing countries with respect to the advantages they could
draw from a trade in services agreement remains legendary. History has
proven that their early scepticism was well placed (see Sampson 1988:
ch. 7).
In the period prior to the Uruguay Round, and during the Round itself,

the options in terms of the envisaged outcome were varied. They in-
cluded an expanded version of GATT with the texts of the various
GATT articles modified to include references to services at various
agreed places. This was resisted for a number of reasons. It was quickly
apparent that many of the conventional GATT concepts, such as non-
discrimination as both favoured nation treatment (MFN) and national
treatment, could not be applied in their ‘‘raw form’’ to services trade.
Furthermore, some GATT articles such as those on regional trade agree-
ments, subsidies and safeguards would just not work for services trade.
In addition, even after adjusting traditional GATT concepts to account
for the special nature of trade in services, there was no guarantee that
the application of these concepts would be to the benefit of developing
countries.
Another option was an addendum to GATT along the lines of its Part

IV, something that history had proven to be of limited usefulness to de-
veloping countries. It was rejected by developing countries. Other op-
tions included a conditional agreement with limited GATT membership
along the lines of the Tokyo Round Codes or the best endeavour agree-
ments in the OECD. A further option was to have a series of sector-
specific agreements coupled with best endeavours statements of good
intent.
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From the outset of the Uruguay Round, developing countries insisted
that the economic development of developing countries must be inte-
grated into the text of the agreement itself, with full GATT membership
of the Agreement, and without it being an addendum to GATT.

From an initial position of strong opposition, the passage of time
resulted in developing countries’ warming to the idea of a services agree-
ment. There are a variety of reasons for this. First, there was a realiza-
tion that the effective provision of infrastructural services – such as
health, education, local communications and local transport – was in-
deed a priority for developing countries’ own national economic devel-
opment. A carefully negotiated and balanced agreement could assist
in achieving this goal. Second, there was also a realization that many
services – maritime transport, freight insurance, marketing, distribution
and international finance – are vitally important in determining develop-
ing countries’ export supply capacity of goods. More international com-
petition could result in better-quality and less expensive services of this
nature.

Third, there were services of direct interest to developing countries
that were currently traded (exported and imported) or could be exported
(or replace imports) if various trade barriers were removed; these include
tourism, international transport and certain off-shore labour-intensive
services. In a more general perspective, there was the orientation in a
number of key developing countries toward more outward-oriented de-
velopment strategies in both goods and services. Concessions could be
obtained elsewhere as a result of liberalization that had already taken
place in services (and the goods sectors) and where future liberalization
could be important for the economy as a whole.

Fourth, if properly negotiated from a developing country perspective,
there should be flexibility for them to open fewer sectors, liberalize fewer
types of transactions, progressively extend market access in line with
their development situation and, when making access to their markets
available to foreign service suppliers, attach to such access conditions
aimed at achieving the objectives of a greater integration of developing
countries into the world trading system. This suited those countries pur-
suing autonomous liberalization at their own speed.

Finally, and most importantly, developing countries realized that, by
negotiating effectively in an area in which they were not the demandeurs,
they could achieve a paradigm different from GATT – development
could be an integral part of whatever agreement emerged. They were
correct in this respect.

Contrary to the accusations of some critics, developing countries, in
large measure, secured precisely what they were looking for in the nego-
tiations. There are many examples of this.
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One relates to the notion of the progressive liberalization of trade in
services. The wording was important for developing countries. They in-
sisted on its inclusion as there was no desire for immediate liberalization
through the adoption and application of legally binding, yet untried obli-
gations. Many developing countries had not yet liberalized their own
domestic services sectors. If national activities relating to banking, in-
surance, security trading, basic and enhanced telecommunications and
public works were state monopolies, why open the market to foreign cor-
porations in the absence of the proper domestic regulation and liberaliza-
tion?
Thus, there was a formal recognition in GATS that given the asymme-

tries in the development of services regulations, there was a particular
need for developing countries to have the appropriate regulations in
place before considering domestic liberalization. In other words, liber-
alize domestically – or at least revise domestic regulations – before liber-
alizing internationally.
This meant that at the time of signing the Agreement, apart from the

binding of some existing market access opportunities, few liberalization
commitments were undertaken by developing countries.
Second, the GATS text aimed to achieve a more integrated role in

world trade in services of developing countries. This was to be done
through strengthening the capacity, efficiency and competitiveness of
their own domestic services. GATS does not oblige – or even encourage
– any country to privatize or deregulate its services sectors. Of course
they can, and have, but most of this is quite independent of the existence
of the GATS, and is most certainly not due to GATS obligations.
Finally, a real attraction of the Agreement for developing countries

was that foreign service providers were not only obliged to respect do-
mestic regulations (as were local companies) it provided them the possi-
bility of imposing restrictions and limitations on certain aspects of the
activities of foreign service providers. This meant that the control of for-
eign service providers was available through the use of scheduled and
legally enforceable commitments. This option was not open under bilat-
erally negotiated deals with more powerful trading countries (or compa-
nies) where they might be pressured unduly. Importantly, non-respect of
obligations on the part of foreign service providers is actionable under
the WTO dispute settlement provisions.

More recent history

In its own Articles, GATS provides for future liberalizing negotiations.
These were to begin ‘‘not later than five years from the date of entry
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into force of the WTO Agreement’’, that is, not later than the year 2000.1
The logic of this rather unusual approach of providing for a ‘‘next round’’
of negotiations in the Agreement itself was linked to the fact that most of
the Uruguay Round was devoted to creating an entirely new agreement
where the intellectual underpinnings had to be developed from scratch.
Little time was left for negotiating liberalization commitments. Addition-
ally, as noted above, countries were hesitant to negotiate legally binding
liberalization commitments when the commercial implication of their ap-
plication was completely untried.

The collapse of the Seattle Ministerial Meeting in late 1999 did not
prevent the negotiations from being launched in 2000. The Seattle draft
Ministerial Declaration contained a widely supportive mandate for the
services negotiations to proceed. It was broadly felt that a commitment
to future negotiations was a means to ensure an opportunity to give con-
tent to what was essentially a framework agreement. The Agreement
could be further developed and refined while deepening the liberaliza-
tion commitments and promote the interests of all countries while secur-
ing an overall balance of rights and obligations. At the more practical
level, it was also thought that with numerous technological advances
transforming trade in services, new avenues of liberalization could be ex-
plored, and perhaps acknowledged, in the Agreement. The negotiators
were certainly right in this respect.

However, the scope of the future negotiations was left unclear. While
there was the possibility to be ambitious – with no sectors or modes of
supply excluded – ideas differed as to the nature and degree of ambition.
What was already clear was that the Uruguay Round had led to a wide
array of unequal country and sector-specific commitments. There were
wide differences regarding actual and prospective market access opportu-
nities among sectors and/or countries. As a consequence, there was an
opportunity to improve both the overall level and balance of specific
commitments.

With disagreement as to the scope and nature of the negotiations, it
was clear that negotiating guidelines were needed to advance the process
by defining the objectives, modalities, time frame and the practical ar-
rangements for organizing the work. However, as the overall climate
had deteriorated in the period since the Seattle Ministerial Meeting, the
Guidelines were long in coming. This delay was accentuated because of
the very different and hotly disputed views on how to proceed. The de-
bate surrounding this process is particularly instructive as it raised a num-
ber of fundamental questions about the uniqueness of negotiating the
multilateral liberalization of services.

Some suggested that there should be commonly agreed methods of lib-
eralization on a sectoral or cross-sectoral, or a modal or cross-modal
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basis.2 There could be standardized lists of services products for a given
sub-sector to be included in each Members’ commitments; establishment
of standardized minimum liberalization commitments on a sub-sectoral
or on a modal basis (including the movement of natural persons); and ex-
clusion of certain types of restrictions across the board. The idea of a
‘‘formula’’ technique was advanced, which would permit Members to
make identical or equivalent levels of commitments with regard to cer-
tain modes or types of restrictions across the board, and thereby fulfil
the objective of moving toward a liberalization target in a more struc-
tured manner.
Individual sectors were also advanced as priorities for liberalization.

Some assigned priority to completing negotiations on maritime services,
as there were only limited commitments without the MFN principle being
applied. Air transport services were also identified as a priority, as the
Annex on Air Transport Services leaves the sector with limited coverage
in terms of both general obligations and specific commitments. There
were also sectors that some governments thought needed to be revisited
because of technical changes in the delivery of services (professional
services), as well as sectors where commercial interests place a particular
priority (environmental services, energy, educational and distribution
services).
It was also unclear how to deal with MFN exemptions.3 For both de-

veloped and developing countries, a number of sectors were character-
ized by preferential arrangements at the time of the negotiations. For
example, all countries had preferential arrangements in their air trans-
port sectors, a number of developing countries had preferential cargo-
sharing arrangements for their maritime service sectors and some
developed countries had preferential arrangements in their maritime
and audiovisual sectors.
Throughout the Uruguay Round, developing countries had consistently

and successfully argued that MFN must be an unconditional general obli-
gation, rather than the subject of bilateral negotiation. This was perhaps
the most single ‘‘make or break issue’’ for developing countries for the
entire Uruguay round. Thus, to deal with existing preferential arrange-
ments, it was agreed that exemptions could be taken either at the time
of entry into force of the Agreement or at the time of accession to the
WTO. The result was that more than 70 WTO members specified ser-
vices activities in a list of MFN exemptions. These exemption lists are
governed by conditions set out in a separate Annex to GATS that make
clear that no new exemptions can be granted, at least not by this route,
and that future requests for non-MFN treatment can be met only through
WTO waiver procedures.4
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It was not until March 2001 that the Services Council approved the
two-page ‘‘Guidelines and Procedures for Negotiations on Trade in Ser-
vices’’ (WTO 2001). There is some merit in outlining the content of the
Guidelines as they remain the basis for future negotiations.

The Guidelines firstly confirm the objective of progressive liberaliza-
tion; provide for appropriate flexibility for developing countries, with
special priority to be given to the least-developed countries; make refer-
ence to the needs of small and medium-sized service suppliers; and un-
dertake a commitment to respect the existing structure and principles of
GATS (e.g., the hybrid approach to the scheduling of commitments). No
sectors or modes of delivery are to be excluded; special attention is to be
given to the export interests of developing countries; and there is to
be the renegotiation of existing most favoured nation exemptions. Fi-
nally, the Guidelines confirm that current schedules are the starting point
for the negotiations, and the request-offer is to be the main approach to
liberalizing negotiations. Negotiating credit is to be given for anonymous
liberalization according to agreed common criteria; and the Services
Council is to evaluate the results of the negotiations for developing coun-
tries prior to their completion.

In other words, the Guidelines provided for broad and ambitious nego-
tiations.

Doha Development Agenda

In view of these relatively detailed guidelines, the Doha Ministerial Dec-
laration confined itself to endorsing them and integrating the services ne-
gotiations into the wider framework of the Doha Agenda. The Doha
Declaration contains target dates for the circulation of initial requests
(30 June 2002) and initial offers (31 March 2003) of specific commit-
ments, and envisages all negotiations, which form part of a single under-
taking, to be concluded not later than 1 January 2005. The Declaration
recognizes that the work initiated in 2000 has been taken over by the
wider Doha negotiations and reaffirms the importance of the Guidelines.
The work has proceeded on two fronts: trade-liberalizing negotiations
and the completion of outstanding work from the Uruguay Round relat-
ing to rules.

With respect to liberalization, GATS does not recommend or prescribe
templates for undertaking commitments. Each Member is free to struc-
ture its commitments in line with its national policy objectives and con-
straints. There are no WTO documents that trace the initial requests
exchanged between members. The early stage in the negotiating process
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is essentially bilateral and not subject to notification requirements. It is
for individual members to decide who to approach, in what form, and
what issues to raise under the relevant GATT provision, including MFN
exemption.
What is sure, however, is that while developing economies have under-

taken fewer commitments on average than other members, many of them
have implemented sweeping reforms in recent years. Since such reforms
have often been associated with profound institutional changes (e.g., the
abolition of telecom, transport or insurance monopolies), and as they are
irreversible from a domestic perspective, they are not easily drawn on as
negotiating coin. Nevertheless, governments can seek credit under the
modalities for the treatment of autonomous liberalization, which was
adopted by the services Council in March 2003.
As far as rules are concerned, GATS provides for negotiations on

three issues: emergency safeguards, government procurement and sub-
sidies. With respect to safeguards, a country may currently modify or
withdraw a specific commitment if it can show the Council for Trade in
Services that the action is necessary, in spite of the normal rule that such
commitments cannot be changed for three years. The question of the de-
sirability and feasibility of traditional safeguard action is open to ques-
tion, as there are considerable difficulties in determining the scope of
action, the criteria for taking action (e.g., what constitutes serious injury)
and its justification, as well as the temporary remedial procedures.
There is little doubt that subsidies can distort trade if foreign suppliers

are not entitled to receive subsidies given to a competing domestic sup-
plier. Many countries have, in fact, specifically excluded the possibility
of granting subsidies to foreign suppliers by stating in their schedules
that certain subsidies will not be available to foreign suppliers. GATS
provides that adversely affected countries may request consultations that
will be accorded sympathetic consideration. On government procure-
ment, there is little advancement as there is disagreement on the scope
of the negotiations coupled with the need to coordinate the work with
processes elsewhere in the WTO.
The Cancun Ministerial Conference in early September 2003 marked a

new setback in the progress of negotiations. The concluding statement
merely reaffirmed the Doha Declaration is in decisions and committed
members to implement them fully and faithfully. Reflecting the lack of
political impetus, the request and offer process in services virtually
ground to a halt. It was not until mid-2004 that the so-called July Package
(the work program-decision adopted by the General Council on 1 August
2005), injected a new momentum into the negotiations.
The July 2004 package contains a target date of May 2005 of the sub-

mission of revised offers, and adopted a set of recommendations that
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members that have not submitted initial offers do so as soon as possible;
ensure a high quality of offers, in particular in sectors and modes of ex-
port interest to developing countries, with special attention being given
to least-developed countries; intensify efforts to conclude the rule-
making negotiations; and provide targeted technical assistance to devel-
oping countries with a view to enabling them to participate effectively.
In addition, the Council was mandated to review progress in the negotia-
tions and provide a full report to the Trade Negotiating Committee, in-
cluding possible recommendations to the purpose of the Hong Kong
meeting in December 2005.

At the most recent of the WTO ministerial meetings, the Hong Kong
Ministerial Declaration adopted Annex C of the Declaration, where min-
isters agreed to intensify the negotiations ‘‘with a view to expanding the
sectoral and modal coverage of commitments and improving their qual-
ity’’.5 In accordance with the Hong Kong outcome, countries started
presenting their requests on various services sectors in February 2006.
Plurilateral meetings to discuss these requests continued through to April
2006.

Between March 2003 and March 2004, 69 initial offers (counting the
European Community as one) were submitted with 29 revised offers sub-
mitted by the end of January 2006. While there is disagreement on many
fronts in the negotiations, there seems to be a consensus that the offers to
date fall well below the expectations of all. To date, the request-and-offer
process has only produced limited results: by the end of October 2005,
only 69 Members had submitted offers, including 30 revised offers. In
other words, 23 offers are outstanding, if least-developed countries
(LDCs) are not counted. If LDCs are factored in, 54 offers would remain
to be submitted.

Policy priorities

In the early years of GATT, the policies advocated by economists were
clear. Developing countries depended heavily on commodity exports
and, owing to the decline in commodity prices, coupled with low price
and income elasticities, free trade would entail a continuing dependence
on commodity exports. This dependence would mean perpetual poverty.
Export pessimism was the name of the game.

To grow, countries needed to accumulate capital, and this could not
be done with a workforce in agriculture with negative marginal returns.
In such circumstances, capital could not be imported; the domestic pro-
duction of manufactured goods was required. The policy prescription
was clear. According to Hollis B. Chenery, Economic Adviser to the
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President of the World Bank from 1970 to 1972 and later World Bank
Vice President for Development Policy: ‘‘Industrialisation consists pri-
marily in the substitution of domestic production of manufactured goods
for imports’’ (Chenery 1956).
Services were not part of the development deal. As noted earlier times

have changed. A viable services sector is now considered not as a result
of development, but as a precondition for it. The negotiation of GATS
has contributed greatly to this change in thinking and constitutes one of
its principal successes. The following outlines a number of policy con-
siderations that are important for developing countries in maximizing
the benefits and flexibilities of GATS when undertaking domestic auton-
omous reform or negotiating for improved market access.

Obligations à la carte

GATS resembles other trade agreements relating to goods. It has a
central set of rules coupled with commitments to liberalize or bind re-
strictions on trade. However, these similarities are in many ways quite su-
perficial.6 The word ‘‘trade’’ itself has a totally different meaning in terms
of GATS compared with GATT, as ‘‘trade’’ in services can take place
without any cross-border transaction taking place. However, perhaps the
most notable difference comes with non-discrimination as embodied in
national treatment and most-favoured nation treatment. This difference
provides for considerable flexibility and potential advantages for devel-
oping countries when undertaking liberalization commitments.
National treatment is stated in very similar terms to those in GATT, but

is limited to commitments listed in a country’s schedule. The limitations
specified in a schedule give them the same character as a GATT-bound
tariff and represent the minimum treatment that may be given. Impor-
tantly, national treatment is a negotiated obligation; the limitations placed
on it are important in terms of the maintenance of national autonomy.
Furthermore, conditions can be placed on foreign corporations that are
advantageous to the individual developing country (e.g., obligations to
employ and train local technicians) and which become legally binding ob-
ligations inscribed in schedules.
Non-discrimination between supplying countries – most-favoured na-

tion treatment – is specifically provided for in GATT as an over-arching
general obligation. As noted above, in GATS there is the possibility for
exemptions from the obligation when joining the Agreement. The impor-
tance of MFN is that it guarantees that liberalization will be extended to
all members. Although it does not, by itself, require any particular degree
of market openness, it does ensure unbiased competition among trading
partners. It is certainly attractive for developing countries, which fought
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hard collectively in the Uruguay Round negotiations to have MFN as a
compulsory and general obligation rather than negotiated for each ser-
vice category.

In more general terms, GATS provides a great degree of flexibility for
developing countries to pursue their own development paths. The policy
space that they consider absent in other WTO agreements can be found
in GATS. From this perspective, it is odd that the Agreement is savagely
criticized by a number of developmental non-governmental organizations
when developing countries see it as a major achievement of the Uruguay
Round. It is perhaps interesting and insightful to speculate on why this is
the case.

One contributing factor may be a perception that countries –
particularly developing countries – are obligated to undertake more com-
mitments when joining the Agreement than is the case. Another closely
linked consideration may be that it is thought that the scope of applica-
tion of the Agreement is broader than it actually is, with correspondingly
fewer possibilities to make exceptions or to revoke earlier commitments.
Another contributing factor could be that some consider the Agreement
not to be development-oriented and not to have the support of develop-
ing countries. These considerations will be addressed at different times in
the following paragraphs.

In fact, an advantage for developing countries – along with others – is
that there is a high degree of autonomy in the negotiation of commit-
ments. This comes from the fact that there are two broad sets of obliga-
tions in GATS.

The first comprises general obligations, which are compulsory and ge-
neric in coverage. They are compulsory in the sense that they apply to all
WTO members and are non-negotiable. They are generic in the sense
that that they apply to all measures covered by the Agreement. They set
the floor in terms of the commitments undertaken when WTO members
joined the Agreement – or join through the process of accession to the
WTO. Like others closely associated with the process of negotiations
and implementation of these agreements, I consider them to be non-
onerous and sensible. In any event, they are considered to be neither
contentious nor unreasonable for the signatory countries, and therefore
are not under critical review within the WTO.

The second set of obligations is voluntary in the sense that they apply
only to sectors and sub-sectors where governments have chosen to go be-
yond the compulsory and generic obligations mentioned above. If they
have taken this option, it is because they consider it to be in their na-
tional interests.

With negotiated commitments, unlike the GATT, they are subject to
limitations and conditions imposed by the importing country on foreign
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service providers. They are, in effect, ‘‘tailor-made’’ to meet the require-
ments of the importing country. This feature of the Agreement is partic-
ularly attractive to developing countries. As noted above, a government
can legally register the conditions to be respected by the foreign service
supplier. Furthermore, and of critical importance to developing coun-
tries, any service activity that is not inscribed in the schedule is subject
only to the first set of obligations: the compulsory obligations that apply
to all measures affecting trade in services.

Standards

The vast majority of measures that affect trade in services arise from do-
mestic regulations. The potential problems in this area will not lessen
with the passage of time. As the degree of sophistication of the nature
and provision of services increases with technological advancement, so
does the concern of the public with health, environment and safety. Con-
sequently, the regulation of services trade and production will become in-
creasingly complex. Considerations that are plaguing goods trade – such
as what is the legitimate degree of regulation that is appropriate to meet
nationally preferred standards when international standards are not
adhered to – has now emerged in the area of trade in services. Neverthe-
less, notions such as ‘‘product and non-product related production pro-
cesses’’, ‘‘like products’’ and all their concomitant problems threaten to
pose no fewer challenges in services trade compared to goods trade.
There is, thus, a need for effective disciplines on the domestic regula-

tion of services activities so as to ensure that they do not ‘‘constitute un-
necessary barriers to trade in services’’. A balance, however, must be
struck between such multilateral disciplines and the right of Members to
have an adequate domestic regulatory framework to achieve legitimate
objectives. GATS requires Members to ‘‘ensure that all measures of
general application affecting trade in services are administered in a rea-
sonable, objective and impartial manner’’ in sectors where they have un-
dertaken specific commitments. The objective is to ensure a transparent
and predictable regulatory environment, which can provide legal cer-
tainty and confidence to service suppliers, investors, users and con-
sumers. It requires Members to develop horizontal disciplines in respect
of ‘‘qualification requirements and procedures, technical standards and li-
censing requirements’’ so as to ensure that they ‘‘do not constitute unnec-
essary barriers to trade in services’’.
Some would argue that the principles relating to domestic regulation

are presently too imprecise – specific disciplines in individual sectors will
be needed, especially in sectors where particular regulatory constraints
exist and effective access to foreign markets by services suppliers may in
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some sub-sectors require greater specificity in the general principles con-
tained in GATS. Existing examples are the reference paper for the tele-
communication services, as well as disciplines on accountancy services. A
number of WTO Members are of the view that further disciplines of this
kind should be envisaged for other sectors. For some, the argument con-
tinues that a horizontal approach to the professions that takes account
also of profession-specific disciplines could be an effective way to pro-
ceed in the immediate future. Specific candidates mentioned in this
respect include the legal, engineering, architecture and surveying profes-
sions. If progress in not made in this area, then attention will further shift
to regional preferential arrangements.

Domestic regulation

Most countries strictly regulate many services activities, irrespective of
whether they are supplied by local or foreign firms or by the government
itself. A principal criticism of GATS is that the foreign provision of these
services could constitute an encroachment on national sovereignty in de-
veloping countries and undermine domestic regulations. A number of
points are important in this respect.

For those government services that are supplied on a commercial or
competitive basis, the coverage of the activity means that only the com-
pulsory obligations apply. Second, additional obligations are undertaken
because the government chooses to do so. Third, and most importantly, if
governments do admit foreign suppliers in these areas, these suppliers
are obliged to operate in accordance with domestic regulations, and
the restrictions and limitations written into the national legally binding
schedules. These restrictions and limitations are transparent and are le-
gally enforceable through the WTO dispute settlement system.

This is far superior to negotiating a foreign presence and the content of
domestic regulations bilaterally with powerful transnational corporations.
A further point is that there is nothing in the Agreement that requires –
or even encourages – publicly provided services (e.g., health, education,
public utilities) to be privatized. If governments make no specific com-
mitments on these sectors – and undertake only the general obligations
of the Agreement – they are free to maintain both public and private mo-
nopoly suppliers.

The reality is that governments have indeed undertaken commitments
with respect to government services supplied on a commercial basis in
the area of education and health services. They have not, however, en-
gaged in a privatization of public healthcare or education systems. They
most certainly have not compromised domestic regulations; indeed, they
have enforced the same standards on foreign suppliers as on nationals for

TRADE IN SERVICES AND POLICY PRIORITIES 99



the protection of the public. As it is their right under GATS (see above),
a number of governments have also imposed additional requirements on
foreigners beyond those required of national service suppliers.

Trade or investment

In the early stages of the Uruguay Round negotiations, there were dif-
fering views about the dividing line between trade in services and in-
vestment in services. Developing countries had successfully opposed
launching fully fledged negotiations on investment, and were sensitive to
the risk of services negotiations delivering an investment agreement
through the back door. If the Agreement were to encompass services
provided through the establishment of foreign service providers, it would
indeed be tantamount to creating a multilateral agreement on investment
in services. On the other hand, if the agreement applied only to trade in
the traditional sense of something crossing the border, then a vast and
growing area of commercial activity in the services sectors would be out-
side the discipline of the agreement.
Over and above the concern over the coverage of the Agreement was

the concern that a number of developed countries were insisting that the
Agreement should establish not only a definition of trade in services to
encompass a foreign presence, but also establish a right to invest in ser-
vices activities in the importing country.
The concerns were met by agreeing that there are various ‘‘modes’’ for

supplying services internationally, some of them being alternative means
to reach the same end. It was also agreed that conditions and limitations
could be placed on any foreign commercial presence (see above) or even
that access could be denied in total. This ensured that investment would
not be considered a ‘‘right’’ in the Agreement. In addition, horizontal
limitations could be placed on all foreign services suppliers (e.g., through
approval from an investment review body), which assured developing
countries that investment could be regulated and directed to the required
sectors.
Thus, the definition of trade in services was to be based on the means

by which services were supplied internationally.7 Four modes of supply
were identified: cross-border movement of the service; consumption
abroad of the service; the commercial presence in the consuming country
of the service supplier; and the presence of natural persons in the import-
ing country to supply the service.

Restrictive business practices

There may be different, and perfectly legitimate, motivations for the ex-
istence of monopoly suppliers. However, services supplied by monopolies
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often constitute inputs to other service activities: obvious examples are
telecommunications, financial services and transport. GATS does not
prohibit the maintenance of monopoly or exclusive rights to supply a ser-
vice, but each member is required to ensure that any monopoly acts in a
manner consistent with that member’s obligations. For example, if a
telecommunications monopoly allows interconnection to suppliers of
value-added telecommunications, it should do so on the basis of MFN
treatment.

One general obligation of GATS that has no GATT counterpart re-
lates to anti-competitive practices of private enterprises. GATS explicitly
recognizes the anti-competitive effects that ‘‘certain business practices of
services suppliers’’ may have. This is a pioneering clause in a multilateral
trade agreement and, under GATS, members agree to consult on such
practices, when so requested by another member, and to exchange infor-
mation with a view to eliminating them.

Legally binding in obligations

One of the most significant differences from GATT is that GATS pro-
vides for the increasing participation of developing countries but links
this goal to the negotiation of legally binding specific commitments. One
of the principal criticisms by developing countries is that most of the pro-
visions of GATT, the Enabling Clause and other WTO Agreements are
of a best-endeavour nature. This is not the case with the GATS Agree-
ment. As noted above, when developing countries provide access to their
markets for foreign service suppliers, they are free to attach conditions
aimed at increasing their participation in trade in services.

The provisions relating to the increasing participation of developing
countries are designed to improve the supply capacity of developing
countries rather than afford preferential market access or exempt them
from obligations. In fact, unlike in the Enabling Clause, no preferential
market access is provided for. Nevertheless, as noted, in negotiating
specific commitments, appropriate flexibility is provided for individual
developing countries to open fewer sectors, liberalize fewer types of
transactions, and progressively extend market access in line with their de-
velopment situation.

Worker mobility

Eight Annexes are attached to GATS, along with eight Ministerial Deci-
sions adopted in Marrakech on the same day that GATS was signed.
There is also an Understanding on Financial Services. These are all im-
portant with respect to the GATS rules. Two of the most important and
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permanent Annexes are on MFN exemptions and the Movement of Nat-
ural Persons. The other permanent Annexes concern four specific sectors
of trade in services: air transport; financial services; telecommunications;
and maritime transport services.
The Annex on Movement of Natural Persons Supplying Services is of

particular importance to developing countries. It deals with the tempo-
rary movement of natural persons who supply services in the territory of
another member. It is made clear that the Agreement does not apply to
measures regarding citizenship, residence or employment on a perma-
nent basis, or to people who travel abroad looking for work. As a result,
the Agreement applies only to the stay in a foreign country of natural
persons supplying services.
The Annex also states that members may regulate the entry of natural

persons into their territory and impose border controls, provided that
such measures are not applied in such a manner as to nullify or impair
the benefits accruing to any member under the terms of a specific com-
mitment.
Movement of natural persons constitutes the fourth mode of supply.

As a result, it does not constitute a sector per se. Most members of the
WTO have covered movement of natural persons in the horizontal sec-
tion of their schedule of specific commitments. At the end of the Uru-
guay Round, because developing countries were dissatisfied with the
commitments made for this mode of delivery of services, in which they
felt they had particular competitive strengths, it was agreed to resume ne-
gotiations after the end of the Uruguay Round with the aim of achieving
higher commitments. The Decision on Negotiations on Movement of
Natural Persons provided for an extended period of negotiations, stating
their objectives and establishing a negotiating group.8
Proposals on mode 4 have included a call for the harmonization of cat-

egories of the type of service supplier used in scheduling commitments;
more commitments on lower-skilled workers; the reduction of barriers
involving such matters as nationality, residency and work permit require-
ments; tax treatment; wage parity requirements; and the duration of stay.
The emergence of ‘‘off-shoring’’ activities in recent years has turned the
spotlight on cross-border trade.

Policy conclusions

Developing countries were successful in making development an integral
part of GATS. The most important policy challenge facing them now is
how to best exploit the opportunities presented in the Agreement. This
can be viewed from two perspectives.
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The first is that GATS provides a framework within which developing
countries can promote domestic policy reform. While it may seem un-
usual to turn to a multilateral agreement in order to consider the option
to domestic reform, particularly when the agreement specifically states
that national policy choices will not be circumscribed, this is indeed the
case. This conclusion comes from looking at GATS in a broader histor-
ical context.

While it may now seem obvious that there are four modes of delivery;
that the same service can be delivered through alternative modes of de-
livery; that granting national treatment brings different obligations com-
pared to goods trade; that the production and consumption of services
varies greatly across sectors; that regulations differ greatly for services
and modes of delivery; that there are both horizontal and specific regula-
tions; and so on, this certainly was not the case prior to the creation and
implementation of GATS. From a macro perspective, the services sector
was considered to be a bundle of activities that emitted little attention
from a national policy or development perspective. GATS has changed
that.

Within the analytical framework provided by GATS, developing coun-
tries should, at their own speed, pursue their domestic regulation and
eventual liberalization of those services activities that would most benefit
national development through international competition. The potential
benefits that accrue to developing countries through the removal of trade
restrictions and distortions and improved allocation of resources domes-
tically are just as realizable in the case of services trade as they are in
goods trade.

However, the pace of this autonomous liberalization depends very
much on the individual country concerned and, in particular, whether or
not the human and institutional capacity is in place to deal with the
change. In this respect, differentiated treatment is appropriate for devel-
oping countries in terms of, for example, the period of transition avail-
able to implement the commitments undertaken. The notion of special
and differential treatment applied in a generic fashion as in the past is
even less applicable to trade in services than it has been to trade in goods.

On the market access front, as is formally recognized, developing
countries should receive recognition for liberalization undertaken auton-
omously. This is formally recognized by governments, as is the fact that
services sectors and modes of delivery of importance to developing coun-
tries should be a priority for market openings.

The Doha development agenda is suspended and whether or not it will
ever be revised is not clear at this time in history. In broad measure, how-
ever, developing countries should not be waiting for the multilateral
exchange of ‘‘concessions’’ to undertake domestic policy reform. GATS
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provides the framework within which to structure domestic reform, and
here lies its true long-term value.

Notes

1. According to Article XIX of GATS, the negotiations in 2000 should aim to achieve pro-
gressively higher levels of liberalization; be directed to the reduction or elimination of
the adverse effects on trade in services of measures as a means of providing effective
market access; promote the interests of all participants on a mutually advantageous basis
and secure an overall balance of rights and obligations; take into account national policy
objectives and the level of development of individual Members, both overall and in indi-
vidual sectors; and provide for appropriate flexibility for individual developing-country
Members including measures taken by the latter aimed at achieving the objectives re-
ferred to in Article IV of GATS.

2. Modes of delivery are discussed below.
3. This relates to the fact that the most important general obligation is most-favoured na-

tion (MFN) treatment, which is also a key obligation in GATT and other WTO agree-
ments. It requires members to grant services and service suppliers of any other member
the most favourable treatment granted to like services and service suppliers of any other
country. It is discussed below.

4. Although some exemptions are subject to a stated time limit, some members have indi-
cated that their intended duration was indefinite. For those that are not, the Annex pro-
vides that in principle they should not last longer than 10 years (that is, not beyond 2004),
and that in any case they are subject to negotiation in future trade-liberalizing rounds.

5. The key aspects of Annex C are: best-endeavour modal and cross-cutting objectives for
making new and improved market access commitments with appropriate flexibility for
developing Members; intensification of negotiations on GATS rules; a mandate to
develop disciplines on domestic regulations; intensification of the request-offer negotia-
tions; specific regard to trade-related concerns of small economies; specific (and manda-
tory) provisions for least-developed countries; provision of technical assistance to
developing and least-developed countries; and timelines for a second round of revised
offers by 31 July 2006 and final draft schedules by 31 October 2006.

6. GATS consists of 29 complex Articles that elaborate the concepts, obligations and proce-
dures on which the Agreement is based. There are also eight Annexes, which bring fur-
ther specificity to sectoral considerations as well as the movement of persons, and in
some instances modify the application of the concepts contained in the Agreement. Of nine
additional Attachments, eight are Ministerial Decisions on a variety of subjects ranging
from the environment to dispute-settlement procedures. There is also an Understanding
on how some governments may wish to negotiate liberalization in financial services.

7. The first articulation of the architecture of GATS can be found in Sampson and Snape
(1985).

8. WTO, Decision on Negotiations on Movement of Natural Persons, Geneva: WTO Secre-
tariat, adopted by Ministers in Marrakech on 15 April 1994.
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Part II

Legal flexibility





6

Special and differential treatment:
The need for a different approach

Constantine Michalopoulos

Developing countries have argued since early in GATT’s history that
their development status requires that they be subject to different and
more favourable trade rules than everybody else. This principle was ac-
cepted in GATT and later in the WTO, and has been enshrined as spe-
cial and differential treatment (SDT) for developing countries. Another
subgroup – the least-developed countries (LDCs) – is provided with
even more favourable treatment.1

While the WTO agreements contain a very large number of provisions
for SDT, developing countries have felt that they have not been properly
implemented and that they need additional flexibility, more ‘‘policy
space’’, so as to permit policies that are more conducive to their develop-
ment. Also, to a significant extent, WTO rules reflect the interests of rich
countries: they are less demanding about distortionary policies that are
favoured by these countries, as, for example, in the use of agricultural
subsidization, and the permissive approach that has historically been
taken toward the use of import quotas on textile products – which in
principle was prohibited by GATT rules. More recently, the inclusion of
rules on the protection of intellectual property rights has led to percep-
tions that the WTO contract continues to be unbalanced.2

The Doha Ministerial Declaration reaffirmed the importance of SDT
by stating that ‘‘provisions for special and differential treatment are an
integral part of the WTO agreements’’. It called for a review of WTO
SDT provisions with the objective of ‘‘strengthening them and making
them more precise, effective and operational’’ (WTO 2001: para. 44).
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Despite extensive negotiations in the context of the Doha Round for
over four years, very little consensus has developed on the whole SDT
issue, although agreement has been reached on a few concrete steps in
favour of LDCs.
There are big disagreements on both the scope and country coverage

of SDT.3 Many developing countries regard SDT provisions as meaning-
less, while many developed countries regard them as bad economics and
outdated. The purpose of this chapter is to review the conceptual prem-
ises for SDT, analyse the main issues that have led to the current stale-
mate and come up with a series of practical recommendations for a new
approach. The central objective would be to recast SDT in a way that
would assist the development of low-income countries, be seen to do so
by developing countries and be regarded as both ‘‘legitimate’’ and appro-
priate by developed country members.4

The conceptual premises for SDT

Several conceptual premises underlie the provision of SDT. The funda-
mental one is that developing countries are intrinsically disadvantaged
in their participation in international trade, and therefore multilateral
agreements involving them and developed countries must account for
this weakness in specifying their rights and responsibilities. A related
premise is that trade policies that maximize sustainable development in
developing countries differ from those that do so in developed economies
and hence that policy disciplines applying to developed economies should
not apply to developing countries. The final premise is that it is in the in-
terest of developed countries to assist developing countries in their fuller
integration and participation in the international trading system.
Based on these premises the provisions introduced in the WTO agree-

ments fall in two broad categories: positive actions by developed country
members or international institutions and exceptions to the overall rules
contained in the agreements that apply to developing countries with oc-
casional additional exceptions for the LDCs (Michalopoulos 2001).
Developed countries have agreed to take three kinds of actions to sup-

port developing countries’ participation in international trade:
� Provide preferential access to their markets, such as through the Gen-
eralized System of Preferences (GSP);

� Provide technical and other assistance to permit them to meet their
WTO obligations and otherwise enhance the benefits developing coun-
tries derive from international trade; and

� Implement the overall agreements in ways that are beneficial or least
damaging to the interests of developing countries and LDCs.
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There are two fundamental ways in which developing countries and
LDCs have accepted differential obligations under the WTO agreements.
First, they enjoy freedom to undertake policies that limit access to their
markets or support domestic producers or exporters in ways not allowed
to other members. Examples include the special provisions for develop-
ing countries contained in Article XVIII of GATT, the general exemp-
tion from reciprocity in trade negotiations to reduce or remove tariffs
and other barriers to trade, contained in the ‘‘Enabling Clause’’ and sim-
ilar non-reciprocity provisions included in GATS Article XIX:2. Second,
developing countries and LDCs get more time to meet obligations or
commitments under the agreements.

Another way of looking at SDT is to distinguish between SDT provi-
sions on the core WTO disciplines regarding preferential market access
(provided by the developed countries) or tariff bindings and other ‘‘flex-
ibilities’’ afforded to developing countries in the use of non-tariff barriers,
tariffs or subsidies in trade policy and the SDT provisions that relate to
the institutional capacity of developing countries to implement commit-
ments. The case for SDT is much stronger for the second set of provi-
sions than for the first (Hoekman et al. 2004). There are fundamental
conceptual issues surrounding the first set of provisions, while the issues
surrounding the second have to do more with which countries should re-
ceive SDT and for how long.

In the Doha Round, developing countries made a very large number of
proposals for SDT. These proposals were split into two categories: ge-
neric proposals affecting the SDT concept in general and sector-specific
special and differential provisions. The former were discussed in the
WTO Committee on Trade and Development (CTD), traditionally a
non-negotiating forum, and made little headway. The latter were dis-
cussed in the specific negotiating bodies, for example, on agriculture,
non-agriculture market access (NAMA), and so on, and resulted in var-
ious degrees of consensus as discussed below.

SDT provisions

Preferential market access

The underlying premise for preferential treatment in market access re-
lates to the importance for developing countries to diversify their exports
into manufacturing and the difficulties that they may face in breaking into
international markets for such products. Developed countries have pro-
vided tariff preferences to exports of manufactures from developing
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countries under the GSP and, within that context, for special treatment of
the LDCs.
The evidence from the implementation of the GSP is that it has not

been especially useful in promoting general integration of developing
countries in the world trading system.5 Many developing countries no
longer benefit from the scheme either because they have graduated be-
cause they have been judged to be competitive or because they have
access to deeper preferences based on regional or other preferential ar-
rangements. Thus, the GSP does not hold promise as a long-term solu-
tion for developing countries’ market access problems. However, there
are cases of countries benefiting from the GSP that would be hurt from
MFN liberalization undertaken in the context of a new Round. The dis-
cussions of this issue in the Doha Round have focused on two issues, on
which no agreement was reached: (1) making the existing system work
more effectively, for example, by simplifying the rules of origin, and (2)
providing assistance to current beneficiaries that would lose markets as a
consequence of multilateral liberalization following a new Round – an
issue that is discussed in the following section.

Technical and other assistance

The WTO agreements contain numerous references to the desirability of
developed country members and international institutions to provide
technical assistance to developing countries and LDCs. The main objec-
tive of such assistance is the strengthening of the institutional capacity of
developing and least-developed countries in a way that would enable
them to meet the obligations they have assumed under the agreements.
The main areas in which technical assistance is envisaged include TBT,
SPS, Customs Valuation, Dispute Settlement and TRIPS.
The conceptual underpinning of these provisions is the emerging con-

sensus that institutional constraints are of major significance in inhibiting
the effective integration of poorer countries and LDCs in the multilateral
trading system. Serious concerns have been raised regarding the high
costs and affordability of implementing the Uruguay Round agreements
(Finger and Shuler 2004). While it may be relatively easy to promulgate
policies to liberalize trade, it is far more difficult to develop the capacity
to take advantage of the opportunities international trade provides.
Weaknesses in the human and physical infrastructure and institutions re-
lated to international trade are increasingly viewed as key impediments
in developing countries’ capacity to benefit from international trade.
The theoretical justification of aid for trade rests on the benefits that

accrue to other countries (externalities) when one country takes actions
that increase trade. All countries benefit when one country liberalizes
(e.g., through a tariff reduction) or undertakes a trade related investment
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(e.g., that results in faster customs clearance). Benefits are increased
when action is undertaken concurrently by many countries, as in multilat-
eral WTO negotiations, which can be expected to generate global public
goods (Michalopoulos 2006). However, the full benefits of reform or in-
vestment are not captured by the country itself, leading to potential
underinvestment.

Thus, technical and other assistance by developed countries and inter-
national institutions (as well as longer transition periods – see below)
have been recommended as means to address these problems and a num-
ber of international initiatives have been put in place. The one that has
received the greatest attention has been the so-called Integrated Frame-
work for Trade Related Assistance for the LDCs (IF), established in
1998, which involves a cooperative assistance effort of six agencies, the
WTO, UNCTAD, the International Trade Center (ITC), the IMF and
the World Bank. In the context of the Doha Round, both developed and
developing countries voiced dissatisfaction with the way the IF was being
implemented, and following the recommendations of a task force set up
in late 2005 a new set of arrangements for an enhanced IF is in the pro-
cess of being set under WTO leadership.

Despite the general promises for additional trade-related assistance by
bilateral donors, developing countries have felt that the assistance pro-
vided so far has been inadequate to meet their needs. Following the
Hong Kong Ministerial, in late 2005, another task force was set up, which
came up with another set of recommendations – of a general nature
which up to date have had no concrete follow up.

In parallel, and largely unconnected to these developments, discussions
on trade facilitation had been making some progress as part of the Doha
Round negotiations. The discussions were based on the premise that
technical assistance and support for capacity building, including infra-
structure development, will be addressed by developed country mem-
bers, failing which implementation obligations of developing countries
will be waived (WTO 2004).

The main questions that arise in this area of implementation of special
and differential provisions are, which countries should get assistance, and
what should be the links between the developing countries’ WTO com-
mitments and the provision of assistance to implement them?

Implementation of WTO provisions in a manner favourable to
developing country members

The WTO agreements contain literally dozens of references in the pre-
ambles as well as in the substantive provisions of the various texts com-
mitting members to implement the agreements in ways that take into
account the interests of developing and LDC. These references are
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mostly of a general nature, expressed in broad ‘‘best efforts’’ terminol-
ogy; and not legally enforceable (Kessie 2000). They have been used very
frequently by developed countries as a means of expressing their good
intentions but have been of little material value to developing countries.

Exemptions from disciplines

While Article XVIII gives developing countries the freedom to grant
tariff protection on infant industry grounds and apply quantitative restric-
tions for balance of payments purposes, there have been very few in-
stances in which these provisions have been actually invoked. And there
has been little discussion of the economic merits of the policies that un-
derlie its provisions.
At the same time, consistent with the principle of non-reciprocity,

many developing countries have not bound tariffs on their industrial
products to the same extent as developed countries or have agreed to
bind at substantially higher than applied levels.6 In the Doha Round of
negotiations, the principle of non-reciprocity was invoked by the devel-
oping countries in all aspects of the tariff-cutting negotiations (and else-
where as well) and was not challenged by the developed countries. The
main disagreement was over how much smaller developing country re-
ductions will be.
In an effort to gain favour with the LDCs, the negotiations have al-

ready resulted in agreement by WTO members not to seek from LDCs
to make any commitments to liberalize their trade regimes in the context
of the Round (WTO 2005a: Annex F). This decision was taken for tac-
tical reasons – so that the LDCs can feel that they have the ‘‘economic
space’’ to pursue their individual trade policies, and not because it makes
economic sense.
The agreement on agriculture also contains a variety of measures that

exempt developing countries and, to even a greater extent, LDCs from
disciplines and obligations that apply generally, and/or provides for
longer timetables or more modest reductions in government support and
subsidies than apply to other members. For example, investment sub-
sidies or input subsidies to low income producers are exempted from the
calculation of aggregate measures of support (AMS); reductions in ex-
port subsidies are either targeted to be lower or to occur over a longer
period of time; and there are specific provisions regarding the operation
of government stockholding programs aimed at enhancing food security
as well as less-demanding minimum access provisions regarding primary
agricultural products, which are the predominant staple in the traditional
diet of a developing country. A number of developing countries have
notified the WTO that they are implementing programs that take into
account the specific exemptions contained in these provisions.
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However, the agreement on agriculture as a whole is very lopsided in
favour of developed-country interests, as it gives them extensive leeway
to pursue trade-distorting measures using policies that they favour. In
the Doha Round, developing countries pressed for SDT measures that
would permit them to reduce tariffs by less than developed countries.
They also pressed for the establishment of a category of ‘‘special prod-
ucts’’, which would be subject to smaller or no cuts based on food secu-
rity concerns, as well as for the establishment of ‘‘Special Safeguard’’
provisions, which would apply only to them and which would aim to pro-
tect poor farmers from the adjustment costs resulting from import surges
following trade liberalization. But there has been little discussion on
the more economically meaningful discussions of providing SDT for
poor farmers.

Developed countries agreed in principle on the main developing coun-
try demands but there is continuing disagreement over the scope of the
‘‘special product’’ exemptions, as some developing-country proposals
would result in exempting such a large proportion of agricultural prod-
ucts as to make liberalization meaningless. Also the details of the ‘‘Spe-
cial Safeguard’’ measures have not been agreed upon.

Exemptions from disciplines are also to be found in the Agreement on
Subsidies and Countervailing measures: The agreement permits countries
with per capita income of less than US$1000 and LDCs to maintain cer-
tain kinds of export subsidies that are otherwise prohibited; while for
other developing countries the period over which subsidies can be pro-
vided is longer. Again, a number of developing countries have invoked
these provisions in notifying the WTO that they maintain export subsidy
programs. There has been little discussion of this issue in the Doha
Round, although a number of developing countries have made proposals
for increased flexibility in export subsidies.

Flexibility has thus emerged as the most widespread instrument of spe-
cial and differential treatment. And it is the instrument that the develop-
ing countries have emphasized in their SDT proposals in the context of
the Doha Agreement. A fundamental question regarding the flexibility
afforded to developing countries in pursuing different policies is whether
the latitude permitted, including, for example, regarding bindings, or the
use of subsidies or non-tariff barriers results in policies that are more
suitable to development.

Time extensions

The final way in which special and differential treatment is provided in the
WTO is through the provision of extension in the time frame over which
certain obligations under the agreements are to be implemented by de-
veloping and LDCs. Flexibility in transition times has been provided in
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practically all the WTO agreements, with the exception of the Agree-
ment on Anti-Dumping Procedures and on Pre-shipment Inspection.
Time extensions are provided for a variety of obligations assumed, espe-
cially under the TBT, SPS and TRIPS agreements, in Subsidies and
Countervailing as well as in the Agreement on Agriculture, which permit
developing countries to continue to subsidize exports for a period of time
in a variety of ways prohibited for other members. In the majority of
cases, flexibility takes the form of a slower rate of implementation of
commitments agreed. For instance, the agreement on Subsidies and
Countervailing measures allows for a transition period of eight years,
while TRIPS allows for a transition period of five years. And a strong
case can be made that these provisions regarding special and differential
treatment to developing countries – unlike the provisions calling for
developed-country actions, are legally enforceable (Kessie 2000).
The main issues that arise in the implementation of this aspect of spe-

cial and differential treatment have to do with the realism of the time ex-
tensions and the cost it takes to build the institutional capacity needed for
full implementation of the obligations undertaken in the agreements. The
Uruguay Round negotiators did not consult in any systematic fashion
with anybody involved in institution-building in developing countries
about the transition periods agreed upon. In most cases, the time limits
for the extensions have already passed and there is little evidence that
countries have made sufficient progress in institution-building to permit
them to implement their obligations fully.
As a consequence of these problems, one of the more urgent issues re-

quiring systematic review by the WTO is the time limits set for full imple-
mentation of certain provisions of the agreements relative to the costs
and time needed for building up the institutional capacity of countries to
do so. A useful step was taken prior to the Hong Kong Ministerial to
agree to extend for LDCs the transition period for the implementation
of TRIPS until 2013 and for pharmaceuticals until 2016. Unfortunately,
the decision affects only LDCs and does not cover other equally deserv-
ing low-income countries.

The special case of TRIPS

With the exception of differential time frames for implementation, TRIPS
contains very few meaningful SDT provisions for developing countries.
The same minimum standards and rules apply to all, although there is
some national latitude in implementing the rules (Michalopoulos 2003).
The agreement has been judged to provide very large benefits to devel-
oped countries whose firms hold the bulk of the patents protected by the
agreement – and equivalent costs to developing countries. Some have
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even argued that the costs of TRIPS for developing countries as a group
outweigh their benefits from the Uruguay Round (Finger and Wilson
2006).

One does not have to hold such extreme views about TRIPS in order
to conclude that TRIPS is one area where meaningful SDT is needed.
The events involving TRIPS and pharmaceuticals in developing countries
is an important example of the need to revisit some Uruguay Round
agreements on SDT. Under the TRIPS agreement, developing countries
have the flexibility to reduce some patent system costs through compulsory
licensing, in carefully delineated circumstances. Under Article 31, compul-
sory licensing permits governments to authorize the use of the subject
matter of a patent by others if an effort has been made to obtain authoriza-
tion from the patent holder on reasonable commercial terms and with rea-
sonable application procedural protections. The condition is waived in cases
of national emergency, extreme urgency or public non-commercial use. This
flexibility was put to the test when it became apparent that developing coun-
tries needed to address the availability of drugs at affordable prices to
deal with AIDS and other epidemics. Some actions on their part were
opposed by the pharmaceutical industry because they violated TRIPS.

Following a great deal of public pressure on the pharmaceutical com-
panies in developed countries that hold patents on HIV/AIDS drugs,
WTO ministers agreed at Doha to a ‘‘Declaration on TRIPS and Public
Health’’. It reasserted that under the compulsory licensing provisions of
TRIPS each WTO member has the right to determine what constitutes a
national emergency, and that public health crises relating to HIV/AIDS,
TB, malaria and other epidemics can be a national emergency. But it be-
came apparent that ‘‘one size does not fit all’’ because provisions for
compulsory licensing are not meaningful for developing countries that
do not have the capacity to produce the drugs domestically. Hence, the
Declaration also instructed the Council of TRIPS to find a solution to
this problem and report to the WTO General Council by the end of 2002.

An agreement was finally reached in 2003, under heavy public opinion
pressure to settle the issue before the fifth WTO Ministerial Conference
in Cancun. It did not limit the exception to certain diseases, but it did in-
troduce requirements that go beyond those in TRIPS. This was originally
set up as a waiver, until TRIPS was amended prior to the Hong Kong
Ministerial.

Accession

There is no formal differentiation between developed and developing
countries in the accession process. The Doha Declaration talks about
‘‘concluding accession proceedings as quickly as possible’’ and that the
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WTO membership is ‘‘in particular committed to accelerating the acces-
sion of LDCs’’ (WTO 2001: para. 10).
There are two basic issues regarding accession. First, WTO members,

unlike members of the international financial institutions (which are by
and large the same governments – but represent different interests) do
not see global benefits from universal WTO membership. As a result, un-
like the international financial institutions, the WTO does little to help
governments become members. The five or six professional staff of its ac-
cession division offer little beyond administration and general advice to
the 25 to 30 countries in the accession process. The burden of meeting
the requirements falls squarely on the acceding governments, aided in
many cases by bilateral assistance agencies (not their trade ministry
counterparts). Accession thus becomes a very long and difficult process,
taking on average about five years, often longer.
The second issue is that each membership application is evaluated indi-

vidually. There are no standards in terms of the commitments sought
from new applicants. The outcome is that new members may commit to
very different burdens, even though they may be at essentially the same
level of development, and that new members frequently must take
on more commitments than existing members at the same level of
development – for example, regarding transition periods for implement-
ing the agreements, or the use of certain instruments, such as subsidies.
To deal with some of these issues, the WTO adopted a decision that

aims to provide guidelines regarding LDC accession (WTO 2002). These
guidelines are quite general and they do not appear to have been
followed in subsequent accession cases, although the importance of facil-
itating LDC accession has been ritually emphasized in subsequent Minis-
terial declarations including the latest in Hong Kong (WTO 2005b). Very
little substantive change can be expected in the accession process under
any of the scenarios for the conclusion of the Doha Round.

Assessment

There are two main problems with the present system of SDT. The first
problem is that there is no consensus on whether developing countries
should be subject to different trade rules, and in particular whether
greater freedom from international disciplines on trade policies is good
for development or poverty alleviation. Second, the system has encour-
aged a ‘‘pretend’’ culture in the WTO. The developing countries pretend
that they are all the same, except for the LDCs. The developed countries
pretend that they provide meaningful SDT to all, usually couched in the
form of useless and unenforceable declarations of good intent. In prac-
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tice, they provide meaningful SDT only for the LDCs, not necessarily be-
cause it is good for development but because LDCs are so small that they
do not have a serious impact on their commercial interests – or to their
‘‘friends’’ in regional or bilateral agreements.7 Underlying both problems
is that the WTO is not a development institution but one in which trade
policies formulated by trade ministers, primarily beholden to domestic
producers, are negotiated. In the past, it has succeeded in liberalizing
trade primarily because export interests seeking to expand market access
have dominated import-competing industries seeking to raise profits
through protection. There is a need for a different approach to SDT,
else the future will continue to be cluttered by controversy on unfulfilled
yet unenforceable commitments, while real problems constrain the effec-
tive integration of poorer developing countries in the world trading sys-
tem.

Rules

Regarding different rules, first on market access, there is an emerging
consensus that MFN liberalization would in the long run be most benefi-
cial to all participants. There has been very little argumentation recently
in favour of holding on to the preference margins offered by the GSP.
And, clearly, developed countries are in no mood to provide preferential
market access to their strong competitors among developing countries,
including countries such as Brazil or India, China, Korea and Singapore
– all developing countries under the self-selection principle of the WTO.
On the other hand the developed countries have been prepared to offer
preferential treatment to the LDCs. At the Hong Kong Ministerial there
was agreement in principle to extend duty- and quota-free access to these
countries’ exports with minimal exceptions. The discussion has thus prop-
erly shifted on how to deal with the adjustment costs for preference ero-
sion and, more generally, trade liberalization, which would adversely
affect a number of countries, and what to do, if anything, about the rather
substantial administrative costs of implementing preferences – up to 4 per
cent of the export value according to some estimates (Hoekman 2006).

The bulk of the preference erosion costs will be faced by countries that
are beneficiaries of EU preferences; and they will be smaller the larger
the overall liberalization undertaken by all WTO members, including de-
veloping countries.8 At the same time some countries are bound to face
some costs. In addressing this issue one must distinguish among three
kinds of adjustment costs: (1) balance of payments adjustment as a conse-
quence of trade liberalization or preference erosion; (2) budgetary ad-
justment as a consequence of revenue loss due to trade liberalization;
and (3) private adjustment costs to labourers, farmers or firms adversely
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affected by trade liberalization or preference erosion.9 A case can be
made that adjustment assistance to address balance of payments prob-
lems is already available under existing IMF facilities, which may help
countries to address balance of payments problems that derive from their
own trade liberalization or those of others (the Trade Integration Mech-
anism).10 Similarly, budgetary shortfalls deriving from tariff reductions
can best be addressed in the context of the overall budgetary envelope
faced by different countries – which is supposed to be an ongoing concern
of the international financial institutions.11 But there is no credible
source of trade-related assistance to address the third kind of adjustment:
costs of dislocation primarily of labour and farmers as a consequence of
increased imports or reduced exports. The size of these costs could be
large, and affect the poor who can ill afford them because of the inade-
quacy of safety nets (Maur 2005). At the same time, it can be argued
that, as preference erosion costs are primarily linked to individual
country preferential schemes, these should be dealt with bilaterally or re-
gionally. Still, the question remains as to whether a global aid for trade
facility may not be needed which inter alia may be able to address the
third kind of adjustment costs deriving from trade liberalization and
which countries should be eligible to benefit from such a facility.
Extensive controversy continues regarding the other kinds of rules,

which relate to the freedom of developing countries to restrict imports,
not liberalize as much as developed countries, and/or subsidize exports,
as this would be beneficial to their development. This is a very old con-
troversy. The weight of academic opinion is that trade liberalization is
beneficial to long-term development. But there are a lot of dissenting
voices. And there are many examples of developing countries that have
made important strides in expanding exports and integrating in world
trade while maintaining substantial restrictions on imports to their do-
mestic markets. A key aspect of their success may have been their capac-
ity to design complex incentives that do not penalize exporters; a capacity
that few of the poorest countries and LDCs possess.
In the WTO this issue has been resolved pragmatically: the LDCs have

been essentially given a freedom to pursue whatever protective policies
they wish – almost with no restraints, except perhaps in imposing quanti-
tative restrictions, which, almost everybody agrees, have especially dis-
tortionary effects. As noted, they have been exempted from liberalizing
anything in the Doha Round negotiations. This is primarily because these
countries do not constitute important markets for developed countries’
exports, not because it can be demonstrated that maintaining their cur-
rent level of protection or absence of bindings is good for their develop-
ment. Similarly, is it developmentally responsible to give LDCs total
freedom to subsidize exports, as the current rules permit? Other develop-
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ing countries are expected to liberalize, but not as much, in both agricul-
ture and industry – again, not by reference to their development needs,
but rather by reference to how important they are as potential markets.

In the longer term, this situation will foster a basic split in the WTO
membership between the LDCs and all the other countries, with the
LDCs having the freedom to pursue protective policies unconstrained by
any multilateral commitments. The situation will become analogous to
that which existed in GATT during several decades before the 1990’s,
which permitted developing countries in general to pursue trade policies
unconstrained by multilateral commitments and which resulted in inhibit-
ing their integration into the international trading system and hampering
their overall development.

Thus, there is a lot of merit in establishing uniform rules with respect
to basic WTO disciplines regarding, for example, that all tariffs should
be bound, and that all quantitative restraints and all export subsidies
should be eliminated and that no SDT be allowed for these disciplines.
However, an equitable trading system also requires that the major opt-
outs and exemptions that benefit interest groups in developed countries
at the expense of developing countries be removed. Agricultural subsidy
programs, tariff peaks and escalation that imply high rates of effective
protection for developed country industries must be eliminated to estab-
lish a level playing field and maximize global public goods.

Country coverage

But one size does not fit all when it comes to implementing the many
WTO agreements on SPS, TBT, TRIPS, Customs Valuation and the
like, all of which involve ‘‘behind the border’’ policies that require signif-
icant institutional infrastructure for their implementation. The cost of
establishing the institutional infrastructure needed to implement these
agreements is substantial. And their priority in low-income developing
countries is doubtful given other developmental needs. The SDT issue
revolves around the need to recognize that one size does not fit all when
it comes to regulatory disciplines and the ‘‘behind the border’’ policy
agenda pursued in the WTO. Hence, there is a clear need for differentia-
tion, in terms of the timing and reach of disciplines across countries. And
there is also a need for assistance to countries that cannot meet their in-
stitutional capacity needs by themselves. But the need for assistance
varies significantly among countries and requires addressing the politi-
cally thorny country-differentiation issue.

Country differentiation requires agreement on the criteria used to de-
fine eligibility for SDT. At the moment, the WTO recognizes only one
sub-category of developing countries: the 50 LDCs, of which 32 are
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WTO members. For the rest, vast differences in institutional capacity and
degree of integration in world markets are ignored. Because of the prin-
ciple of self selection, under WTO rules on SDT the treatment of all de-
veloping countries by developed countries is supposed to be the same:
Singapore and the Republic of Korea are supposed to be treated the
same way as Ghana and Saint Lucia; Argentina and Brazil the same as
the Maldives and Mauritius. A policy is needed that more narrowly de-
fines which countries are eligible for SDT.
Many problems of institutional capacity are common to LDCs and

other low-income and small and vulnerable developing countries –
roughly the G90 countries – with limited participation in international
trade. These problems are not faced by more advanced developing coun-
tries. One approach would be to introduce per capita income and/or
share of world trade indicators to differentiate developing countries in
terms of transition periods, scope of implementation and access to assis-
tance. In practice, SDT could be extended to this group of roughly 90
countries, including the LDCs but excluding the more advanced develop-
ing countries. Substantial differentiation exists regarding financial flows
from all the international financial institutions and from the UNDP. In
the World Bank, some developing countries get no assistance at all,
others are eligible only for loans on hard terms, others for soft loans and
still others for a mix. Why cannot the principle that has been accepted
without serious difficulty on issues of finance – and, as noted earlier, in
the subsidies agreement – not be acceptable more generally for SDT re-
lated to institutional capacity constraints and aid for trade?
Another approach would be to attempt to define SDT eligibility for

different groups of developing countries separately for each WTO agree-
ment (Kek and Low 2004). Still another suggestion would be to define
SDT eligibility and graduation for each WTO member individually – as
countries reach specific institutional thresholds they would presumably
submit to greater disciplines, as is being considered under the trade
facilitation agreement. Both approaches have merit, but may well be
extremely difficult to implement in practice: imagine the monitoring re-
quirements for following developments along one hundred-odd develop-
ing countries in implementing a dozen different WTO agreements. The
experience regarding graduation from LDC status is instructive in this re-
spect. The UN process that involves annual reviews of about half a dozen
variables has been extremely politicized and has resulted in only two
countries graduating in roughly 30 years.
An effort was made in the Doha Round to introduce some degree of

differentiation that would extend SDT to all low-income countries in a
number of agreements, including in the Aid for Trade initiative. This ef-
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fort has largely failed, primarily because of opposition both from the
more advanced developing countries and the LDCs. Yet, the only mean-
ingful assistance commitments are likely to be made in the context of
an IF limited to LDCs – the jury is still out on how meaningful these
commitments will be because there are serious questions about the IF
governance structure and LDC ownership.12 The broader Aid for Trade
initiative involves only vague promises of assistance and adherence to
broad principles – with no money behind it.13 This is because no aid
agencies will commit concessional assistance funds to high income ‘‘de-
veloping’’ countries, some of which they view as fierce competitors.

It is clear that unless some differentiation is introduced among devel-
oping countries that would eliminate SDT for the more advanced and
well integrated in the trading system, developed countries can be ex-
pected to continue to make commitments to developing countries in gen-
eral which involve vague and unenforceable promises. They will make
concrete commitments only to LDCs, which have a very small share of
world trade. And they will rely on their own criteria – frequently politi-
cally motivated and non-transparent – in determining which countries to
give more favourable treatment or market access.

Monitoring

A regular review of SDT implementation also needs to be mandated.
The best way to do this is by utilizing the Trade Policy Review Mecha-
nism (TPR). The Trade Policy Review Mechanism, introduced with
much fanfare in the late 1980s as one of the major innovations of the Ur-
uguay Round, has been receiving less and less attention. TPR meetings
have been relegated to the smaller WTO meeting rooms with attendance
primarily by lower-level staff. And the Secretariat, which prepares the
Reviews, rarely presents critical remarks or recommendations for policy
improvements.

A much more serious system of monitoring and evaluation of mem-
bers’ policies is needed that would include for developed countries and
the larger and more developed of the developing countries a review of
their policies and assistance efforts in the field of trade – as well as an as-
sessment of the impact of their policies on other countries and the system
as a whole. The focus of reviews for the poorer developing countries
should be on the effects of their own policies on development, the con-
straints they face in further integrating into the trading system and prior-
ity assistance needs. Finance ministers have accepted a surveillance
role for the IMF regarding the world financial system; they are pre-
pared to have an international secretariat review their own policies and
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recommendations for change. What makes trade ministers so special or
so sensitive that they should refuse a similar surveillance role for the
WTO Secretariat?

Accession

To promote universal WTO membership on equitable terms, two kinds
of actions are needed. First, the WTO needs to issue detailed guidelines
regarding the commitments sought from acceding members – linked to
their institutional capacity to implement them – and ensure that acceding
members are not required to meet more onerous conditions in shorter
time periods than existing members. Second, the capacity of the Secre-
tariat to assist in the membership process needs to be greatly enhanced.

Recommendations

The first major recommendation on SDT is to reduce its scope. The key
market benefits to developing countries would result if the Doha negotia-
tions give priority to MFN liberalization of trade in goods and services in
which developing countries have an actual or potential export interest.
The focus should be on eliminating special opt-outs on commercial policy
of dubious developmental value for both developed and developing
countries. All tariffs should be bound by all countries at levels reasonably
close to the currently applied ones. In this connection, the Doha Round
commitment to the LDCs that they do not have to participate in the trade
liberalization process is unfortunate, but pragmatically it is impossible to
go back on it. It should be the last time that such a commitment is made.
The GSP system should be retained – basically because it would be po-

litically impossible to drop it. But no effort should be made to expand it,
modify it or make it more permanent. The benefits from such proposals
are likely to be small and would continue to create a sense of dependency
for ‘‘beneficiary’’ countries. The only substantive improvement should
be to simplify and loosen the rules of origin that govern individual
preference-giving schemes, so as to enable the intended beneficiaries to
benefit from them.
But there may still be adjustment problems in individual countries, as a

result of preference erosion of regional preferences and the GSP. The
problem is likely to hit some of the poorer countries, where markets do
not work well and safety nets are weak or non-existent. These should be
addressed through essentially two approaches: trade related, such as the
Special Safeguard Mechanism, which should be designed to address im-
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port surges that could especially affect poor farmers, and trade-related
assistance measures as discussed below.

The second major recommendation on SDT is to recognize that one
size does not fit all when it comes to regulatory disciplines and the ‘‘be-
hind the border’’ policy agenda that is increasingly being pursued in
the WTO, in such agreements as TRIPS, SPS, TBT, and Customs Valua-
tion. Both the development priority and the capacity of the develop-
ing countries to meet their commitments in these agreements is very
different. Hence, in these agreements there is a clear need for differ-
entiation, in terms of the rules and the timing of implementation across
countries.

Eligibility for SDT, including longer transition – or even full exemption
from the rules, as well as assistance, should be limited to a group of coun-
tries that includes the LDCs and other low-income developing countries,
roughly 90 countries in all, but excludes the more advanced developing
countries. Per capita income and/or share of world trade indicators need
to be introduced to differentiate among developing countries in terms
of transition periods, scope of implementation and access to assistance,
which would exclude more advanced developing countries.

In recognition of the problems that low-income developing countries
face in meeting their commitments under the existing WTO agreements
because of institutional capacity constraints, all these agreements, but
in particular those involving TRIPS, SPS, TBT, and Customs Valuation,
should be reviewed in order to determine whether low income devel-
oping countries and transition economies, essentially the G90, need ad-
ditional time to implement them. The review should be undertaken
systematically for each country and funded under a new aid for trade
scheme.

Additionally, the TRIPS agreement requires further scrutiny because
of its potential costs to developing countries. First, as envisaged under
the Doha Round, it should be reviewed in terms of its consistency with
other international agreements, under which the developing countries re-
tain greater control of their intellectual property. Second, the agreement
should be reviewed in order to find ways to operationalize some of the
vague promises to extend technology transfer to developing countries in
order to balance the costs they would incur under the agreement’s patent
provisions (for details, see Michalopoulos 2003).

The third major recommendation is that in order to deal with the insti-
tutional capacity constraints faced by the poorer developing countries a
new fund for trade-related capacity building in developing countries
should be established (the ‘‘World Trade Fund’’) that would address
LDC requirements but also provide assistance to other needy countries.
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This Fund would subsume the existing arrangements under the IF for
LDCs but extend beyond the IF both in terms of scope of assistance and
country coverage.
The objective of this new World Trade Fund (WTF) would be to pro-

mote the more effective integration of developing countries in the world
trading system through the provision of predictable, reliable and addi-
tional technical and related financial assistance. The WTF would support
strengthened institutional capacity in: (1) trade policy and regulation, de-
sign and implementation; (2) trade support services; (3) trade facilitation;
and (4) trade adjustment. Funding in these areas would be provided for
training and human resource development, diagnostic studies, expert ad-
vice and software but also for related hardware and some limited con-
struction.
WTF beneficiaries would include LDCs as well as other low-income

countries, and vulnerable small island economies. To safeguard LDC in-
terests, two separate windows could be established: one for LDCs, and a
separate one for non-LDCs. The latter may be set up in two different
ways: either it could be designed to include developing countries based
on eligibility criteria (e.g., per capita income, size); or it could be open
in principle to funding requests from any developing country but man-
aged under guidelines that give priority to funding assistance requests
from low income and other vulnerable and needy countries.
There is also a need for greater policy coherence in addressing devel-

oping country concerns arising from the WTO negotiating process with
the allocation of aid resources so that developing countries will be better
able to meet commitments in the WTO’s rules based system. One possi-
ble approach, which could be utilized in the first instance in connection
with the trade facilitation negotiations, would be to develop procedures
under which developing countries notify the WTO Secretariat and the
Fund of TA requirements to meet specific obligations under the future
agreement. The WTF, in collaboration with the governments, would
then develop specific projects to address these problems. It is also impor-
tant to develop within the WTO additional surveillance of developing
country institutional capabilities as well as of developed country assis-
tance efforts to provide trade-related assistance. One way of doing this
is through an expanded role of the Trade Policy Review Mechanism.
Strengthening the TPR system can also contribute to increasing trans-

parency and promote the integration of developing countries in the world
trading system. The assessment of all country policies, developed as well
as developing ones, should include an assessment of the effects of their
trade and other policies on developing countries, especially the poorest
and least well-integrated in the world trading system. The TPRs should
also include an assessment of developed country programs of trade-
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related assistance to developing countries as well as other aspects of Spe-
cial and Differential Treatment.

Finally, regarding accession of new Members, the WTO should issue
new detailed guidelines regarding the commitments to be sought from ac-
ceding members that (1) are linked to their institutional capacity to im-
plement them and (2) ensure that acceding members are not required to
meet more onerous conditions and/or in shorter time periods than exist-
ing members.

This is a long agenda of things to do to make SDT more meaningful
and effective as well as focus it more on countries that truly need it. The
suspension of the Doha Round of negotiations gives the international
community some time to reflect on how to integrate developing countries
into the trading system more effectively. Some of these recommendations
would be useful in bringing the Doha Round to a successful conclusion.
Others are needed for the long term to make the WTO an institution
that truly reflects the interests of all of its members.

Notes

1. There are 50 LDCs currently on the UN list, of which 32 are WTO members, while an
additional eight are candidates for accession. The LDC designation is based on whether
countries meet specific poverty and vulnerability criteria, though exceptions have been
made targeted at individual countries, and only two countries have actually graduated
from the list in over 30 years.

2. There is a long tradition in GATT/WTO of rules that are perceived to be ‘‘too difficult’’
to be only honored in the breach – e.g., the GATT Article XI ban on quantitative re-
strictions and disciplines on trade-distorting policies in agriculture, for which the US ob-
tained a waiver in 1955. See Michalopoulos (2001) and Hoekman and Kostecki (2001)
for further discussion and references to the literature.

3. For a succinct but comprehensive summary of the post-Doha SDT discussions in the
WTO, see ICTSD (2003).

4. The analysis is based in part on previous work of the author to be found in Hoekman
et al. (2004) and Michalopoulos (2001: ch. 3; 2006).

5. There is a huge literature on the subject. Some of the most recent analyses can be found
in Hoekman (2006).

6. Following the Uruguay Round, all developing countries have bound all tariff lines for
agricultural products; countries in Latin America have also bound practically all non-
agricultural tariff lines. But many developing countries in Asia and Africa have left
large segments of their non-agricultural tariff schedules unbound (Michalopoulos 2001).

7. See Michalopoulos (2001: ch. 10).
8. This is because wide and deep trade liberalization provides offsetting opportunities in

other markets that may compensate in part or in full for the preference-erosion losses.
9. Note that private adjustment costs are likely to exceed social costs as trade reform may

result in benefits that accrue, for example, to other workers or consumers that would
have to be netted out; at the same time, adjustment needs are often attributed to im-
ports, when the real cause is technological change.
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10. Only three countries have used this facility so far.
11. Moreover, tariff reductions based on international negotiations are always phased

in slowly over time and can be addressed by budgetary reforms that generate other
sources of revenue. However, implementing tax reforms in low-income developing
countries takes a long time; thus placing a premium on the pace and sequencing of trade
reforms that affect the revenue stream.

12. See the Development Committee Communique of 18 September 2006 (WTO and IMF
2006).

13. WTO (2006). The Task Force’s recommendation, however, was that a separate fund
similar to the IF be set up for ‘‘IDA only’’, that is, poor developing countries.
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7

Special and differential treatment
for developing countries in the
World Trade Organization

Manickan Supperamaniam

The concept of Special and Differential Treatment (SDT) for developing
countries in the multilateral trading system dates back to the earliest
years of the General Agreement on Tariffs and Trade (GATT). It is a
fundamental element of the multilateral trading system (MTS).
The SDT concept was conceived in acknowledgement of the fact that

developing countries are at very different stages of economic, financial
and technological development and therefore have very different capaci-
ties as compared to developed countries in taking on multilateral com-
mitments and obligations. It has therefore been accepted that special
advantages and flexibilities must be given to developing countries so
that they could adopt appropriate national policies to support their trade
regimes. However, the form of favourable treatment for developing
countries in terms of objectives and conditions in relation to international
trade policy and rules and national development strategies has changed
over time.

SDT provisions: Background

From the time of the first WTO Ministerial in Singapore onwards, the
‘‘implementation’’ agenda, which also includes an SDT element, has in-
creasingly defined the terrain upon which developing-country participa-
tion in the trading system was to be debated. Most developing countries
viewed implementation issues primarily as an expression of an imperative

Developing countries and the WTO: Policy approaches, Sampson and Chambers (eds),

United Nations University Press, 2008, ISBN 978-92-808-1153-7
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to revisit the substantive content of various WTO agreements on the
grounds that the rules did not adequately reflect the development needs
and economic interests of developing countries. Implicit in the latter view
was the conviction that developing countries had been pushed into their
current commitments as a result of the ‘‘take it or leave it’’ approach
characterized by the single undertaking.

During most of the GATT era, the concept of SDT was narrowly de-
fined. Developing countries were not required to be involved in the
gradual liberalization of trade through successive rounds of multilateral
trade negotiations. They had the right to promote their exports through
subsidies and to use tariffs and quantitative restrictions on imports to
protect their balance of payments positions.

The SDT that has evolved since the inception of GATT includes pref-
erential market access, a longer tariff phase-down period, flexibilities on
implementing GATT/WTO disciplines and rules as well as offers by de-
veloped countries to provide technical assistance and capacity-building to
facilitate implementation of GATT/WTO agreements.

However, under the Uruguay Round agreements the principle of SDT
changed from one of providing a range of flexibilities and spaces for de-
velopment policy based on economic criteria to one of time-limited dero-
gations from the rules with more favourable treatment regarding tariff
and subsidy reduction commitments and more generous thresholds in
the application of market defense measures (e.g., countervailing and
anti-dumping duties).

WTO agreements contain approximately 155 provisions on SDT
aimed at enabling developing countries to avail themselves of the rights
provided while observing their obligations. The experience of imple-
menting the Uruguay Round agreements has shown that these SDT
provisions have failed to even remotely achieve their objectives in terms
of integrating developing countries into the multilateral trading sys-
tem and improving their trading conditions. They have not effectively
addressed the fundamental concerns and needs of developing coun-
tries, especially the inequities and imbalances of the rules-based trading
system.

The reasons for these shortcomings were obvious. The SDT provisions
largely only recognized the interests of developing countries in very
general terms; or merely provided for a longer time frame for implemen-
tation; or at best provided for some national technical and financial assis-
tance. The SDT provisions did not reflect the reality that the costs and
benefits and implementation differ between developed and developing
countries. Generally, the costs to developing countries in implementing
the rules have been higher than their benefits, with the benefits going
mainly to the developed countries. SDT in the form of a longer transition
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period and technical assistance would not be able to provide a solution to
the lack of implementation capacity and supply side constraints.
Developing countries succeeded in putting SDT in the Doha agenda as

an important component of the development dimension to correct the
inequities and imbalances of the international trading system carried for-
ward from the Uruguay Round agreements. So it was a kind of recogni-
tion of that imbalance, plus in order to get the developing countries on
board for another round, that SDT was made very much the integral
part of WTO agreements.
There are two key elements of the SDT provisions in the Doha Decla-

ration. The Declaration directs that ‘‘all Special and Differential provi-
sions shall be reviewed with the view to strengthening them and making
them more precise, effective and operational’’.
In respect of this mandate, about 88 agreement-specific proposals have

been submitted by developing countries for strengthening, making man-
datory, going beyond the best-endeavour aspects and making them firm
commitments. Developing countries have also forcefully articulated that
these proposals are positively considered as they are aimed at providing
them with improved market access opportunities, flexibility of rules and
enhanced capacity-building programmes. They have further argued that
a consideration of these proposals should not be subject to any condition-
ality of differentiation or graduation. Clearly, from the point of view of
developing countries, there is no room for introducing the differentiation
or graduation concept, beyond the LDC and the non-LDC differentiation
that exists and which is accepted.
The discussion of these proposals has been somewhat desultory and no

headway has so far been made despite intense negotiations and several
extended deadlines. The proposals have elicited different kinds of re-
sponses from developed countries. One has been to question the utility
of trying to make many SDT provisions mandatory. There is also an un-
derlying unwillingness to contemplate the possibly of dispute-settlement
proceedings applying in some of these cases. Furthermore, developed
countries have argued that prior to evaluating the proposals, detailed dis-
cussions on the broader ‘‘principles and objectives’’ must occur. They
generally view SDT as a means of integrating developing countries into
the multilateral trading system and insist that the WTO must provide
one set of rules for all members. Seemingly, they appear willing to con-
sider some derogations for certain countries at lower levels of develop-
ment provided criteria for eligibility are established to determine which
members are eligible for which flexibilities.
The other aspect of the SDT Doha mandate relates to how SDT could

be incorporated into the architecture of the WTO rules. Discussions on
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this aspect of the mandate have centred on cross-cutting issues including
principles and objectives of SDT, the issue of eligibility, technical assis-
tance and capacity building and universal or differentiated treatment.

There are two serious problems with the current WTO approach to
SDT. First there is a fundamental flaw in the presumption that develop-
ing countries are equipped to take on obligations similar to developed
countries that have reached higher levels of economic development.
Thus the idea that developing countries should liberalize on the same
basis as developed countries, albeit at a modest pace, ignore the real dif-
ferences in adjustment capacity and in development needs. There are
vast differences in competitiveness between and within developing coun-
tries and capacity to adjust at a sectoral level. In the rulemaking area,
costs and benefits as well as implementation capacity differ between de-
veloping and developed countries.

Justification for enhanced SDT

The single undertaking and equal treatment resulting from the single
tiered hierarchy of obligations have reinforced the need and relevance
of SDT for developing countries given their differences in level of devel-
opment and capacity to assume and implement obligations. The efforts
by the WTO system to create a level playing field with the same rules
had negatively impacted on the flexibilities available to developing coun-
tries in respect of domestic policymaking. Generally, under the Uruguay
Round agreements, the importance of SDT was significantly diminished.
In fact, there has been an erosion of the principles underpinning the
SDT. For the majority of developing countries, the agreements compos-
ing the multilateral trading system have put them in a disadvantageous
position by restricting them from evolving and implementing a range of
policy measures designed to stimulate growth, industrial development
and diversification of their economies.

There are strong reasons why favourable treatment for developing
countries should be maintained and further enhanced in the WTO. One
of the very clear arguments for SDT relates to a wide range of level play-
ing field issues, whether it is in terms of size of economies, trade share,
industrial capacity, poverty issues or the size and capacity of enterprises.
Indeed, many are well aware of this kind of size imbalance.

Furthermore, the WTO also includes a whole host of agreements that
constrain domestic policy choices that are proven to be necessary if they
are to make strategic liberalization moves or strategic interventions in
the economy in order to move it in the right direction. In such a situation,
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SDT has a crucial role in giving them more flexibility and development
space in respect of those agreements in the case of instruments and obli-
gations.
Some have claimed that SDT will create a two-tier system of rights and

obligations. Furthermore, there is the suspicion that SDT could be used
for protectionist purposes as well as shielding developing countries from
taking up their trade obligations. This need not necessary be so because
SDT is essentially aimed at enabling developing countries who are slow
to catch up as well as ensuring that they are not burdened with onerous
obligations that stifle their trade capabilities. SDT should be looked at
not as exceptions to the general rules but more importantly as a useful
tool and dynamic instrument to enable beneficial integration of develop-
ing countries into the multilateral trading system.
The focus of the Doha work programme on development requires that

efforts be made to mainstream development considerations into existing
WTO rules and emerging disciplines. Potential problems will arise from
the outcome of the Doha negotiations and other elements of the work
programme in terms of the costs of current and emerging WTO agree-
ments. These costs will vary between agreements and between WTO
members with a particularly heavy burden on developing countries. This
is because developing countries are the ones more often asked to be stan-
dard takers on multilateral trade norms whilst for developed countries it
is just a question of formalizing multilaterally what they may be following
nationally. The implementation of WTO agreements have shown that
that implementation costs are high and require time, technical expertise
and additional financing, otherwise such compliance can crowd out devel-
opment priorities. In addition, there are also costs of adjustment to the
real side of the economy, for instance, changes in trade, output and em-
ployment.
Thus, in approaching the objective of mainstreaming trade into devel-

opment, trade rules and their application must contain built-in policy
flexibility and development space in the form of effective and operational
SDT in all areas so that developing countries are able to overcome their
structural, institutional, human resources and entrepreneurial deficien-
cies and use trade as a genuine locomotive of growth and development.
SDT for developing countries would help ensure that in articulating the
synergies between trade and development, developing countries are not
forced to implement multilateral trade agreements at the cost of their de-
velopment priorities.
In view of the aforementioned reasons, it would be logical to draw the

conclusion that until there is a situation where countries have equal ca-
pacities developing countries would need some kind of handicap in the
form of policy space. SDT should therefore remain as an important tool
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for developing countries to advance their economic and development ob-
jectives within the ambit of the multilateral trading system. It is equally
important that WTO members recognize the asymmetrical situation and
find creative ways of effectively addressing the inherent deficiencies into
specifically goal-oriented and legally enforceable SDT. An important
policy response in this regard is to design and implement effective and
operational SDT provisions that carve out areas of domestic policymak-
ing for developing countries and reforming the Uruguay Round agree-
ments to expand and strengthen the policy flexibilities.

Future approaches to SDT in the WTO

Generally, WTO members both developed and developing recognize that
the concept of SDT is both an important and a relevant tool to facilitate
developing countries, especially LDCs, to effectively integrate into the
multilateral trading system, including benefiting from the opportunities.
However, there are differing views on how the form and content of SDT
should be approached within the body of WTO rules.

Some useful work has been done by several research organizations and
development economists on the future approaches to SDT in the WTO.
One economist has argued that a ‘‘one size fits all’’ approach to SDT
may not be feasible in view of the heterogeneous nature of developing
countries. He has argued for identification of indicators that would lead
to grouping of countries with similar concerns and constraints for which
a common set of SDT provisions would apply, yet differentiated treat-
ment from others. Seemingly, the approach is premised on providing
total flexibility to developing countries so long as other WTO members
are not harmed. The difficulty that may be encountered will be on agree-
ing to the set of indicators and how they should be measured and moni-
tored.

A second approach, while recognizing heterogeneity of developing
countries, proposes identifying developing countries that share common
characteristics with LDCs and others that could be grouped together
with developed countries. Enhanced SDT flexibilities could then be ac-
corded for an LDC-plus group characterized by broad criteria such as
per capita or size. It has been argued by the proponents that such a crude
differentiation would encompass all developing countries with similar im-
plementation concerns across WTO agreements. Those developing coun-
tries not part of this group may also avail themselves of the same SDT
rights on a case-by-case basis but subject to an appeals procedure.

A country-specific SDT approach has also been flagged whereby time-
bound exemptions from specific agreements are provided for individual
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countries. The eligibility of the countries is to be determined on the basis
of the costs and the capacity of the country to implement an agreement
(implementation audits). It is proposed that the temporary exemption be
also linked to the provision of technical assistance and capacity building.
This implies categorization of countries and would be politically sensitive.
Yet another approach that has been proposed emphasizes the provi-

sion of policy space as the focus of SDT. This option is premised on the
assumption that the implementation of resource-intensive agreements
may not pass a cost-benefit analysis test in some countries. This policy
space argument presupposes that developing countries assume all obliga-
tions in core areas, for example, market access, but be exempted from
obligation in non-core areas, for example, regulatory issues. But exemp-
tions sought are required to be supported by independent economic anal-
ysis. Non-compliance by developing countries would be subject to a more
cooperative or ‘‘soft law’’ approach that identifies good practices under
the purview of an independent oversight body.
Some have proposed a provision-specific approach that basically calls

for identification of situations or circumstances that would require SDT
policy interventions. In determining such situations, factors to be taken
into account include market failure, including static or dynamic external-
ities, economies of scale and imperfect competition. In respect of this
approach, it has been suggested that measurable criteria be developed
that characterize those situations or circumstances that justify providing
access to the SDT provisions for an appropriate period of time. This
approach seemingly addresses the key concern of developing countries
vis-à-vis differentiation as it does not a priori exclude countries that are
eligible for SDT flexibilities. Agreeing on what constitutes the measur-
able criteria would pose a major challenge.
These options/approaches will inevitably receive mixed reactions. The

approach will vary among developing countries and would very much be
shaped by their respective development situations as well as their struc-
ture and composition of trade. Clearly for any approach contemplated
to receive broad support, it must address the basic question of how the
concept of SDT should be effectively operationalized to facilitate the di-
versification and development process of developing countries without
negatively impacting on the multilateral rules-based system. Therefore,
the appropriate approach that would lead to the strengthening of SDT
would need to be carefully thought out.
The current impasse in the SDT negotiations stems from the polariza-

tion of WTO members around the eligibility of developing countries to
SDT benefits and how to improve the development content of SDT. Con-
structive solutions aimed at overcoming the deadlock must respond to
both of these sets of concerns.
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Most developed countries appear concerned with issues of eligibility
(including graduating countries away from flexibility once it is no longer
required), ensuring compliance and integration of developing countries
into the multilateral trading system. A large number of developing
countries, however, take the position that SDT must be provided on a
non-discriminating basis and sufficient flexibility in the rules must be
maintained in order to allow exceptions from certain disciplines for de-
velopment purposes.

The challenge facing policy makers is to strike a balance between the
need to correct the imbalance and inequity perceived to be inherent in
the multilateral trading system as it currently exists while maintaining
the credibility of already concluded multilateral agreements under the
WTO.

Seemingly, the way forward would be to find a middle ground approach
that moves away from the polarized positions and provides a framework
that incorporates the flexibilities and policy space sought by developing
countries in the SDT while upholding the intrinsic value of the multilat-
eral trading system.

In this context, a ‘‘one size fits all’’ approach to SDT would not effec-
tively address the concerns and developmental interests of developing
countries. Equally, an approach that provides SDT to only certain coun-
tries on the basis of agreed eligibility criteria will not be politically ac-
ceptable to a large number of developing countries. But what would be
feasible and desirable is to consider an approach where enhanced SDT
is provided on the basis of a clear set of criteria applicable to a limited
number of specific circumstances/constraints most frequently encoun-
tered in pursuit of development goals. Such an approach would address
the internal heterogeneity of development within all developing coun-
tries. It will also be a creative way of getting around the contentious issue
of differentiations including graduation. More importantly, the form and
content of SDT would be more focused and targeted.

This approach could be further developed to become a practical pro-
development SDT framework/umbrella agreement in order to institution-
alize and rationalize the adoption and application of SDT provisions. The
framework should include provisions reflecting the objectives and princi-
ples of SDT for developing countries. It should also embody important
elements such as the mandatory and legally binding nature of SDT, in-
corporation of development dimensions in all future agreements, evalua-
tions of implementation costs in terms of financial, capacity building and
technical assistance, establishing linkage of transition period to economic
and social criteria, a safeguard mechanism escape clause for development
purposes and a mechanism to review plans submitted by developed-
country members for the purpose of implementing the SDT obligations.
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Part III

Facing challenges





8

Making TRIPS work for developing
countries

Graham Dutfield

Effective developing-country decision making concerning TRIPS, and in-
ternational intellectual property (IP) rulemaking more generally, is ham-
pered by a number of factors. The first is an inevitable consequence of
these nations’ enormous diversity in terms of economic circumstances.
This diversity translates into quite disparate interests with respect to
TRIPS. So while congruent negotiating positions across the developing
world are possible, widely conflicting ones can arise too.

The second difficulty is that intellectual property rights are designed
with certain assumptions as to what a protectable intellectual production
should look like, and these categories are abundant in the developed
world but much less so in most developing countries. In the latter na-
tions, creativity may be common but cannot easily be described or
communicated in ways that lend it to IP protection. According to one
commentator (Boyle 1996: 125), ‘‘the author concept stands as a gate
through which one must pass in order to acquire intellectual property
rights. At the moment, this is a gate that tends disproportionately to
favor the developed countries’ contributions to world science and cul-
ture. Curare, batik, myths and the dance ‘lambada’ flow out of develop-
ing countries, unprotected by intellectual property rights, while Prozac,
Levis, Grisham and the movie Lambada! flow in – protected by a suite
of intellectual property laws, which in turn are backed by trade sanc-
tions’’. One may question the basis for his argument since corporations
and not individuals tend to own the most valuable rights, but the conse-
quences he describes are accurate.

Developing countries and the WTO: Policy approaches, Sampson and Chambers (eds),

United Nations University Press, 2008, ISBN 978-92-808-1153-7
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The third difficulty is that the sophisticated and aggressive intellectual
property forum management and other political strategies employed by
the United States and the European Union seem to undermine WTO
multilateralism. Increasingly, developing countries are pressured outside
the WTO forum to raise their IP standards well above those required by
TRIPS to become what is commonly dubbed ‘‘TRIPS plus’’.
On the other hand, I would argue that consumers everywhere are af-

fected by the phenomenon of IP overprotection. If correct, it is possible
to envisage the emergence of powerful transnational alliances to counter
this situation that could lead to greater balance in national and interna-
tional IP rules. There is some evidence that such alliances are being
formed and that developing-country negotiating stances in forums like
the WTO and the World Intellectual Property Organization (WIPO) are
being influenced by these informal coalitions consisting of diplomats,
NGOs, ‘‘counter-experts’’ and some companies.

Intellectual property and the varied interests of developing
countries

The current conventional wisdom is that the world’s most successful na-
tions are those best at producing, acquiring, deploying and controlling
valuable knowledge. Knowledge, especially new knowledge unavailable
to one’s rivals, is key to international competitiveness and therefore to
national prosperity. Those who accept such a view tend to assume, first,
that knowledge-based economies are nowadays wealthier, almost by def-
inition, than traditional or natural-resource–based ones. Second, that
wealth-creating knowledge, of the kind that turns economies into
knowledge-based ones, comes almost exclusively out of universities, cor-
porate laboratories and film, music, art and design studios, and not out of
such unlikely places as peasant farmers’ fields and indigenous commu-
nities. Third, this transformation requires the availability of high US- or
European-style standards of intellectual property protection and enforce-
ment. In short, rich countries have such standards, poor countries do not.
Therefore, to be like rich countries, poor countries must adopt these
standards; the ‘‘magic of the marketplace’’ will presumably conjure up
the rest.
Taking the first assumption, this is of course basically true. Nonethe-

less, reality defies lazy platitudes. While Singapore is a prosperous and
increasingly creative economy (Chow et al. 2007), the similarly sized
Qatar and Brunei are just plain rich. India, with Bollywood, its impres-
sive and rapidly expanding software industry and its sizeable and growing
biotechnological capacity in relation to its GNP, is mired in poverty that
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may take generations to eliminate. Of course, India cannot become a
rich, oil-based economy when there is no oil to base its economy on. But
most Indians work on the land, and the diffusion of state of the art
knowledge and technologies is only one part of the whole solution to the
problem of how to eke a decent income from agriculture.

Turning to the second assumption, statistics produced by international
organizations like the UN Development Programme, WIPO and the
World Bank suggest that most developing countries are not only failing
to be innovative but actually have to improve their innovation climate
dramatically before they can be competitive in high-technology fields, ex-
cept perhaps as assemblers and exporters of high-tech goods invented
elsewhere, like Costa Rica. Admittedly, our usual indicators of innova-
tion, such as R&D spending, education statistics and patent counts do
not tell the whole story and may in fact be misleading. But there appears
clearly to be a massive innovation gap between the rich and poor worlds
that is not going to be bridged for a long time except by a few elite coun-
tries, like China, India and Brazil.

But is such a negative and pessimistic view about developing countries
entirely accurate? Is there really a massive knowledge and innovation
gap between the rich and poor worlds? Confusingly, the best answer
to both questions is ‘‘yes and no’’. The ‘‘yes’’ part is obvious. North
America, Western Europe and East Asia have a massive lead over the
rest of the world in virtually all of the usual social and economic indica-
tors. But why is there a ‘‘no’’ in the answer at all? Because there is a
cultural bias in how we use terms like ‘‘knowledge economy’’ and
‘‘knowledge worker’’ whose effect is to underestimate the presence and
vital role of applied knowledge in all societies including those appearing
to be the most backward and traditional.

Creativity is not the sole preserve of suited knowledge workers in
glassy office blocks, professional artists and musicians and laboratory sci-
entists. If necessity really is the mother of invention, you would surely ex-
pect to see most innovation where the needs are greatest. And no needs
are greater than those of desperately poor people getting themselves and
their families through each day alive and well. Whether we look at health
or agriculture, we find that peasant communities are often able to draw
upon a huge body of knowledge passed on through many generations
(for examples see Dutfield 2005; Posey 1999). The same applies to
hunters and gatherers. Local knowledge, technologies and traditional cul-
tural expressions can be highly evolutionary, adaptive and even novel. In
short, knowledge held within ‘‘traditional’’ societies can be new as well as
old. We should not be surprised by this. Traditional knowledge has al-
ways had adaptive elements because the ability to adapt is one of the
keys to survival in precarious environments.
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So can we just assume, as we tend to do, that the world’s knowledge
and innovation ‘‘hotspots’’ are urban areas located almost exclusively in
Europe, North America and East Asia? In fact, there are many other in-
novation hotspots, some in the most remote and isolated regions of the
world. The problem is that few people recognize them as such, and few
of those are in positions of real power or authority. Consequently, innu-
merable opportunities to harness local knowledge and innovation for
trade and development are missed (see Gupta 2006).
Today’s more positive view, which informs the work of many develop-

ment workers, seriously challenges the idea that knowledge wealth neces-
sarily goes hand in hand with material wealth, and that innovation cannot
be common where there is mass poverty. What they point out also is that
knowledge and creative people may be far less scarce than are the insti-
tutions to help convert knowledge into wealth for local people and for
the benefit of the wider economy (Gupta 2006). Consequently, tradi-
tional knowledge and local innovations are being underutilized.
The third assumption that we come to is that achieving national pros-

perity and international competitiveness requires countries to make
available high US- or European-style standards of IP protection and en-
forcement. Naturally, transnational corporations like governments to be-
lieve this. Indeed, corporate lobbying has largely been responsible for the
barely accountable extension of patents, trademarks and copyright to
completely new kinds of subject matter in recent decades. We can now
patent microbes, plants and animals, even genes that have just been dis-
covered. We can trademark the MGM lion’s roar. The binary code be-
hind software programs is classed as a copyrightable work of literature.
Protection terms have been extended. The copyright term for authored
works in Europe, the United States and many of their trade partners
now continues for 70 years after the author’s death.
But do developing countries really need to adopt such standards, as

they increasingly have to, not so much because of TRIPS but as a result
of new commitments arising from bilateral trade agreements? Arguably
not. In fact, such standards may make them worse off. The historical rec-
ord strongly suggests that many of today’s economic leader countries
were themselves ‘‘knowledge pirates’’ in the past, and benefited from
being so (Ben-Atar 2004; Dutfield and Suthersanen 2005). As for the
present, a good case could be made for arguing that we in the developed
world are not becoming knowledge-based economies as quickly as we are
becoming knowledge-protected economies, or even – and this is a bit
more worrying – knowledge-overprotected ones, in which dominant in-
dustries maintain their market power by tying up their knowledge in
complex bundles of legal rights and instruments such as patents, copy-
rights, trademarks and restrictive contracts and licensing agreements.

144 GRAHAM DUTFIELD



Such bundles of rights often cover just one product; a drug for example
may be protected by a trademark, multiple patents, trade secrets and
copyright on the instructions.

It is far less clear that the creativity and innovation coming out of labo-
ratories and studios is increasing at a rate anywhere near as fast as the
rapidly growing size of corporate IP portfolios. Worryingly, this level of
protection may not only be a bad thing for consumers in terms of higher
prices, but it may actually stifle far more innovation than it promotes.
And things are getting worse. Every major company has to have an intel-
lectual property management strategy, which usually entails the aggres-
sive acquisition and enforcement of rights, because everybody else has
one. Among the harmful consequences are increased prices and reduced
access to knowledge.

Another trend to mention here is that public interest and pro-
competitive limitations and exceptions to the rights in many parts of the
world are being narrowed. That is a serious concern for developing coun-
tries seeking to acquire expensive life-saving drugs. Other likely negative
effects include undue constraints on the reproduction and distribution of
educational materials in countries where such materials are scarce, ex-
pensive and desperately needed.

What is now much less arguable than the consequences of these trends
is that the incorporation of negotiations on IP standards of protection
and enforcement, whose outcome was the TRIPS Agreement, was
actively and aggressively promoted by developed-country governments
including the European Community and industry associations and profes-
sional lobbyists.1 The primary aim was to deal with at least three threats
to the interests of large corporations and to the competitiveness of devel-
oped world economies, none of which was to enhance the development
prospects of developing countries. These perceived threats were copy-
right piracy, unauthorized use of trademarks and unwelcome competition
from generic drug firms able to take advantage of patent regimes’ exclud-
ing drugs from protection. The underlying assumption, only partially
correct, is that the interests of developed countries as represented by
governments and the European Commission and those of transnational
corporations headquartered in those nations, are congruent.

As a consequence of the huge stakes involved and of the way it came
into being, TRIPS has always been controversial. For many critics, IP
should never have been part of the Uruguay Round negotiations that
led to the WTO’s establishment. They say that IP is not trade-related,
and should as a result be dealt with elsewhere. They certainly have good
reason to question the need for the Uruguay Round to have covered in-
tellectual property. Indeed, even some of those who were most enthusias-
tic about TRIPS have joined the sceptics, albeit for different reasons. For
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example, the very influential Bruce Lehman, a former head of the US Pa-
tent and Trademark Office, now claims in public that the United States
would have been better off pushing for strict environmental and labour
standards in the Uruguay Round instead of insisting with so much
determination on an IP agreement.2 But the critics are wrong to say that
intellectual property is not trade-related. IP has always been inherently
trade-related.
While we may accept as given that TRIPS was not intended to benefit

developing countries,3 it does not automatically follow that TRIPS
cannot benefit them. I make this assertion not only because of the pro-
development and social welfare language in several TRIPS articles, but
for two other reasons. First, much of the language of TRIPS is ‘‘strategi-
cally vague’’. Consequently, it is subject to various plausible interpreta-
tions that may with imagination and vision translate into quite a lot
of policymaking freedom. Second, developing countries are extremely
widely differentiated in terms of scientific, industrial and technological
capacities and market opportunities. Consequently, their interests are
differentiated too. For the developing world generally, TRIPS is almost
certainly a net loss, at least in the short term.4 But for some developing
countries, gains from implementing parts of TRIPS are definitely possi-
ble, especially in cases where certain industrial sectors are already fairly
advanced. Of course it is not this simple. TRIPS was one of a whole pack-
age of agreements and so developing countries may have calculated that
while TRIPS was a loss, they could identify net overall gains from the
whole package of WTO agreements.
What developing countries are likely broadly to agree upon is that sub-

stantive harmonization of IP rights at the level of today’s developed
countries is very unlikely to be in any of their interests, in large part
because it would close the door on past development strategies that
worked. For example, in a comprehensive study of the evolution of the
Japanese patent system, which shows that for almost all of its existence
it was very much ‘‘TRIPS minus’’, Fisher (2004) is drawn to conclude
that: ‘‘the meteoric rise from feudal serf to technological whiz-kid that
the country has undergone in less than 150 years is little short of astound-
ing, and poses the question of whether it could be repeated today. The
homogenisation of patent law, the claim implicit in TRIPS that one size
can, and indeed should, fit all, does not adequately correspond with the
picture of Japan’s evolution’’ (113).
Research by Kim (2003) on the experience of South Korea led him to

find that ‘‘strong IPR [intellectual property rights] protection will hinder
rather than facilitate technology transfer to and indigenous learning ac-
tivities in the early stage of industrialisation when learning takes place
through reverse engineering and duplicative imitation of mature foreign
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products’’. He also concluded that it is ‘‘only after countries have accu-
mulated sufficient indigenous capabilities with extensive science and tech-
nology infrastructure to undertake creative imitation in the later stage
that IPR protection becomes an important element in technology transfer
and industrial activities’’ (5).

However, while all developing countries have good reason to oppose
harmonization in favour of differentiation, this does not make their inter-
ests identical. Lall’s (2003) research found ample evidence that ‘‘the need
for IPRs varies with the level of development’’. Based in part on the
work of Maskus (2000: 95–96), he went on to say:

Many rich countries used weak IPR protection in their early stages of industri-
alisation to develop local technological bases, increasing protection as they ap-
proached the leaders. Econometric cross-section evidence suggests that there is
an inverted-U shaped relationship between the strength of IPRs and income
levels. The intensity of IPRs first falls with rising incomes, as countries move
to slack IPRs to build local capabilities by copying, then rises as they engage
in more innovative effort. The turning point is $7,750 per capita in 1985 prices
. . . , a fairly high level of income for the developing world. (Lall 2003: 11)

It is one thing to say that relatively advanced developing countries prefer,
if given the opportunity denied to them by TRIPS, to weaken their IP
rights in order to advance their capacities to innovate through imitation-
derived technological learning, and then strengthen them later when they
are more innovative. It is quite another thing to assume that such a policy
works just because many governments have favoured it. Nonetheless, in-
tuitively it makes much sense and there is a wealth of historical experi-
ence to back it up.

Competitive liberalization and the erosion of
multilateralism

TRIPS may well be more harmful than beneficial for the developing
world as a whole. Nonetheless, attempting to unify developing countries
in a blanket opposition to all of its provisions is utterly unachievable. The
interests are just too diverse, not just between countries but within them.
For example, India tends to take a strong pro-copyright stance because of
Bollywood, but is much more sceptical about patents, tending to side
with most other developing countries. Besides, whatever the views of in-
dividual developing countries vis-à-vis TRIPS, the fact is that the central
position of the Agreement in the international IP regime is under threat,
as multilateralism itself is being circumvented and eroded. Until recently,
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TRIPS seemed to be the most important element of the effort to pull up
developing countries’ IP standards of protection and enforcement to the
level of the developed countries and to modernize IP protection so as to
accommodate rapid advances in emerging fields like biotechnology and
the digital technologies. But now, if recent trade deal-making and the
views of people like Lehman are anything to go by, TRIPS may be out-
living its purpose for those corporations that successfully lobbied for an
IP agreement in the Uruguay Round and the governments that took up
their demands. Why? First, because the WTO system of trade gover-
nance currently does not make it easy to achieve radical revision of exist-
ing agreements or, for that matter, consensus on the need for new ones.
Second, developing countries have tended not to implement TRIPS with
much enthusiasm, and enforcement measures continue to be inadequate
from the view of the IP owners. Third, for the developed countries and
transnational industry, other forms of trade diplomacy seem to further
their interests more effectively.
What does transnational industry actually want? In the area of patents,

the priority is global harmonization pitched at a level such that TRIPS is
the floor, the absolute minimum that is acceptable. Moves are afoot at
WIPO to go much further than TRIPS by intensifying substantive patent
law harmonization in the interests of helping well-resourced companies
to acquire geographically more extensive and secure protection of their
inventions at minimized cost (Musungu and Dutfield 2003). Substantive
harmonization is more than just making the patent systems of countries
more like each other in terms of enforcement standards and administra-
tive rules and procedures. It means that the actual substance of the
patent standards will be exactly the same to the extent, for example, of
having identical definitions of novelty, inventive step and industrial appli-
cation. Given the rich countries’ interests in harmonization, it is likely to
result in common (and tightly drawn) rules governing exceptions to pa-
tent rights, and the erosion of freedoms to exclude from patentability
types of subject matter or technological fields on public policy or national
interest grounds.
Harmonization is important with copyright too, especially in such areas

as term of protection and subject matter; for example, the developed
countries are encouraging the developing countries to extend the term
of copyright protection beyond that required by TRIPS to life of the au-
thor plus 70 years, as in Europe and the United States. But the situation
is a little different. One reason is that the complex array of stakeholders5
whose economic and moral interests are affected by copyright makes har-
monization much more difficult to achieve. Another is that rapid techno-
logical developments have made the transnational copyright industries
determined to achieve an international regime that is sufficiently dynamic
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to respond speedily to the massive opportunities and vulnerabilities af-
forded by technological advances that (1) provide new means for copy-
right owners to disseminate their works to the public but that also (2)
threaten to undermine the control over markets in these works by en-
abling copiers to flood markets with unauthorized versions of these
works and by allowing potential consumers to copy them. Such ‘‘dynamic
responsiveness’’ cannot be achieved at the WTO, since, as we mentioned,
the WTO agreements have proved not to be susceptible to the substantial
periodic revisions that would be necessary to satisfy industry.

The TRIPS approach to achieving ever-higher IP protection levels is
being supplemented by an expanding menu of alternatives. These include
technical assistance, threats and intimidation, and ‘‘forum management’’
including the use of WIPO and bilateral trade and investment agree-
ments.

The provision of IP technical assistance by international organizations,
developed-country governmental agencies, IP offices and business and
law associations has become quite controversial. Such assistance often
seeks to promote standards of IP protection higher than those required
by TRIPS in order to protect the interests of providers and funders. In-
deed, ‘‘industry experts have played a prominent role in IP-related tech-
nical assistance initiatives undertaken in the United States’’ (Matthews
and Munoz-Tellez 2006: 648).6 Such assistance may involve training pro-
grammes, the dissemination of propaganda extolling the virtues of intel-
lectual property and the harm caused by piracy and even the drafting of
legislation.

Sometimes rich countries are alleged to resort to intimidation and
threats of trade sanctions against poor countries they accuse of condon-
ing piracy or of having ‘‘inadequate’’ IP systems. The United States has
been particularly aggressive in this regard. Indeed, its government is re-
quired to take a tough stance against ‘‘offending’’ countries under the
country’s domestic trade law.7

Forum management refers to a strategy sometimes referred to as
forum shifting (see Braithwaite and Drahos 2000). The former term is
more accurate and better accommodates the sophistication of US trade
and IP strategy, which can involve both the opening up of new forums
and the closing of old ones. Most countries seek to use it, but only the
powerful nations can practice it well. Weaker countries normally must
unite to have a chance of being good forum managers.

The idea behind the forum management concept is that where negotia-
tions take place can make a big difference to their outcome, and is there-
fore a strategic matter. Achieving goals relating to certain issues can
involve the opening, closing and shifting of negotiating or jurisdictional
forums. For example, in the 1980s the United States opened up GATT
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as another forum to pursue its IP-related interests. At the same time it
kept the WIPO forum open to introduce ‘‘TRIPS-plus’’ standards through
new conventions such as the WIPO Copyright Treaty, and the Substan-
tive Patent Law Treaty currently under negotiation. On the other hand,
while the United States is seeking to confine traditional knowledge (TK)
to WIPO’s Intergovernmental Committee on Intellectual Property and
Genetic Resources, Traditional Knowledge and Folklore, several devel-
oping countries have insisted that TK also be covered by WIPO’s Stand-
ing Committee on the Law of Patents, and in the TRIPS Council.
Perhaps the most significant new development in the field of IP forum

management is the proliferation of bilateral and regional negotiations on
trade and investment that have led to many developing countries’ adopt-
ing heightened standards of IP protection through the resulting agree-
ments. These bilateral and regional agreements have proved to be a
useful way to get individual, or sometimes groups of, developing coun-
tries to introduce so-called ‘‘TRIPS plus’’ provisions that go beyond
what TRIPS requires, such as:
(1) extending patents and copyright to new kinds of subject matter;
(2) eliminating or narrowing permitted exceptions including those still

provided in US and European IP laws;
(3) extending protection terms;
(4) introducing new TRIPS-mandated IP rules earlier than the transition

periods allowed by TRIPS; and
(5) ratifying new WIPO treaties containing TRIPS-plus measures.
In addition, they appear sometimes to require, at least implicitly, that
developing-country parties drop certain IP-related demands the same
countries are making in multilateral forums such as the TRIPS Council.
The United States and the European Community both use the bilater-

alism strategy, but the United States has been the more aggressive.
Nonetheless, as an active and sophisticated IP forum manager, the US in-
terest in bilateralism and regionalism does not mean abandoning the
multilateral approach. In this case, forum management entails the prolif-
eration of forums, keeping as many open at the same time as possible.
According to the former United States Trade Representative, Robert
Zoellick, US trade strategy is about not putting all of America’s eggs in
one basket:8

When the Bush Administration set out to revitalize America’s trade agenda
almost three years ago, we outlined our plans clearly and openly: We would
pursue a strategy of ‘‘competitive liberalization’’ to advance free trade globally,
regionally, and bilaterally. . . . At its most basic level, the competitive liberaliza-
tion strategy simply means that America expands and strengthens its options. If
free trade progress becomes stalled globally – where any one of 148 economies
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in the World Trade Organization has veto power – then we can move ahead re-
gionally and bilaterally. If our hemispheric talks are progressing stage-by-stage,
we can point to more ambitious possibilities through FTAs [free trade agree-
ments] with individual countries and sub-regions. Having a strong bilateral or
sub-regional option helps spur progress in the larger negotiations.

It is perhaps because of these developments that criticisms of TRIPS and
WTO multilateralism seem to have become less shrill in the last few
years. For many people there are far worse things going on in intellectual
property diplomacy than anything that happens in the rooms and corri-
dors of the WTO!

Implications for TRIPS negotiations

So far in this chapter we have raised some important issues relating to in-
ternational IP rulemaking and the developing countries. We have also
criticized certain trends in IP law, suggesting that they are harmful, or at
least suboptimal, to developing countries and probably – and this is a
highly significant point – to people everywhere. TRIPS deserves criticism
for failing adequately to accommodate the freedom each WTO member
should have, within reason, to design the IP rules that best serves its in-
terests. However, imperfect as the WTO rulemaking and enforcement
system undoubtedly is, developing countries should use the WTO regime
to the maximum in order to achieve the necessary checks and balances so
that the opportunities in TRIPS, and international trade more generally,
can be exploited to their best advantage.

Achieving the necessary checks and balances should be about far more
than opposing TRIPS-plus. For one thing, developing countries should
have a positive agenda concerning IP rights; rather than just oppose de-
veloped country initiatives, they should be putting forward their own pro-
posals based on assessments of how they can design IP rules to support
domestic industry and the public interest. In any case, it is unrealistic to
expect the WTO to shelter developing countries from TRIPS-plus pres-
sures in other forums.

So are developing countries making the most of their opportunities in
the WTO to pursue a positive pro-development IP agenda? And if not,
what can they do? Without doubt, developing country WTO members
have succeeded in resisting further tightening of the TRIPS rules and
have had some small victories along the way by concentrating their ef-
forts on a set of issues that a sufficient number of them deem important.
On the other hand, other important matters are accorded insufficient
attention.
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Perhaps the issues in which developing countries have invested the
most effort in terms of agenda setting and the submission of substantial
proposals are public health and the review of Article 27.3(b), which has
covered the exceptions to patentability in the field of biotechnology,
the sui generis system for plant varieties and the relationship between
TRIPS and the Convention on Biological Diversity. Traditional knowl-
edge has also been discussed as part of this review. It is probably not
coincidental that public health and Article 27.3(b) issues have been the
focus of a great deal of NGO campaigning. In addition, some developing
countries have actively debated the subject of geographical indications,
which may arguably be useful means for traditional rural populations to
generate wealth from products based on the application of their local
knowledge, which is otherwise difficult to protect by patents. It is impor-
tant here also to mention technology transfer and the transitional peri-
ods, neither of which is a particularly ‘‘sexy’’ issue for NGOs, but which
are of special importance to the least-developed countries because of cer-
tain provisions in TRIPS that are specific to that category of poor coun-
tries.
Let us look more closely at the subjects of public health, Article

27.3(b), traditional knowledge, technology transfer to LDCs and the
transition periods for the LDCs. The coverage of these subjects should
provoke consideration of at least three key questions: (1) Are these the
issues that developing countries should be focusing on? (2) Are positive
results being achieved? And (3) are issues of greater strategic import for
developing countries and for which prospects for success may be greater
being overlooked?

Public health

At the November 2001 Doha Ministerial Conference, the WTO members
adopted the Declaration on the TRIPS Agreement on Public Health. The
Declaration was a response to concerns expressed by many developing
countries that the patent-related obligations in the TRIPS Agreement
and the fairly constrained limitations and exceptions to the rights formed
a barrier to access to life-saving medicines due in large part to the effects
that patent monopolies have on prices.
The Declaration could not have resulted without a great deal of devel-

oping country unity plus support from a few sympathetic developed
countries, some powerful NGO actors and a small group of expert legal
advisors who we might wish to refer to as ‘‘counter-experts’’. It opens by
stating, ‘‘the TRIPS Agreement does not and should not prevent Mem-
bers from taking measures to protect public health’’. Perhaps the most
important paragraph is the fifth, which clarifies the freedoms all WTO
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members have with respect to compulsory licensing, their determination
of what constitutes a national emergency or other circumstances of ex-
treme urgency, and exhaustion of rights. Thus, the declaration reaffirms
the right to use to the fullest the provisions in TRIPS allowing each mem-
ber ‘‘to grant compulsory licenses and the freedom to determine the
grounds upon which such licenses are granted’’. The declaration explic-
itly mentions that public health crises ‘‘relating to HIV/AIDS, tubercu-
losis, malaria and other epidemics, can represent a national emergency or
other circumstances of extreme urgency’’.

One matter the declaration left unresolved is whether governments can
only grant a compulsory license to a domestic manufacturer. Since
TRIPS stipulates under Article 31(f) that unauthorized use of a patent
shall be ‘‘predominantly for the supply of the domestic market’’, award-
ing a license to an overseas manufacturer would conflict with TRIPS
since the use would be to supply a foreign market. This is an important
issue because many poor countries lack the capacity to manufacture the
HIV/AIDS treatments and would therefore need to import them from
countries like India, an important supplier of relatively cheap generic
drugs. To make the situation even more difficult, India is required by
TRIPS to introduce product patents on drugs from 2005 and has recently
complied. Normally patents prevent not just the unauthorized sale of
protected products but also their manufacture. Therefore, even if a poor
country granted a compulsory license to a generic firm in India or in any
other foreign country, if the drug were protected by a patent in the ge-
neric firm’s country too, the licensee would not actually be able to make
the drug.

The obvious solution would be for the rules to be changed so that
manufacture of the patented drug would not in such cases have to be pre-
dominantly for the supply of the domestic market. Paragraph six of the
Declaration acknowledges this problem, instructing the TRIPS Council
‘‘to find an expeditious solution to this problem and to report to the Gen-
eral Council before the end of 2002’’. No solution was reached within this
deadline, and it was only in August 2003 that one was agreed, the August
30 Decision (WTO 2003a).

The most important part of the August 30 Decision is paragraph two,
which provides the terms under which a WTO member may export a
pharmaceutical product under a compulsory license to a country with no
or insufficient manufacturing capacity on the basis of a waiver of the con-
dition in Article 31(f). These terms are fairly detailed, in part because the
pharmaceutical industry was concerned that drugs manufactured under
the waiver might be diverted to other markets.

On 6 December 2005, a more permanent solution was found when
the WTO members agreed to amend TRIPS by adopting a protocol that
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supplements TRIPS with the insertion of an Article 31 bis and an annex.
Together these have the effect of making Article 31(f) inapplicable in the
case of an eligible exporting member supplying an eligible importing
member with a drug under certain clearly defined terms (WTO 2005).
To date, no developing country has been able to take advantage of this

rather complicated system. One wonders whether all of the considerable
effort in devising and adopting it will lead to any substantial enhance-
ment in access to medicines for the poor.
Despite so much attention being given to this issue, one very important

matter concerning public health that has not been adequately debated in
the TRIPS Council to the great cost of developing countries is that of test
data exclusivity as provided in Article 39. For pharmaceutical companies
whose drugs are soon to go off patent, the way that governments regulate
third-party access to and use of clinical-trial and other test data can, at
least in some cases, make a difference as to when a generic firm can enter
the market with its equivalent product. Clearly the stakes are very high,
especially for poor countries with large numbers of people unable to af-
ford the drugs they need to stay alive.
Article 39.3 provides for the protection of test data in respect of phar-

maceutical and agricultural chemical products that utilize new chemical
entities. It must be protected against ‘‘unfair commercial use’’. Disclosure
of such data is prohibited but may be allowed if necessary to protect the
public or if legal protection measures against unfair commercial use are
already in place. In justifying such provisions, Article 39.1 refers to
Article 10 bis of the Paris Convention, according to which ‘‘any act of
competition contrary to honest practices in industrial or commercial mat-
ters constitutes an act of unfair competition’’.
How countries may give effect to Article 39.3 is unclear but the vague-

ness of the language suggests that WTO members have a fair bit of lee-
way to interpret it as they see fit. Some of them have provided a period of
exclusivity – typically at least five years – to the originator of the data
during which drug regulators may not use the data to determine whether
to approve the marketing of purportedly equivalent products, and ge-
neric firms may not use it in an attempt to convince regulators that their
product is sufficiently ‘‘equivalent’’ to be marketable. Alternatively, the
provision can be interpreted as not prohibiting regulators from doing
this but merely as preventing generic producers from being able to
acquire the data through dishonest commercial practices (UNCTAD-
ICTSD 2005: 531).
In the case of test data protection, strategic vagueness has probably not

served the developing countries well. In the absence of an agreed mini-
malist interpretation in the TRIPS Council, developing countries are
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being pressured to emulate the developed countries by implementing Ar-
ticle 39.3 in their national laws in the form of a limited period of data ex-
clusivity. On account of industry lobbying, data exclusivity provisions
frequently crop up in bilateral and regional free trade agreements where
the United States is one of the parties. In some cases, they are bound to
become a barrier to the market entry of generic drugs, thereby unduly
and unnecessarily restricting price-lowering competition and limiting the
freedoms of governments to do much about it.

Consider two recent free trade agreements, the 2004 US-Chile FTA
and the 2005 US-Dominican Republic-Central America FTA (US-DR-
CAFTA). The US-Chile FTA provides that generic companies are pro-
hibited from marketing a new chemical entity-based drug on the basis of
undisclosed clinical trial data submitted to the government as a condition
of its approval. This prohibition is for at least five years after the ap-
proval date. In some cases this will hold up the marketing of the generic
drug until some years after the expiry of any patent on the drug.

The US-DR-CAFTA differs somewhat, for example, in recognizing
that some countries may approve a new drug on the basis of its prior ap-
proval in another country (e.g., the United States) without the company
having to submit clinical trial data in those countries too. But, as with the
US-Chile FTA, the prohibition on marketing the generic version is for at
least five years from the date of approval of the original pharmaceutical
product.

Such a provision applies even in cases where a generic firm is seeking
to enter the national market before the original manufacturer, who may
not be interested in supplying this particular market. Clearly, these re-
quirements have the potential to stall the introduction of generics in
cases where the patent has already expired or where there was no patent
in the first place, and are not balanced by any language affirming the right
of countries to respond to public health crises as they see fit.9 This is de-
spite the aforementioned clarification in the Declaration on the TRIPS
Agreement and Public Health that ‘‘the TRIPS Agreement does not and
should not prevent members from taking measures to protect public
health’’.

Article 27.3(b) and traditional knowledge

In essence, Article 27.3(b) concerns exceptions to patentability in the
area of biotechnology. It permits WTO members to exclude from patent-
ability ‘‘plants and animals other than micro-organisms, and essentially
biological processes for the production of plants or animals other than
non-biological and microbiological processes. However, Members shall
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provide for the protection of plant varieties either by patents or by an ef-
fective sui generis system or by any combination thereof. The provisions
of this subparagraph shall be reviewed four years after the date of entry
into force of the WTO Agreement.’’
The review of the provisions of Article 27.3(b) began in 1999 and is on-

going. At Doha, ministers representing WTO members clarified their
commitment to opening up negotiations on issues relating to Article
27.3(b) to include the relationship between the TRIPS Agreement and
the Convention on Biological Diversity (CBD), and the protection of tra-
ditional knowledge and folklore. According to paragraph 19 of the Min-
isterial Declaration,

We instruct the Council for TRIPS, in pursuing its work programme including
under the review of Article 27.3(b), the review of the implementation of the
TRIPS Agreement under Article 71.1 and the work foreseen pursuant to para-
graph 12 of this Declaration, to examine, inter alia, the relationship between
the TRIPS Agreement and the Convention on Biological Diversity, the protec-
tion of traditional knowledge and folklore, and other relevant new develop-
ments raised by Members pursuant to Article 71.1. In undertaking this work,
the TRIPS Council shall be guided by the objectives and principles set out in
Articles 7 and 8 of the TRIPS Agreement and shall take fully into account the
development dimension.

The key challenge for developing countries is that many of them remain
unclear about how to tailor their patent regulations to promote their in-
terests in the acquisition, development and application of biotechnology,
and therefore how best to exploit these flexibilities. In essence, two types
of flexibility exist in Article 27.3(b). These are (1) the optional subject
matter exceptions and (2) the possibility to define the terms in a variety
of ways. Clearly, the language of this provision is complicated. But it is
also subject to a wide range of interpretations, a situation that allows
policy makers to implement TRIPS in a very large number of possible
ways. Inevitably, developing-country WTO members vary in terms of
where they should focus their energies, and where they would prefer
these negotiations to lead.
The challenges that subsequently arise are threefold. The first is to

identify all possible ways that Article 27.3(b) can be interpreted. The
second is to identify the goals that governments wish to use their
biotech-related patent rules to further. This must surely be based upon
assessments of present biotech capacity of the country in question and
of its future potential. The third challenge is for government policy
makers on the basis of such an assessment, and a decision on the goals it
wishes to pursue, to select from all of the possible interpretations the op-
timal patent rules available under Article 27.3(b).
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Understandably, though, much of the discussion on Article 27.3(b) has
focused on how best to address a wide range of moral, political and
economic concerns about ‘‘patenting life’’ and ‘‘biopiracy’’ (to use two
popular NGO slogans). Far less consideration has been paid to how de-
veloping countries can best take advantage of the subparagraph to fur-
ther their development interests.

The CBD-TRIPS relationship and the protection of TK and folklore,
both positive and defensive, are also being discussed in other forums.
These include WIPO’s Intergovernmental Committee on Intellectual
Property and Genetic Resources, Traditional Knowledge and Folklore,
and the Conference of the Parties to the CBD and its subsidiary working
groups. Not surprisingly, similar debates and proposals come up in each
of these forums. Some developed countries, most notably the United
States, prefer to confine debate on IP and genetic resources, the CBD
and traditional knowledge to WIPO’s Intergovernmental Committee,
and treat these as purely technical issues that can be resolved by
modifying the implementation of existing norms rather than creating
new ones.

One key developing-country demand that has come up in all the fo-
rums is that of disclosure of origin including prior informed consent.
Many developing countries are counting on the WTO as the forum that
can secure the incorporation of disclosure of origin in international pa-
tent law while accepting that more far-reaching norm-creating activities
such as drafting a possible treaty on the protection of traditional knowl-
edge should be left to WIPO.

‘‘Disclosure of origin’’ has become a collective term for certain re-
quirements to be incorporated into patent law. These requirements vary
widely in terms of the weight and nature of the legal, administrative or
informational burdens placed on patent applicants and owners. Accord-
ingly, it is convenient to describe three types of disclosure requirement.

The first may be called ‘‘voluntary disclosure’’ and would encourage
the disclosure of genetic resources and/or traditional knowledge relevant
to an invention being patented. Its omission would not disqualify the
patent application from being accepted, being granted or being sub-
sequently enforced. In other words, non-compliance gives rise to no legal
consequences.

The second version is ‘‘mandatory disclosure’’. Failure to disclose or
dishonest disclosure would have one or some of the following conse-
quences: the patent application would not be accepted; it would be
rejected during the prosecution stage; if granted it would not be enforce-
able; or if granted it would be revoked with possible criminal sanctions for
wrongdoers. The burden of compliance is placed on the patent applicants
and the patent granting offices. The role of provider country governments
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would be to monitor compliance and take legal action in cases of alleged
non-compliance.
The third version can be called ‘‘proof of legal acquisition’’. This would

tie the patent system more closely to the CBD’s access and benefit shar-
ing (ABS) provisions, in particular to the ABS regimes operating in those
countries directly providing the genetic resources and/or traditional
knowledge. One way to implement this is to require patent applicants to
submit with their application official documentation from provider coun-
tries proving that genetic resources and – where appropriate – associated
TK were acquired in accordance with the ABS regulations including con-
formity with such obligations as prior informed consent, with the terms
mutually agreed between providers and the recipients, and with the
need to comply with CBD Article 8(j), which deals with the knowledge,
innovations and practices of indigenous and local communities, and re-
quires that benefits from their usage be shared with them.
In May 2006, Brazil, India, Pakistan, Peru, Thailand and Tanzania pro-

posed in the WTO General Council that new text be incorporated into
the TRIPS Agreement under Article 29, which deals with conditions on
patent applicants. Paragraph 2 of the proposed Article 29 bis on disclo-
sure of origin of biological resources and/or associated traditional knowl-
edge would state the following:

Where the subject matter of a patent application concerns, is derived from or
developed with biological resources and/or associated traditional knowledge,
Members shall require applicants to disclose the country providing the re-
sources and/or associated traditional knowledge, from whom in the providing
country they were obtained, and, as known after reasonable inquiry, the coun-
try of origin. Members shall also require that applicants provide information in-
cluding evidence of compliance with the applicable legal requirements in the
providing country for prior informed consent for access and fair and equitable
benefit-sharing arising from the commercial or other utilization of such re-
sources and/or associated traditional knowledge. (WTO 2006)

Clearly this issue is important to some developing countries. But should it
be? It is an open question, but while developing countries understand-
ably do not wish to be exploited, the measures proposed by those six
countries are unlikely to work in practice without an effective and inex-
pensive monitoring system for cross-boundary genetic resource transfers.
No such system is in operation yet. Besides, so much of the discussion on
disclosure of origin seems to be about preventing so-called ‘‘biopiracy’’.
Relatively little consideration has been given to encouraging collabora-
tions with foreign institutions and scientists that can help developing
countries to enhance their scientific and technological capacities in order
to generate wealth from their biological resources.
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Geographical indications

Geographical indications (GIs) are defined in the TRIPS Agreement as
‘‘indications which identify a good as originating in the territory of a
Member, or a region or locality in that territory, where a given quality,
reputation, or other characteristic of the good is essentially attributable
to its geographical origin’’. GIs are similar in function to trademarks, the
difference being that the former identifies a product with a particular ter-
ritory, whereas the latter identifies a product with a company or brand.

WTO members are required to permit legal action enabling traders to
prevent: (1) the designation or presentation of a good (such as a trade-
mark) that suggests, in a manner that misleads the public, that the good
in question originates in a geographical area other than the true place of
origin; and (2) any use that constitutes unfair competition. Article 23
deals solely with wines and spirits, which are subject to additional protec-
tion. This evidences how far the European wine- and spirit-exporting
countries were willing to go in pursuit of their economic interests with re-
spect to such goods.

In November 2001, the WTO members attending the Doha Ministerial
Conference agreed ‘‘to negotiate the establishment of a multilateral sys-
tem of notification and registration of geographical indications for wines
and spirits by the Fifth Session of the Ministerial Conference’’. With re-
spect to the possible extension of the enhanced protection of geo-
graphical indications to products other than wines and spirits, it was
agreed that issues related to this matter would be addressed in the Coun-
cil for TRIPS, an indication of the lack of consensus.

Despite the fact that they are in TRIPS largely at the instigation of the
European Commission, GIs have for several years been promoted as a
concession to developing countries that they ought to take advantage of.
Supposedly, they provide the means by which developing countries can
use IP to protect categories of local rural knowledge that they possess in
abundance. In particular, the European Union and the Swiss government
are very keen to promote GIs worldwide by arguing that this part of
TRIPS can potentially provide substantial gains for developing countries.
This seems plausible when one considers that GIs are especially appro-
priate for the produce of small-scale producers and cultivators, and, it
should be underlined here, not just for foods and beverages but also
handicrafts and other hand-made items. As one scholar argues, when
countries adopt GIs they implicitly accept ‘‘the underlying philosophy of
the distinctiveness of local and regional products’’. Furthermore, ‘‘global-
ization of . . . artisanally-based principles’’ inherent to geographical indi-
cations ‘‘counters the standardization of products which is normally
considered the outcome of the internationalization of the agro-food

MAKING TRIPS WORK FOR DEVELOPING COUNTRIES 159



industries [and] assists small family firms to resist the industrialization
and corporatization of production’’ (Moran 1993).
GIs appear superficially to be a subject that developing countries

should be able to adopt a unified stance on. Indeed, generally speaking,
developing countries consider the additional protection extended to wines
and spirits to typify the lack of balance in TRIPS. But after that, the con-
sensus starts to break down.
Many developing countries are rich in traditional knowledge having

applications in agriculture, food production and small-scale manufactur-
ing. So GIs would appear to have real potential in terms of developing
and exploiting lucrative markets for natural products including those
manufactured by resource-poor farming communities. Such countries
tend to favour the extension of the additional protection to cover all
products, not just beverages. Are they right to be so pro-GI with respect
to products they wish to export? Possibly they are, but caution should be
exercised. GIs are useless without good standards of quality control and
marketing, and up-to-date information on markets, including foreign
ones, if the products are to be exported. At present the potential of geo-
graphical indications for developing countries is somewhat speculative
because this type of IPR has been used only in a few countries outside
Europe. Moreover, many GIs have quite small markets, and a relatively
small number trade internationally.
Other developing countries do not have an abundance of TK and are

key exporters of products that compete with well-established GI-
protected goods coming from Europe. For those countries, GIs may be
considered a threat and not an opportunity. Indeed, some such countries
are understandably concerned that the present enthusiasm for GIs
among Europeans is really about protectionism. For example, New
World developing country wine-producer countries like Chile and Ar-
gentina and also South Africa are competitors with Europe, and tend to
be unhappy about the privileged status of wines and spirits because this
serves the interests of their Old World competitors. Many of the place
names in these countries originated in Europe. Some developed coun-
tries, such as Australia, feel the same way.
In short, there can be no ‘‘developing country position’’ on GIs and it

is futile to try to achieve one. But since the interests and negotiating po-
sitions of developed countries also differ sharply, these negotiations on
GIs could end up in stalemate.

The least-developed countries

Under TRIPS, the least-developed countries (LDCs) were allowed until
1 January 2006 to apply the Agreement in full. However, they have man-
aged to secure two extensions. The Doha Declaration on the TRIPS
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Agreement and Public Health allowed LDCs to delay implementation of
patent protection for pharmaceutical products and legal protection of un-
disclosed test data submitted as a condition of approving the marketing
of pharmaceuticals until 1 January 2016. In November 2005, the TRIPS
Council extended the deadline for fully implementing the rest of TRIPS
by a further seven and a half years to 1 July 2013. Undoubtedly, these are
achievements for LDCs, even if some of them have already implemented
some or all of TRIPS.

As for technology transfer, the Ministerial Declaration expressed
agreement on the establishment of a Working Group to examine ‘‘the re-
lationship between trade and transfer of technology, and of any possible
recommendations on steps that might be taken within the mandate of the
WTO to increase flows of technology to developing countries’’. The
Doha Decision on Implementation-related Issues and Concerns reaf-
firmed the mandatory nature of Article 66.2, according to which ‘‘devel-
oped country Members shall provide incentives to enterprises and
institutions in their territories for the purpose of promoting and encour-
aging technology transfer to least-developed country Members in order
to enable them to create a sound and viable technological base’’. The
TRIPS Council was directed to establish ‘‘a mechanism for ensuring the
monitoring and full implementation of the obligations in question’’.

Pursuant to this, in February 2003, the Council for TRIPS adopted a
decision requiring the developed country WTO members to ‘‘submit an-
nually reports on actions taken or planned in pursuance of their commit-
ments under Article 66.2’’ (WTO 2003b). Such reports must provide the
following information: (1) an overview of the incentives regime put in
place to fulfil the obligations of Article 66.2, including any specific legis-
lative, policy and regulatory framework; (2) identification of the type of
incentive and the government agency or other entity making it available;
(3) eligible enterprises and other institutions in the territory of the Mem-
ber providing the incentives; and (4) any information available on the
functioning in practice of these incentives.

It is hard to see such pressure on developed countries to comply with
Article 66.2 going very far. The real difficulty is that technologies tend to
be privately owned and governments are limited in terms of how far they
are able and willing to intervene so as to assure they are transferred to
the LDCs.

Conclusions and a proposal for more development-friendly
IP rulemaking

Historical evidence shows that well-designed IP systems can benefit na-
tional economies just as poorly designed ones can harm them. But how
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does one go about designing and negotiating an appropriate IP system or
fine-tuning an existing one? The economic and social impact of IP reform
is very hard to predict reliably, especially in the long-term. This is partic-
ularly the case for developing countries. This is a real handicap in the
present situation where countries are pressured to negotiate and imple-
ment new multilateral trade rules, bilateral or regional free trade or in-
vestment agreements, and to respond to powerful stakeholder groups –
often foreign ones – demanding changes to national regimes that may
not serve the interests of their citizens and other domestic stakeholders.
Such difficulties in measuring impacts make it difficult for governments
and their representatives to know what negotiating position to adopt on
IP, how best to handle complex trade issue-linkage bargains, and how far
they should accommodate the demands of international business interests
clamouring for change to domestic IP rules.
As with other areas of business regulation, IP policymaking and nego-

tiation position formation is, or at least should be, a matter for national
decision making involving the collaboration of all national stakeholders,
including owners, users and the public. Foreign interests should not be
ignored but government business regulation is about what is good for
the national economy and the country’s citizens. Good policymaking can-
not be based solely on the implementation of obligations accepted in
multilateral treaties or regional or bilateral trade agreements. Unfortu-
nately, policymaking often seems to be done in this way, which is to say
that policytaking is the norm rather than policymaking. What we have
here are political and technical challenges.
Until recently, intellectual property was a subject for specialists, and

was considered to have little if anything to do with, for example, bio-
diversity conservation, the rights of indigenous peoples and poor farmers
in developing countries, human rights (except for author’s moral rights)
or spiritual values, or with the interests of consumers, patients or li-
brarians to name just a few. Therefore, IP lawyers and commercial in-
tellectual property user groups were the only ones assumed to have a
legitimate interest in IP regulation and the only ‘‘experts’’ able to offer
rational and objective technical advice to policy makers.
In recent years this state of affairs is being challenged by alternative

voices. These are much more critical of the excessive influence of the
rather closed network of IP experts and interest groups, and are more
sceptical that stronger rights are in the best interests of the national pop-
ulation or the developing world. Several NGOs have actively sought to
reverse the IP strengthening trends of recent years in the developed and
developing worlds. They are highly skilled and motivated networkers dis-
seminating information and organizing their campaigns through Web
sites, newsletters, media and e-mail alerts, sign-on declarations and let-
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ters circulated on the Internet, parallel sessions to intergovernmental
conferences and attention-seeking stunts.

NGOs and the counter-experts who advise them on the technicalities,
and in some cases on the political strategy, provide both opportunities
and threats for developing countries. The NGO-led access to medicines
campaign is a case where these organizations and the counter-experts
they recruited provided invaluable political and technical support for de-
veloping country WTO members. Efforts by the open source and access
to knowledge movements to defend existing limitations and exceptions to
IP rights and block the extension of IP rights to cover new types of pro-
duction and subject matter are also proving to be useful for developing
countries as they seek to transform WIPO into a more development-
friendly organization, and tap into alternative technical assistance net-
works that help in conceiving better-balanced IP rules at home and more
sophisticated position statements in international forums.

However, there is a danger when NGOs set the agenda and developing
countries fall into line without sufficient reflection as to where their na-
tional interest really lies. Much of the discussion relating to the Article
27.3(b) review seems to exemplify the pitfalls. Arguably, the conduct
more generally of many developing countries in the TRIPS Council over
the years may also justify some anxiety about this. One cannot help but
wonder if more attention should have been paid to other parts of TRIPS,
including copyright, which for many developing countries is more impor-
tant than patents and is a complex IP right that is extremely hard to de-
sign and regulate.

This article closes with a new approach that may contribute to better
and more development-friendly IP negotiating and rulemaking outcomes
whether at the WTO or elsewhere. It is based on a suggestion made by a
group of developing countries at the first session of the Inter-sessional In-
tergovernmental Meeting on a Development Agenda for WIPO, which is
that implementing pro-development principles and guidelines in WIPO
might involve:

undertaking independent, evidence-based ‘‘Development Impact Assessment’’
(DIA) to consider the possible implications of each norm-setting initiative for
core sustainable development indicators such as innovation, access by the pub-
lic to knowledge and products, job creation, poverty alleviation, equity, respect
for cultural diversity, protection of biodiversity, health, and education, particu-
larly in developing and least developed countries. (WIPO 2005)

To date, nothing has been done to consider how DIAs might work in
practice. So let us briefly explore what might be the advantages of devel-
opment impact assessments and how they could be conducted. As we
will see, the WTO is one forum where they might be applied. One can
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immediately think of some positive strategic and practical results arising
from their promotion and operationalization. First, making DIAs a re-
quirement in terms of norm-setting would place a heavy burden of proof
on those demanding strengthened IP protection to produce more con-
vincing evidence of its necessity than they customarily offer.
Second, if conceived holistically, development impact assessments

would broaden the investigation of the effects of IP reform far beyond
narrow conceptions of economic efficiency such as Pareto optimality10
or Kaldor-Hicks efficiency,11 important as these may be, toward wider
and deeper notions of development that incorporate human welfare and
environmental sustainability. Consequently they could become an ex-
tremely valuable and appropriate analytical and decisionmaking tool for
development.
As to what IP DIAs would look like, one can envisage them having at

least two elements. The first is the assessment itself. The second is the on-
going consultation process involving stakeholders and independent ex-
perts. The assessment would comprise determination of the timing of the
DIA, its objectives, its scope, the development indicators to be selected
and of what data to be generated for measuring performance levels and
monitoring trends in respect of the indicators. The assessment would
lay out the benefits, costs and risks, but would not be just descriptive and
analytical. It would of necessity be prescriptive; it must feed into policy-
making, otherwise it is pointless.
The timing of the DIA is very important. It could take place at the

start of negotiations or during the drafting stages of a given proposal, re-
form or agreement. But ex post DIAs may also generate useful results,
for example, in terms of taking advantage of the interpretative flexibil-
ities in adopted agreements like TRIPS and of designing ‘‘damage limita-
tion’’ responses and counterproposals.
The DIA could be very broad or reasonably narrow and would be de-

termined by the following factors:
� The scale of the assessment
One could envisage an ambitious DIA whose scale is sustainable devel-
opment in all its aspects. But in many cases, this would be infeasible
and unnecessary. Or it could deal with a specific development objective
like one of the Millennium Development Goals or Targets. Alterna-
tively, one could focus the DIA on a particular issue of current concern
to developing countries, such as the extent to which access to knowl-
edge, technology transfer or the achievement of food security would
be, or are being, facilitated or hindered.

� The scope of the negotiation, proposal, reform or agreement
The breadth could cover a whole agreement. This would be a huge task,
especially with a complex and wide-ranging agreement like TRIPS and
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if a broad range of development indicators were being considered. It
could, on the other hand, be more modest in its aims, such as assessing
an FTA, provisions being considered for a WTO Ministerial Declara-
tion or trade round, or a specific legal reform or rule change such as
disclosure of origin, extension of copyright term or introduction of five
years’ pharmaceutical test data protection.

� The number of development indicators
A small number of indicators could be used, such as ones relating to
the achievement of food security, or to universal access to medicines.
On the other hand, one could select a range of indicators to cover
a broader development issue (or issues), such as those that may be
gleaned from the United Nations Development Programme Human
Development Reports. Clearly, the number of indicators selected
would largely depend on whether the focus of the DIA is development
in its broadest sense or a specific development-related issue, or a devel-
opment objective.

� The geographical or economic breadth to be covered
The DIA could have a global scope or it could be confined to a na-
tional economy. Alternatively, it may be limited to a specific economic
activity, business sector or type of product.

� The extent of accuracy desired
One could envisage a thorough in-depth assessment. This may in some
cases be expensive and time consuming. On the other hand, ‘‘quick and
dirty’’ DIAs may still be worthwhile.

The consultation process should be multi-stakeholder and democratic,
ensuring that all groups with an interest and expertise to offer including
consumers and the poor have the opportunity to design, influence,
monitor and review the process. If not, there is a real danger that the
DIA could lack all legitimacy and be perceived as ‘‘rubber stamping’’
decisions already made. Also, without such an inclusive and open pro-
cess, it will be much more difficult for governments to determine where
exactly the national interest lies in respect to IP policymaking and
negotiating.

Notes

1. According to Sell (2003), TRIPS is a case of twelve US corporations making public law
for the world. This only makes sense if one takes it to mean that the active engagement
of these firms was a necessary condition for there being a TRIPS Agreement, but not a
sufficient one. Influential as they undoubtedly were, these corporations did not actually
sit down and write the TRIPS Agreement themselves. Not only did divisions emerge
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between Europe and the United States that required compromises, but developing
countries were much more involved in the drafting than Sell and others give them credit
for. As Watal (2001) explains, they achieved favourable language in ten of the 73 ar-
ticles, albeit with the necessary support of a few developed countries.

2. For example at the 13th Fordham University conference on International Intellectual
Property Law and Policy, New York, 31 March 2005.

3. Indeed, a strong case could be made for the claim that TRIPS was meant to harm devel-
oping countries. One of the ways that businesses persuaded the US government to take
a proactive stance on IP in the GATT was to produce statistics showing how far devel-
oping country pirates and counterfeiters were free-riding on US innovation. Accord-
ingly, and if correct, gains for US business from eliminating such free-riding would be
equivalent to the losses for developing country businesses, consumers and economies
that, thanks to TRIPS, would now have to pay for what previously they had acquired
for free or very cheaply. There again, the piracy statistics presented by industry to the
US government were not credible anyway.

4. According to the World Bank, ‘‘if TRIPS were fully implemented, rent transfers to
major technology-creating countries – particularly the United States, Germany, and
France – in the form of pharmaceutical patents, computer chip designs, and other intel-
lectual property, would amount to more than $20 billion’’ (World Bank 2001). Stated
baldly, and if the assumptions on which the research is based are reliable, this means
that TRIPS represents a $20 billion-plus transfer of wealth from the technology-
importing nations – many of which are developing countries – to the technology
exporters – few if any of which are developing countries – that may or may not be out-
weighed by future gains.

5. These include authors, publishers, performers, film production companies, phonogram
producers, Internet service providers and broadcasters.

6. In the United States, much of the technical assistance is targeted at the enforcement of
rights, which in many developing countries are mostly owned by foreigners. Some of it is
provided through the US Agency for International Development and is classed as over-
seas aid.

7. The 1988 Omnibus Trade and Competitiveness Act in its Special 301 provision requires
the United States Trade Representative office annually to ‘‘identify those foreign coun-
tries that deny adequate and effective protection of intellectual property rights, or deny
fair and equitable market access to United States persons that rely upon intellectual
property protection’’.

8. Letter from Robert Zoellick to David Walker, Comptroller of the United States, 3 De-
cember 2003, available from http://www.ustr.gov/releases/2003/12/2003-12-03-letter-gao.
pdf.

9. For a more detailed explanation of the data protection-related problems with US-DR-
CAFTA, see Abbott (2004).

10. ‘‘If an economic system is Pareto efficient, then it is the case that no individual can be
made better off without another being made worse off. It is commonly accepted that
outcomes that are not Pareto efficient are to be avoided, and therefore Pareto efficiency
is an important criterion for evaluating economic systems and political policies.’’ Wiki-
pedia, ‘‘Pareto Efficiency’’, available from http://en.wikipedia.org/wiki/Pareto_efficiency,
accessed 9 November 2006.

11. ‘‘Using Kaldor-Hicks efficiency, a more efficient outcome can leave some people worse
off. Thus, an outcome is more efficient if those that are made better off could in theory
compensate those that are made worse off’’. Wikipedia, ‘‘Kaldor-Hicks Efficiency’’,
available from http://en.wikipedia.org/wiki/Kaldor-Hicks_efficiency, accessed 9 Novem-
ber 2006.
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9

The development objectives of the
WTO: State-centred versus human
rights approaches

Ernst-Ulrich Petersmann

Ambivalence of the WTO objectives: Power politics in
disguise

The Preamble to the Agreement Establishing the World Trade Organiza-
tion (WTO) defines its objectives mainly in economic terms. Idealists
therefore view the WTO as an instrument for promoting economic wel-
fare through trade, non-discriminatory conditions of competition and
efficient use of policy instruments. Realists counter that GATT and
WTO rules and negotiations are no less used for justifying trade pro-
tection, trade discrimination and the redistribution of income for the ben-
efit of rent-seeking interest groups. The 45 years of GATT and WTO
cotton and textiles agreements discriminating against exports from less-
developed countries (LDCs), and the lack of economic rationality of
many WTO rules (e.g., on discriminatory anti-dumping measures, agri-
cultural export subsidies) illustrate the ambivalence of the economic
functions and political exceptions of GATT/WTO rules.

The reciprocity principle underlying the WTO objective of ‘‘reciprocal
and mutually advantageous arrangements directed to the substantial re-
duction of tariffs and other barriers to trade’’ (Preamble WTO Agree-
ment) is based more on political than on economic rationales. In the
Doha Round negotiations, realists blame the lack of reciprocity (e.g., be-
tween the EU offer for agricultural market access, the US offer for agri-
cultural domestic support, the offers by the 22 LDCs cooperating in the
‘‘G20’’ for industrial goods and services) as the major stumbling block
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preventing a ‘‘grand bargain’’. Economists counter that the ‘‘balance of
concessions’’ may exist only in the eyes of the negotiators; in terms of
consumer welfare, the alleged ‘‘reciprocity advantages’’ may be smaller
than the opportunity costs of delaying and risking the successful conclu-
sion of the Doha negotiations. Some objectives in the Preamble of the
WTO Agreement – such as recognition of the ‘‘need for positive efforts
designed to ensure that developing countries, and especially the least de-
veloped among them, secure a share in the growth in international trade
commensurate with the needs of their economic development’’ – reflect
principles of distributive justice and solidarity. Similar objectives had
already been accepted in Article XXXVI of GATT 1947, for example,
‘‘that individual and joint action is essential to further the development
of the economies of less-developed contracting parties and to bring about
a rapid advance in the standards of living in these countries’’. The still-
marginal share of the least-developed among the LDCs (LLDCs) in
world trade, and the widespread poverty of almost half the people living
in LDCs on less than 2 US dollars per day, confirm that ‘‘member-driven
trade governance’’ has failed, in far too many countries, to effectively
protect consumer welfare, poverty reduction and other citizen interests.
The role of WTO law suffers from the same ambivalence as WTO pol-

itics. Idealists claim that ‘‘member-driven governance’’ serves the ‘‘public
interest’’. Realists counter that consumer welfare, human rights and
other constitutional safeguards of citizen interests are neither mentioned
nor effectively protected in WTO law. WTO negotiations are driven by
producer interests, bureaucratic and political interests; citizens, their
human rights and consumer welfare are treated as marginal objects of
benevolent governance, resulting in widespread alienation of citizens
and democratic distrust vis-à-vis intergovernmental power politics in the
WTO. When I joined the GATT Secretariat in 1981 as the first ‘‘legal
officer’’ ever employed by GATT, most GATT officials and trade diplo-
mats claimed that GATT should continue to operate ‘‘pragmatically’’
without a Legal Office and without participation of legal officers in
GATT negotiations and dispute-settlement proceedings. It was only in
1983 that the European Community agreed to the establishment of a
GATT Legal Office on the condition that its first director could only be
an experienced trade diplomat without thorough legal training. As sev-
eral GATT panel proceedings had found against the European Commu-
nity’s agricultural subsides and restrictions in the late 1970s and early
1980s, EC Trade Commissioner Willy de Clercq continued to claim that
‘‘GATT must never become a court’’. GATT Director-General Arthur
Dunkel, recognizing the power-struggles by economists and diplomats
opposed to sharing their powers with lawyers in GATT negotiations and
dispute-settlement proceedings, kept the GATT Legal Office under his
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direct supervision and directly located next to the Director-General’s
office inside the GATT Secretariat. Yet, following several GATT dis-
pute-settlement findings against US anti-dumping measures during the
Uruguay Round, Dunkel gave in to the request by US Trade Represen-
tative Carla Hills to transfer responsibility for dispute-settlement chal-
lenges of anti-dumping, countervailing duty and safeguard restrictions
from GATT’s Legal Office to a ‘‘Rules Division’’ directed by bureaucrats
eager to prevent independent legal advice. The continuing distrust vis-à-
vis rule of law in international trade, as illustrated by the insistence of EC
and US governments that domestic courts must not directly apply WTO
law, illustrates that ‘‘member-driven’’ trade governance remains domi-
nated by political, bureaucratic and protectionist self-interests without
adequate safeguards for rule of law among private economic actors, gen-
eral citizen interests and respect for human rights.

From ‘‘member-driven governance’’ to ‘‘democratic self-
governance’’ in international economic law?

The ‘‘Westphalian system of international law among states’’ evolved as
an ‘‘international law of coexistence’’ protecting state sovereignty, as well
as an ‘‘international law of cooperation’’ based on intergovernmental
agreements and organizations, without regard to the democratic legiti-
macy of governments and without effective safeguards of human rights.
As emphasized by Kofi Annan in his final address as UN Secretary-
General to world leaders assembled in the UN General Assembly on 19
September 2006, this state-centred international legal system has proven
to be ‘‘unjust, discriminatory and irresponsible’’ because it has failed to
effectively respond to the three global challenges to the United Nations:
‘‘to ensure that globalization would benefit the entire human race; to heal
the disorder of the post–Cold War world, replacing it with a genuinely
new world order of peace and freedom; and to protect the rights and dig-
nity of individuals, particularly women, which were so widely trampled
underfoot’’. According to Kofi Annan, these three challenges – ‘‘an un-
just world economy, world disorder and widespread contempt for human
rights and the rule of law’’ – entail divisions that ‘‘threaten the very
notion of an international community, upon which the UN stands’’.1 Citi-
zens should hold ‘‘member-driven governance’’ accountable for these ob-
vious ‘‘government failures’’ and ‘‘constitutional failures’’.

Rational individuals commit themselves to ‘‘constitutional princi-
ples’’ in order to reduce conflicts inside their own minds (e.g., between
human passions and rationality) and in their social relations. All UN
member states have adopted national constitutions and have committed
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governments to ‘‘universal respect for, and observance of, human rights
and fundamental freedoms for all’’ (Article 55 UN Charter). Yet, just as
UN law does not provide for effective legal and judicial remedies against
the widespread violations of human rights, so does WTO law fail to effec-
tively protect consumer welfare and the rights of private producers, in-
vestors, traders and consumers as the main actors in international trade.
The more state-centred rules and ‘‘member-driven governance’’ fail to
empower and protect citizens and their human rights effectively, the
stronger becomes the need for ‘‘constitutionalizing’’ policymaking in the
WTO, similar to the constitutional restraints in European economic law
protecting citizens against abuses of trade policy powers by their own
governments (Joerges and Petersmann 2006).
The ever larger number of more than 250 regional trade agreements

(RTAs) concluded all over the world, and the increasing focus in inter-
national economic, environmental and human rights law on the legal
and judicial protection of individual rights and of private international
economic transactions, entail a dynamically evolving ‘‘integration law’’
aimed at promoting mutually beneficial cooperation not only among gov-
ernments, but primarily among individuals and people. The more than 60
RTAs concluded after the failure of the 2003 WTO Ministerial Confer-
ence to advance the worldwide ‘‘Doha Development Round negotia-
tions’’ illustrate that regional agreements are increasingly perceived not
only as alternative fora for trade liberalization, but also for trade regula-
tion and non-economic integration. The initiatives for transforming RTAs
into, for instance, an ASEAN Community, a Southern African Commu-
nity, Andean, Central and South American Economic Communities re-
flect the European experience that the success of regional trade liberal-
ization and economic integration may depend on embedding it into a
broader constitutional framework of ‘‘just rules’’ and ‘‘fair procedures’’
supported by citizens, business and other non-governmental constituen-
cies.
The evolution of the international economic order into a ‘‘layered legal

system’’ raises questions as to the relationships between the different pri-
vate and public, national, regional and worldwide levels of law. In Euro-
pean integration law, governments were forced – by citizens, parliaments
and courts – to integrate the different layers of private and public, na-
tional and intergovernmental economic law into a mutually coherent con-
stitutional system ‘‘founded on the principles of liberty, democracy,
respect for human rights and fundamental freedoms, and the rule of law,
principles which are common to the Member States’’ (Article 6 EU). In
contrast to this citizen-oriented focus of European economic law, the
WTO Agreement and WTO bodies treat citizens and non-governmental
organizations as mere objects of benevolent trade governance, without
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individual rights to hold their own governments accountable for their fre-
quent violations of WTO rules. Also, parliaments in most WTO member
countries and in the European Community do not effectively control in-
tergovernmental negotiations and rulemaking in the WTO. Hence, the
influence of rent-seeking interest groups on periodically elected politi-
cians (e.g., in the US Congress, the European Community and many
WTO member states) is disproportionately stronger than the legal and
democratic accountability of trade diplomats for promoting general con-
sumer welfare and protecting individual rights of private participants in
international trade.

The universal recognition of jus cogens and of ‘‘inalienable’’ human
rights as erga omnes obligations has made individuals legal subjects of in-
ternational law with an ‘‘inalienable core’’ of human rights. Notably in
Europe, the intergovernmental structures of international economic law
are increasingly limited by human rights obligations and by supranational
powers of international courts and institutions. WTO law has, likewise,
hierarchical structures that assert legal supremacy not only vis-à-vis do-
mestic laws (cf. Article XVI:4 WTO Agreement); they introduce vertical
legal hierarchies and constitutional ‘‘checks and balances’’ also among
the institutions and different levels of primary and secondary law of in-
ternational organizations (cf. Articles IX, XVI:3 WTO Agreement).
They increasingly limit regional agreements (cf. Articles XXIV GATT,
V GATS), bilateral agreements (cf. Article 11 of the WTO Safeguards
Agreement, the WTO Agreement on Textiles and Clothing) and unilat-
eralism through multilateral legal and institutional restraints (e.g., in
Articles 16, 17 and 23 DSU) with citizen-oriented functions for the pro-
tection of freedom, non-discrimination, rule of law and welfare-increasing
cooperation among producers, investors, traders and consumers across
national frontiers. Yet, as long as citizens have no effective legal and
judicial remedies against the frequent violations of WTO obligations
by their own governments, protectionist collusion all too often prevails.
Citizens increasingly challenge the democratic legitimacy of this intergov-
ernmental exclusion of citizen rights and general citizen interests in the
WTO.

Representatives of international organizations, like the European
Commission and WTO Director-General Pascal Lamy, emphasize the
political advantages of empowering self-interested citizens and ‘‘cosmo-
politan constituencies’’ in support of the collective supply of international
‘‘public goods’’ (like a rules-based trading system) that cannot be uni-
laterally produced by national governments. Citizens and lawyers in-
creasingly reject the non-democratic view that UN law should be inter-
preted exclusively from the perspective of ‘‘sovereign equality of states’’
(Article 2 UN Charter) without equal regard to the legally binding UN
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commitments to ‘‘principles of justice’’ and ‘‘respect for human rights and
for fundamental freedoms for all’’ (Articles 1, 55). Sociological and con-
stitutional approaches to international law have emphasized long since
that all legal rules and governmental organizations, including interna-
tional law and intergovernmental organizations, derive their legitimacy
from their instrumental function to protect individual rights and citizen
interests. Members of the ‘‘policy-oriented approach’’ to international
law, including the president of the International Court of Justice Rosalyn
Higgins and the former president of the WTO Appellate Body Floren-
tino Feliciano, rightly argue that international law must be perceived not
only as a system of intergovernmental rules, but also as legal decision-
making processes in which individuals, their parliamentary representa-
tives and non-governmental organizations increasingly participate (e.g.,
by submitting ‘‘amicus curiae’’ submissions to WTO dispute settlement
panels, convening regular inter-parliamentary conferences at WTO min-
isterial meetings since 1999; Higgins 1978; Reisman 2006).
The more individuals have rights and duties under international human

rights law, humanitarian law and economic and social law, the more it
becomes anachronistic for trade diplomats to exclude and alienate citizens
– as the main actors in international trade and ‘‘democratic owners’’ of
the WTO – from participation in the WTO legal system. Constitutional
economics confirms that empowering self-interested citizens (like pro-
ducers, investors, traders, consumers) by individual rights and obligations
is the most effective incentive for mutually beneficial cooperation among
citizens and for the decentralized limitation of ‘‘market failures’’, in the
economy no less than in the polity (Petersmann 2006a). As virtually all
WTO member states have adopted national constitutions and interna-
tional obligations committing their respective governments to the protec-
tion of human rights and citizen interests, diplomats have no mandate to
abuse their foreign policy powers by disenfranchising their own citizens
through intergovernmental collusion. The UN Charter (e.g., Article 1)
and the Vienna Convention on the Law of Treaties (e.g., its Preamble)
require interpreting treaties and settling disputes ‘‘in conformity with
the principles of justice and international law’’, including ‘‘universal re-
spect for, and observance of, human rights and fundamental freedoms
for all’’. As WTO rules must be interpreted ‘‘in accordance with custom-
ary rules of interpretation of public international law’’ (Article 3 DSU),
lawyers and judges may reasonably argue that ‘‘the basic principles . . .
underlying this multilateral trading system’’ (in terms of the Preamble to
the WTO Agreement and numerous other WTO provisions) include the
universal human rights obligations of all WTO Members, as emphasized
by UN human rights bodies (see the following section of this chapter).
This contribution argues (in the next section of this chapter) that the hu-
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man rights obligations of all WTO members should also guide the prefer-
ential treatment of LDCs in future ‘‘Doha Round’’ agreements and their
domestic implementation, notably in the more than one hundred less-
developed WTO member countries where large parts of the population
suffer from unnecessary poverty. The WTO development objectives
should be defined in terms of ‘‘human development’’ and individual
rights, and the rights and obligations of WTO Members should be differ-
entiated in accordance with ‘‘principles of justice’’. This does not mean
transforming the WTO into a human rights organization. Yet, WTO
bodies should respond constructively to the increasing challenges by
human rights bodies, citizens and their representative institutions of ‘‘dip-
lomatic trade governance’’, secretive rulemaking, disregard for human
rights in WTO deliberations, exclusion of citizens as legal subjects of
WTO law and bureaucratic distribution of ‘‘protection rents’’ without ef-
fective parliamentary control. For instance, WTO Members and WTO
bodies could acknowledge their existing human rights obligations and
pledge to cooperate with citizens and their representative institutions as
the democratic owners of the WTO and the main actors in international
trade relations (Petersmann 2006b).

The ‘‘human rights approach’’ to international trade
advocated by the UN High Commissioner for Human Rights
and the International Labour Organization

All WTO Members have obligations to respect, protect and promote hu-
man rights under the UN Charter, UN human rights conventions, other
human rights instruments (e.g., in national laws, regional human rights
conventions, ILO conventions) and general international law. The UN
Declarations on the ‘‘right to development’’ (see UN 1995: 322–324) de-
fine ‘‘development’’ in terms of enjoyment of human rights:
� ‘‘The right to development is an inalienable human right by virtue of
which every human person and all peoples are entitled to participate
in, contribute to, and enjoy economic, social, cultural and political de-
velopment, in which all human rights and fundamental freedoms can be
fully realized’’ (Article 1).

� ‘‘The human person is the central subject of development and should
be the active participant and beneficiary of the right to development’’
(Article 2).

� ‘‘All human rights and fundamental freedoms are indivisible and inter-
dependent; equal attention and urgent consideration should be given to
the implementation, promotion and protection of civil, political, eco-
nomic, social and cultural rights’’ (Article 6:2).
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� ‘‘States should take steps to eliminate obstacles to development result-
ing from failure to observe civil and political rights, as well as eco-
nomic, social and cultural rights’’ (Article 6:3).

The fulfilment of most human rights (e.g., to food, health, education) de-
pends on access to scarce goods and services (e.g., drinking water, cheap
medicines, health and educational services). Also, enjoyment of civil and
political human rights (e.g., personal freedom, rule of law, access to jus-
tice, democratic self-government) requires economic resources (e.g., for
financing democratic and law-enforcement institutions). The widespread,
yet unnecessary poverty, health problems and legal insecurity (e.g.,
among the more than 1 billion people living on 1 US dollar a day or
less) bear witness to the fact that many UN member states and UN law
have so far failed to realize the UN objective of ‘‘universal respect for,
and observance of, human rights and fundamental freedoms for all’’ and
‘‘creation of conditions of stability and well-being which are necessary for
peaceful and friendly relations among nations’’ (Article 55 UN Charter).
Even though international trade is essential for increasing the availability
and quality of scarce resources, UN human rights bodies have, until re-
cently, neglected international trade law or, as in a report for the UN
Commission on Human Rights of 2001, discredited the WTO as ‘‘a veri-
table nightmare’’ for developing countries and women (ECOSOC, 2000:
para. 15).2

Human rights dimensions of WTO law: The reports by the UN
High Commissioner of Human Rights

In response to the widespread criticism of the anti-market bias of such
‘‘nightmare reports’’, the UN High Commissioner for Human Rights
(UNHCHR) has published more differentiated reports3 analysing human
rights dimensions of the WTO Agreements on Trade-Related Intellectual
Property Rights (TRIPS), the Agreement on Agriculture, the General
Agreement on Trade in Services (GATS), international investment
agreements, non-discrimination in the context of globalization and the
impact of trade rules on the right of everyone to the enjoyment of the
highest attainable standard of physical and mental health. The reports
call for a ‘‘human rights approach to trade’’ which

(i) sets the promotion and protection of human rights as objectives of trade
liberalization, not exceptions;

(ii) examines the effect of trade liberalization on individuals and seeks to de-
vise trade law and policy to take into account the rights of all individuals,
in particular vulnerable individuals and groups;

176 ERNST-ULRICH PETERSMANN



(iii) emphasizes the role of the State in the process of liberalization – not only
as negotiators of trade law and setters of trade policy, but also as the pri-
mary duty bearer of human rights;

(iv) seeks consistency between the progressive liberalization of trade and the
progressive realization of human rights;

(v) requires a constant examination of the impact of trade liberalization on
the enjoyment of human rights;

(vi) promotes international cooperation for the realization of human rights and
freedoms in the context of trade liberalization.

The UNHCHR emphasizes that, because every WTO Member has
ratified one or more UN human rights conventions and has human rights
obligations also under general international law, human rights may be
‘‘relevant context’’ for the interpretation and application of WTO rules.
According to the UNHCHR, the needed human rights approach to inter-
national trade must recognize as ‘‘entitlements the basic needs necessary
to lead a life in dignity and ensure their protection in the processes of
economic liberalization’’; these entitlements cannot be ‘‘left subject to
the whims of the market’’ (Petersmann 2004: 623). The UNHCHR differ-
entiates between obligations to respect human rights (e.g., by refraining
from interfering in the enjoyment of such rights), to protect human rights
(e.g., by preventing violations of such rights by third parties) and to fulfil
human rights (e.g., by taking appropriate legislative, administrative,
budgetary, judicial and other measures toward the full realization of
such rights). In contrast to the often one-sided focus in the human rights
literature on the use of trade sanctions for promoting respect for human
rights abroad, the UNHCHR reports analyse the human rights dimen-
sions of trade liberalization, trade restrictions and other trade regulations
in a broader perspective, emphasizing both potential synergies as well as
potential conflicts between human rights and trade rules.

As enjoyment of human rights depends on availability, accessibility,
acceptability and quality of traded goods and services, the relevance of
WTO rules for the collective supply of ‘‘public goods’’ (like access to
low-priced goods and services), for limitations of ‘‘market failures’’ (e.g.,
inadequate supply of public goods like essential medicines for poor peo-
ple), and for protection and fulfilment of human rights is acknowledged
and discussed. The reports underline that what are referred to – in nu-
merous WTO provisions – as rights of WTO Members to regulate may
be duties to regulate under human rights law (e.g., so as to protect and
fulfil human rights of access to water, food, essential medicines, basic
health care and education services at affordable prices). The UNHCHR
suggests, inter alia,
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� to recognize the promotion of human rights as an objective of the
WTO;

� to encourage interpretations of WTO rules that are compatible with in-
ternational human rights as progressively clarified, for example, in the
‘‘General Comments’’ adopted by UN human rights bodies;

� to carry out ‘‘human rights assessments’’ of WTO rules; and
� to develop intergovernmental protection of human rights so as to en-
sure that trade rules and policies promote the human rights and basic
needs of all.

The 1998 ILO Declaration on Fundamental Principles and Rights
at Work: The expanding scope of an ‘‘inalienable core’’ of basic
rights

Human rights are increasingly acknowledged today in national constitu-
tions as well as in the law of worldwide organizations (like the UN, the
FAO, WHO, UNESCO) and regional economic integration agreements
(like the EC Treaty, the 2000 Cotonou Agreement, the 2001 Quebec
Ministerial Declaration on a Free Trade Area of the Americas) as inter-
national erga omnes obligations of states and intergovernmental organi-
zations with an ‘‘inalienable’’ and ‘‘indivisible’’ jus cogens core. The
1996 WTO Declaration on core labour standards helped to reach consen-
sus in the International Labour Organization (ILO) to adopt, on 18 June
1998, the Declaration on Fundamental Principles and Rights at Work,
which recognizes

that all Members, even if they have not ratified the Conventions in question,
have an obligation, arising from the very fact of membership in the Organiza-
tion, to respect, to promote and to realize, in good faith and in accordance with
the Constitution, the principles concerning the fundamental rights which are
the subject of those Conventions, namely: (a) freedom of association and the
effective recognition of the right to collective bargaining; (b) the elimination
of all forms of forced or compulsory labor; (c) the effective abolition of child
labor; and (d) the elimination of discrimination in respect of employment and
occupation. (ILO 1998: 7)

The ILO Declaration and other modern human rights instruments4
confirm that – in addition to the longstanding prohibitions of genocide,
slavery, apartheid and torture – there is an increasing core of additional
human rights that must be respected as erga omnes obligations. Since the
end of the cold war, this international jus cogens continues to expand, as
recognized by international courts,5 notwithstanding divergent views on
the precise scope and definition of such ‘‘inalienable human rights’’. Hu-
man rights law evolves from a national and European into a worldwide
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‘‘constitutional public order’’ limiting all governance powers and requir-
ing the interpretation of international and national laws as a functional
unity for promoting and protecting ‘‘human self-development’’ as defined
by human rights.

Human rights instruments recognize that human rights need to be mu-
tually balanced and implemented by democratic legislation, which may
legitimately vary from country to country. International courts have ela-
borated legal ‘‘balancing principles’’ (like non-discrimination, necessity
and proportionality of governmental limitations of freedom and other hu-
man rights); courts emphasize the need to respect the ‘‘margin of appre-
ciation’’ that national parliaments may enjoy in their domestic legislation
protecting and promoting human rights (Yourow 1996). As human rights
also protect individual and democratic diversity, views on the interpreta-
tion of government obligations to respect, protect and fulfil human rights
may legitimately differ among countries. In view of the limited mandate
of international organizations, there are also diverging views on whether,
and to what extent, international organizations should not only respect
human rights, but also protect and fulfil human rights. Yet, such differ-
ences of view over the interpretation and legal protection of human
rights do not change the fact that citizens have become subjects of inter-
national law and should no longer be treated by trade diplomats as mere
objects of their trade management.

Liberal trade rules, like human rights, should focus on human
self-development

The reports by the UNHCHR identify potential synergies between trade
rules and human rights: ‘‘trade liberalization is generally a positive
contributor to poverty alleviation – it allows people to exploit their pro-
ductive potential, assists economic growth, curtails arbitrary policy inter-
ventions and helps to insulate against shocks’’ (UN 2002: para. 33). Also,
intellectual property rights may act as incentives for innovation in the
pharmaceutical industry and for the transfer of technology to less-
developed countries. Yet, the UNHCHR emphasizes the potential con-
flicts between ‘‘existential’’ human rights and ‘‘instrumental’’ WTO rules
(e.g., on protection of intellectual property rights and investor rights), for
example, if trade rules lead to higher prices (e.g., of food, seeds, pharma-
ceutical products), cause unemployment or entail ‘‘market failures’’ in
the supply of essential medicines for tropical diseases. According to the
High Commissioner, the needed ‘‘human rights assessments’’ of trade
rules and trade policies must focus on the rights and basic needs of vul-
nerable individuals and of the most disadvantaged communities, whose
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human rights risk being adversely affected most in the process of trade
liberalization.
The macroeconomic objectives and state-centred rules of WTO law

disregard human rights. The High Commissioner, therefore, emphasizes
the need for using WTO rules (e.g., on special and differential treatment
of developing countries), WTO safeguard clauses and WTO ‘‘excep-
tions’’ for actively promoting mutually coherent interpretations of WTO
law and human rights so as to enhance ‘‘human development’’. The
UNHCHR criticizes the lack of guidance and of monitoring mechanisms
in WTO law for ensuring the taking into account of human rights. The
reports do not, however, identify concrete conflicts between human rights
and WTO law. In view of the citizen-oriented functions of WTO rules for
enabling citizens to increase their welfare through mutually beneficial
trade transactions, for enhancing the domestic use of efficient (e.g., non-
discriminatory) policy instruments and for protecting the priority of non-
economic values (as reflected in the numerous ‘‘public interest clauses’’
in WTO law), conflicts between the flexible WTO rules and human rights
appear unlikely on the level of international principles.
Even if the WTO objective of ‘‘sustainable development’’ and the nu-

merous WTO ‘‘exceptions’’ appear to offer enough policy space for tak-
ing into account universal and other human rights obligations of WTO
Members, WTO law in no way ensures that human rights obligations are
actually taken into account in the legislative and administrative imple-
mentation of WTO rules and in their judicial protection. WTO diplomats
and WTO judges have a longstanding preference for avoiding human
rights discourse in WTO bodies. More than 35 WTO Members (including
the United States) have not ratified the UN Covenant on Economic, So-
cial and Cultural Rights. In view of the narrow limitation of the ‘‘terms
of reference’’ of WTO dispute settlement bodies to the ‘‘covered WTO
agreements’’, it remains controversial in WTO law whether – in WTO
dispute-settlement proceedings – the parties to the dispute may invoke
human rights law not only as relevant context for the interpretation of
WTO rules, but also directly for justifying departures from their WTO
obligations (e.g., in the case of US trade sanctions in response to human
rights violations in Myanmar).

Defining WTO development objectives, principles and rules
in conformity with ‘‘principles of justice’’ and human rights
obligations of WTO Members

The American legal philosopher R. Dworkin begins his recent book Jus-
tice in Robes with the story of US Supreme Court Justice Oliver Wendell
Holmes, who, on his way to the court, was greeted by another lawyer:
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‘‘Do justice, Justice!’’ Holmes replied: ‘‘That’s not my job’’ (Dworkin
2006: ch. 1). Similarly, WTO Members emphasize the limited terms of
reference of WTO dispute-settlement panels ‘‘to examine, in the light of
the relevant provisions in (. . . the covered agreement(s) cited by the par-
ties to the dispute), the matter referred to the DSB . . . and to make such
findings as will assist the DSB in making the recommendations or in giv-
ing the rulings provided for in that/those agreement(s)’’ (Article 7 DSU).
As WTO law includes no explicit reference to justice and human rights,
should WTO Members, WTO judges and domestic courts apply WTO
law without regard to justice, just as economists perceive trade law as a
mere instrument for promoting economic welfare? Does the separation
of the judicial power from the legislative and executive powers require
that, as postulated by Montesquieu, decisions of international and na-
tional courts must always conform to the exact letter of the law as under-
stood by the legislator? Does the frequent emphasis by governments on
the ‘‘member-driven’’ character of WTO law, and the frequent recourse
to the Oxford English Dictionary in the case-law of WTO panels and the
Appellate Body, confirm the view that, also in WTO law, judges must ap-
ply the positive law literally without regard to whether the applicable
rules lead to a just resolution of the dispute?

WTO law must be interpreted in conformity with ‘‘principles of
justice’’

Law, according to Lon Fuller, orders social life not only by ‘‘subjecting
human conduct to the governance of rules’’; law also aims at establishing
a just order and procedures for the fair resolution of disputes (Fuller
1969: 96). This understanding of law as a struggle for just rules and fair
procedures goes back to legal philosophy in Greek antiquity. Its applica-
tion to international relations remains contested by power-oriented, ‘‘re-
alist’’ politicians, political scientists and lobbyists. All UN member states
have committed themselves in the UN Charter ‘‘to establish conditions
under which justice and respect for the obligations arising from treaties
and other sources of international law can be maintained’’ (Preamble).
They have defined the purpose of the UN as, inter alia, ‘‘to bring about
by peaceful means, and in conformity with the principles of justice and
international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace’’ (Article 1, para. 1
UN Charter). All UN member states have also accepted membership in
the International Court of Justice (ICJ) as ‘‘the principal judicial organ’’
of the UN for the peaceful settlement of international disputes (Article
92 UN Charter). The ‘‘principles of justice’’ recognized in UN law in-
clude access to legal and judicial remedies, notwithstanding acceptance
of the ICJ’s compulsory jurisdiction (pursuant to Article 36 of the ICJ
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Statute) by only about one third of the 191 UN member states. Individual
rights of access to justice, subject to procedural and substantive condi-
tions, are also recognized in UN and regional human rights instruments
as well as in other international agreements.
In the Vienna Convention on the Law of Treaties (VCLT), most WTO

Members have explicitly affirmed ‘‘that disputes concerning treaties, like
other international disputes, should be settled by peaceful means and in
conformity with the principles of justice and international law’’, including
‘‘universal respect for, and observance of, human rights and fundamental
freedoms for all’’ (Preamble VCLT). WTO law and its Dispute Settle-
ment Understanding (DSU) regulate ‘‘the dispute settlement system of
the WTO’’ (Article 3) as a multilevel system with compulsory jurisdiction
for (quasi) judicial settlement of disputes at intergovernmental and do-
mestic levels.
Yet, none of the more than 200 WTO dispute settlement reports has

referred to ‘‘principles of justice’’, and most domestic courts (also in the
European Community and the United States) tend to ignore WTO obli-
gations and WTO dispute settlement rulings. This incoherence in the
multilevel ‘‘judicial governance’’ of international trade disputes runs
counter not only to the basic ideas of rule of law and rules-based, demo-
cratic governance, but also to the underlying economic rationale of the
WTO objective of ‘‘providing security and predictability to the multilat-
eral trading system’’ (Article 3 DSU): The economic value of invest-
ments, trade transactions and consumer welfare is reduced if producers,
investors, traders and consumers can no longer rely on legal security.
Many economists, since Adam Smith, rightly emphasize that economic
efficiency requires rule of law and respect for justice (ubi commercium,
ibi jus).6 Lack of rule of law is one of the principal causes of corruption
and waste of scarce resources; the Latin-American economist Hernando
de Soto, for example, explains much of the economic poverty in Latin
America by inadequate protection of property rights, which operates as
disincentive for borrowing, investments and enjoyment of human rights
(de Soto 2000). The WTO’s disregard for the legal protection of individ-
ual rights (other than intellectual property rights and the ‘‘rights to
trade’’ protected in the 2001 WTO Protocol on the Accession of China)
reflects the inefficient and non-democratic nature of ‘‘member-driven
WTO governance’’.

Public discourse about the justice of WTO rules may contribute to
rendering WTO rules more effective and more democratic

Constitutional democracies and the 2004 Treaty Establishing a Constitu-
tion for Europe increasingly emphasize the need for supplementing ‘‘rep-
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resentative democracy’’ by ‘‘participatory democracy’’ and ‘‘deliberative
democracy’’ so as to promote individual and democratic self-government
based on rules to which rational citizens can consent. The WTO Agree-
ment explicitly recognizes, in its Preamble, ‘‘basic principles and
objectives . . . underlying this multilateral trading system’’. Some of these
principles are specified in WTO provisions, for instance in the GATT
(e.g., Articles III.2, VII.1, X.3, XIII.5, XX (j), XXIX.6, XXXVI.9) and
other WTO agreements on trade in goods (e.g., Article 7.1 Agreement
on Customs Valuation, Article 9 Agreement on Rules of Origin), services
(e.g., Article X GATS) and trade-related intellectual property rights
(e.g., in the Preamble of the TRIPS Agreement, Articles 8 and 62.4).
The WTO requirement of interpreting WTO law ‘‘in accordance with
customary rules of interpretation of public international law’’ (Article
3.2 DSU) refers to interpretative principles (such as lex specialis, lex pos-
terior, lex superior) aimed at mutually coherent interpretations, based on
legal presumptions of lawful conduct of states, the systemic character of
international law and the mutual coherence of international rules and
principles. It would strengthen public support for the WTO legal system
and the individual empowerment of citizens if WTO Members and WTO
dispute settlement bodies would explicitly acknowledge that WTO law
must be interpreted ‘‘in conformity with principles of justice’’ no less
than all other international treaties.

The basic principle of freedom of trade can be justified by all ‘‘liberal’’
(i.e., liberty-based) theories of justice, such as
� utilitarian theories defining justice in terms of maximum satisfaction of
individual preferences and consumer welfare;

� libertarian theories focusing on protection of individual liberty and
property rights;

� egalitarian concepts defining justice more broadly in terms of equal
human rights and democratic consent; and

� international theories of justice based on sovereign equality and effec-
tive empowerment of states to increase their national welfare through
liberal trade.7

Hence, the diversity of libertarian, egalitarian or utilitarian value prefer-
ences should not affect recognition that the WTO guarantees of freedom,
non-discrimination and rule of law – by enhancing individual liberty, non-
discriminatory treatment, economic welfare and poverty reduction across
frontiers – reflect, albeit imperfectly, basic principles of justice. In terms
of the Aristotelian distinction between ‘‘general principles of justice’’
(like liberty, equality, fair procedures, promotion of general consumer
welfare) and particular principles of justice requiring adjustments
depending on particular circumstances (cf. Aristotle 1999), WTO rule-
making and WTO dispute settlement procedures can also contribute to
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‘‘corrective justice’’ and ‘‘reciprocal justice’’, just as the special, differen-
tial and non-reciprocal treatment of less-developed WTO Members in
numerous WTO provisions may contribute to ‘‘distributive justice’’. En-
gaging in public discourse on the justice of WTO rules and rulemaking
will reduce public distrust in the WTO and contribute to clarifying the
‘‘principles underlying this trading system’’.

Universal human rights as ‘‘principles of justice’’ and ‘‘balancing
principles’’

As every WTO Member has accepted obligations under international law
to protect and promote human rights, the WTO system, like any domes-
tic legal and political system, will be increasingly evaluated (e.g., by civil
society) from the perspective of respect for human rights. It seems un-
likely that the political WTO bodies will respond to the UN proposals
to adopt a ‘‘human rights approach to trade’’. In view of the insertion of
human rights clauses into ever more regional trade agreements among
WTO Members, it may, however, only be a matter of time until WTO
dispute settlement bodies will be requested by complainants or defend-
ants to interpret WTO rules with due regard to the human rights obliga-
tions of the WTO Members concerned. Such human rights clauses have
rarely been invoked, so far, and call for non-discriminatory regulations
(e.g., of health risks, supply of public services) rather than for discrimina-
tory trade restrictions. The case law of the European courts confirms that
concerns of trade diplomats – that human rights arguments may render
trade disputes less predictable – are unwarranted. The universal recogni-
tion of human rights illustrates that every legal system rests not only on
rules but also on general principles promoting the overall coherence of
rules. In examining the potential impact of human rights as ‘‘relevant
context’’ for interpreting WTO rules, WTO dispute settlement bodies
should distinguish the following three different kinds of trade regula-
tions:8
� International trade measures for promotion of human rights abroad
must respect the ‘‘sovereign equality of states,’’ the legitimate diversity
of their national human rights laws and the often harmful effects of
trade restrictions on citizen welfare and the enjoyment of human rights.
The increasing recourse to UN human rights law as ‘‘objective stan-
dard’’ for differentiating trade preferences for LDCs may entail future
WTO disputes on whether such trade differentiation can be justified in
terms of human rights.

� WTO disputes over import restrictions for protection of human rights
at home – for instance, over the European Community’s import restric-
tions on hormone-fed beef, asbestos and the US restrictions on gam-
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bling services – illustrate that WTO rules grant importing countries
broad regulatory discretion regarding restrictions of imported goods
with potential risks for human welfare and human rights. As UN hu-
man rights conventions prescribe minimum standards that do not pre-
vent WTO Members from accepting higher human rights standards in
regional and national human rights laws, the WTO-consistency of im-
port restrictions designed to protect the human rights of domestic citi-
zens may be legitimately influenced by arguments based on regional
and national human rights rather than only UN human rights law.
WTO law recognizes that ‘‘public morality’’ and ‘‘public order’’ may
legitimately vary from one community to the other.9 Hence, WTO
dispute-settlement bodies have to respect the legitimate ‘‘margin of ap-
preciation’’ of the national authorities concerned to define ‘‘public mo-
rality’’, ‘‘public order’’ and human rights in conformity with national
and regional democratic preferences.

� Non-discriminatory WTO rules regulating intellectual property rights,
technical and health standards, competition, environmental and invest-
ment rules, public services, private access to financial assistance in the
context of trade-facilitation, and the administration of a WTO Register
for private geographical indications may give rise to legal challenges
whether such WTO rules are themselves consistent with national con-
stitutional rights. WTO rules and WTO dispute settlement proceedings
should respect the legitimate diversity of ‘‘balancing principles’’, which
national and international courts (like the EC Court and the European
Court of Human Rights) apply in examining whether the regulation of
economic freedoms and other economic rights are consistent with hu-
man rights. The balancing principles may differ in cases of WTO obli-
gations protecting private rights of market participants, such as ‘‘rights
to trade’’, procedural rights, property rights and judicial remedies.

A ‘‘human rights approach’’ to the Doha Development Round
Agreements?

From a human rights and economic perspective, the main causes of the
unnecessary poverty in so many WTO member countries lie at the na-
tional level of government policies and economic regulation. The state-
centred focus of international law and the lack of effective safeguards
for the protection of human rights contribute to the fact that so many
governments abuse trade policy powers for their protectionist self-
interests rather than for the promotion of consumer welfare, general citi-
zen interests and poverty reduction. The ‘‘member-driven’’ Doha Round
negotiations focus more on harmful trade policy practices in developed
countries (like agricultural and cotton subsidies) than on limiting ‘‘policy
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space’’ in LDCs. A human rights approach should design trade liberaliza-
tion agreements as instruments for promoting consumer welfare and pro-
tecting economic and social rights, notably in non-democratic and poor
countries without effective human rights guarantees; governments calling
for distributive justice in the WTO should prove their own commitment
to justice as defined by human rights.

Democratic trade governance in the interest of citizens and their human
rights

The human right to democratic self-government requires, inter alia, that
governments should explain to their citizens the contribution of their eco-
nomic policies to the promotion of human welfare and human rights. If
WTO Members claim preferential treatment in the WTO, they should
meet their burden of proving (e.g., in their periodical reports for the
WTO ‘‘Trade Policy Review Mechanism’’) how their trade restrictions
and other trade policy measures contribute to the human development
of their citizens. Development and human rights bodies should assist
in such ‘‘human rights assessments’’ and democratic review of national
trade policy measures. Such promotion of ‘‘deliberative democracy’’
could contribute to reviewing welfare-reducing trade restrictions and
the alternative use of more efficient policy instruments, including
development-oriented reforms of WTO rules empowering not only pro-
ducers, traders and investors but also consumers and workers exposed
to the adjustment costs of import competition. As all future WTO nego-
tiations depend on consensus by LDCs and by democratic parliaments,
the necessary ‘‘development focus’’ of future agreements is more likely
to be approved if ‘‘development commitments’’ focus more credibly on
trade-related adjustment problems and protection of citizen interests
and human rights in LDCs.

Reciprocal justice focusing on social adjustment capacities in LDCs

Trade liberalization tends to promote the quantity, quality and diversity
of goods and services, competition and the efficient use of scarce re-
sources. A general exemption of LDCs from the WTO’s reciprocity
principle could therefore impede economic development in LDCs. Non-
reciprocity should depend on the adjustment problems and adjustment
capabilities in LDCs. As the UN defines the 49 LLDCs by their low
GDP, their ‘‘human resource weakness’’ and ‘‘economic vulnerability’’,
the 32 WTO Members with LLDC-status deserve exemption from recip-
rocal liberalization commitments. The European Community’s offer of a
‘‘Round for Free’’ for 58 additional LDCs from Africa, the Caribbean
and the Pacific was justified on similar grounds (e.g., their ‘‘small, weak
and vulnerable economies’’). The ‘‘upper income developing countries’’

186 ERNST-ULRICH PETERSMANN



cooperating in the ‘‘G20’’ group have made their market access commit-
ments subject to various conditions aimed at enhancing their adjustment
capabilities, such as additional export opportunities in agriculture, pro-
tection of food security and rural development in LDCs and liberalization
of international movements of natural services suppliers. Since more than
70 per cent of poor people in LDCs live in rural areas, LDCs legitimately
insist that their farmers must be protected against the trade distortions
caused by the high agricultural protectionism in developed countries.

Distributive justice: Special and differential treatment (SDT) and ‘‘aid for
trade’’

Many of the ‘‘small, weak and vulnerable’’ WTO Members cooperating
in the ‘‘G90’’ group emphasize the need for SDT for dealing with their
special development challenges, such as preference erosion, dependence
on commodities and food imports, rural development, food security and
supply-side limitations. Increasing their export capabilities through ‘‘aid
for trade’’ and non-reciprocal liberalization of import barriers (e.g., for
cotton) in developed countries has been recognized as a crucial compo-
nent of a future ‘‘Doha bargain’’. The 2001 Doha Declaration further
recognizes that ‘‘technical cooperation and capacity building are core
elements of the development dimension of the multilateral trading
system’’, and ‘‘sustainably financed technical assistance and capacity
building programmes have important roles to play’’.10 The WTO
General Council’s ‘‘Framework Agreement’’ of July 2004 called more
specifically for ‘‘developing countries and in particular least developed
countries to be provided with enhanced Trade-Related Technical Assis-
tance and capacity building to increase their effective participation in
the negotiations, to facilitate their implementation of WTO rules and to
enable them to adjust and diversify their economies’’ (WTO 2004). Yet,
many of the 88 proposals by LDCs for making SDT provisions in the
WTO Agreements more ‘‘precise, mandatory and operational’’ have re-
mained controversial because their focus on ‘‘policy space’’ left their con-
tribution to promotion of human development and human rights in LDCs
doubtful.

Corrective justice empowering and protecting LDCs and their citizens in
the WTO dispute-settlement system

The compulsory WTO dispute-settlement system has transformed the
‘‘GATT 1947 bicycle’’, driven by bi-level trade negotiations at home and
intergovernmental levels, into a ‘‘WTO tricycle’’ driven also by an ever
larger number of WTO dispute-settlement findings clarifying and pro-
gressively developing WTO rights and obligations. Over the past years,
LDCs have become the main users of the WTO dispute-settlement
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system. Notably in the area of agricultural subsidies (such as EC sub-
sidies for sugar, US subsidies for cotton), they have successfully used the
WTO dispute settlement system also for improving their bargaining posi-
tion in the Doha Round negotiations (Petersmann 2005b).
Just as protection of human rights depends on procedural guarantees

of ‘‘access to justice’’ (in terms of both access to courts and effective rem-
edies, including legal aid for the needy), so does the contribution of
WTO law to ‘‘sustainable development’’ in LDCs also depend on effec-
tive access of LDCs to the WTO dispute-settlement system. WTO law
promotes this access by two different kinds of SDT provisions: Provisions
specifying how generally applicable principles should be implemented in
cases involving LDCs (e.g., WTO provisions on composition of dispute
settlement panels, determination of a ‘‘reasonable period’’ for imple-
menting dispute settlement findings), and compensating the lack of finan-
cial and legal resources of LDCs in WTO dispute settlement proceedings
(e.g., Article 27.2 DSU, the Advisory Center for WTO Law), have
proven effective and need to be further extended. Procedural privileges
exclusively available for LDCs only (cf. Articles 3.12, 21.2, 21.7 and 8
DSU) have, however, been invoked only reluctantly (Roessler 2004).
Effective use of the WTO dispute-settlement system by LDCs is closely

linked to effective legal and judicial remedies at national levels, as illus-
trated by the private rights to initiate WTO dispute settlement proceed-
ings pursuant to Section 301 of the US Trade Act and the corresponding
EC Trade Barriers Regulation, which have enhanced ‘‘private-public
partnerships’’ and available ‘‘legal resources’’ in WTO litigation. Pro-
posals for introducing special WTO remedies for LDCs (such as financial
damages and attorney’s fee awards) remain controversial. The still-
limited number of LDCs actively using the dispute settlement panel, ap-
pellate and arbitration procedures of the WTO illustrates the need for
additional financial, technical and legal assistance and ‘‘capacity build-
ing’’ for the benefit of LDCs, which often lack a citizen-driven, transpar-
ent rule-of-law system limiting domestic and foreign power politics.

‘‘Sustainable development’’ as individual empowerment and protection of
human rights

Similar to the focus of human rights on empowering individuals and
people and protecting their rights against domestic abuses by their own
governments, WTO law should focus on empowering private economic
actors and consumers by protecting their rights against welfare-reducing
abuses of trade policy powers at national and international levels. In the
2001 Doha Declaration, WTO Members ‘‘recognize[d] the need for all
our peoples to benefit from the increased opportunities and welfare gains
that the multilateral trading system generates’’. This contribution has
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suggested that these citizen interests – in order to reduce poverty and the
welfare-reducing protectionism of governments more effectively – must
be legally protected more effectively by defining the WTO objective of
‘‘sustainable development’’ in terms of human rights and by empowering
‘‘WTO citizens’’ as legal subjects and democratic owners of the WTO
legal system. This focus on empowerment of individuals is in line with
the long emphasis by economists – from Adam Smith via Friedrich
Hayek up to Nobel Prize-winning economist Amartya Sen – that market
economies and economic welfare are mere instruments for enabling and
promoting individual freedom as the ultimate goal of economic life and
the most efficient means of realizing general welfare.11 It also reflects
the universal recognition – in UN human rights conventions – of ‘‘the in-
herent dignity and of the equal and inalienable rights of all members of
the human family [as] the foundation of freedom, justice and peace in
the world’’. As governments and WTO dispute settlement bodies are
legally required to interpret international treaties ‘‘in conformity with
principles of justice’’ as defined also by universal human rights, WTO
Members should recognize for the world trading system what the World
Bank has long since recognized for its development assistance: ‘‘Sustain-
able development is impossible without human rights’’, just as ‘‘advance-
ment of an interconnected set of human rights is impossible without
development’’ (World Bank 1998: 2) and without a mutually beneficial
world trading system protecting individual rights to produce, invest, trade
and consume on the basis of rule of law and respect for human rights.
This does not mean transforming economic organizations into human
rights organizations. Yet, European economic integration demonstrates
that ‘‘integration law’’ can, and should, reinforce promotion of freedom,
rule of law and peaceful international cooperation for the benefit of
citizens.

Notes

1. The speech of Kofi Annan is reproduced in UN document GA/105000 of 19 September
2006.

2. Apart from a reference to patents and their possibly adverse effects on pharmaceutical
prices (depending on the competition, patent and social laws of the countries con-
cerned), the report nowhere identifies conflicts between WTO rules and human rights.

3. For a discussion of these reports (with references for the following quotations) see
Petersmann (2004).

4. E.g., the 1989 UN Convention on the Rights of the Child (ratified by more than 190
states) and the 1993 Vienna Declaration of the UN World Conference on Human
Rights, in which more than 170 UN member states recognized that ‘‘the universal na-
ture of (human) rights and freedoms is beyond question’’ (para. 1).
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5. See the broad interpretation of UN human rights as international jus cogens, and as con-
stitutional limitation of intergovernmental powers also of UN bodies, by the EC Court
of First Instance (2006) in Cases T-315/01 (Kadi v Council and Commission) and T-306/
01 (Yusuf v Council and Commission), judgements of 21 September 2005, in: Common

Market Law Reports 2005, at 1334.
6. The founding father of economics, Adam Smith, justified his ‘‘system of natural liberty’’

on considerations of both economic welfare and justice: ‘‘Justice is the main pillar that
upholds the whole edifice. If it is removed, the immense fabric of human society . . . must
in a moment crumble into atoms’’ (Smith 2000).

7. For overviews of these theories see Garcia (2004), Petersmann (2006c) and Kapstein
(2006).

8. For a detailed explanation see Petersmann (2006d).
9. See, e.g., the footnote to GATS Article XIV(a), which states, ‘‘The public order excep-

tion may be invoked only where a genuine and sufficiently serious threat is posed to one
of the fundamental interests of society.’’

10. WT/MIN801)/DEC/W/1, paras. 2, 38.
11. See Sen (2002), e.g., chapter 17 on ‘‘markets and freedoms’’; Hayek (1960), at 35: ‘‘Eco-

nomic considerations are merely those by which we reconcile and adjust our different
purposes, none of which, in the last resort, are economic (except those of the miser or
the man for whom making money has become an end in itself).’’ On legal protection of
‘‘market freedoms’’ see: Petersmann (2005a).
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A human rights approach to
‘‘sustainable development’’ within
the World Trade Organization

Jens Pössel*

In the age of globalization, international integration and the rule-of-law,
we are witnessing a rapid change in global society. The ‘‘Four Freedoms’’
address of US President F. D. Roosevelt in January 1941 envisaged a
new, post-war international order that was to rest on four pillars, trade
and finance on the one hand, and peace and human rights on the other.
Based on this speech, the first two pillars were further developed at the
Bretton Woods Conference in 1944, resulting in the predecessor of the
World Trade Organization (WTO) – the General Agreement on Tariffs
and Trade (GATT) of 1947; human rights and the establishment of a le-
gal framework for a peaceful post-war order were left to the new United
Nations. The shared goals of the legal instruments for both international
trade and human rights find their expression in Article 28 of the Univer-
sal Declaration of Human Rights of 1948: ‘‘Everyone is entitled to a so-
cial and international order in which the rights and freedoms set forth in
this Declaration can be fully realised’’.
Since then, trade and its rules have become increasingly more impor-

tant within national and international economic activities. The multi-
lateral rules-based trading system has made a significant contribution to
world economic growth and stability over the past fifty years, with the
volume of merchandise trade increasing 18-fold and the trade of manu-
factured goods increasing 43-fold between 1948 and 1998 (Sampson
2001: 16–17). Moreover, as of January 2007, 150 states were Member
States to the WTO, founded in 1995, with another 29 accessions pend-
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ing.1 The WTO has been given extensive authority within the field of in-
ternational economic affairs, resulting in an increasing involvement of the
organization in matters that do not merely focus on trade, but that may
be affected by trade, such as sustainable development.

The interrelatedness of trade, development and human rights becomes
ever more obvious from the consequences of open markets on labour
in developed countries to the realization of work and environmental
standards in developing countries, from the question of trade-restrictive
measures to protect public health to barriers to full participation by de-
veloping countries in the international economic system (Robinson 2001:
210). WTO rules, although essentially aimed only at liberalization of
trade, have a potential impact on almost all other sectors of society and
law. From both an economic and a social perspective, stable and rules-
based societies constitute a necessary condition for sustainable develop-
ment, a well-functioning world economy and a multilateral trading
system (Robinson 2001: 211). Sustainable development has become a
regularly expressed term within multilateral treaties and trade negotia-
tions. Besides its incorporation in the Preamble of the WTO Agreement,
the Doha Development Agenda, launched in November 2001, represents
probably the most prominent and crucial round of trade negotiations,
emphasizing the commitment of WTO Member States to the objective
of sustainable development.2

The purpose of this chapter is to explore the human rights dimension
of the term ‘‘sustainable development’’. Sustainable development essen-
tially consists of three different, interdependent pillars. These are eco-
nomic development, social development and environmental protection.
Environmental protection has played an important role within the con-
text of international trade and sustainable development. Whilst recogniz-
ing the significance of environmental protection for the realization of
sustainable development, this article will nevertheless focus on the two
other pillars within the concept of sustainable development, economic
and social development. Although the pillar of environmental protection
surely has implications on the realization and enjoyment of human rights,
which are worth exploring further, in the context of this chapter the pil-
lars of economic and social development provide a useful basis to explore
the human rights dimension of sustainable development within the multi-
lateral trading system. Hence, the starting point of this research is the
examination of the relationship between the WTO and sustainable devel-
opment objectives. From the very first day, the multilateral trading sys-
tem has been committed to raising the standards of living and ensuring
full employment.3 Besides, the term sustainable development is appear-
ing more and more often on the international trade agenda. Regarding
this relationship from the legal perspective, it seems clear that the
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achievement of sustainable development is one of the main objectives of
the WTO.
The next step will focus on an examination of the term ‘‘development’’.

To be able to elaborate a human rights approach to sustainable develop-
ment within the WTO, it is vital to define ‘‘development’’ as such. The
legal basis for the human rights approach to sustainable development is
the Declaration on the Right to Development of 1986. Importantly, it is
possible to reconcile the two different legal regimes of international trade
and human rights through the elaboration of a human rights approach to
sustainable development, because the notion of sustainable development
is one of the key elements of the human right to development. Moreover,
achieving sustainable development always goes hand in hand with the
progressive realization of human rights.
After establishing this legal basis, it is then necessary to take the differ-

ent pillars of sustainable development within the context of international
trade and its impact on the enjoyment of the right to sustainable develop-
ment, as well as other human rights crucial to the development process,
into consideration. To finally establish a direct link between trade, sus-
tainable development and human rights, four different human rights es-
sential to the development process4 will be put into the context of one
of the pillars of sustainable development. These rights are the right to
non-discrimination, the right to work, the right to food and the right to
health, all of which can be directly affected by international trade. More-
over, their realization forms part of the economic or social development
process.
The chapter will conclude that sustainable development, besides envi-

ronmental protection, essentially means nothing else but the effective
realization of particular human rights associated with the economic and
social development process. The globalization of human rights and of
economic integration law offers mutually beneficial synergies: protection
and enjoyment of human rights depend also on economic resources and
on integration law opening markets, reducing discrimination and en-
abling a welfare-increasing division of labour (Petersmann 2002: 621).
As a corollary, economic, legal and political integration are also a func-
tion of human rights protecting personal autonomy, legal and social secu-
rity, peaceful change, individual savings, investments, production and
mutually beneficial transactions across frontiers. It is therefore vital for
WTO Member States to consider the human rights dimension of their re-
spective trade policies. Furthermore, sustainable development is a goal
that needs to be accomplished both on the domestic and the global level.
Especially the WTO as one of the major players in the field of global eco-
nomic activities should therefore consider the human rights dimensions
of their activities.
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The right to ‘‘sustainable development’’

The WTO and sustainable development

The transformation of the General Agreement on Tariffs and Trade
(GATT) into the WTO in 1995 changed the multilateral trading system
fundamentally, resulting in significant differences between the former
and the new multilateral trade regime (Ross-Larson 2003: 33). The
GATT system was primarily about negotiating market access for traded
goods. But the WTO’s extension into new substantive areas and intru-
siveness into domestic policymaking, its ‘‘single-undertaking’’ mandate,
the explicit linkage of trade with protection of investment and intellectual
property rights and strict enforcement of disputes and cross-retaliation
have extended its authorities into areas of domestic regulation, legisla-
tion, governance and policymaking. The WTO has become one of the
key players in international economic relations, fostering economic de-
velopment through trade liberalization and rules that govern trade. The
parties to the founding agreement of the World Trade Organization
determined themselves to preserve the basic principles and to further
the objectives underlying the multilateral trading system.5 The Marra-
kesh Agreement establishing the WTO is the umbrella agreement for
the entire WTO system and has thus a special status. Its preamble is the
most comprehensive statement of the objectives of the WTO system:

The Parties to this Agreement,

Recognizing that their relations in the field of trade and economic endeavour
should be conducted with a view to raising standards of living, ensuring full em-
ployment and a large and steadily growing volume of real income and effective
demand, and expanding the production of and trade in goods and services,
while allowing for the optimal use of the world’s resources in accordance
with the objective of sustainable development, seeking both to protect and pre-
serve the environment and to enhance the means for doing so in a manner con-
sistent with their respective needs and concerns at different levels of economic
development,

Recognizing further that there is need for positive efforts designed to ensure
that developing countries, and especially the least developed among them, se-
cure a share in the growth in international trade commensurate with the needs
of their economic development,

Being desirous of contributing to these objectives by entering into reciprocal
and mutually advantageous arrangements directed to the substantial reduction
of tariffs and other barriers to trade and to the elimination of discriminatory
treatment in international trade relations,
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Resolved, therefore, to develop an integrated, more viable and durable multi-
lateral trading system encompassing the General Agreement on Tariffs and
Trade, the results of past trade liberalization efforts, and all of the results of
the Uruguay Round of Multilateral Trade Negotiations,

Determined to preserve the basic principles and to further the objectives un-
derlying this multilateral trading system.

It is necessary, pursuant to Article 31 of the Vienna Convention on the
Law of Treaties (Vienna Convention), to interpret a treaty in accordance
with the ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose. More precisely, Article
31(3)(c) of the Vienna Convention directs that in interpreting a treaty,
account must be taken not only of the treaty itself (in casu, the WTO
treaty) but also of ‘‘any relevant rules of international law applicable in
the relations between the parties’’ (Pauwelyn 2001: 542–543) Moreover,
customary international law applies generally to the economic relations
between the WTO members, as long as the WTO treaties themselves do
not contract out of it.6 In their Ministerial Declaration of 15 April 1994,
the Ministers concluding the Uruguay Round of Trade Negotiations af-
firm that the establishment of the World Trade Organization ushers in a
new era of global economic cooperation, ‘‘reflecting the widespread de-
sire to operate in a fairer and more open multilateral trading system for
the benefit and welfare of their peoples’’.7 Hence, one of the main objec-
tives of the multilateral trading system is the enhancement of the peo-
ple’s well-being. The WTO thus exists as a means to an end (Jordan
2001: 244). That end is to enhance the welfare and living conditions of
all, both on the national and the international level – for developed and
developing countries alike. Essentially, it means nothing else than putting
trade policy into a contextual relationship of overall national and interna-
tional objectives, which include economic, social and environmental de-
velopment targets. An emphasis on the commitment to the objective of
sustainable development within the multilateral trading system has also
been put in the Doha Declaration, reaffirming in relevant parts ‘‘the com-
mitment to the objective of sustainable development’’ and the belief that
‘‘the aims of upholding and safeguarding an open and non-discriminatory
multilateral trading system, and acting for the protection of the environ-
ment and the promotion of sustainable development can and must be
mutually supportive’’. The notion of development has thus been given a
central position in the aims and objectives of the World Trade Organiza-
tion. One might even say that the WTO has headed toward becoming a
World Trade and Sustainable Development Organization,8 because the
extended authorities that were given to the WTO are central to the de-
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velopment process (Ross-Larson 2003: 33). Liberalization of trade, as
well as the rules governing trade, has become inseparably linked with
economic development, preservation of the environment and improving
social conditions (Sampson 2005: 2). It is therefore vital to consider the
human rights dimension of sustainable development within the WTO, es-
pecially with regard to states’ duties on the domestic and global level to
promote sustainable development. By approaching the term ‘‘sustainable
development’’ from a human rights perspective under consideration of
the applicable rules of interpretation under the Vienna Convention, legal
rights and obligations of WTO Member States may be clarified to a cer-
tain extent.

The UN Declaration on the Right to Development

The notion of development within a globalizing economic system
emerged first in the 1960s and 1970s. The emergence of a numerically
dominant group of developing countries in the international arena as a
result of decolonization led to the elevation of economic development is-
sues to the top of the international agenda in various fora (Alston 1991:
218). Initially, states sought to address these problems through attempt-
ing to reform the major international economic institutions, with only
limited success, until the formation of the United Nations Conference on
Trade and Development (UNCTAD) marked the point when wider issues
of international economic relations were addressed within the interna-
tional community of the United Nations (Orford 2001: 129). The Decla-
ration on the Establishment of a New International Economic Order and
the Charter of Rights and Duties of States were adopted by the UN
General Assembly in 1974,9 promoting a new economic environment
based on equity, interdependence, common interest and cooperation of
all states in order to ensure steadily accelerating economic and social
development, thereby stressing that economic as well as political and
other relations shall be governed by the principle of respect for human
rights and international obligations.10 It was against this background of a
changing and contested international political order that the notion of a
right to development emerged.11 In 1981, the right to development was
included in Article 22 of the African Charter on Human and People’s
Rights (Banjul Charter), stating, ‘‘All peoples shall have the right to their
economic, social and cultural development with due regard to their free-
dom and identity and in the equal enjoyment of the common heritage of
mankind’’; furthermore, ‘‘States shall have the duty, individually or col-
lectively, to ensure the exercise of the Right to Development’’. Subse-
quently, the right to development was enshrined in the 1986 Declaration
on the Right to Development.12
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Legal status of the right to development

Within the strict normative hierarchy of international law, declarations or
resolutions, such as the Declaration on the Right to Development, do not
have a legally binding status in international public law (they are de-
scribed as soft law; Ipsen 1999: section 16, RN 21). Pursuant to Articles
10ff. of the UN Charter, they are only recommendations and do not
form part of general sources of public international law. These recom-
mendations may nevertheless lead to the formation of customary interna-
tional law when States act extensively and uniformly in accordance with
those recommendations. International customary law is defined in Article
38(1)(b) of the ICJ Statute as rules that emerge as evidence of a general
practice accepted as law.13 A rule can thus be defined as being customary
international law if two conditions, a subjective one and an objective one,
are fulfilled. The first, subjective one is the opinio juris sive necessitate of
the States, while the second, objective one is the acting of the States in
accordance to the rule.
There are some arguments in favour of the assumption that the right to

development has become a secure part of the framework of international
human rights law. As noted before, it was against the background of a
changing and contested international political order that the notion of a
right to development emerged. It has been argued that there is no source
of the right to development in the international bill of rights and that it is
not relevant, if it ever was, claiming that promoters of such a right were
nothing more than well-meaning optimists (Donnelly 1985: 478). How-
ever, both the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cul-
tural Rights (ICESCR) recognize the right of all peoples to pursue their
economic, social and cultural development.14 Moreover, since the Right
to Development has been enshrined in the 1986 Declaration it has fre-
quently been affirmed within various contexts of international relations
and law. The right to development has also become an increasingly im-
portant part of the United Nations human rights agenda. In 1993, the
World Conference on Human Rights reaffirmed in its Article 10 the
Right to Development as established in the 1986 Declaration as being a
universal and inalienable right and an integral part of fundamental hu-
man rights.15 The General Assembly (GA) of the United Nations recog-
nized in their resolution on the right to development16 the need to place
all human rights at the top of the global agenda and, in this context, the
right to development in particular (Orford 2001: 133). This resolution has
been accompanied by efforts of the Secretary General to mainstream hu-
man rights within all UN activities, including those in the development
area.17 Besides the establishment of a UN Development Group (UNDG)
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whose aim is to coordinate development policies and decisionmaking, the
right to development forms a central part of those reforms to UN devel-
opment programmes and funds (ibid.: 134). Those reforms have included
the establishment of a UNDG ad hoc working group on the right to
development (ibid.: 135). There are a number of development policy
commitments by the international community. Probably the most promi-
nent of these commitments are the Millennium Development Goals
(MDGs).18 Within the international trade arena, the Doha Development
Agenda forms part of these development policy commitments. Yet not
only in the international arena have the efforts with regard to the right
to development emerged – also on the national level has this right been
recognized. In many countries the right to development has become part
of national developmental policies. Countries like Uganda, Sweden and
Bosnia and Herzegovina recently presented their experiences in main-
streaming the MDGs, an aspect of the right to development, in their
national development policies.19 South Africa is alive to the need to inte-
grate the right to development in its development policy (ECOSOC
2004b: para. 27).

State practice is thus not only, but also, expressed at the national level.
It is expressed at the regional and international level in different forums
or forms, including the states’ involvement in agreements with other
states or in its policies, plans, budgetary allocations, authoritative judicial
pronouncements and so on (ECOSOC 2004b: para. 43). The fact that
states and international institutions and agencies are implementing the
right to development points to the conclusion that the Declaration on
the Right to Development enjoys a reasonable degree of acceptance in
the practice of states. After all, one can thus say that the right to develop-
ment has become part of international customary law, as States do con-
firm their opinio juris sive necessitate by acting extensively and uniformly
in virtually all fields of international law according to the principles set
out in the 1986 Declaration. Moreover, it applies to the economic rela-
tions of the WTO Members. There is no provision contracting out of
this rule of customary international law. Indeed, by objecting the multi-
lateral trading system to the purpose of sustainable development, the
Member States explicitly confirm the developmental aspirations of the
1986 Declaration.

Definition of ‘‘development’’

The 1986 Declaration promotes a relatively flexible but nevertheless
people-centred approach to what is meant by ‘‘development’’. The
Preamble states with respect to the meaning that it ‘‘is a comprehensive
economic, social, cultural and political process which arises at the con-
stant improvement of the well-being of the entire population and of all
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individuals on the basis of their active, free and meaningful participation
in development and in the fair distribution of the benefits therefrom’’.
This definition takes into consideration different processes that happen
to take place within a developing society. Economic developments and
social developments, as well as cultural and political developments, are
the main pillars of development that shall lead to the constant improve-
ment of the well-being of the whole society and the individual. Thus, de-
velopment at the very least refers to the pursuit and attainment of some
generally agreed high standard of human progress and well-being – mental,
moral, spiritual, intellectual and physical (ECOSOC 2004b: para. 2).
Since development takes place in the context of material resources or
the material world and other natural forces of immaterial nature, there
is necessarily an interrelatedness and interdependence between individ-
ual human progress and changes in the material conditions and the other
natural forces of immaterial nature (ibid.: para. 3). These processes can
only take place on the basis of active, free and meaningful participation,
that is, the whole society and all individuals must exercise development
collectively and individually, thereby determining the model of develop-
ment, controlling the process of development and equally distributing the
benefits of development. In addition, development refers to values, sys-
tems, processes and institutions of social and political governance (ibid.:
para. 5). Importantly, the right to development as enshrined in the 1986
Declaration incorporates the notion of sustainable development – one of
the objectives of the World Trade Organization (ibid.: summary). The
definition given in the 1986 Declaration is thus a very clear and compre-
hensive statement on the term ‘‘development’’ and a useful umbrella that
incorporates the various scopes of development without losing sight of
the main purpose of development – the constant improvement of the
well-being of the entire population and of all individuals – while at the
same time being indeterminate insofar as it is necessary to define
the scope of certain pillars of development, such as economic or social
development, in greater detail.

Key elements of the right to development

From the legal perspective, there is no doubt that the right to develop-
ment expressly identifies the rights holders – individuals and peoples as
a collective. Article 2(1) clearly states that the right must not only accrue
to the community or to the collective, but also to the individual human
person: ‘‘The human person is the central subject of development’’. The
General Assembly of the United Nations recognized and confirmed that
the right to development is ‘‘an inalienable human right by virtue of
which every human person and all peoples are entitled to participate in,
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contribute to, and enjoy economic, social, cultural and political develop-
ment, in which all human rights and fundamental freedoms can be fully
realized’’.20

Moreover, the right to development clearly determines those with
responsibility or who have an obligation to contribute to and safeguard
the right – states, individuals and all peoples. Article 2(3) of the Declara-
tion stipulates, ‘‘States have the right and the duty to formulate appropri-
ate national development policies that aim at the constant improvement
of the well-being of the entire population and of all individuals, on the
basis of their free and meaningful participation in development and in
the fair distribution of the benefits resulting therefrom’’. This provision
must be read in conjunction with Article 3, which provides that it is the
primary responsibility of states to create national and international con-
ditions that are in favour to the realization of the right to development,
thereby requiring full respect for principles of international law. Article
6(3) of the Declaration reads, ‘‘States should take steps to eliminate ob-
stacles to development resulting from failure to observe civil and political
rights, as well as economic, social and cultural rights’’. States have the
primary responsibility to promote the realization of these rights on the
international level, as well as on the national level. Therefore, the state
is to be seen as the agent of the community and the individual in particu-
lar, since ‘‘states should realize their rights and fulfil their duties in such
a manner as to promote a new international economic order based on
sovereign equality, interdependence, mutual interest and co-operation
among all States, as well as to encourage the observance and realization
of human rights’’.21

The right to development is a self-standing right (ECOSOC 2004b:
summary). At the same time, it is a composite of all other internationally
recognized rights and freedoms. The right to development involves the
realization of human rights and fundamental freedoms, and implies the
full realization of the right of peoples to self-determination.22 The Decla-
ration states furthermore that all human rights and fundamental free-
doms are indivisible and interdependent, and that equal attention and
urgent consideration should be given to the implementation, promotion
and protection of civil, political, economic, social and cultural rights.23
By recalling the provisions of the ICESCR and those of the ICCPR, the
General Assembly links its declaration directly to international human
rights treaties that most of the Member States to the WTO have signed
or ratified. The ICESCR, as well as the ICCPR, emphasizes the right
of all peoples to freely direct and strive for their economic, social and
cultural development. Article 1(1) of the ICESCR and Article 1(1)
of the ICCPR provide identically that ‘‘All peoples have the right to
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self-determination. By virtue of that right they freely determine their
political status and freely pursue their economic, social and cultural
development.’’
Further key elements of the right to development include the require-

ment of direct participation by the people in development, the right to
peace and security and the right and principle of self-determination
(ECOSOC 2004b: summary). In the context of international trade, the
fair distribution of the benefits of development, as stipulated in Article
2(3) of the 1986 Declaration, is one of the most important key elements
of the right to development. Besides, the notion of sustainable develop-
ment is inherent to the Right to Development, and is crucial within the
context of the WTO. By referring to economic and social development,
the definition of ‘‘development’’ in the 1986 Declaration embraces two
pillars of sustainable development. In pursuing the right to development,
it is paramount to take into account local and global contexts that pro-
vide enabling or disabling environments.

Conclusion

The WTO as one of the major international economic institutions plays
an important role in enhancing sustainable development. Development
has been given a central position in the aims and objectives of the multi-
lateral trading system due to the extended responsibilities that have been
given to the WTO. The main fields of activity of the WTO, trade liberal-
ization and the creation of rules governing trade, have become inextrica-
bly linked to different parts of development, such as economic and social
development. The human rights dimension of development within the
WTO becomes apparent when the 1986 Declaration is taken into consid-
eration to fill the abstract term of ‘‘development’’ with essential meaning.
The 1986 Declaration provides a useful legal definition of the term. Es-
sentially, development in itself does not mean anything else than the pro-
gressive realization of universally recognized human rights. Importantly,
the Right to Development has achieved the status of customary interna-
tional law and has thus binding character for all WTO Member States.
The subject of development is the individual and the community, where-
as states are the agents of the rights-holders. Besides, the 1986 Decla-
ration provides a legally binding link between development and core
international human rights treaties, the ICCPR and the ICESCR. Human
rights are therefore inextricably linked to development, whilst devel-
opment is inseparably linked to trade. Importantly, the Right to
Development incorporates the notion of sustainable development by
incorporating two main pillars, economic and social development, into
the definition of development. A human rights-based approach to sus-
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tainable development and international trade is therefore indispensable
to achieve this development. Economic and social development must
contribute to, and be part of, the realization of human rights set out in
the 1986 Declaration, the ICCPR and the ICESCR. From this fundamen-
tal argument, the human rights dimension of the term ‘‘sustainable devel-
opment’’ within the WTO can be elaborated further.

The multilateral trading system and the right to sustainable
development

The notion of sustainable development is one of the key elements of the
right to development. Moreover, the achievement of sustainable develop-
ment is a formal goal of the World Trade Organization (Sampson 2005:
viii), and has found its way into the Preamble of the founding inter-
national agreement of the multilateral trading system, the Marrakesh
Agreement. The objective of sustainable development has been strongly
reaffirmed in the Doha Declaration by stating the conviction that ‘‘the
aims of upholding and safeguarding an open and non-discriminatory mul-
tilateral trading system, and acting for the protection of the environment
and the promotion of sustainable development can and must be mutually
supportive’’.24 Acknowledging that the multilateral trading system has
played a significant role in economic growth, development and employ-
ment throughout the past fifty years,25 the multilateral trading system
plays an important role in enhancing development at the economic, social
and environmental level. In this context, it is of even greater importance
to recognize and realize the right to development in its multidimensional
aspects, taking a balanced, integrated and multidimensional approach to
sustainable development within the WTO.

Definition of ‘‘sustainable development’’

Many definitions of the term ‘‘sustainable development’’ have been intro-
duced over the years. The most commonly cited definition comes from the
report Our Common Future,26 more commonly known as the ‘‘Brundt-
land Report’’, which states, ‘‘Sustainable development is development
that meets the needs of the present without compromising the ability of
future generations to meet their own needs’’.

This definition of sustainable development contains two key con-
cepts: The concept of needs, in particular the essential needs of the
world’s poor, to which overriding priority should be given; and the idea
of limitations imposed by the state of technology and social organization
on the environment’s ability to meet present and future needs.27 Thus,

HUMAN RIGHTS AND SUSTAINABLE DEVELOPMENT 203



sustainable development focuses on improving the quality of life for all of
the Earth’s citizens without increasing the use of natural resources be-
yond the capacity of the environment to supply them indefinitely.28 It
seeks to develop means of supporting economic growth while supporting
biodiversity and relieving poverty without using up natural capital in the
short term at the expense of long-term development.29 It requires an
understanding that inaction has consequences and that we must find in-
novative ways to change institutional structures and influence individual
behaviour, that is, it means that we must take action and change policies
at all levels, from the individual to the international.30 Sustainable devel-
opment policies encompass three general policy areas: economic, environ-
mental and social. In support of this, several United Nations texts, most
recently the 2005 World Summit Outcome Document, refer to the ‘‘inter-
dependent and mutually reinforcing pillars’’ of sustainable development
as economic development, social development and environmental protec-
tion (UNGA 2005), thereby emphasizing that ‘‘poverty eradication,
changing unsustainable patterns of production and consumption and pro-
tecting and managing the natural resource base of economic and social
development are overarching objectives of and essential requirements
for sustainable development’’. The objective of sustainable development
is to maximize the goals across all three systems, which can be seen as
interlocked (Elliot 2006: 9).
These definitions need to be put in context to the definition of develop-

ment under the 1986 Declaration. Sustainable development can then be
seen as elaborating in more detail two main pillars of development, eco-
nomic and social development, while at the same time emphasizing the
need for environmental protection. All the given definitions of the term
imply a human rights dimension of development. Poverty eradication or
the fulfilment of the essential needs of the world’s poor mean at the very
least the realization of economic and social rights. Although environmen-
tal protection does surely have implications on human rights as well, and
is a crucial and essential pillar of sustainable development as such, the
elaboration of a human rights-based approach to sustainable develop-
ment will focus on the two pillars of economic and social development
within the context of sustainable development and the international trade
system of the WTO.

Economic development

Different aspects of economic development have been emphasized in the
context of sustainable development. While traditional economics is pri-
marily concerned with the efficient, least-cost allocation of scarce produc-
tive resources and with the optimal growth of these resources over time

204 JENS PÖSSEL



so as to produce an ever-expanding range of goods and services, eco-
nomic development has a greater scope – it can be defined as the devel-
opment of economic wealth of countries or regions for the well-being of
their inhabitants (Hoselitz 1995: 9). Besides dealing with the efficient al-
location of existing scarce (or idle) productive resources and with their
sustained growth over time, the economic development process needs to
deal with legal and institutional adjustments that have to be made to give
incentives for innovation and investment so as to develop an efficient
production and distribution system for goods and services. Bearing in
mind that all three pillars of sustainable development are closely interre-
lated, economic development can after all be defined as a sustainable in-
crease in living standards that implies increased per capita income and
better education and health, as well as environmental protection. Econo-
mies and economic systems must be viewed in this broad perspective,
since economic development in times of rapidly growing global trade
within the multilateral trading system forces many countries that have
not picked up the pace of ‘‘developed’’ countries to perform a rapid pro-
cess, which, if it is to take root in a society, must penetrate widely and
deeply and hence affect the social structural and cultural facets of a soci-
ety (ibid.: 17). In other words, economic development consists not merely
of a change of production techniques, but also, in the last resort, in a re-
orientation of social norms and values. It is therefore obvious that eco-
nomic development must be analysed within the context of the overall
social and legal system of a country and within the international, global
context as well.

International economic institutions, such as the IMF, the World Bank
and the WTO, are the key agents of global economic development. Eco-
nomic and investment liberalization is largely carried out multilaterally.
The WTO is seen in this context as the deliverer of higher living
standards, free markets and economic development to the benefit of
those who participate in the system. Competition, growth and non-
discrimination are promoted effects of the trading system. Economic
development shall first and foremost take place by a share of growth in
international trade, trade liberalization and reciprocal and mutually ad-
vantageous arrangements directed to the substantial reduction of tariffs
and other barriers to trade and to the elimination of discriminatory treat-
ment in international trade relations.31 The promoted benefits of the
WTO trading system are the raise in income through trade, the cuts of
costs of living and stimulated economic growth, to name but a few. These
benefits of the WTO trading system have direct implications upon eco-
nomic development. Economic development in turn has direct implica-
tions on the fulfilment of human rights. Within this context, international
trade can have massive impacts upon certain human rights that are in
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terms of the 1986 Declaration included in the definition of development.
The focus of this examination will lie upon two relevant provisions of the
ICESCR, since those are rights de facto affected by trade and economic
development. On the one hand, the right to non-discrimination is of
particular concern in the context of international trade and economic
development. On the other, the right to work and the right to just and
favourable conditions are equally important to economic development
within the multilateral trading system. Nevertheless, the aim of this part
of the thesis is not to identify all possible human rights that can be af-
fected, that is, the examples given are not exhaustive, but rather to high-
light those rights that are de facto affected.

The right to non-discrimination

Globalization has brought a new focus on discrimination. On the one
hand, the lowering of borders and improvements in information technol-
ogy associated with globalization have brought people, products and
services closer together. At the same time, this means that a range of
new options for cultural and commercial exchange and economic growth
has opened up, but on the other hand the striking inequalities both within
and between countries are more clearly demonstrated through globaliza-
tion (ECOSOC 2004a: 4). The greater flow of people, services and prod-
ucts promoted by globalization has highlighted the need to understand
and accommodate difference, diversity and inequality. The principle of
non-discrimination is one of the fundamental principles of the interna-
tional human rights system. Article 2 of the Universal Declaration of Hu-
man Rights (UDHR) states, ‘‘Everyone is entitled to all the rights and
freedoms set forth in this Declaration, without distinction of any kind,
such as race, colour, sex, language, religions, political or other opinion,
national or social origin, property, birth or other status’’. Similarly, Arti-
cle 2.2 of the ICESCR provides that ‘‘The States Parties to the present
Covenant undertake to guarantee that the rights enunciated in the pre-
sent Covenant will be exercised without discrimination of any kind as to
race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status’’. While the ICESCR
does not provide for a definition of the term in their statement of the
principle, it is generally accepted that the principle of non-discrimination
prohibits any distinction, exclusion, restriction or preference having the
purpose or effect of impairing or nullifying the recognition, enjoyment
or exercise by all persons, on an equal footing of all rights and free-
doms.32 This definition includes four noteworthy elements. Firstly, the
primary concerns of the principle of non-discrimination are state laws,
policies and practices, but it also applies to private actors; secondly, there
are no final prohibited categories of discrimination, that is, they are open-
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ended; thirdly, there is no requirement to demonstrate discriminatory
intention; and finally and of significant importance, the principle of
non-discrimination applies to both de jure and de facto discrimination
(ECOSOC 2004a: para. 11). It is important to note that not every differ-
entiation of treatment will constitute discrimination, if the criteria of such
differentiation are reasonable and objective and if the aim is to achieve a
purpose that is legitimate under the Covenant.33

In international trade, the principle of non-discrimination is an impor-
tant element of trade and investment treaties and one of the underlying
doctrines of the WTO Agreements. It is based upon two core elements.
The first one is the principle of most-favoured-nation (MFN) treatment,
which requires each WTO Member State to grant to every other Member
State the most favourable treatment that it grants to any other country
with respect to the import and export of ‘‘like’’ goods, services and
service suppliers. Article 1 of GATT states in this respect that ‘‘any ad-
vantage, favour, privilege or immunity granted by any Member to any
product originating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originating in or des-
tined for the territories of all other Members’’, whereas Article II of the
General Agreement on Trade in Services states according to the MFN
principles that ‘‘With respect to any measure covered by this Agreement,
each Member shall accord immediately and unconditionally to services
and service suppliers of any other Member treatment no less favourable
than that it accords to like services and service suppliers of any other
country’’. In relation to intellectual property protection, the WTO
Agreement on Trade-Related Aspects of Intellectual Property Rights
(the TRIPS Agreement), MFN treatment requires that any advantage, fa-
vour, privilege or immunity relating to intellectual property protection
(IPP) that is granted by a WTO member to the nationals of any other
country shall be accorded immediately and unconditionally to the nation-
als of all other WTO members.34

The second core element is the national treatment obligation of each
Member State. The national treatment obligation concerns competition
between national and foreign goods, services and service suppliers. It re-
quires each WTO Member State to treat foreign goods, services and ser-
vice suppliers no less favourably than ‘‘like’’ domestic goods, services and
service suppliers once they have crossed the border and they are part of
domestic commerce (ECOSOC 2004a: para. 9). The fundamental pur-
pose of national treatment in relation to trade in goods is to avoid protec-
tionism in the application of internal tax and regulatory measures. Some
discriminatory measures are permitted under trade rules within the mul-
tilateral trading system as well. Such flexibilities include general excep-
tions and country-specific flexibilities.35
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As with the human rights principle of non-discrimination, MFN treat-
ment and national treatment protect against both de jure and de facto, as
well as direct and indirect discrimination.36 Furthermore, both justify dif-
ferential treatment in some cases where formal equality might not
achieve the purposes of the prohibition on discrimination.37 Nonetheless,
the goals of the two principles are in many ways quite different. While
the human rights principle of non-discrimination is intrinsically linked
with the principle of equality, the trade principle of non-discrimination
is primarily directed toward reducing trade protectionism and improving
international competitive conditions rather than achieving substantive
equality (ECOSOC 2004a: para. 26).
Besides the application of the trade principle of non-discrimination and

its exceptions, the application of the human rights principle of non-
discrimination in international trade can have a downright positive
effect on economic development. Respect for the principle of non-
discrimination can be of particular importance for women, indigenous
people and rural populations amongst other categories of individuals.
With respect to gender equality, for example, women often face discrimi-
natory circumstances. Women often have the role of caretakers of fami-
lies and communities. In many societies they dominate caring roles such
as nurses and nursing aides. This leads to different needs, for example,
concerning health services, particularly with regard to reproductive rights
(OHCHR 2003: 6). In relation to HIV/AIDS, women often face a dispro-
portionate burden of caring for family members with HIV/AIDS and,
very often, assume responsibility for children orphaned by AIDS, while
at the same time access to medication for women can prevent mother-
to-child transmission of HIV. Within rural populations, discrimination
sometimes also exists against women. Specifically, women can suffer as
a result of intra-household relations that lead to incomplete pooling of
household resources between men and women (ECOSOC 2004a: 13).
Besides, women are confronted with serious impediments in gaining ac-
cess to credit and traditional gender biases can distance women from im-
portant development opportunities (UNCTAD 2002: 116).
Also, small farmers and the rural poor continue to suffer from inequal-

ity and discrimination, often resulting from explicit legal inequalities in
status and entitlements, deeply rooted social distinctions and exclusions
and the application of neutral policies – including trade rules and policies
– to the products of farmers with different resources and capacities
(ECOSOC 2004a: 13). Current estimates indicate that the rural poor out-
number the urban poor in most developing countries, at times by a factor
of two, and rural poverty tends to be deeper than urban poverty, with the
rural poor suffering from lower levels of access to basic services such as
drinking water, health and sanitation services and primary education, all
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of which are human rights guaranteed for in the ICESCR. The income
disparity between urban and rural areas is widening in many countries
and the rural poor face enormous obstacles in breaking the poverty cycle
(FAO 2002: 29). Market distortions due to market access barriers to the
agricultural exports of developing countries and subsidized competition
from developed countries can affect rural development in poorer coun-
tries by constraining agricultural growth and even reducing agricultural
growth as small farm incomes are reduced by decreasing agricultural
commodity prices (ibid.: 30). This leads to the assumption that the root
cause of the massive crisis of small farming communities, of rural poverty
and hunger in poor agricultural countries lies in the exposure of poorly
equipped and unproductive small farming communities to competition
from far more productive agricultural systems (ibid.: 16). Even the inci-
dence of external shocks in the form of depressed prices and import
surges due to the fact that agricultural trade is increasingly open can fur-
ther undermine domestic production.38

These are important examples of the impact of international trade on
the human right of non-discrimination, as set out in Article 2.2 of the
ICESCR and the UDHR. Trade rules and policies have thus a key role
to play in alleviating rural poverty and gender discrimination. Trade of-
fers opportunities to promote growth and economic development, which,
if managed by appropriate policies, could help reduce global inequalities,
rural poverty and discriminatory practices that affect populations (ECO-
SOC 2002). On the other hand, trade rules that do not take into account
the need to alleviate rural poverty can increase the vulnerability of rural
populations to external price fluctuations, expose poorer farmers to com-
petition for which they are ill-prepared and reduce crop diversity and
subsistence farming by focusing disproportionately on export crops, fi-
nally blocking the process of economic development. Respect for the
principle of non-discrimination is a fundamental means of promoting a
more inclusive globalization that reduces inequalities within and between
nations (ECOSOC 2004a: para. 51). Lower inequality, in turn, can in-
crease efficiency and economic growth (World Bank 2001: 56). The
principle of non-discrimination is therefore not only a justifiable goal in
itself, but combating discrimination and promoting equality can have a
positive influence upon the dynamics of economic growth and poverty re-
duction (ECOSOC 2004a: para. 51). Importantly, the principle of non-
discrimination is inherent in all human rights. All other human rights
can therefore also be seen in the context of non-discrimination.

The right to work

Over the past two decades most international economic agreements, such
as the revitalization of the European integration through the single
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market project and the monetary union, the North American Free Trade
Agreement (NAFTA), the creation of the WTO and the attempt to nego-
tiate a Multilateral Agreement on Investment at the OECD, have been
designed to liberalize economic activity (O’Brien and Williams 2004:
215). The deregulation of labour markets was an important element in
economic liberalization during the 1980s. ‘‘Flexible’’ labour was seen as
the key to attracting foreign investment and export growth, thus fostering
economic development (Oxfam 2002). Meaningful trade liberalization
should promote economic growth, employment and development for all,
benefiting countries at all stages of development (UNGA 2005: para. 27).
With regard to employment, the central objective of all national and
international policies as well as national development strategies is to
achieve the goals of full and productive employment and decent work
for all, including women and young people, in the support of fair global-
ization (ibid.: para. 47). The full realization of this goal shall include
policies and techniques to achieve steady economic, social and cultural
development under conditions safeguarding fundamental political and
economic freedoms to the individual.39
The right to work is enshrined in Article 6(1) of the ICESCR, which

provides that ‘‘The States Parties to the present Covenant recognize the
right to work, which includes the right of everyone to the opportunity to
gain his living by work which he freely chooses or accepts, and will take
appropriate steps to safeguard this right’’. The right to work is comple-
mented by Article 7 of the ICESCR, recognizing ‘‘the right of everyone
to the enjoyment of just and favourable conditions of work which ensure,
in particular, remuneration which provides all workers, as a minimum,
with fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed conditions
of work not inferior to those enjoyed by men, with equal pay for equal
work; a decent living for themselves and their families in accordance
with the provisions of the present Covenant; and safe and healthy work-
ing conditions’’. Articles 6 and 7 of the ICESCR are further supple-
mented by the right of everyone to form trade unions and join the trade
union of his choice in Article 8 of the ICESCR.
Besides the inclusion of the principle of non-discrimination in these

provisions, the provisions deal with other issues, such as the individual’s
freedom of choice concerning work, just and favourable working condi-
tions; health and safety issues and unionization rights.
Wages are undoubtedly among the most important conditions of work

and employment at the enterprise level. Being a cost for employers as
well as the main source of income for workers, wages may be a potential
source of conflict.40 At the same time, wages can represent a major
source of discrimination and deprivation if no decent floor is guaranteed
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to the workers.41 On the economic side, wages represent an important
part of labour costs and are an essential variable for enterprises’ competi-
tiveness.42 Wages also constitute the most direct channel between eco-
nomic development and household income. Trade theory predicts that
by increasing demand for labour, export growth will increase the income
of households with members working in export sectors, leading to eco-
nomic development (Oxfam 2002: 80). Unfortunately, economic growth
has, in some parts of the world, been weakly linked to employment cre-
ation and rising wages. In Latin America, for example, real minimum
wages were lower in 1999 in 13 out of 18 countries than they had been
in 1980 (ECLA 2000). This apparent anomaly of the intended and possi-
ble goal of economic growth resulted out of a weak association of growth
both with employment and wages (Oxfam 2002: 81). In countries such as
Brazil and Peru, real wages have fallen even during periods of economic
growth (Dancourt 1999; ECLA 2001). Meanwhile, urban unemployment
at the end of the 1990s was twice as high as at the start of the decade
(Oxfam 2002: 81). Wages in many high-growth export industries are low
not just by the standards of international comparison, but also in relation
to national poverty lines. Women workers in the garment industry in
Bangladesh, for example, earn around US$1.50 per day, which is margin-
ally above the poverty index of the United Nations of US$1.00 per day.
Not only in Bangladesh are these wages insufficient to maintain a reason-
able standard of living, but also in other countries wages remain far be-
low the possibility for the worker to earn a decent living for himself and
his family.43 In China, many factories are run by the army, and the coun-
try has an extensive system of forced-labour camps where the labour is
unpaid (Jordan 2001: 248). In southern China alone, there are 153 million
manufacturing workers powering an economy unencumbered by any in-
dependent voice demanding higher standards or fair wages. One of the
most often found misinterpretations is that minimum wages shall enable
the worker to provide himself for a decent living. It is rather the living
wage that generates this effect.

One of the most crucial issues concerning the right to work is the equal
remuneration for work of equal value according to Article 7(a)(i) of the
ICESCR. The gendered division of labour leads to women working
in highly labour-intensive sectors such as clothing, footwear and micro-
electronic assembly (O’Brien and Williams 2004: 210). Being a woman
in the global economy entails a much greater chance of being poorer,
working harder and under worse conditions than the average man. There
are various examples of how women are incorporated into the global
labour market, and how the right to work and to just and favourable con-
ditions of work are being affected by international trade. Importantly,
the improvement of these conditions has significant impact upon the
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economic development of societies and individuals. One major example,
highlighting the relationship between international trade, economic
development and the right to work and the enjoyment of just and favour-
able conditions of work shall be focused on in the following – the
relationship between women and transnational corporations (TNCs) in
developing countries. Women have increasingly been integrated into
global production through labour in TNCs, especially in export process-
ing zones (EPZs). EPZs are designated areas within a country that are
designed to attract foreign investment by providing financial incentives
or regulatory relief from national laws. On average, 80 per cent of the
workforce in these zones is female (Jordan 2001: 248). Furthermore,
women now account for about one third of manufacturing workers in de-
veloping countries (Oxfam 2002: 81). The reasons for this development
are manifold. Arguments range from the assumption that women are
chosen because they have smaller fingers and can do more intricate work
at a faster pace, to the assumption that women are more skilled at
dextrous work because of having developed skills such as sewing, inter-
preting this skill as a biological difference rather than a difference in skill,
resulting in the argument that a biological difference need not be re-
warded with higher pay (O’Brien and Williams 2004: 213). Other, more
reasonable, arguments point to the assumption that women make up a
large percentage of the workers in EPZs because they are thought to be
more compliant to manager’s demands, they have less of a history of
unionization and are often willing to put up with very poor working con-
ditions to support families. The outcomes of this incorporation of women
into export-oriented work are contradictive. Working conditions vary
widely in TNCs. They are often very difficult, wages are poor and unions
are often prohibited, exposing workers to dangerous and unhealthy
working conditions and threats of physical and sexual abuse (ICFTU
1996). On the other hand, working conditions within TNCs can be better
than in local firms, providing opportunity to local women (O’Brien and
Williams 2004: 213–214). These opportunities have the effect that local
gender roles are challenged, giving women the chance to leave restrictive
home environments and secure increased status and independence from
the incomes that they earn in the factories, that is, providing the opportu-
nity to accumulate some wealth and education.
These examples illustrate perfectly that the rights set out in Articles 6,

7 and 8 of the ICESCR are massively affected by trade and economic
development. In order to be able to develop economically in the era of
global financial capitalism, individuals in a society must work. This leads
to the accumulation of wealth, if the work is remunerated fairly and non-
discriminatorily, and allows people to gain a decent living for themselves
and their families. The forming of trade unions does not only lead to a

212 JENS PÖSSEL



higher organization and therefore to the ability to represent the needs
and interests necessary for the achievement of economic development, it
also has impacts on the pillar of social development within the develop-
ing society. States, in turn, need people that develop economically to ob-
tain sustainable economic growth. The consideration of those human
rights set out in the discussed articles of the ICESCR help to build an
environment which, at first, makes economic development possible, and,
secondly, makes it sustainable. Sustainable economic development that
benefits individuals and groups of societies, as well as societies as a
whole, must therefore take into consideration the human rights dimen-
sion of the right to work, just and equal conditions of work and the right
to form trade unions for the objective of sustainable development.

Social development

The second pillar, social development, is another vital aspect of sustain-
able development. As people, we seek positive change for ourselves, our
children and grandchildren; we must do it in ways that respect the right
of all to do so. To do this we must learn constantly – about ourselves,
our potential, our limitations, our relationships, our society, our environ-
ment, our world. The term ‘‘social development’’ refers to qualitative
changes in the structure and functioning of a society that help society to
better realize its aims and objectives (Cleveland et al. 1999: 152). The ba-
sic mechanism driving social change is increasing awareness leading to
better organization. Life evolves by consciousness and consciousness in
turn progresses by organization. When society senses new and better
opportunities for progress it accordingly develops new forms of organiza-
tion to exploit these new openings successfully. The new forms of organi-
zation are better able to harness the available social energies and skills
and resources to use the opportunities to get the intended results. Society
will inevitably change or develop during this process. The human and
social aspects of sustainable development mean that solidarity, equity,
partnership and cooperation are as crucial as scientific approaches to en-
vironmental protection.44 There are two human rights in the context of
social development that are likely to be affected by sustainable develop-
ment, and can also themselves effect sustainable social development. At
the same time, it must be noted that the examples highlighted in this arti-
cle are not exhaustive. At the core of social rights within the international
human rights treaty system is the right to an adequate standard of living
(Breining-Kaufmann 2005: 360). This implies that everyone shall enjoy
the necessary subsistence rights of adequate food and nutrition, clothing,
housing and the necessary conditions of care. The second, equally impor-
tant social right that will be discussed is the right to health. It implies that
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everyone shall have the right to the enjoyment of the highest attainable
standard of physical and mental health.

The right to food

Food is a most essential good for every human being to survive and plays
an important part in each society’s culture and policies. It is a biological
necessity, a cultural statement and also commerce, since technology has
increased productivity and thus made trade in food products possible
(ibid.: 341). In 2002, food accounted for approximately 7 per cent of all
imported/exported merchandise goods (World Bank 2004). Trade liberal-
ization is generally a positive contributor to poverty alleviation, allowing
people to exploit their productive potential, assisting economic growth,
curtailing arbitrary policy interventions and helping to insulate against
shocks (Ben-David et al. 2000). At the same time, however, trade liberal-
ization creates losers even in the long run and trade reforms can exacer-
bate poverty temporarily (ibid.: 13). In the field of agriculture, trade
liberalization is often quoted as being essential to promote growth and
reduce poverty in developing countries but at the same time it is one of
the most controversial and complex issues within the WTO framework
(Breining-Kaufmann 2005: 342). At the core of social rights within the
international human rights treaty system is the right to an adequate
standard of living (ibid.: 360). This implies that everyone shall enjoy the
necessary subsistence rights of adequate food and nutrition, clothing,
housing and the necessary conditions of care. Article 11(1) of the
ICESCR states in this respect that ‘‘The States Parties . . . recognise the
right of everyone to an adequate standard of living for himself and his
family, including adequate food. . . . The States Parties will take appropri-
ate steps to ensure the realisation of this right, recognising to this effect
the essential importance of international cooperation based on free con-
sent’’. It can therefore be assumed that states will use all legislative, eco-
nomic, social and political means necessary to achieve the full realization
of this right, including market-based mechanisms. Indeed, the ICESCR
specifically identifies the need to ensure that international trade pro-
motes the right to food (ECOSOC 2002: 7). Article 11(2) of the ICESCR
states in this respect that the ‘‘States Parties to the present Covenant, rec-
ognizing the fundamental right of everyone to be free from hunger, shall
take, individually and through international cooperation, the measures,
including specific programmes, which are needed, taking into account
the problems of both food-importing and food-exporting countries, to en-
sure an equitable distribution of world food supplies in relation to need’’.
The right to food is realized when everyone has physical and economic
access at all times to adequate food or means for its procurement (ECO-
SOC 1999: para. 19). The core content of the right implies the availability
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of food in a quantity and quality sufficient to satisfy the dietary needs of
individuals free from adverse substances; and the economic and physical
accessibility of food in ways that are sustainable and that do not interfere
with the enjoyment of other human rights (ibid.: paras 8, 12–13). The link
between trade and the right to food has explicitly been drawn on the
World Food Summit in 1996. Commitment four of the Plan of Action
adopted during this summit aims at ensuring that food, agricultural trade
and overall trade policies are conducive to fostering food security for all
through a fair and market-oriented world trade system.45 This commit-
ment is supplemented by the responsibility to implement, monitor and
follow-up on the adopted Plan of Action at all levels in cooperation with
the international community.46 These commitments have been reaffirmed
in the Declaration of the World Food Summit: Five Years Later –
International Alliance against Hunger.47

WTO-regulated areas that may cause problems concerning the right to
food are the Agreement on Agriculture (AoA), the SPS Agreement, the
Agreement on Textiles and Clothing and the TRIPS Agreement. The fo-
cus of this examination is not, however, to provide a detailed discussion
about the impacts of the relevant agreements on the right to food.
Rather, trade liberalization in agriculture and the right to food need to
be brought into a general context with sustainable development, making
clear that it is a right that deserves to be considered within the context of
international trade. Increased levels of trade in agriculture can contribute
to the enjoyment of the right to food by augmenting domestic supplies of
food to meet consumption needs and by optimizing the use of world re-
sources (ECOSOC 2002: 13). Yet, especially the liberalization of agricul-
tural trade can have immense negative impacts on certain individuals and
groups. Resulting out of liberalization of markets, competitive pressure
results in a general trend toward the consolidation of farms (FAO 2000).
On the one hand, this consolidation process has resulted in an increase in
productivity. On the other hand, it has also led to the displacement and
marginalization of farm labourers, creating hardship for small farmers
and food-insecure populations (ibid.: 25). For many developing countries,
key agricultural sectors that were vital for the economy in terms of food
security, employment, economic development and poverty reduction
were being seriously eroded given the inability to compete with cheap
imports (Breining-Kaufmann 2005: 368; FAO 2000). In Sri Lanka, for ex-
ample, tariff reductions and the associated increase in food imports have
put pressure on the rural sector, including employment (ECOSOC 2002:
13). More than 300,000 people previously involved in the production and
marketing of onions and potatoes were adversely affected by tariff reduc-
tions. Another example is Guyana, where increasing imports of fruit
juices from larger producers have displaced much of domestic production,
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resulting in a growing dependency in this country on imported foods
(FAO 2000). The same picture can be observed in Brazil, where the agri-
cultural sector has been transformed as a result of the reform process,
leading to an increase in farm sizes and herds improving with large-scale
firms moving in to replace traditional cooperatives. Agriculture fulfils
different roles in the development of every country. In the case of low-
income countries, the agricultural sector plays an essential role in ensur-
ing food security and alleviating poverty (ECOSOC 2002: 15). In these
countries, the sector is still the major employer and a significant contrib-
utor to GDP, as well as an important source for foreign exchange and
revenue. Besides, food consumption accounts for a significant share of
expenditure for households in many developing countries. From the
perspective of development, significant progress in promoting economic
growth, reducing poverty and enhancing food security cannot be
achieved in most cases without developing more fully the potential ca-
pacity of the agricultural sector and enhancing its contribution to overall
economic development (FAO 2000). For developed countries, the agri-
cultural sector is often less significant as an employer and contributor to
GDP, and food consumption accounts for a relatively small and decreas-
ing share of household income (ECOSOC 2002: 15). The market access
commitments of those countries toward countries with a potential
competitive advantage in agricultural sector remain, however, poor. The
Doha Development Agenda focuses on special and differential treatment
and on market access. While special and differential treatment pro-
grammes such as the European Union and the United States GSP
schemes proved to be little effective, there is consensus that liberalization
by wealthy states in agriculture would assist growth and development in
poor countries (Oxfam 2002: 47–63). A study of tariff peaks shows that
many of them apply to major agricultural food products, such as meat,
sugar, milk, diary products and chocolate, as well as to tobacco and some
alcoholic beverages, and fruits and vegetables – all of which are products
in which developing countries enjoy a competitive advantage (OECD
2001: 74). Quite often, such measures are associated with tariff escalation
by which the tariffs on unprocessed products or raw materials are dispro-
portionately less than the tariffs on processed products, therefore making
it very difficult for poor countries to increase their incomes by processing
the raw materials they produce (Breining-Kaufmann 2005: 365). Gener-
ally, tariff reductions have not been extended to all products and across
broad sectors. These measures have de facto implications on the possibil-
ity of certain groups and individuals to develop economically and so-
cially, and consequently on the enjoyment of the right to food set out in
Article 11(1) of the ICESCR as part of the right to an adequate standard
of living. Acts that constitute a violation of the right to food include the
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adoption of legislation or policies that are manifestly incompatible with
pre-existing legal obligations relating to the right to food, the failure to
regulate activities of individuals or groups so as to prevent them from vi-
olating the right to food of others, and the failure of a state to take into
account its international legal obligations regarding the right to food
when entering into agreements with other states or with international or-
ganizations (ECOSOC 1999: para. 19).

Since most people in the developing world derive their livelihood from
agriculture, the implementation of policies that obstruct agricultural rights
is undesirable – if not a violation of international norms – in a world
where 840 million people are currently suffering from hunger and the ef-
fects of hunger (Thurow 2003). The importance of agriculture is shown
by empirical evidence. More than 92 per cent of the population of
Burkina Faso, 76 per cent of the population of Kenya and 74 per cent of
Senegal’s population find employment in the agricultural sector (Cullet
2001). Especially in the countries of sub-Saharan Africa, where a large
proportion of the agricultural activities consist of subsistence agriculture,
there is necessarily a close connection between agriculture and the fulfil-
ment of the food needs of individuals (Edwardson 2005: 386). The
similarities between the legal approach that emphasizes the multi-fold
obligations of states with regard to the right to food, and the acknowl-
edgement of the multifunctionality of trade in agriculture in the Agree-
ment on Agriculture (AoA) are striking (Breining-Kaufmann 2005: 372).
Both put the right to food and the liberalization of agricultural trade in
the broader context of development and enhancing general welfare. The
realization of the right to food therefore strongly depends on the rural
and agricultural development. Besides, the accessibility and availability
of food does have strong implications on the social and economic devel-
opment of people, since it is the most essential good for humankind.

The right to health

Health is a fundamental human right indispensable for the exercise of
other human rights. Every human being is entitled to the enjoyment of
the highest attainable standard of health conducive to living a life in
dignity. Further, health of individuals has implications on its ability to de-
velop his personality, and his economic and social rights in dignity. The
right to health is solidly enshrined in international, regional and national
human rights instruments. Article 12(1) of the ICESCR provides that
‘‘The States Parties to the present Covenant recognize the right of every-
one to the enjoyment of the highest attainable standard of physical and
mental health’’. The reference in Article 12(1) of the ICESCR to ‘‘the
highest attainable standard of physical and mental health’’ is not confined
to the right to health care (ECOSOC 2000). On the contrary, the drafting
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history and the express wording of article 12(2) of the ICESCR acknowl-
edge that the right to health embraces a wide range of socio-economic
factors that promote conditions in which people can lead a healthy life,
and extends to the underlying determinants of health, such as food and
nutrition, housing, access to safe and potable water and adequate sanita-
tion, safe and healthy working conditions and a healthy environment. Ac-
cording to the Constitution of the WHO, to which all Member States to
the WTO are Parties as well, ‘‘Health is a state of complete physical,
mental and social well-being and not merely the absence of disease or in-
firmity’’.48 The basic elements of the right are availability, accessibility,
acceptability and quality (ECOSOC 2000: para. 12). The concept of
availability connotes functioning public health care facilities, goods and
services including relevant programmes. The precise nature of these fa-
cilities, goods and services to be provided in fulfilling the state’s obliga-
tions will, however, vary from state to state and depend on a variety of
factors, including the level of development (Musungu 2005: 302). The
concept of accessibility connotes a situation where there is equitable ac-
cess and rational use of quality essential medicines (Scholtz 1999).
Yet, for millions of people throughout the world, the full enjoyment of

the right to health remains a distant goal. According to the most recent
figures from the World Health Organization, 1.7 million persons died
from tuberculosis in 2004, at the same time as 8.9 million new cases were
registered.49 From 350 to 500 million human beings suffer from malaria,
of whom 1 million – mostly children – die each year (WHO figures, in
Özden 2006). AIDS killed more than 3 million persons in 2005.50 These
three devastating illnesses are responsible for more than 6 million deaths
every year, the overwhelming majority of which occur in the South (Öz-
den 2006: 3). In the 2005 World Summit Outcome, HIV/AIDS, malaria,
tuberculosis and other infectious diseases have been recognized as posing
severe risks for the entire world and serious challenges to the achieve-
ment of development goals (UNGA 2005: para. 57). At the same time,
the need for a sustained international response has been emphasized.
Within the WTO trading system, the Agreement on Trade-Related As-

pects of Intellectual Property Rights (TRIPS) is of particular interest for
the right to health. It is not the aim however, to provide a detailed analy-
sis of the relationship of the human right to health and the TRIPS Agree-
ment, but considering one situation in which the right to health can be
directly affected by the TRIPS Agreement can help in elaborating the
human rights dimension that this particular agreement has upon the ob-
jective of sustainable development. Intellectual property laws, especially
patent rights, might to a certain extent limit the enjoyment of the right to
health. The grant of a patent over processes for the manufacture of med-
icines or with respect to medicines themselves as products has the effect
of giving the patent holder a monopoly over the use of the processes and
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or the manufacture and sale of the medicines (Musungu 2005: 306).
There are various justifications that are given for granting patents, but
one clear effect of the granting is that the cost for the covered technology
is set at an artificially high level. Indeed, the high prices for new medi-
cines resulting from the mandatory requirements for patent protection
under TRIPS in developing countries have seriously compromised the
ability of communities, governments and other players in the health sec-
tor to manage infectious and other diseases effectively. The cost disparity
has virtually guaranteed that most of the sick in these regions of the
world have little or no access to the best available treatments, since in
most of these countries up to 90 per cent of the costs of health care for
the poor are out of pocket. High drug prices also mean that governments
need to spend a disproportionate amount of money on medical supplies,
leaving very little for other critical health needs such as infrastructure de-
velopment and training. The ICESCR contains a commitment and a legal
duty to address these conditions and to transform society into one where
life is based on human dignity. Article 12(2) of the ICESCR states in this
respect that ‘‘the steps to be taken by the States Parties to the present
Covenant to achieve the full realization of this right shall include those
necessary for . . . the prevention, treatment and control of epidemic, en-
demic, occupational and other diseases’’. This provision needs to be
read in conjunction with Article 2(1) of the ICESCR, which imposes the
duty upon the State Parties to take steps individually and through inter-
national assistance and cooperation in order to achieve progressively the
full realization of the rights set out in the Covenant, including the right to
health. But for as long as these conditions continue to exist for any rea-
son, including high prices resulting from patent protection, this aim will
not be possible to be achieved.51

The strengthening of patent protection for pharmaceutical processes
and products under TRIPS has, after all, had the effect of limiting the en-
joyment of the right to health as set out in Article 12 of the ICESCR. The
lack in accessibility of essential medicines for the treatment of diseases
such as HIV/AIDS or malaria can have devastating effects on personal
economic or social development. Furthermore, in some parts of the world
it already has a catastrophic effect on economies of whole states. Espe-
cially in regions where HIV/AIDS and malaria play a crucial role in
the well-being of whole societies, the absence of essential medicines
to treat or prevent such diseases have dramatic consequences for the
development of the overall society. People that are lacking access to the
basic medicines because they are simply too expensive, although they do
exist, are not able to participate effectively in economic growth. It is
therefore essential that the right to health be taken into consideration,
especially with regard to the TRIPS Agreement and access to essential
medicines.

HUMAN RIGHTS AND SUSTAINABLE DEVELOPMENT 219



Conclusion

The human rights approach to sustainable development opens the way
for an explicitly accepted international legal human rights framework of
universally recognized norms and values into the objectives of the WTO.
Trade liberalization within the multilateral trading system entails changes
in societies and economies, creating new opportunities for improving and
realizing human rights such as the right to work, the right to an adequate
standard of living or the right to health. Furthermore, trade affects the re-
alization of human rights in various ways. All the human rights examined
in this chapter are particularly affected by international trade within the
multilateral trading system. The result of this examination shows clearly
that international trade has an accentuating and distorting effect on struc-
tural changes within opening societies. Although general economic theory
suggests that the gains of opening markets to the global economy will
outweigh the losses, resulting in an overall increase in welfare of coun-
tries, the problem remains in the uneven distribution of the benefits
therefrom. The examples highlighted in this part of the paper give
evidence that the losses are generally felt more by marginalized and vul-
nerable groups within a society. The fair and equal distribution of the
benefits of development, and thus sustainable development, is, however,
one of the key elements of the right to sustainable development. This
principle is clearly set out in the 1986 Declaration. Being a part of cus-
tomary international law, the right to development sets out not only a
commitment but also a legal obligation of all States to ensure that socio-
economic rights are not negatively affected in the name of sustainable de-
velopment. States are obliged to cooperate on the global level to realize
the objective of sustainable development, and thus the right to sustain-
able development in particular. Whilst acknowledging the fact that eco-
nomic growth and trade liberalization can and should play a positive
role for sustainable development, it is necessary to put the emphasis on
the essential aim of sustainable development – the enhancement of the
well-being of all peoples and individuals of the world’s society, not only
of a few. The human rights approach to sustainable development within
the WTO therefore includes the effective realization of the right to devel-
opment.

Concluding remarks

The WTO is, as it is often emphasized, a rules-based system. Nothing but
the rule of law shall govern the multilateral trading system. Besides the
International Monetary Fund (IMF) and the World Bank, the WTO is a
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key player in international economic relations. It has the potential to en-
hance sustainable development to a large extent. Trade rules and liberal-
ization of markets have an immense impact upon the economic and social
development of individuals, communities and societies. The WTO is an
agent of promoting sustainable development, if not a World Trade and
Sustainable Development Organization. Sustainable development is, ac-
cording to the Preamble of the Marrakesh Agreement, one of the key
objectives of the multilateral trading system. This objective has further
become part of the Doha Development Agenda and is frequently reaf-
firmed within the international trade arena.

Sustainable development per definitionem implies a human rights di-
mension on both the economic and the social pillar of development.52
The concept of needs, elaborated already in 1987, essentially those needs
of the worlds poor – opposed to the needs of TNCs, free traders or ex-
porters – contains a clear dimension of human rights. A human rights
approach to sustainable development is therefore per definitionem neces-
sary to achieve this objective. The 1986 Declaration on the Right to De-
velopment provides a useful starting point for this approach. It takes a
well-balanced, integrated and multidimensional approach to develop-
ment by incorporating all the different facets of human development. As
a matter of fact, the right to development has become a universally recog-
nized human right over the past 20 years. Essentially, economic, social,
cultural or political development is human development, since humans
are always the ones that carry out development. At all levels of develop-
ment the three essential capabilities are for people to lead a healthy and
long life, to be knowledgeable and to have access to resources needed for
a decent standard of living (UNDP 2000: 36). The right to development
entails therefore the overriding necessity of the realization of the human
rights set out in the International Bill of Human Rights.53 Importantly,
by embodying economic and social development into the definition of de-
velopment, the 1986 Declaration integrates the notion of sustainable
development. The economic and the social pillars of sustainable develop-
ment can therefore be defined as a detailed elaboration of economic and
social development as contained in the definition of development in the
1986 Declaration. This inclusion of the notion of sustainable develop-
ment means essentially that there is a human right to sustainable devel-
opment that has to be realized on both the domestic and the global level.
However, the global context in which sustainable development, and thus
the realization of human rights, is being pursued is not particularly hu-
man rights-friendly (ECOSOC 2004b: para. 34). A climate of hegemony
of the global capitalist neo-liberal economic system that reinforces the
marginalization of Third World countries through debt burdens and
unfair trade relations, amongst others, prevails. Development in poor
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countries suffers extremely from negative terms of international trade
and investment (ibid.: para. 37). Rules and decisions made by official
and non-official bodies and forums, such as the World Trade Organiza-
tion, the G7þ1 and the World Economic Forum, determine to a large
extent the space within which ‘‘development’’ or ‘‘underdevelopment’’ –
and thus the realization of human rights – may occur. The gaps between
rich and poor are widening not only in developing, but also in developed
countries as a result of financial capitalism. As a matter of fact, financial
and virtually all material resources are accumulated in the hands of a few
major players that dominate not only international markets and trade,
but also trade negotiations at the WTO. This leads to massive human
rights impacts on the people depending on financial or other material re-
sources to fulfil at least their basic needs of existence. As it has been
shown, the human rights principle of non-discrimination is often under-
mined in favour of trade liberalization. Globalization under the auspices
of the WTO has massive impacts on the right to work and the right to
form trade unions in certain parts of the world. These rights form un-
doubtedly a major part of economic development. Social development
and the fulfilment of human rights such as the right to food and the right
to health are equally much affected by international trade, not taking into
consideration other human rights crucial to the development process.
It is important to emphasize again that the objective of sustainable de-

velopment has become a legal obligation of every state and the interna-
tional community. The Right to Development forms part of customary
international law. The international community has accepted the right to
development as a universal human right and has thus a legal obligation
to enhance the realization of this right in all its facets. In their resolution
on the World Summit Outcome, the General Assembly of the UN re-
affirmed the commitment to a global partnership for development as set
out in the Millennium Declaration,54 the Monterey Consensus,55 and the
Johannesburg Plan of Implementation.56 The commitment to shared re-
sponsibility has been emphasized in the Millennium Development Decla-
ration, stressing that the responsibility for managing worldwide economic
and social development must be shared among the nations of the world
and should be exercised multilaterally.57
Coherent policies and interdisciplinary, comprehensive efforts at both

the domestic and the global level can make a true difference. The multi-
lateral trading system can be a powerful supporter in promoting the real-
ization of sustainable development. The WTO has not been established
to benefit only free traders, companies or exporters, but to provide a ho-
listic framework regulating trade relations between states, leading to the
improvement of the life of the world’s citizens. Consequently, other inter-
ests such as non-trade values (human rights, environmental obligations,
core labour standards and sustainable development objectives) need to
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be taken into consideration besides mere trade liberalization. It is ever
more important to emphasize that a system that is enthusiastically prais-
ing the rule of law must obey the law itself. This requires the recognition
of the human rights dimension of sustainable development. Policies can
therefore no longer be driven only by the recognition of certain needs of
people, but the need to realize that people have rights, that is, entitle-
ments that entail legal obligations on the state and other relevant actors
(ECOSOC 2004c). A united effort on all levels and within all national,
regional and international institutions is essential to realize the promises
frequently made at international policy meetings. The human rights-
based approach to sustainable development helps to bridge the divide be-
tween two legal systems that have developed separately from each other
for nearly sixty years: If the main objective of trade is to enhance the
well-being of all people and sustainable development, it follows that hu-
man rights enhance the main objective of trade.

Notes

* This chapter was written as master’s thesis (LL.M.) research paper at the University of
Stellenbosch, South Africa. I am extremely grateful to Professor Mustaqeem de Gama,
Professor Gary Sampson, Lina Westin and Christopher Smith for sharing their ideas
and comments with me on this topic. The paper is dedicated to my son Joshua – the
world is ours to explore.
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11

Asymmetric integration:
The role of regionalism

Ken Heydon*

The proliferation of regional trade agreements (RTAs) – both plurilat-
eral and bilateral – increasingly involves agreements between countries
at markedly different stages of development. In recognition of these dif-
ferences, RTAs commonly contain special and differential-type provi-
sions that seek to benefit the less advanced partner. However, while
RTA provisions often go beyond those found in the WTO and while
there may be lessons for the evolving debate on aid-for-trade, care is
needed in seeking to draw on RTA experience. Of the two broad types
of special and differential treatment (SDT), we appear to have one –
flexibility in liberalization commitments – that is widely applied in re-
gional agreements but of questionable value insofar as it weakens the
commitment to market opening, and another – financial and technical
assistance – that is seen as being broadly beneficial but that is imple-
mented in regional accords at a level well below its potential. Moreover,
even where developing countries may benefit from SDT-type provisions
in RTAs, such benefit needs to be set against the negative aspects of re-
gionalism, including increased transaction costs for business and pressure
to address trade-related concerns such as core labour standards or pro-
tection of the environment. While regional agreements can complement
the multilateral trading system they can never be a substitute for it. Com-
plementarity would be fostered by donor support for regional efforts at
capacity building and by a strengthened commitment, by all countries, to
open markets and strengthened rules of trade.

Developing countries and the WTO: Policy approaches, Sampson and Chambers (eds),

United Nations University Press, 2008, ISBN 978-92-808-1153-7

229



The growth of regionalism

The number of preferential regional trade agreements (RTAs) has grown
rapidly in recent years, with some 200 RTAs notified to the WTO in the
last decade. Over a quarter of these notifications have been made since
the failed WTO Ministerial Conference in Cancun in September 2003.
Most importantly, the share of world trade accounted for by RTAs has
also grown considerably, from 40 per cent to over half of global trade in
the past five years (Crawford and Fiorentino 2005).
One of the striking features of the recent growth of regionalism is the

extent to which Asian countries that had previously eschewed regional
deals are now engaged in this process. This may be driven simply by a
concern not to be left out. But this raises the question as to why they do
not wish to be left out. One explanation is that preferential RTAs are
seen, rightly or wrongly, by both government and business, as offering
quicker gains in market access than can be achieved through the process
of multilateral negotiation. This may be an important factor for business,
as product cycles get shorter and multilateral negotiating cycles get
longer; a fact underlined by the current impediments to progress under
the Doha Development Agenda (DDA). The symbolism here has been
quite striking. In the immediate aftermath of the failed Cancun Ministe-
rial, the Mexican hosts sat down with their Japanese counterparts to ne-
gotiate a bilateral deal.
A recent illustration of how it may be possible, in particular areas, to

make progress regionally arose in the RTA agreed on 9 September 2006
between Japan and the Philippines. The agreement contains provisions
for Filipino workers – especially nurses – to pursue employment and
training in Japan, thus marking progress under GATS Mode 4 (the
movement of natural persons), one of the most troublesome areas of the
Doha negotiations in trade in services.
Regional agreements also offer the opportunity to address issues that

have been deliberately excluded from multilateral negotiations – notably
two of the so-called Singapore Issues, investment and competition, which
have been dropped from the DDA. Opportunities may also be taken to
include provisions dealing with trade-related issues such as core labour
standards or protection of the environment. Regional initiatives may
also be seen as a way of helping promote domestic policy change – a
factor often cited in the case of banking sector reform in Japan.
Regional deals offer the chance to select one’s partners on political or

strategic grounds. By way of illustration, Australia was favoured over
New Zealand as a choice of partner by the United States because of the
respective policies of these two countries in the Iraq war. China’s pursuit
of a preferential deal with ASEAN is motivated to a considerable extent
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by broad foreign policy considerations and a concern to foster a sense of
mutual benefit.

It is sometimes suggested that the motivations for pursuing regional
agreements differ between developed and developing countries, with
the advanced industrialized countries seeking deep integration while
developing countries look for market access gains. This is too stark a
distinction. Developing countries have a stake, through institutional
strengthening, in deeper integration, while the advanced industrialized
countries also have market access interests.

Developed-country concerns about market access have been amply
demonstrated by the emphasis placed by the United States on access con-
ditions for its beef under the RTA recently negotiated with Colombia. As
part of the RTA negotiations, Colombia agreed to drop all mad cow
disease-related restrictions on imports from the United States. This is a
significant concession. Some 20 countries have maintained bans on im-
porting beef from the United States since December 2003 when a
cow there was found to have bovine spongiform encephalopathy (BSE).
Many other governments impose various restrictions on US beef, only
opening their markets to specific types of meat from cows under 30
months of age.

For the European Union too, improved market access is a key motiva-
tion for the pursuit of regional agreements. The new trade policy strategy
of the European Union announced in October 2006 prescribes seeking
RTAs with countries and trade blocs based on ‘‘market potential (eco-
nomic size and growth) and the level of protection against EU export
interests’’.

Another striking feature of the growth of regionalism is the extent to
which bilateral deals are becoming more common. Of the 184 RTAs cur-
rently in operation, no less than 141 are bilateral. Moreover, these bilat-
eral arrangements are increasingly negotiated between countries that are
not only geographically distant but also at markedly different stages of
economic development, and hence with markedly different degrees of ne-
gotiating strength.

Preferential trading arrangements, whether bilateral or plurilateral,
between economically disparate countries commonly seek to address the
asymmetric nature of the integration process. In what follows, we will
seek to examine whether there is a pattern to asymmetric integration
among different types of agreement, how far the treatment of asymme-
tries goes beyond provisions for special and differential treatment (SDT)
in the WTO and whether or not regional approaches to asymmetric inte-
gration are successful in meeting their objectives. Throughout the chap-
ter, the term ‘‘asymmetric’’ will have two senses, referring both to the
economic disparities among the members of regional agreements and to
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the differentiated treatment and obligations that such agreements might
embody.

Dealing regionally with asymmetries: Is there a pattern?

There are two broad sets of SDT provisions embodied within RTAs: fi-
nancial and technical assistance for lesser developed members, and flexi-
bilities or reduced liberalization commitments for the less advanced.
Plurilateral agreements between developing countries (South-South

plurilaterals) provide extensively for both types of SDT. We see this, for
example, in the Latin American Integration Association (ALADI), the
Southern Common Market (MERCOSUR), the Caribbean Community
and Common Market (CARICOM), the Andean Community (AC),
the South Asian Free Trade Area (SAFTA), the Pacific Island Countries
Trade Agreement (PICTA), the Southern African Customs Union
(SACU), the Common Market for Eastern and Southern Africa (CO-
MESA) and the Economic Community of Central African States
(ECCAS).
Agreements between developed and developing countries (North-

South agreements) commonly provide for financial and technical assis-
tance for the less developed partner(s). We see this in the plurilateral
agreements embodied in the North American Free Trade Agreement
(NAFTA), through the North American Development Bank; in the
United States-Central American Free Trade Agreement (CAFTA); and
in the Asia-Pacific Economic Cooperation framework (APEC). The pro-
vision of financial and technical assistance is also commonly found in
North-South bilaterals such as Canada-Costa Rica, EU bilaterals with
Chile, South Africa and Tunisia, and US bilaterals with Chile, Jordan
and Morocco. For example, US-Chile (Art. 19.5) provides that the
United States will assist Chile in reducing pollution from past mining
practices.
The situation with respect to the provision of flexibilities or reduced

liberalization commitments in North-South agreements is much more
nuanced. This is evident when looking at the approach taken by the
United States and by the European Union in their respective regional
accords.
At first sight, there is a significant element of flexibility in agreements

to which the United States is party. Unlike the European Union, the
United States is not inclined to pursue regulatory harmonization in its
agreements. It has thus been observed that the US-centred model places
less importance on approximation or policy harmonization, as is reflected
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in the limited standards-harmonization working groups established under
NAFTA (Woolcock 2003). Moreover, the recently negotiated CAFTA
includes important SDT-type provisions, such as longer transition periods
for developing members.

Before concluding, however, that the United States is actively engaged
in promoting asymmetric commitments or that CAFTA might represent
a model for future US agreements, some qualifications are in order. First,
while there may be no formal pursuit of harmonization in NAFTA, the
US model appears to assume that market factors will bring about equiva-
lence, leading to de facto approximation to US regulatory norms and
standards (Woolcock 2003). This would be borne out by the fact that the
United States resisted asymmetric liberalization commitments in the
negotiation of NAFTA. Second, the US commitment to reciprocity has
been very clearly demonstrated in recent negotiations with the members
of the Southern African Customs Union. SACU concerns that it lacked
the institutional capacities to meet US expectations was met with the
response that ways should be explored to strengthen the trade and
investment relationship in the hope that SACU ‘‘could undertake the ob-
ligations of a US-style FTA in the future’’. In other words, the US pref-
erence appears to be to defer conclusion of an RTA rather than to dilute
the reciprocal character of its agreements. In this light, the asymmetric
elements of CAFTA might be seen as the product of particular economic,
political and strategic factors.

Agreements to which the European Union is a party frequently
contain SDT-type provisions. This is particularly apparent in the Europe
Agreements (EAs) between the European Union and the Central and
East European countries (CEECs). While the EAs require both the
CEECs and the European Union gradually to liberalize trade in industri-
alized goods over a transition period, the European Union has under-
taken to do so more rapidly than its EA partners. In the EU-Poland
Association Agreement, there is a specific provision for asymmetry in
the treatment of investment. While the European Union immediately of-
fered national treatment with respect to establishment of Polish firms on
its territory, Poland undertook only to liberalize establishment on a grad-
ual basis (Feldmann 2003). Asymmetry is also found beyond the realm
of the Europe Agreements. In the EU-Mexico Free Trade Agreement,
though both parties agreed to refrain from making full use of the transi-
tion periods permitted under GATT Article XXIV, the agreement pro-
vides that all industrial goods originating in Mexico were to be duty free
within less than three years, by 1 January 2003, while Mexico is to liber-
alize all industrial products only by 2007 (Reiter 2003). And in the eco-
nomic partnership agreements (EPAs) being negotiated between the
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European Union and the African, Caribbean and Pacific (ACP) coun-
tries, transition periods for the ACP partners of 25 years are being
considered.
Again, however, qualifications are in order to any assumption that

the European Union consistently applies asymmetric provisions in its re-
gional agreements. Given the European Union’s pursuit of harmoniza-
tion, it can be characterized as a regional hegemon that obliges smaller
neighbouring countries to adopt prevailing European regulatory norms.
This is particularly the case with the Europe Agreements that seek to for-
malize the relationship between the European Union and the CEECs ap-
plying for membership of the Union and under which compliance with
the acquis communautaire constitutes a conditio sine qua non for acced-
ing to the European Union. As for the EPAs, they are founded essen-
tially on the principle of reciprocity. The requirement for reciprocity,
which has led to expressions of concern from some ACP countries, such
as Fiji and Senegal, that it could overwhelm fragile economies, reflects
the view of the European Commission that tariff preferences are ‘‘an
eroding lifeline’’. In agreements with more distant countries, it may even
be that where there is asymmetric treatment, it could be interpreted
as favouring the developed partner. For example, in EU-Jordan, EU
foreign direct investment (FDI) gets both Most-Favoured-Nation (MFN)
treatment and National Treatment in Jordan, while Jordanian investment
in the European Union receives only MFN. This raises the question,
however, as to whether in talking about asymmetric treatment it is neces-
sary to distinguish between the legal and economic effects of such treat-
ment. In this particular case, asymmetric legal provisions that seem to
favour EU investment in Jordan may, because of the benefits of inwards
FDI, in fact serve the economic interests of Jordan. This in turn raises the
broader question of whether asymmetric treatment that serves to limit
liberalization commitments actually promotes national self-interest. This
issue will be returned to later in the chapter.
The treatment of economic disparities in regional accords is clearly

evolving, and the identification of patterns in that treatment would war-
rant more extensive research. But it may nevertheless be tentatively con-
cluded that asymmetric obligations in regional trade agreements are
more likely to be found:
� In agreements among developing countries;
� The stronger the goal of deeper integration; and
� The closer the geographic proximity of partners.
It has also been observed that much more experimentation with SDT
provisions has taken place in RTAs than in existing multilateral accords
(OECD 2005a).
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Dealing regionally with asymmetries: WTO-plus?

In many respects, regional agreements go beyond WTO provisions
(WTO 2001) in dealing with asymmetric integration – whether in deter-
mining eligibility, providing for asymmetric commitments or in fostering
cooperation and technical or financial assistance. As we shall see though,
WTO-plus does not necessarily mean better.

Determining eligibility

Many of the RTAs examined in this chapter embody a formal differenti-
ation among members based on their respective levels of development.
In doing so, some agreements employ non-economic criteria in determin-
ing eligibility for asymmetric obligations, consistent with a ‘‘situational’’
approach to SDT. This explicit categorization of members contrasts with
WTO practice where there is not even a definition of ‘‘developing coun-
try’’ and where the question of ‘‘differentiating’’ between Members re-
mains highly sensitive.

In Latin America:
� ALADI emphasizes flexibility and differential treatment as a guiding
principle in the implementation of the Treaty. SDT in ALADI is struc-
tured on the basis of three categories of countries (Resolution 4): coun-
tries at a relatively less advanced stage of economic development,
intermediate developed countries and other members. In addition, Ur-
uguay is granted exceptional treatment more favourable than that ac-
corded to the other intermediate developed countries. Chapter III of
the Montevideo Treaty creates a system favouring countries at a rela-
tively less advanced stage of economic development. This chapter
provides that designated countries are to be provided conditions to
support their participation in the integration process based on the prin-
ciples of non-reciprocity and community cooperation. Actions favour-
ing countries at a relatively less advanced stage are also implemented
through so-called ‘‘regional scope’’ and ‘‘partial scope’’ agreements

� The Caribbean Community has traditionally maintained a two-part
classification of member states according to the levels of development:
members of the Organization of Eastern Caribbean States, Belize and
Haiti are known as less-developed countries (LDCs), whereas the
other members form the category of more-developed countries
(MDCs). Since its outset, the concept of SDT has been firmly em-
bedded in the Caribbean Community. The 1973 Treaty provided a
framework of ‘‘special measures for less developed countries’’. These
measures were elaborated in the special regime for less-developed
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countries of the original Treaty and modified in 1999 by ‘‘Protocol VII
on Disadvantaged Countries, Regions and Sectors’’. To create the
Caribbean Single Market and Economy (CSME), special measures
assisting less-developed members are again at the centrepiece of the
CARICOM integration movement. The revised regime takes into ac-
count not only differing levels of development in member countries,
but also differing degrees of vulnerability to natural disasters and
indebtedness.

� The Andean Community (AC), established by the Cartagena Agree-
ment in 1969 and amended by its subsequent Decisions, creates a sys-
tem for economic and social cooperation toward integration that aims,
inter alia, to reduce existing differences in the levels of development
among member states. The AC explicitly refers to SDT by providing
in Article 3 that Bolivia and Ecuador will receive preferential treat-
ment. It also declares the need to find solutions to the problems associ-
ated with Bolivia’s condition as a landlocked county.

� Initially, there was a lack of explicit SDT in MERCOSUR, which has
been attributed to the fact that the agreement was the by-product of a
bilateral deal between Argentina and Brazil (Bouzas 2003). Subse-
quent implementing programmes, however, have specifically addressed
asymmetric economic capacities and development levels across the
membership in order to achieve a common market.

In the Asia-Pacific region:
� The enlargement of ASEAN between 1995 and 1999 made it necessary
to consider the relatively low levels of development of the new mem-
bers (Viet Nam, Lao PDR, Myanmar and Cambodia) and develop
SDT measures for them.

� PICTA makes it clear that members should address the differing eco-
nomic potentials and special development problems of some parties.
To enable the provision of SDT, the Agreement establishes two special
categories of parties including least-developed country and small island
state. Negotiations for the agreement came to an understanding that
least-developed countries and small island states may be integrated un-
der differing conditions and transition periods than other parties.

� The APEC Osaka Declaration of 1995 affirmed ‘‘the long-term goal of
free and open trade and investment no later than the year 2010 in the
case of industrialized economies and the year 2020 in the case of devel-
oping economies’’, and this differing schedule provides the clearest
example of SDT in the APEC regime. The declaration also called for
flexibility in dealing with ‘‘the different levels of economic develop-
ment among the APEC economies and the diverse circumstances in
each economy’’.
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In Africa:
� The COMESA Treaty, at Chapter 22, creates a cooperative mechanism
for least-developed countries and economically depressed areas. Under
this mechanism, the main areas for cooperation include development of
infrastructure, industry, agriculture and services. To implement SDT,
COMESA envisages identifying a group of countries designated as
least-developed (Pearson 2004).

� ECCAS membership represents one of the poorest regions in the
world. To implement the SDT provision, the Protocol on the Situation
of Landlocked, Semi-Landlocked, Island, Part-Island and/or Least Ad-
vanced Countries creates four groups of membership; less-advanced
countries, island and partial island countries, landlocked countries and
semi-landlocked countries.

In the sections that follow, we will consider how, once these special coun-
try categories have been created, differential treatment is implemented.

Asymmetric liberalization commitments

Regional agreements contain extensive provisions for asymmetric liberal-
ization commitments of the sort that are proving so hard to negotiate
multilaterally in the framework of the DDA.

Product exceptions

Explicit flexibility is provided in several RTAs by permitting some prod-
ucts to be exempt from tariff reduction commitments. The MERCOSUR
Trade Liberalization Programme allows for varying levels of exemptions
from liberalization commitments (Argentina: 394 items, Brazil: 324, Par-
aguay: 439 and Uruguay: 960; Ann. 1/Art. 6). Similarly, ALADI permits
more extensive exception lists for relatively less-developed countries,
when compared to those for intermediate-developed countries, which are
themselves beneficiaries of broader exemptions than are other members
(Resolution 5/First). Under SAFTA, the contracting states are to mutu-
ally agree upon a ceiling for the number of products on the Sensitive
Lists; within this context least-developed country members are to be ac-
corded increased flexibility when requesting derogations (Art. 7.3).

Infant industry protection

Another type of flexibility arises that may be regarded as going beyond –
or at least, implementing more comprehensively – the provisions of
GATT Article XVIII, which permits members to derogate in order
to protect infant industries. CARICOM contains provisions allowing
for less-developed countries temporarily to suspend community origin

ASYMMETRIC INTEGRATION 237



treatment in order to promote industrial development (Art. 164). Under
PICTA, a party may raise tariffs under certain conditions to protect de-
veloping industries. Notably, small island states and LDC members are
allowed to apply this derogation for a period of up to 15 years while
others are subject to a 10-year maximum (Art. 14.3). SACU provides
that Botswana, Lesotho, Namibia and Swaziland (but not South Africa)
may levy additional duties on goods imported into their areas to protect
infant industries for a period of up to eight years (Art. 26).
Some North-South bilateral RTAs also provide protection for infant

industries as an SDT instrument. Both the EU-South Africa and EU-
Tunisia agreements include an SDT provision in relation to trade in agri-
culture identified as ‘‘transitional safeguard measures’’, which may be
applied only by the developing members. Significantly, the measures may
be applied for the express purpose of assisting ‘‘infant industries or sec-
tors facing serious difficulties’’ caused by increased imports from the Eu-
ropean Union. Duties applied under this provision may not exceed the
lower of 20 per cent ad valorem or the MFN duty rate of the product
and must maintain an element of preference for imports from the Euro-
pean Union.

Flexible treatment of subsidies

CARICOM contains interesting provisions allowing for the flexible use
of subsidies. Member states with per capita GNP of less than US$1,000
may maintain subsidies contingent upon export performance, whereas
other members may not (Art. 104.1.a). In addition, member states with
a per capita GNP of less than US$1,000 were allowed to maintain subsi-
dies contingent upon the use of domestic over imported inputs until 2003
(Art. 104.1.b).

Transitional time periods

Many agreements provide for the preferential application of transitional
time periods. MERCOSUR allows Paraguay and Uruguay to have one
additional year to complete the trade liberalization programme. The AC
Treaty provides flexibilities whereby Bolivia and Ecuador have transition
schedules that differ from those applying to Colombia, Peru and Venezu-
ela (Art. 82 and A106). Under CAFTA, tariffs are to be phased-out
according to specific schedules negotiated on a product- and country-
specific basis. According to Annex 3.3, tariffs will be reduced within one
of the following time frames: immediate, 5 years, 10 years, 15 years and
20 years. While tariffs will be reduced in equal annual instalments over
the phase-out period, tariff reductions for specific products are back-
loaded, with smaller cuts in the initial years and larger cuts in later years
of the transition period. Central American producers received longer
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time periods for tariff phase-outs as well as a greater share of the back-
loaded phase out periods than US producers (World Bank 2005).

The only aspect of NAFTA that can be portrayed as an unambiguous
example of SDT is the special consideration given to Mexican products in
the tariff phase-out schedules. The Mexican tariff on corn and dried len-
tils is being phased out over 15 years. For remaining goods, existing cus-
toms duties will be eliminated immediately or phased out at some point
over a ten-year period.

SDT provisions in the ASEAN Free Trade Agreement (AFTA) are
largely limited to the category of transitional time periods. The original
Common Effective Preferential Tariff (CEPT) Scheme did not adopt
SDT provisions, including transitional arrangements; yet transitional flex-
ibility was made available when AFTA implemented tariff reduction by
introducing two track programs (the fast track program and the normal
track program) in 1994. With the enlargement of membership, AFTA
needed more fine-tuned transitional SDT to ensure that the new mem-
bers integrate into the ASEAN Free Trade Area. In the process of incor-
porating unprocessed agricultural products within the liberalization
program, transitional flexibility was granted for the new members. For
the original members, all such products are scheduled to be phased in by
1 January 2010. However, the new members are allowed flexibilities
to complete the parallel phase-in process by dates ranging from 2013 to
2017 (Protocol on Sensitive Products). The AFTA-CEPT amended in
2003 contains different deadlines for eliminating import duties imposed
on the inclusion lists: Brunei, Indonesia, Malaysia, Philippines, Singapore
and Thailand are to eliminate import duties not later than 1 January
2010, while the new members by not later than 1 January 2015, with flex-
ibility however allowed for import duties on some sensitive products to
be eliminated not later than 1 January 2018 (Art. 4.C.).

Under SAFTA, non-LDC members and LDC members are provided
with differing transition periods. During the first phase, indicated as
2006–2008, non-LDCs are to reduce existing tariff rates to 20 per cent
and LDCs to 30 per cent (Art. 7.1.a & b). The subsequent phase of re-
ducing tariffs to 0–5 per cent will be implemented over a five-year period
by non-LDCs and a longer, eight-year period by LDCs (Art. 7.1.c & d).
Sri Lanka is given one additional year, totalling six years, to complete the
subsequent phase (Art. 7.1.c).

PICTA provides that small island states and least-developed countries
will cut ad valorem tariffs on originating goods to zero by 2012 (other
countries by 2010) (Ann. II.1 & 2). In reducing and eliminating specific
tariffs or fixed tariffs on originating goods, small island states and least-
developed countries begin implementation two years later (1 January
2004) and complete implementation two years later (1 January 2012)
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than do the other members (Ann. II.3 & 4). For tariffs on excepted im-
ports, both groups of members face the same deadline (1 January 2016),
but small islands and LDCs enjoy more gradual rates of reduction (Ann.
IV).
The South African Development Community (SADC) Trade Protocol

requires phased reductions and eventual elimination of import duties
(Art. 4). The principle of applying asymmetric tariff reduction schedules
was agreed within subsequent negotiations. Its tariff phase-down sched-
ule groups member states into three categories, including developed
countries (South Africa), developing countries (Zimbabwe, Mauritius)
and LDCs (the remaining members), and provides differentiated comple-
tion dates ranging from 2005 for developed countries and 2007–2008 for
developing countries to 2008–2012 for LDCs.

Advantageous rules of origin

A number of regional agreements provide lesser-developed members
with advantageous rules of origin. They do so by lowering the threshold
for the local value added requirement in order for goods to qualify for
originating status. There is no parallel for this in WTO rules.
MERCOSUR provides Paraguay with more flexible rules of origin (50

per cent instead of the normal 60 per cent of regional value added
requirement).
The AC provides that in adopting and establishing the special provi-

sions or specific requirements of origin, the Commission and the General
Secretariat will seek to ensure that they do not hinder Bolivia and Ecua-
dor from deriving the benefits of the Agreement (Art. 102). In this con-
nection, AC Decision 416 approved on 30 July 1997 provides that for
manufactured goods to be considered originating, the cost, insurance
and freight (CIF) value of non-native materials should not exceed 50 per
cent of the value of the final product in the cases of Colombia, Venezuela
and Peru, but this threshold is increased to 60 per cent in the cases of Bo-
livia and Ecuador (Decision 416).
The general rule for qualifying products for originating status within

CARICOM is that the value of materials from outside the community
cannot exceed 65 per cent of the cost of repair, renovation or im-
provement in cases where goods have undergone processing in more-
developed countries. Lesser-developed CARICOM members benefit
from a lifting of the corresponding figure to 80 per cent (Art. 84.2).
SAFTA provides that the threshold for determining originating status

is raised by 10 per cent for products from LDC member states both in the
case of rules concerning the determination of origin as well as the rules
governing cumulation (Ann. III, 10).
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Cooperating on issues beyond the Doha Agenda

Many RTAs directly address issues that WTO negotiations have put
aside, like investment and competition, or where the WTO has difficulty
in advancing, like the environment. And they do so on the basis of coop-
eration among participating countries at differing levels of development.

A number of North-South RTAs provide for cooperation with lesser-
developed members within a framework of investment promotion (PAT-
CRA, EU-Tunisia, EFTA-Mexico, US-Jordan). Though, as we have seen
with EU-Jordan, the provisions may warrant close attention.

Technical assistance in competition policy also features in North-South
agreements (Canada-Costa Rica, EU-Chile, EU-South Africa, EU-
Mexico, Japan-Mexico) and so contributes to the development of a com-
petition culture in the less-developed partner country.

In the case of the environment, cooperation is prevalent in RTAs be-
tween countries with different levels of development. This may be seen
as recognition by contracting parties of the existence of asymmetries and
correspondingly of, first, the need to mitigate or address potential nega-
tive environmental impacts arising from trade provisions, which are often
greater in developing countries, and, second, the importance of building
on economic cooperation through social and environmental collabora-
tion. Such provisions are seen, for example, in EU-Chile, Canada-Costa
Rica and in the RTAs negotiated in recent years by the United States,
such as those with Singapore, Chile, Bahrain and Morocco, as well as in
CAFTA.

Financial support mechanisms

There is a growing, if belated, realization that public acceptance of trade
liberalization requires that efforts be made to help those who lose from
market opening. Unlike the GATT/WTO, many RTAs provide for finan-
cial support mechanisms for precisely this purpose.

The AC includes the Latin American Reserve Fund as one of its main
bodies (Art. 6). The Fund is the financial institution of the Andean
system and its main purpose is to promote the integration process in the
Andean region (Art. 45). Resources for projects are to be allocated in ac-
cordance with the objective of reducing existing asymmetries among
the members through favourable policies toward Bolivia and Ecuador
(Art. 118). The Fund has provided short-term financing aimed at crisis
prevention and management. Its financing has played an important coun-
tercyclical role during periods of high volatility in the international envi-
ronment. Its loans peaked in 1996 and 1999 and facilitated the rapid
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recovery of GDP growth in the Andean countries following two severe
external shocks in those years (Machinea and Rozenwurcel 2004).
SAFTA members are encouraged to consider the application of direct

measures to enhance sustainable exports from LDC members. SAFTA
also supports the establishment of an appropriate mechanism to compen-
sate LDCs for their loss of customs revenue. In particular, this compen-
sating mechanism and its rules and regulations will be established prior
to the entry into force of the trade liberalization program (Art. 11.e).
The 2002 SACU Agreement reforms the previous Revenue Sharing

Formula and refurbishes the Common Revenue Pool financed by cus-
toms, excise and additional duties collected in the common customs area.
Part 7 and its Annex I provide a revenue-sharing formula in which funds
from the Pool are distributed among member states (Kirk and Stern
2003). The share accruing to each member state will be calculated from
three distinct components: the customs, the excise and the development
components. While the customs and excise components will be shared in
accordance with a formula based on the value of intra-SACU imports
collected and GDP, respectively, the development component operates
in the form of development assistance. At the initial stage, 85 per cent
of excise revenue will be distributed on the basis of the relative GDP of
the five members, and 15 per cent will be distributed in such a way as to
narrow the relative difference of GDP per capita among members (Art.
32, Protocol).
COMESA establishes a special fund to tackle the problems of under-

developed areas and other disadvantages resulting from the integration
process (Art. 150). This fund includes elements of compensation de-
signed to assist members suffering from revenue shocks due to the
introduction of the common external tariff (CET) and a component for
financing development projects.
ECCAS establishes two separate funding systems; the Fund for Com-

pensation for Loss of Revenue and the Community Cooperation and
Development Fund. The former aims to compensate for revenue loss re-
sulting from implementing intra-Community trade (Art. 39). In 2002, the
Conference of heads of ECCAS states and governments adopted an
autonomous financing mechanism that foresees that both funds will be
financed by the establishment of a tax or a levy on member states (Deci-
sion No. 5, 2002).

Capacity building and technical assistance

Deficiencies in supply-side capacity have prevented many developing
countries from taking full advantage of the opportunities of growth
through trade. Many RTAs pursuing a single market or an economic
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union contain extensive provisions that the members should make efforts
to develop industrial, agricultural and services capacities of their less-
advanced partners. Indeed, in recent RTA negotiations, technical assis-
tance and capacity building have been at the forefront of deliberations
(OAS 2002).

Article 21 of ALADI supports the establishment of cooperation pro-
grams and actions in the fields of investment, financing and technology
that are supportive of LDCs as a means of facilitating tariff cuts. To
put these commitments into practice, Resolution 4 requires that the
members negotiate special cooperation programs with each relatively
less-advanced member. Such programs cover the following activities:
market studies, project pre-feasibility and feasibility studies; promotion
of multinational Latin American enterprises; technological and manage-
ment cooperation; and joint actions concerning projects of common in-
terest. Resolution 4 also provides that an Economic Promotion Unit for
relatively less-developed countries shall be established within the secre-
tariat to provide support required for full participation within the integra-
tion process. In addition, member countries are encouraged to provide
land-locked countries with facilities to establish free zones, warehouses
or ports and other administrative international transit facilities within
their territories (Art. 23).

The industrial development programs of the AC give special consider-
ation to the situations of Bolivia and Ecuador, so that they can develop
production facilities in their territories. This approach is apparent within
their modes of industrial integration (Art. 111). In addition, AC members
have committed themselves to acting jointly to secure technical assistance
and financing for the broader development needs of Bolivia and Ecua-
dor, particularly for integration-related projects (Art. 118).

Article 157 of CARICOM provides that disadvantaged countries, re-
gions and sectors should be given technical and financial assistance. Such
assistance includes grants or access to low-cost financing, preparation of
project proposals and improved access to technology and factory design.
In addition, technical assistance may take the form of aid to establish
national standards bodies, assistance to advance diversification pro-
grammes, legal expertise for fair competition and expert assistance in
the preparation of dispute resolution (Art. 157). The revised Treaty pro-
vides for technical assistance in areas including micro- and small-scale
economic enterprises, standards and technical regulations and negotia-
tion for the conclusion of (trade) agreements (Art. 53, 67 & 230).

Capacity building and technical assistance constitute a core element of
CAFTA. CAFTA identifies administration and trade facilitation and
technical barriers to trade, as well as labour and environment as areas
for capacity building (Art. 5.12, 7.8, 16.5 & 17.9). In particular, the
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CAFTA Agreement establishes the Committee on Capacity Building,
under which Central American countries outline their national capacity
building strategies (Art. 19.4). As part of the CAFTA negotiations, na-
tional action plans for Costa Rica, El Salvador, Guatemala, Honduras
and Nicaragua call for each of these countries to identify their trade ca-
pacity building needs.
The SAFTA text requires that special consideration be given to re-

quests from least-developed members for technical assistance and coop-
eration arrangements. Such assistance and cooperation agreements are
seen as a means of assisting the expansion of their trade with other con-
tracting states and capacity to benefit from SAFTA. A list of possible
areas for such technical assistance will be negotiated by the members
and incorporated as an integral part of this agreement (Art. 11.d).
Chapter 22 of COMESA indicates a wide range of cooperation and as-

sistance measures for least developed countries and economically de-
pressed areas including infrastructure, industry, agriculture and services.
Realization of this mandate hinges on members encouraging new invest-
ments, introducing new technologies, promoting special programs and
projects and strengthening chambers of commerce and other relevant
bodies (Art. 144). Transport and communications are given special em-
phasis under efforts at infrastructure development (Art. 145).
Approaches being taken at the regional level may help inform the

evolving debate on aid-for-trade (AFT) in the WTO. For although aid-
for-trade is not part of the Doha single undertaking, progress on AFT in
the WTO is nevertheless linked to the attainment of improved market ac-
cess under the DDA. Indeed, the perception that it may be possible in
certain areas to make more progress regionally than multilaterally may
be heightened by the fact that the AFT money pledged by the EU in a
WTO framework (@2 billion pledged at the Hong Kong ministerial meet-
ing) will most likely be spent in a regional framework, through Economic
Partnership Agreements.

How effective is regional cooperation in addressing
asymmetries?

How effective are SDT-type provisions in RTAs in practice? This section
looks at provisions for financial assistance and technical cooperation. The
next section will assess provisions for asymmetric liberalization commit-
ments.
It is one thing to gather information on the nature of provisions em-

bodied in regional agreements. It is quite another thing to assess how
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these provisions are implemented. Going beyond the legal provisions is
important because one has the impression that these provisions are often
not fully implemented. Very few of the South-South initiatives for direct
financial assistance are fully operational.
� The CARICOM funding mechanism has yet to be realized. In May
2005, the CARICOM Council for Finance and Planning discussed a
draft feasibility study and recommendations outlining modalities for
setting up and operating the fund.

� Currently, SAFTA members are negotiating modalities for the opera-
tion of the proposed compensating mechanism and fund.

� The SACU Revenue Sharing Formula is still at the development stage.
� The Seventh COMESA Summit adopted the Protocol for the establish-
ment of the Fund for Cooperation, Compensation and Development in
May 2002, but its ratification has yet to be completed.

� Although ECCAS heads of state agreed in 2003 that they would trans-
fer 0.4 per cent of import-duty revenue to the proposed funds by Janu-
ary 2004, the funding system is not yet operating due to the lack of
administrative procedures.

� An SADC Regional Development Fund is still on the drawing board.
Similarly, in the field of technical assistance and capacity building more
broadly, many South-South initiatives are clearly still to be realized –
like the Economic Promotion Unit to be established under ALADI or
the technical assistance to be provided under SAFTA – and more gener-
ally, there must be questions about the extent of assistance being
extended.

South-South agreements, by definition, do not have an advanced mem-
ber able to fund assistance. Moreover, the successful implementation of
funding mechanisms faces two particular challenges: the need for the par-
ticipating countries to agree on which of them should be net contributors
and which should be net recipients and, secondly, the need for a pooling
of national competencies in the design of regional aids (Bouzas, 2005). In
the face of these challenges, there is likely to be a persisting gap between
stated objectives and actual help provided on the ground.

North-South agreements, in contrast, have a greater potential for re-
source transfers among members. Even here, however, it cannot be as-
sumed that this potential is being fully realized. For example, it has been
suggested that NAFTA’s North American Development Bank lacks an
adequate mandate and funding (Hufbauer and Schott, 2005). And al-
though, as noted earlier, regional agreements are likely to be the princi-
pal vehicle for aid-for-trade assistance, the question arises as to how
much additionality is involved here and how much of the funding repre-
sents a diversion of money already pledged.
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North-South cooperation, precisely because it involves a relationship
of uneven strengths, cannot be assumed a priori to be always to the ben-
efit of the weaker partner. Clearly there are examples of beneficial ex-
changes. One such example arises from a case study of the avocado trade
between Mexico and the United States. Exports from Mexico, which are
now burgeoning, were facilitated by cooperation between the US and
Mexican regulatory agencies dealing with SPS measures. This coopera-
tion was made possible by the institutional framework embodied in
NAFTA. This is demonstrably a question of asymmetries because the co-
operation was intended to overcome handicaps faced by small Mexican
farmers. But the benefits, shared by US consumers, were reciprocal
(OECD 2005b).
In other cases, however, where ‘‘cooperation’’ involves sensitive issues

such as core labour standards, environmental protection or intellectual
property rights, the pressure brought to bear by the stronger partner
may warrant closer scrutiny. In this respect, WTO-plus, in a framework
of asymmetric integration, does not necessarily mean better. For example,
ongoing negotiation of a US-Thai RTA has prompted the observation
that a provision sought by the United States (also found in other RTAs)
that would restrict generic drug companies from using brand name test
data to get marketing approval goes beyond commitments required of
WTO Members in a way that could be seen as unduly constraining. The
importance of the respective size of negotiating partners has been high-
lighted by the ongoing negotiation of a bilateral agreement between two
major players – the European Union and India. In this case, India has
succeeded in keeping core labour standards off the agenda.
It might be observed from this brief survey of the effectiveness of

regional cooperation in dealing with asymmetries that the realization of
benefits, particularly from South-South cooperation, is likely to depend
on complementary efforts by other parties – notably, the regional devel-
opment banks, the international financial institutions and the donor com-
munity at the national level. Such complementary efforts are being
pursued systematically, for example, by the Andean Community (FTAA
2003). Two specific areas have been identified where significant benefits
might be expected from external assistance: infrastructure investment
and technological development, where extra-regional resources can stim-
ulate the learning process; and the design and development of common
policy frameworks in order to foster equivalent institutional approaches
and capacities (Bouzas 2005). However, the paucity of data on the actual
implementation of cooperative initiatives suggests that this topic would
warrant much closer analysis, backed by more systematic reporting at
the regional level.
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How effective are asymmetric liberalization commitments?

It is broadly accepted that for all countries, and not least for developing
countries, own-liberalization is an important element of the gains from
trade (Heydon 2006).
� In agriculture, fully one half of developing country gains from the
DDA are estimated to come from their own liberalization (Anderson
and Martin 2006).

� In services, own-liberalization by developing countries yields particular
benefits because of the relatively high level of developing country bar-
riers, and because of the negative effects on downstream users of im-
pediments to service inputs (Dihel 2005).

� In non-agricultural market access, while developing countries get a
greater share of total welfare gains (89%) with differentiated coeffi-
cients that allow them to liberalize less (5% for industrialized coun-
tries, 30% for developing countries), their absolute gains are greater if
a Swiss formula/5 per cent coefficient is applied to all countries, that is,
if developing countries fully commit to the liberalization process (Lip-
poldt and Kowalski 2003).

� In trade facilitation, if developing countries commit to reform they are
estimated to reap two-thirds of the gains on offer. If, however, they opt
out of the reform process, developing country GDP drops by 3 per cent
(Walkenhorst and Yasui 2003).

Provisions in RTAs that allow countries to delay market opening or to
open selectively, may encourage them, eventually, to engage in liberal-
ization efforts that they would otherwise avoid. It is more likely, how-
ever, that asymmetric commitments bestowing lower obligations on less
developed members will simply cause them to forgo the full benefits of
trade liberalization while locking them into activities that do not corre-
spond to their true comparative advantage. This is the widely docu-
mented pitfall of special and differential treatment. And it applies no
less at the regional level than it does multilaterally. Take Mexico in the
framework of NAFTA as a counterfactual example. The absence of
asymmetric liberalization commitments in favour of Mexico has not im-
peded the ability of Mexico to benefit from the accord. Indeed the sub-
stantial trade and investment benefits that Mexico has derived from
NAFTA can be attributed in no small part to the fact that among the
three participating countries it was in Mexico that the most extensive reg-
ulatory reform occurred.

In summary, of the two broad types of SDT, we appear to have one –
flexibility in liberalization – that is widely applied in regional agree-
ments but of questionable value insofar as it weakens the commitment
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to market opening, and another – financial and technical assistance – that
is broadly beneficial but implemented in regional accords at a level well
below its potential.

Re-asserting the primacy of multilateral liberalization

It has been observed that while regional deals can complement the multi-
lateral trading system, they are not a substitute for it (Heydon, 2003).
This applies equally to regional provisions dealing with asymmetries. Re-
gional agreements may in certain prescribed areas advance more quickly
than is possible multilaterally, but they can never substitute for non-
discriminatory MFN liberalization and broad-based multilateral rulemak-
ing. And as regional and bilateral initiatives advance, there is need for a
careful examination that the ‘‘benefits’’ being offered – should they take
the form of lesser liberalization commitments – are not contrary to the
genuine interests of the beneficiary.
Even if it is assumed that there may be gains to relatively less-

advanced countries from entering regional agreements that address
asymmetries, these gains need to be weighed against the costs that mem-
bership of preferential arrangements is likely to entail. Prominent among
these costs is the increased complexity facing businesses within member
countries, not least because of proliferating rules of origin and product
standards. Take Chile as an example. Chile is a member of some 15
agreements, is ratifying another three, and contemplating another three
(with China, India and Panama). This gives a myriad of rules of origin
and, because plurilateral deals usually involve individual negotiations
with each member country, some 50 sets of arrangements to keep track
of. This is the balance that has to be considered. Chile may gain some 50
opportunities to address asymmetric integration, but it risks a trading re-
gime 50 times more complex than it might otherwise be.
Another potential risk of regional and bilateral deals for the weaker

partner arises from the pressure, alluded to above, to undertake commit-
ments in respect of trade-related issues such as core labour standards and
the environment. To the extent that RTAs – whether in a hub and spokes
or a bilateral configuration – are likely increasingly to involve partners at
markedly different stages of development, there would be benefit in
closer consultation among less-developed participants. This would not al-
ter the underlying disparity in dependence, based on relative market size,
but it would enable developing countries to share experience and pool
expertise. It has further been suggested (Baldwin, 2006) that there may
be a role here for the WTO, in setting up an economic analysis service,
akin to the WTO Advisory Centre on WTO law, that could help weaker
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countries in the course of negotiating regional agreements. Even more
important than helping facilitate regional initiatives, such a service might
serve to demonstrate that the underlying interests of developing coun-
tries are more likely to be advanced through their full commitment to
broad-based liberalization on a multilateral basis.

Note

* This chapter has been developed from a paper by the author and Hyung-Jong Lee, ‘‘The
Treatment of Asymmetries in Regional Trade Agreements’’, presented by Ken Heydon
at the Third CEPII-IDB Conference on the New Regionalism, Washington DC, 9–10
February 2006. The author wishes to acknowledge the input of Hyung-Jong Lee to this
work.

REFERENCES

Anderson, K., and W. Martin (2006) Agricultural Trade Reform and the Doha
Development Agenda, Washington, DC: World Bank.

Baldwin, R. (2006) ‘‘Multilateralising Regionalism: Spaghetti Bowls as Building
Blocs on the Path to Global Free Trade’’, Discussion Paper No. 5775, London:
Centre for Economic Policy Research.

Bouzas, R. (2003) ‘‘Mechanisms for Compensating the Asymmetrical Effects of
Regional Integration and Globalization: Lessons from Latin America and the
Caribbean’’, presented at the seminar ‘‘Confronting the Challenges of Regional
Development in Latin America and the Caribbean’’, Milan, 22 March.

Bouzas, R. (2005) ‘‘Compensating Asymmetries in Regional Integration Agree-
ments: Lessons from Mercosur’’, in P. Giordano, J. Meyer-Stamer and F.
Lanzafame, eds, Asymmetries in Regional Integration and Local Development,
Washington, DC: Inter-American Development Bank, pp. 85–112.

Crawford, J. A., and R. V. Fiorentino (2005) ‘‘The Changing Landscape of Re-
gional Trade Agreements’’, Discussion Paper No. 8, Geneva: WTO.

Dihel, N. (2005) ‘‘The Impact of Services Barriers on Effective Rates of Protec-
tion in Agriculture and Manufacturing’’, Enhancing the Performance of the
Services Sector, 2005(8): 127–130.

Feldmann, M. (2003) ‘‘EU-Poland Association Agreement’’, in G. P. Sampson
and S. Woolcock, eds, Regionalism, Multilateralism and Economic Integration:
The Recent Experience, Tokyo: United Nations University Press, pp. 35–61.

FTAA (2003) ‘‘Subregional Strategy for Strengthening the Trade-Related Ca-
pacities of FTAA Countries’’, FTAA.SME/INF/145, 9 October 2003.

Heydon, K. (2003) ‘‘Regionalism: A Complement, Not a Substitute’’, in Region-
alism and the Multilateral Trading System, Paris: OECD, pp. 11–21.

Heydon, K. (2006) ‘‘Advancing the Doha Development Agenda’’, Agenda 13(2):
161–174.

ASYMMETRIC INTEGRATION 249



Hufbauer, G. C., and J. J. Schott (2005) NAFTA Revisited: Achievements and
Challenges, Washington, DC: Institute for International Economics.

Kirk, R., and M. Stern (2003) ‘‘The New Southern African Customs Union
Agreement,’’ Africa Region Working Paper No. 57, Washington, DC: World
Bank.

Lippoldt, D., and P. Kowalski (2003) ‘‘The Doha Development Agenda: Welfare
Gains from Further Multilateral Trade Liberalisation with Respect to Tariffs’’,
TD/TC/WP(2003)10 Final, Paris: OECD.

Machinea, J. L., and G. Rozenwurcel (2004) ‘‘Macroeconomic Coordination in
Latin America: Does It Have a Future?’’ presented at the seminar ‘‘Regional
Financial Arrangements’’, New York, 14–15 July.

OAS (2002) ‘‘The OAS Contribution to Trade-Related Capacity Building in the
Americas’’, Washington, DC: Organization of American States, 27 February.

OECD (2005a) ‘‘Special and Differential Treatment: Thinking Outside the Box’’,
TD/TC/RD(2005)5, Paris: OECD.

OECD (2005b) Trade and Structural Adjustment: Embracing Globalisation, Paris:
OECD.

Pearson, M. (2004) ‘‘Capacity Building – Regional Trade Policy and Trade Facil-
itation: Experiences of COMESA’’, presented OECD-DAC/WTO Meeting on
Trade Capacity Building, Paris, 2–3 March 2004.

Reiter, J. (2003) ‘‘EU-Mexico Free Trade Agreement’’, in G. P. Sampson and S.
Woolcock, eds, Regionalism, Multilateralism and Economic Integration: The
Recent Experience, Tokyo: United Nations University Press, pp. 62–99.

Walkenhorst, P., and T. Yasui (2003) ‘‘Quantitative Assessment of the Benefits of
Trade Facilitation’’, TD/TC/WP(2003)31 Final, Paris: OECD.

Woolcock, S. (2003) ‘‘Conclusions’’, in G. P. Sampson and S. Woolcock, eds, Re-
gionalism, Multilateralism and Economic Integration: The Recent Experience,
Tokyo: United Nations University Press, pp. 314–318.

World Bank (2005), DR-CAFTA: Challenges and Opportunities for Central Amer-
ica, Washington, DC: World Bank.

WTO (2001) ‘‘Implementation of Special and Differential Treatment Provisions
in WTO Agreements and Decisions’’, WT/COMTD/W/77/Rev.1.

Agreements and Treaties

Agreement on South Asian Free Trade Area (SAFTA; available at http://
www.saarc-sec.org/main.php?id=12&t=7.1).

Agreement on the Common Effective Preferential Tariff Scheme for the ASEAN
Free Trade Area (available at: http://www.aseansec.org/12375.htm).

Andean Subregional Integration Agreement (Cartagena Agreement; available at
http://www.comunidadandina.org/ingles/treaties/trea/ande_trie1.htm).

COMESA Treaty (available at http://www.comesa.int/comesa%20treaty/
comesa%20treaty/Multi-language_content.2005-07-01.3414/en).

Dominican Republic – Central America and United States Free Trade Agree-
ment (available at http://ustr.gov/assets/Trade_Agreements/Bilateral/CAFTA/
CAFTA-DR_Final_Texts/asset_upload_file148_3916.pdf).
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Montevideo Treaty: Instrument Establishing the Latin American Integration As-
sociation (ALADI; available at http://www.aladi.org/nsfaladi/textacdos.nsf/).

North American Free Trade Agreement (available at http://www.nafta-sec-alena.
org/DefaultSite/index_e.aspx?DetailID=78).

Pacific Island Countries Trade Agreement (PICTA) (available at http://www.
forumsec.org.fj/).

Revised Treaty of Chaguaramas Establishing the Caribbean Community includ-
ing CARICOM Single Market and Economy (available at http://www.caricom.
org/jsp/community/revised_treaty-text.pdf).

Southern African Customs Union (SACU) Agreement (available at http://www.
tralac.org/scripts/content.php?id=961).

Southern Common Market (MERCOSUR) Agreement (Treaty of Asunción;
available at http://www.itcilo.it/english/actrav/telearn/global/ilo/blokit/mercoa.
htm).

Treaty Establishing the Economic Community of Central African Countries
(available at http://www.iss.co.za/AF/RegOrg/unity_to_union/pdfs/eccas/
eccastreaty.pdf).

Treaty of South Africa Development Community (available at http://www.sadc.
int/index.php?action=a1001&page_id=declaration_and_treaty_of_sadc).

Membership of Plurilateral Bodies

Latin American Integration Association (ALADI): Argentina, Bolivia, Brazil,
Chile, Colombia, Ecuador, Mexico, Paraguay, Peru, Uruguay, Venezuela.

Southern Common Market (MERCOSUR): Argentina, Brazil, Paraguay,
Uruguay.

Caribbean Community and Common Market (CARICOM): Antigua and
Barbuda, Bahamas, Belize, Dominican Republic, Grenada, Guyana, Haiti, Ja-
maica, Montserrat, St Kitts and Nevis, St Lucia and the Grenadines, Suriname,
Trinidad and Tobago.

Andean Community (AC): Bolivia, Colombia, Ecuador, Peru, Venezuela.
Dominican Republic-Central American Free Trade Agreement (CAFTA): Costa

Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Nicaragua,
United States.

ASEAN Free Trade Area (AFTA): Brunei, Cambodia, Indonesia, Lao PDR,
Malaysia, Myanmar, Philippines, Singapore, Thailand, Vietnam.

South Asia Free Trade Area (SAFTA): Bangladesh, Bhutan, India, Maldives,
Nepal, Pakistan, Sri Lanka.

Pacific Island Countries Trade Agreement (PICTA): Cook Islands, Fiji, Kiribati,
Marshall Islands, Micronesia, Nauru, Niue, Palau, Papua New Guinea, Samoa,
Solomon Islands, Tuvalu, Tonga, Vanuatu.

Southern African Customs Union (SACU): Botswana, Lesotho, Namibia, South
Africa, Swaziland.

Southern African Development Community (SADC): Angola, Botswana, DR
Congo, Lesotho, Malawi, Mauritius, Mozambique, Namibia, South Africa,
Swaziland, Tanzania, Zambia, Zimbabwe.
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Common Market for Eastern and Southern Africa (COMESA): Angola, Bu-
rundi, Comoros, DR Congo, Djibouti, Egypt, Eritrea, Ethiopia, Kenya, Libya,
Madagascar, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Swaziland, Ugan-
da, Zambia, Zimbabwe.

Economic Community of Central African States (ECCAS): Angola, Burundi,
Cameroon, Central Africa, Chad, DR Congo, Congo, Equatorial Guinea, Ga-
bon, Rwanda, Sao Tome and Principe.
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Developing countries and the
reform of the WTO Dispute
Settlement System: Expectations
and realities

George Akpan

The Uruguay Round of trade negotiations produced many commendable
results.1 Apart from expanding the scope of matters to be addressed
by the multilateral trading system from the limited confines of trade in
goods to trade in services and intellectual property, among others, one
major acclaimed achievement of that round was the introduction of an ef-
fective rule-based system for resolving trade disputes that may arise from
the many agreements spawned by that round. Commentators have de-
scribed the system of dispute resolution introduced by that round in
superlative terms.2 This is not misplaced when viewed against the back-
ground of what was in place under the old GATT system.

There is no doubt that the introduction of the Dispute Settlement
Understanding (DSU) enhanced the legitimacy of the multilateral trad-
ing system. One only needs to look at the weaknesses of the previous
GATT system to begin to appreciate the pace-setting innovations of
the DSU in the settlement of trade disputes. The system gave voice to
smaller and weaker nations to be able to bring powerful nations before
an international tribunal to account for their alleged non-conformity
with international trade rules.

Be that as it may, the DSU is a human institution. In spite of the enco-
miums poured on it, it is not a perfect institution. The evolution of the
current system of dispute settlement benefited from the experiences gar-
nered from the operation of the old GATT dispute settlement system.
Change is essential and constant in every human institution. It was per-
haps in recognition of this fact that the Members of the WTO as part of
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the Marrakesh Declaration made a conscious decision to review the DSU
by 1999.
This chapter takes a look at the workings and the participation of de-

veloping countries in the DSU. It examines the complaints made against
it and the state of play in ongoing negotiations for its reform. The chapter
is divided into six sections. The next section looks at how the system has
fared since its introduction in 1995. That is followed by a section dealing
with the proposed reforms and some of the proposals made, then a sec-
tion that deals with the participation of developing countries in the DSU.
The following section explores the state of play and the direction of the
negotiations, and the final section draws conclusions. The overall objec-
tive of the chapter is to examine some of the proposed reforms on how
to improve the system and point the direction that developing countries
should follow to make the DSU more accessible and credible.

How the system has fared

The Uruguay Round provided Members an opportunity to take a com-
prehensive look at the workings of the system of resolution of trade dis-
putes and to introduce measures to cure the so-called ‘‘birth defects’’ that
hampered the effective working of the system. The reforms produced re-
markable results that are widely acclaimed.
The reforms, while retaining some of the traditional features of the old

GATT system, introduced innovations to the dispute settlement process.
One of the reforms is the removal of the ability of the party against which
a complaint is brought from blocking key stages of the dispute settlement
process and frustrating the system. Besides, the process also introduced
strict time limits for panels to follow. Importantly, they introduced the
Appellate Body (AB) as the final arbiter in trade disputes. This ensures
coherence and consistency of rulings and adds to the predictability of the
system.
Additionally, the reform introduced an integrated system of dispute

settlement and makes recourse to the system for settlement of all trade
disputes mandatory for all members. It reduces reliance on the use of
force of power to settle disputes and makes the force of argument and
the rule of law essential features of the system. By so doing, the system
seeks to ensure expeditious settlement of disputes devoid of power play,
cure the long delays that characterized the old GATT system and restore
legitimacy, credibility and effectiveness to the system of settlement of
trade-related disputes.
More than ten years after the adoption of the DSU and the operation

of the new dispute settlement system in the WTO, various assessments
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have been carried out on the operation of the system. Many commenta-
tors have examined aspects of the system. Some assessments have looked
at the number of disputes handled by the system. Others have looked at
the number of disputes effectively settled at various stages of the process
while others have concentrated on the results achieved, the number of
participants from developed and developing countries and even the
least-developed countries. Most of the assessments have returned favour-
able verdicts on the operation of the system within the first decade of its
operation. One commentator intimately connected with the system com-
mented thus: ‘‘The WTO dispute settlement system is widely praised by
its users, by academics, and by other WTO observers. True there are a
few naysayers, but their criticism is generally not so much directed to
the process as it is about particular rulings with which they disagree. Per-
haps the clearest evidence that there is not much that needs improvement
is the fact that the negotiations on clarification and improvements of the
system, which have been ongoing since 1998, have not led to a single
change in the Understanding on Rules and Procedures Governing the Set-
tlement of Disputes (DSU)’’ (Hughes 2006: 193). Others commentators
similarly have positive words for the operation of the system (Davey
2005: 13–14).

Indeed, the number of complaints brought before the DSU has been
phenomenal. As of 9 October 2006, up to 350 complaints have been noti-
fied to the WTO. Out of this, developed country Members brought 212
complaints, representing 60 per cent of all disputes, 131 of which were
against other developed countries while 81 were against developing
countries. Developing countries’ share of the disputes was 132 (37%),
78 of these were against developed countries as respondents while 54
were against developing countries as respondents. Six complaints were
brought by both developed and developing countries against developed-
country members as respondents (WTO 2006).3 The overview of statisti-
cal data also reveals that 98 AB and Panel Reports have been adopted
and 51 mutually agreed solutions were recorded since 1995. Other com-
plaints were either abandoned or are at various stages of the process.
From these records, it is not in doubt that the results of the changes
brought about by the Uruguay Round have been impressive. However
impressive statistics may be, it may not reveal much about the actual par-
ticipants in the system. The issue is whether all members of the WTO
that have interest in using the system have been able to do so to defend
their trade interest. Although the above statistics show that developing
countries have brought many of the complaints, it does not reveal the
identities of those countries and the fact that the majority of developing-
country Members have never made use of the system even though they
may have reason to want to do so. The success of the system cannot
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therefore be complete when it does not cater to the legitimate interest of
all members and, particularly, the weak within the organization. This is-
sue is discussed later in this chapter.

The reform of the DSU

Change is constant in any human setting. One of the most abiding attrib-
utes of the human race is the urge to seek improvement to the human
condition, including its institutions. The evolution of the DSU itself is a
testimony to this fact. It was the experiences generated from the opera-
tion of the old GATT dispute settlement system that informed the inno-
vations of the Uruguay Round. The quest for improvement of the DSU
will continue as long as it forms part of the multilateral trading system.
It is therefore not surprising that the architects of the system adopted
a decision early to review it by 1 January 1999. Preparations for nego-
tiations were begun in 1997, but actual negotiations started in 1998.
Members made many proposals on how the system is to be reformed.
However, not much progress could be made before the controversial
EC-Banana dispute and the so-called sequencing problem overshadowed
the negotiations.4 The deadline was extended to 31 July 1999. By the new
deadline, there was still controversy in many areas, which did not pro-
duce any agreement. The matter did not receive much attention until
the Doha Ministerial Meeting. At Doha, Members agreed to put life
back into the negotiations on the reform of the DSU. Paragraph 30 of
the Doha Declaration states the commitment of members to this effect:
‘‘We agree to negotiations on improvements and clarifications of the Dis-
pute Settlement Understanding. The negotiations should be based on the
work done thus far as well as any additional proposals by members, and
aim to agree on improvements and clarifications not later than May 2003,
at which time we will take steps to ensure that the results enter into force
as soon as possible thereafter’’.5
The Declaration gave additional impetus to the negotiations on the re-

form of the DSU and Special Sessions negotiations were held in the DSB
in 2002. What was significant in the negotiations was the enthusiasm of
members to participate in them. Members actively participated and made
many proposals on how to reform the DSU. Even more surprising was
the involvement of many developing-country Members who hardly
make use of the system. They actively participated and made proposals.
This was done in the expectation that the reform of the system will en-
hance the participation of developing-country Members. Members still
could not conclude negotiations by the deadline of May 2003. But there
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was interest by members to continue further negotiations after this dead-
line. The deadline was further extended by one year till May 2004.

Further negotiations were restarted in October of 2003 after the failure
of the Cancun meeting in September 2003. Even with the replacement of
the Chairs of all the Negotiating Councils, including that of the DSU in
March 2004, the process could not be completed despite the effort of the
new Chair, Ambassador David Spencer of Australia. The deadline of May
2004 was also missed, as there was no agreement among members on the
reforms of the DSU. In July 2004, the General Council, perhaps taking
cognizance of the many failed deadlines, decided that negotiations on
the reforms of the DSU should continue, but did not deem it fit to fix
any timeline within which negotiations should be completed. At the
Hong Kong Ministerial Meeting, members adopted a declaration noting
the progress made in the Dispute Settlement Understanding negotiations
and directed the Special Session to continue to work toward a ‘‘rapid
conclusion of the negotiations’’.6 After the Hong Ministerial Meeting,
several meetings of the Special Session were held in 2006 under the new
Chair, Ambassador Ronald Soto of Costa Rica. Members made modifica-
tions to their earlier proposals and sought informal meetings to achieve
consensus on controversial issues.

Some proposals for reforms

This section examines some of the proposals made by Members. The
emphasis is on how these proposals would affect developing-country
Members, which have actively participated in the negotiations. Although
many proposals have been made, only a few of these proposals will be
examined in this section. Proposals presented can be divided into three
broad categories, namely, proposals that have to do with institutions of
the WTO dispute settlement; proposals that concern proceedings of the
WTO dispute settlement and proposals that deal with systemic issues.7

Proposals on institutions of the WTO

Strong institutions underpin the effective functioning of any system of
dispute settlement. This is not different with the WTO’s DSU. One pro-
posal that relates to institutions of the WTO dispute settlement deals
with the creation of a system of permanent panellists similar to that of
the AB. The present ad hoc system is a carry-over from the old GATT
days. It is made up largely of government officials, the system is prone
to delays and the quality of the reports may be compromised as the time
and dedication required to produce quality reports may be lacking. The
proposal makes sense when it is placed against the background that the
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WTO dispute settlement system is increasingly used by members and this
trend is likely to expand and that the nature of disputes has increased in
sophistication and complexity faster than the present ad hoc system can
cope with. The proposal by the EC envisages a permanent roster of pan-
ellists composed of 15 to 24 persons appointed by the DSB. The proposal
makes it possible for two persons outside the roster to be appointed as
panellists where the disputants agree at the time of the establishment of
the panel, but the external persons must have expertise in the area of the
dispute. However, the Chairmanship of the Panel is limited to the perma-
nent members on the roster. The roster is to be representative of the
broad membership of the WTO and panellists are to have a non-
renewable term of six years.
Although this proposal has received little support among members,

there is much to be said in support of the establishment of a permanent
panel for the adjudication of trade disputes in the WTO. For one, the ef-
fective and satisfactory resolution of any dispute requires a proper assess-
ment of the factual basis of the dispute and the making of appropriate
findings based on them by people with the necessary experience and ex-
pertise. The reality is that at the moment, there are few such experienced
panellists that can be called upon as ad hoc panellists. A system of per-
manent panellists would allow experienced persons to be recruited from
outside the traditional market from which ad hoc panellists are recruited
and this will enhance the effectiveness and legitimacy of the system. Be-
sides, the present system draws from government officials with some ex-
perience in trade issues. Also, experience has shown that members are
frequently unable to agree on panel compositions with the result that
this leads to waste of valuable time and the Director General invariably
appoints panellists. It would help the legitimacy of the system to establish
a permanent system from where panellists could be drawn without raising
questions about the neutrality of the WTO Secretariat.
From an efficiency point of view, a more professional panellist would

increase the efficiency of the dispute settlement system. The fact that
panellists are experienced means that less time would be required for
the factual analysis and the examination of the legal issues involved in a
dispute. A permanent roster also means that much time would be saved
in the process of composing panels. The result would be a more profes-
sional panel that will reduce the overall time that is spent in the dispute
settlement process and improve the efficiency of the system. However,
not all members agree to the necessity of a permanent panel. Members
with opposing views argue that a permanent panel will erode the author-
ity and legitimacy of the system in that Members would be excluded from
the process of panel composition that allows for flexibility and the ap-
pointment of persons who are more at home with the values of the WTO
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(Bercero and Garzotti 2005). Another argument is that the appointment
of permanent panel members would require increased stipends for the
panellists and, besides, it may be difficult to find qualified persons from
developing countries to be appointed as panellists.

Fundamentally, some members oppose the idea of a permanent panel
as this is seen as a further judicialization of the WTO, which does not sit
comfortably with them. Overall, there are strong views in support as
there are against the introduction of a permanent panel. However, one
cannot deny the gains that would result from the adoption of a perma-
nent panel. Some of the arguments against the introduction of a perma-
nent panel are not unsurmountable. The EC proposal is flexible enough
to allow members to have a hand in the appointment of panellists. The
lack of experienced panellists from developing countries may be exagger-
ated. The cost factor could be surmounted once Members agree on the
adoption of a permanent panel. The challenge would be finding a balance
between the judicialization of the system and those that favour the diplo-
matic approach.

Where should developing countries stand on this issue? Some develop-
ing countries are opposed to the idea of a permanent panel in the WTO.
They feel that it will lead to increased judicialization of the system and
remove the flexibility that they may have in negotiating solutions to meet
their particular circumstances. One is not clear as to how this will hap-
pen. In fact, the author believes that the reform of the system along the
lines proposed by the EC with some modifications should be supported
by the developing countries, as it would better protect their interest.

First, the appointment of panellists would be representative of the
broad membership of the WTO and appointed by the DSB. Developing
countries could use the opportunity and their majority power to push for
the appointment of panellists that will take account of the special situa-
tion of developing countries, rather than in the present system that may
not allow persons from developing countries to sit as panellists. A perma-
nent panel will mean that there will be less room for political manoeuvres
in the appointment of panellists and this should work to the advantage of
developing-country Members that lack the political clout and resources
to engage developed countries in such manoeuvres.

Secondly, as part of the institutional reform, proposals have been made
with respect to the reform of the Appellate Body. The proposal relates to
flexibility in increasing the AB’s membership to be able to cope with in-
creased workload. The membership of the AB is presently set at seven
and one proposal will see this number increased by the AB itself when
the need arises. This proposal is meant to ensure the effectiveness of the
AB. Considering the difficulty of negotiating reforms of the dispute set-
tlement system, the AB, which is faced with the task of deciding matters
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on appeal, should be given the flexibility to increase its membership to
meet increased workload subject to clear criteria to be worked out during
the present negotiations so as to ensure that the work of the AB does not
suffer as a result of inadequate manpower. Developing countries should
support or make proposals that would ensure the effectiveness of the AB.

Proposals in respect of WTO proceedings

Many members have made proposals that are supposed to improve upon
procedures in the current system. They range from proposals for during
the consultation process to proposals for the actual proceedings before
the WTO adjudicatory bodies.
With respect to proposals in the consultation process, some members

have proposed that the period required for consultations should be re-
duced from the present 60 days to 30 days. This is to address the problem
of delays and to speed up the settlement of disputes. Developing coun-
tries expect that the negotiations would be sensitive to their need to
have extended consultations. This explains why developing countries are
opposed to reducing the time for consultations, as they argue that they
require sufficient time to consult and reach amicable solutions. It is con-
tended that the disagreement in this respect is unnecessary. Some
members may require faster time for consultations and 30 days may be
sufficient for such consultations. Others may need a longer period to con-
sult effectively. A solution that may be acceptable to Members could be
to adopt a 30-day period for consultations with a proviso that where a re-
quest for consultation involves a developing country or LDC a period of
60 days would be required unless the parties agree otherwise. The pro-
posals made by the European Community and Japan contain the condi-
tion that both parties must agree to the extension. However, the proposal
by China is more in tune with the suggestion made here. This addresses
the needs of members who require faster consultations and of those that
require a longer period. Given the peculiarities and the difficulties that
developing and LDCs face in the DSU, it is believed that this flexible
proposal will be more in accord with the desire of these countries to
have more time to consult.
Another proposal made with respect to consultations is the enhance-

ment of third-party participation in the consultation process. The current
rules do recognize that a Member with substantial trade interest can ap-
ply to the Member against which the request for consultation is made and
to join in the process as a third party.8 The objection to this is that it
gives the respondent too much power and that it may lead to discrimina-
tion, as the respondent may object to the participation of a Member who
may not support its position in the consultations. In practice, the consent
of the respondent is difficult to obtain. Developing countries expect the
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current negotiations to make it easier for them to participate in consulta-
tions as third parties. Many proposals have been tabled in order to en-
hance third-party rights in the consultation process. One proposal is the
recognition of an automatic right to join in consultations whenever a re-
quest for consultations is made by developing countries and LDCs.9
Some members are opposed to this proposal on the simple ground that
it will lead to extensive delays and frustrate the aim of the dispute settle-
ment system, which is to settle disputes between the disputing parties.
Another proposal is ‘‘an all or nothing approach’’ to remedy the situa-
tion. By this proposal, a Member to which the request for consultations
is made must consider all the requests made by third parties and decide
either to accept all or reject the entire requests to join in the consulta-
tions. This proposal received mixed reactions from Members. One objec-
tion to the proposal is that if all requests are lumped together and either
accepted or rejected, it would be difficult to treat each request on its
merit considering the requirement that third parties applying to join con-
sultations should have a ‘‘substantial trade interest’’. The right of individ-
ual members to be isolated and treated on the merits of their case would
be compromised if all applications are lumped together and either ac-
cepted or rejected. Besides, it would encourage the responding party to
routinely reject all requests if it perceives that a particular request is not
justified. It was in recognition of these objections that Hong Kong made
an alternative proposal on the conditions under which non-disputing par-
ties should be allowed to participate in consultations as third parties. The
proposal tabled in April 2006 basically recognizes ‘‘a presumption of ac-
ceptance of all requests to join in consultations by third-country Mem-
bers, unless the responding Member and complaining Member either
decide jointly or separately to reject the request’’.10

Developing countries should support proposals that would allow
for enhanced third party participation in the consultation process. As
many developing-country Members hardly make use of the dispute set-
tlement system, it is contended that participation in the consultation pro-
cess would provide developing-country Members an opportunity to learn
about substantive and systemic issues that may arise in consultations and
thereby garner the necessary experience and confidence to participate in
the system more effectively. There is, however, the need to maintain a
balance between the right of third parties to participate in consultations
and the interest of the immediate parties to the dispute to reach amicable
and mutually acceptable solution to the dispute. Whereas the author sub-
scribes to the presumption of the right of participation unless jointly
rejected by the immediate parties, where the disclosure of confidential
information will complicate the resolution of a dispute, the main parties
should be able to restrict such information to themselves, at least for
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sometime. Also, third-party participation should not be allowed to delay
the consultation process.
With respect to Panels, some Members have proposed that panels

should be established more speedily than is presently the case in order
to reduce the time for disputes. The proposal is to the effect that instead
of establishing the panel by reverse consensus at the second meeting of
the DSB at which the request appears on the agenda it should be estab-
lished at the first meeting at which the request first appears as an item on
the agenda.11 However, developing countries oppose such a proposal as
they argue that they will require more time. Again, there is no need for
disagreement on this point as the establishment of a panel can be made
flexible, allowing those who require immediate establishment of a panel
to have it and developing countries that may have reasons to delay the
establishment of a panel to retain the present system. The proposal by
China that where disputes are brought against developing-country Mem-
bers the establishment of a panel should be made at the second meeting
of the DSB at which the issue appears as an agenda item if the develop-
ing country member so requests addresses the need for this flexibility.12
Some proposals deal with both the panel and the AB processes. There

are proposals made to enable Members to exercise control over the dis-
pute settlement proceedings. One proposal is that provisions should be
included that would give the parties to the dispute, by mutual consent,
the power to extend the fixed time frames in the DSU. This will affect
both the panel and the AB processes. Although this will promote flexibil-
ity and allow members to control the proceedings, the fear is that giving
members such power may unduly delay the effective adjudication of dis-
putes and compromise the legitimacy of the system. It is, however, possi-
ble to allow for members’ control and set a time limit beyond which the
proceedings could not be extended.
With respect to the AB’s review proceedings, the introduction of in-

terim review and the extension of the appellate review proceedings from
the current 60 days to 120 days are being proposed. Interim reviews may
be necessary, for instance, to suspend the challenged measure where an
affected Member suffers an economic injury as a result of the challenged
measure until the final determination of its legality. However, serious
doubt has been raised concerning the practicality of such a measure
when one takes into consideration the complexity of the matter.13 With
respect to the extension of the time frame, although this may be sought
to enhance Members’ control of the system, it is contended that an exten-
sion of time frame should not be undertaken just for the sake of allowing
Members the control of proceedings. So far, the AB has largely been
consistent in discharging its responsibility within the time limit. If any ex-
tension is required, the AB should be given the power to decide whether
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it needs more time to do its work and not the Members. It is conceded
that Members are the ultimate drivers of the system, but their role should
not be allowed to interfere with the efficient functioning of the system.

A proposal has also been made that would allow for the introduction
of a remand procedure. The problem arose in that the DSU does not
make provision for the AB to remand or send back a case to the Panel
for factual analysis. Sometimes, the AB may find that the factual analysis
is inadequate to support a ruling. Since the AB does not have the power
to assess the fact, it is expected that it should send the case to the original
panel. But the AB has no such power under current rules. The reality is
that no ruling is made with respect to the situation and injustice may be
occasioned. Proposals have been made to remedy the situation. One pro-
posal is that the rules should be amended to make it possible for the DSB
to remand to the original panel the issues that the AB could not pro-
nounce on. Another proposal is to invest the AB with the power to re-
mand cases to the original panel.14 Generally, there appears to be broad
agreement on the need to allow for remand of cases to the original panel
to cure the miscarriage of justice that may result from the present system.
The question is whether the power should reside with the DSB or with
the AB. For those who seek the control of the dispute settlement system
by Members, leaving the power with the DSB will confer such control.
However, if the intention is to speed up the dispute settlement process,
giving authority to the AB appears reasonable to achieve this. Funda-
mentally, however, the duty of the AB is to clarify the provisions of the
covered agreements and it needs adequate factual support to be able to
discharge its function effectively. If power were given to Members to de-
cide whether or not to request the case to be remanded, where a Member
does not want to request such a remand, an opportunity would be lost to
clarify the provisions of the covered agreement for the benefit of all
members. It will also save time for remand power to reside with the AB.
It is for these reasons that developing countries should support proposals
that will allow the AB to retain the power to suo moto send the case back
to the original panel and to take the benefit of such analysis into its final
resolution of the case.

Another proposal relates to the resolution of the sequencing problem
that first arose during the compliance phase of the US-EC Banana import
regime dispute. Article 22 of the DSU provides that a victorious party
can request authorization to retaliate within 30 days after a compliance
period has ended if the respondent has not complied. Article 21.5 re-
quires disagreement over adequacy of compliance measures to be de-
cided, where possible, by the original panel and the report, which can be
appealed against, is to be submitted within 30 days. The provisions of the
two articles reveal a clear gap in the system. The DSU does not appear to
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integrate Article 21.5 into the processes that follow in article 22. The pro-
posal is that a new Article 21 bis be introduced to deal with the matter.
Here, a compliance panel that would be made up of the original panel-
lists as presently exist would be given the power to determine the ques-
tion whether there has been compliance or measures introduced are
consistent with the WTO rules. Alongside this proposal is that article 22
of the DSU be amended so that a Member can only request retaliation
authorization where a compliance panel has concluded that the offending
Member has not brought its measures in compliance with WTO rules.
Thus, unlike the current position, which is not clear whether the compli-
ance panel will complete its work before authorization of retaliation, this
proposal leaves no one in doubt that the request and approval of retalia-
tion can only take place after the final determination of the question
whether the action of the offending Member falls short of its obligation
under the WTO rules. The combined effect of these proposals would be
to lay to rest the sequencing controversy that arose in the Banana case
and the proposal enjoys broad support among Members.
A proposal has also been made to reform retaliation as a weapon that

members could have recourse to as a last resort to make the offending
member comply with the rulings of the panel or AB. Whereas it is recog-
nized that retaliation can be effective in making the offending Member
retrace its steps in holding on to the offending measures, it has long
been recognized that retaliation can and has only been effective when it
involves developed countries with large economies. One writer argues,
‘‘Retaliation must be sufficiently high to induce enough long term losses
in order to incite the defendant to conform its trade practice to WTO
rules’’ (Besson and Mehdi 2004). For many developing countries with
small market sizes and few items of trade, the possibility of a credible
threat of retaliation is limited. Indeed, retaliation may work to their dis-
advantage. It has been argued that the nature of the sanctions as they
presently exist may, apart from discouraging some countries from using
the system, also influence the final outcome of a dispute (Mosoti n.d.:
14). To make retaliation more effective, some proposals have been made.
One proposal sponsored by the African Group and the LDC Group

calls for the introduction of ‘‘collective retaliation’’. Collective retaliation
recognizes that although the original dispute may have been between the
immediate parties, the suspension of concessions or other obligations
would be undertaken jointly by all Members, not just by the immediate
complainant. This proposal has not received support from developed-
country Members. However, there is much to be said in favour of collec-
tive retaliation. The ability of developed countries or countries with large
economies to refuse to comply with the rulings of panels or the AB poses
a serious threat to the multilateral trading system and to the collective in-
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terest of all members. The introduction of collective retaliation will dis-
suade Members who are disposed to flouting such rulings from doing so
as the collective weight of Members will be brought to bear on the of-
fending member. There are commentators who oppose the idea of collec-
tive retaliation because retaliation itself is a matter of last resort and
is rarely used in practice (Bercero and Garzotti 2005). It needs to be
pointed out that the retaliation that has not worked in practice has been
mostly retaliation of one member against another member and because
the interest of the offending party may not be particularly hurt by retali-
ation. It is contended that a different situation may ensue where the
collective weight of all members of the WTO is brought to bear on one
erring Member. The fact that collective retaliation is allowed would not
mean that it would be deployed lightly. Indeed, it may not even be used
at all. But there is the necessity for the collective membership to retain
the possibility to come to defend the efficacy of the system they have
laboriously put in place and the presence of the threat of collective
sanction will be a real deterrent to would-be recalcitrant Members.
Developing-country Members that have a disincentive in using the sys-
tem because of the fear that, even if they succeed in a dispute, they lack
sufficient capacity to mount credible retaliation against powerful Mem-
bers except to their own hurt may be encouraged to use the system to de-
fend their trade interest.15

An additional proposal to strengthen remedies in the DSU deals with
financial compensation. In this respect, it would be recalled that the rem-
edies envisaged by the DSU are prospective in nature. That is, they are
meant to take effect in the future and not to take account of the injury
or damage the offending trade measure may have caused a Member.
The prospective nature of the remedy may encourage a Member to intro-
duce a measure it knows to be inconsistent with WTO law with the full
assurance that whenever the measure is declared illegal; all that it would
be asked to do will be to withdraw the offending measure with the benefit
of additional time to do so. A Member would therefore hide under the
laxity of the rules to introduce protective measures that may have disas-
trous consequences for the economy of a fellow Member. The effect of
this may be disastrous for developing countries with small economies
and few trading options. In such a situation, the question has been raised
whether it would not be expedient to impose financial compensation in
favour of the Member who has suffered economic losses. The intention
is to increase the cost of non-compliance and to make it unattractive for
members who may contemplate this course of action. It is proposed that
monetary compensation should be made compulsory in the event of non-
implementation of a ruling by a Member. However, it has been argued
that financial compensation may not be an easy option. Apart from the
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fact that legislative authorization may be needed in most cases for such
payment to be effected, this may be difficult to get and may thus cause
delay. Another objection is that it may provide an easy way out of com-
pliance in easy cases. It is further argued that it may not be an efficient
remedy to deal with a non-compliance issue, as it would amount to a
form of subsidy (Bercero and Garzotti 2005).
The objections notwithstanding, there is justification for providing

some form of financial compensation to a Member whose trade has been
adversely affected by the inconsistent actions of another Member. In fact,
this is the expectation of developing countries in these negotiations. The
difficulty of getting legislative approval should not act as a barrier as the
payment of the compensation will become an obligation of the offending
member and act as a further pressure on the member to comply. Com-
pensation is not meant to be the final solution to the problem of non-
compliance but to provide a remedy until the non-compliant measure
of the member is withdrawn or modified. It will therefore not excuse a
member from meeting its obligation of complying with a ruling. Financial
compensation in the context in which it is proposed would not amount to
a subsidy. The payment is to be made as a remedy for the nullification or
impairment of trade advantages suffered by a member. It would be in the
interest of developing countries to support the proposal to introduce fi-
nancial compensation.

Proposals on systemic issues

Many proposals on the table are systemic in nature. One of these pro-
posals relates to the issue of transparency of the WTO dispute settlement
system. The proposal is that panel hearings and those of the Appellate
body should be open to the public. The United States proposed that sub-
missions and statements to the adjudicatory bodies should be made pub-
lic and that final reports should also be made available to members of the
public once they have been released to Members. However, developing-
country Members appear not favourably disposed to the issue of trans-
parency in the dispute settlement system, contending that this is an issue
for the developed-country Members to worry about. They further con-
tend that the present practice, which affords meetings in private and con-
fidentiality of submissions, will enable them to decide on sensitive issues
without attracting much opposition from home.
The author believes that the introduction of transparency in the dis-

pute resolution process will help, rather than harm the interest of devel-
oping countries, as it would enhance the legitimacy of the institution.
One of the reasons for the bad publicity of the WTO in many developing
countries is the perception that trade officials cut deals in secret without
taking the interest of their citizens into account. If the system is made
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open and it becomes apparent that the secret deals that are talked about
are highly exaggerated, it would help the credibility of the institution and
developing countries to explain some of the decisions taken at trade ne-
gotiations to their citizens. Many judicial systems of developing countries
are already well advanced in open proceedings. Also, proceedings before
other international adjudicatory bodies are open. It becomes incompre-
hensible and raises suspicion in the minds of citizens why the WTO
should track a different path.

Related to this is the opposition of developing countries to the issue of
amicus curiae briefs. Left to some developing countries, the advances
made so far in this area would be reversed and amicus curiae briefs
would be prohibited in the WTO. It is, however, contended that it is im-
portant that panels and the AB have access to all the information they
need to be able to write balanced reports. Some of the information may
not be otherwise available to the panels and the AB. Amicus curiae
briefs provide a source of information that may be needed for a balanced
resolution of disputes. The involvement of NGOs and other interest
groups in the dispute settlement process will further enhance the external
transparency and legitimacy of the dispute settlement process and should
be supported by developing countries. While recognizing the need to ac-
commodate amicus curiae briefs, it must however be cautioned that this
should not be allowed to delay the resolution of trade disputes between
the parties. Clear guidelines should be worked out on the time and the
amount of information that should be submitted so as not to impede the
work of panels and the AB. What this view advocates is some form of
balance between amicus curiae briefs and the effectiveness of the dispute
settlement system.

There is also a proposal to strengthen the special and differential treat-
ment (SDT) provisions of the DSU for developing-country Members.
The present rules contain a provision that requires Members to give spe-
cial attention to particular problems of developing countries during
consultations. This may involve extending the time for consultations. An-
other provision with respect to SDT requires panels to give developing
countries sufficient time to prepare and present their cases. At the imple-
mentation stage, the rules require that particular interest should be given
to matters affecting the interest of developing-country Members with re-
spect to the subject of the dispute. After ten years of practice, it has been
recognized by developing-country Members that most of these present
SDT provisions are merely hortatory in effect and lack practical utility.
Commenting on the SDT provision in the context of the DSU, one writer
noted that although SDT clauses have been mentioned in a few cases, in
practice they are of limited value for these countries in defending or
claiming their rights (Delich 2002: 73). Specific proposals have therefore

REFORM OF THE WTO DISPUTE SETTLEMENT SYSTEM 269



been made to change the wordings of these provisions to make them
enforceable. Many of the proposals on the table relate to the access of
developing countries to the dispute settlement system, to which we now
turn.

Participation of developing countries in the dispute
settlement system

The participation of developing countries in the WTO dispute settlement
system has received extensive comments in the literature. Many writers
have praised the increased participation of developing countries in the
system when compared to its predecessor, GATT, as a sign of the success
of the system. Hughes (2006) notes that between 1995 and 2002 develop-
ing countries brought about half of all complaints, and about 41 per cent
of those were directed against other developing countries (195). Also, the
author referred to comments of Experts Consultative Group, which
recognized ‘‘a much greater participation of developing countries than
was the case in the GATT dispute settlement system. . . . Developing
countries – even some poorest . . . – are increasingly taking on the most
powerful’’.16 The above comments represent the general view about the
participation of developing countries in the WTO dispute system.17
While it cannot be faulted that there has been increased participation of
developing counties in the WTO dispute settlement system when com-
pared to the former GATT system, one needs to be careful not to fall
prey to over-generalizations. Such claims may mask the fact that, in prac-
tice, the participation of developing countries in the current system has
been limited to a few large developing-country Members. The majority
of developing-country Members has not participated in any significant
way in the WTO dispute settlement system. Indeed, many developing
countries can at best be described as onlookers in the system. While it is
true that some developing countries, like India, China, Argentina, Chile,
Mexico, Thailand, Korea, Brazil and a few others, have made use of the
system to defend their trade interests and also appeared as defendants,
the hard and indisputable fact remains that Africa as a region, which has
nearly one-third of the membership of the WTO – the single largest block
in the organization – has only participated peripherally in the system.18
This is in spite of the fact that the share of trade in terms of GDP is very
significant for African countries. To close an eye to such conspicuous ex-
clusion will be tantamount to supporting the view that the participation
of these countries does not matter! It has been asserted that the lack of
participation of developing countries is not because these countries do
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not have potential disputes, which could be submitted to the DSU (Mo-
soti n.d.: 14), but the difficulties they have in accessing the system.

The non-participation of developing countries in the dispute settlement
process has implications for these countries. The WTO dispute settle-
ment system is a new system, which is still evolving. Many substantive
and procedural rules that will form the core body of jurisprudence are
being developed by the system, which are used and will continue to be
used for the resolution of trade disputes. The point is that those that con-
tribute to the evolution of these rules are active participants in the sys-
tem. The developing countries that are not participating cannot therefore
influence the evolution of the jurisprudence spawned by the system and
such rules may not take account of the special needs and peculiarities of
these countries.19 Secondly, while trade is seen as important to the devel-
opment of many countries, the lack of participation of many developing
countries in the dispute settlement system signals the lack of integration
of these countries into the multilateral trading system. This, it is con-
tended, may encourage such countries to seek solutions outside the trade
agreements, which will further marginalize them. Thus, one commentator
has cautioned, ‘‘As long as the weakest of the WTO Membership which
comprises majority of countries . . . remain virtually absent in the dispute
settlement process in all senses, the success of the system must not be
taken as absolute, even implicitly’’ (Mosoti n.d.: 3). What is clear is that
the system could do with some reform that will enhance the participation
of developing countries. While many reasons may account for the non-
participation of many developing countries in the dispute settlement
system, improvement of the DSU would facilitate the participation of de-
veloping countries in the system. In order to suggest improvements, it is
necessary to identify some of the factors that impede the effective partic-
ipation of developing countries in the dispute settlement system.

Many reasons have been advanced for the low participation of many
developing countries in the WTO dispute settlement system. Shaffer
(2006) has identified three primary challenges that affect the participation
of developing countries in the WTO dispute system to include (1) lack of
legal expertise in WTO law and the capacity to organize information con-
cerning trade barriers and opportunities to challenge them, (2) financial
constraints in hiring outside legal counsel and (3) fear of political and
economic pressure from powerful members.20

Taking the legal cost of litigation before the adjudicatory bodies as a
starting point, many writers recognize the huge expense and complexity
involved in activating the dispute settlement as militating against partici-
pation. The point is made that the reforms of the Uruguay Round on the
DSU increased the cost of settling disputes in the WTO.21 The fact that
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powerful countries may no longer be able to block panel and AB rulings
means that much investment is now devoted to legal preparation of cases
(Busch and Reinhardt 2003: 721). It is further argued that this new devel-
opment will be less burdensome to developed countries that routinely
maintain large and dedicated professional staff. Even at that, because of
the complexities of the cases, some developed countries have had cause
to call on outside counsel to represent them at these bodies. However,
developing countries traditionally lack such legal expertise and the pres-
ent situation will only complicate the picture. Many of them cannot also
afford to hire outside counsel to represent their interest because of the
huge cost involved. The point is that in the present system, members
with greater legal expertise or resources to pay for them have made bet-
ter use of the system than poorer countries.
Developing countries expect that the present negotiations will lead to

a reform of the system for them to be able to access the system more
cheaply. In this connection, therefore, proposals have been tabled to
remedy this situation. One proposal is to authorize a panel or the AB to
award an amount as litigation costs to developing countries. This is to ad-
dress the high cost involved in bringing claims under the DSU, which
tend to dissuade many developing countries from using the system. The
African Group has also proposed the establishment of a ‘‘WTO Fund on
Dispute Settlement’’. The proposal is made in recognition of the high
cost of accessing the system. It recognizes the fact that although the
WTO Secretariat offers technical assistance at present to developing-
country Members that may require assistance, such assistance can only
be of a limited nature considering the staff strength of the WTO and the
requirement for neutrality by Secretariat staff. Also, the Advisory Centre
on WTO Law presently offers assistance to developing-country Members
involved in WTO disputes and is doing a commendable job in this re-
spect. But such assistance is not free, as Members have to join the body
as well as pay a Membership fee and access the services at subsidized
fees. The Proposal to set up a fund that will provide assistance to devel-
oping countries in accessing the dispute settlement system appears rea-
sonable to bridge the gap that presently exists. Also, many proposals
have been put forward in the academic literature all geared toward help-
ing developing countries overcome this problem. Suggestions ranging
from better engagement with the private sector, NGOs and consumer as-
sociations have been put forward.22
Besides, lack of expertise to take on the difficult and demanding task of

challenging violation of trade rules has been recognized as a fundamental
problem. This involves the ability ‘‘to perceive injuries to its trading pros-
pects, identify who is responsible and mobilise resources to bring a legal
claim or negotiate a favourable settlement’’ (Shaffer 2006). This means

272 GEORGE AKPAN



that developing-country Members require expertise and quality informa-
tion even before actual claims are commenced, to be able to identify
the infraction of trade rules and to decide whether it would be meaning-
ful to pursue a legal claim or negotiate a settlement. In this direction, a
proposal has been made to substantially increase capacity development
funding for developing countries. These countries can also take advan-
tage of capacity development funding outside of the WTO.

The author wishes to add that technical assistance for capacity devel-
opment should be viewed as an interim measure to help developing coun-
tries develop the necessary expertise not only to access the WTO dispute
system, but also to effectively engage in the multilateral system. On the
long term, there is no substitute for developing countries building their
own individual expertise to cope with the demands of effective participa-
tion in the system. This will involve not only the capacity to bring claims
before the system but in training key personnel to be able to detect when
their trade interest are being compromised by other Members. This is im-
portant, as it has been argued that better results may be achieved in the
consultation stage if Members are better prepared than by waiting for the
process to run its course (Busch and Reinhardt 2003: 721). Many sugges-
tions have been made on how developing countries can develop their ca-
pacity (Shaffer 2006). One possible solution is for developing countries
‘‘to develop their own coordinative mechanisms to include private sector
and civil society representatives. Capacity building endeavours generally
will be most sustainable if they permeate broadly throughout institutions
and societies’’ (ibid.).

The author believes that a long-term perspective should be taken of
the problem and one possible solution to improve the capacity gap of de-
veloping countries would be to introduce WTO-relevant courses as part
of the curricula of higher institutions of learning in developing countries.
WTO law and the use of the dispute settlement mechanism could become
core components of those courses. Presently, as part of its capacity devel-
opment initiative, the United Nations University Institute of Advanced
Studies in collaboration with the WTO and ITC organize training pro-
grammes on WTO and Sustainable Development for professors from
universities in developing countries. The intention is to train professors
on overarching issues underpinning the multilateral trading system. The
idea is that targeting the trainers will enable them to take back the
knowledge to their universities and to introduce international trade-
relevant courses in their curricula. As the primary institution responsible
for capacity development, universities are better placed to develop requi-
site expertise in this critical area for their countries. This initiative needs
to be supported with better funding, expanded and further fine-tuned to
make it more effective and result-oriented. Developing-country Members
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can also pool their resources by establishing specialized regional institu-
tions to develop capacity in the area of international trade. The Trade
Law Centre in South Africa, which was set up by Southern African coun-
tries, is a positive step in this direction.
The lack of effective participation of developing countries in the dis-

pute settlement system can be attributed to the effect of extra-legal
political pressures from powerful countries. It has been argued that the
powerful can exploit political imbalances and dress them in non-power
terms, with the result that the goal of objective trade-dispute resolution
would be undermined. This point is particularly powerful when one notes
that many developing countries rely on preferential trade agreements
and aid from the powerful countries that are also Members of the WTO
(Alavi 2007). Bringing claims against these ‘‘benevolent’’ countries may
amount to biting the hand that feeds one and give rise to serious eco-
nomic consequences. This is a difficult situation to be in and there are
no easy solutions. But in the long term, developing countries need to de-
velop their trading capacity to be able to break loose from the influence
of these powerful countries.

Where do we go from here?

From 1998, when negotiations formally began, several deadlines have
been missed in the negotiations. As things stand, there is no chance that
the negotiations would be completed by the end of 2006 or any time soon
thereafter. Although phrases like ‘‘final phase’’ are being used by Mem-
bers in the negotiating sessions, the reality on the ground is that Mem-
bers are still poles apart on many of the proposals on the table for
negotiations, although informal negotiations especially within the Mexico
Group are being intensified.
At negotiating sessions of the DSB, Members usually stress the impor-

tance of reforming the dispute settlement system in order to strengthen
it. However, little progress is made in actual negotiations. Although there
have been many proposals on the table on the reform of the system,
there is broad agreement on only a few of them. The question is what is
responsible for the difficulty in reaching agreement on the reform of the
DSU and what are we to expect from these negotiations?
Many reasons have been advanced for the reluctance of members to

move forward rapidly with the reform of the DSU. Part of the reason
may well be the fact that Members generally view the current system as
working well and therefore requiring no fundamental changes. Indeed,
an expert report to the former Director-General, Supachai Panitchpakdi
had only positive words for the working of the system and warned nego-
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tiators not to do any harm to it (WTO 2004: 49). This perhaps explains
the absence of urgency and political will that has characterized negotia-
tions on the reform of the system.

It has also been pointed out that the institutional conservatism of the
WTO may well be a factor in the slow pace of negotiations. The argu-
ment is built on the fact that even agreeing to the DSU in the first place
was a bold step at judicialization of the WTO and that many members
of the WTO are risk-averse in taking steps that may be perceived as
strengthening the ‘‘judicial’’ function of the WTO (Bercero and Garzotti
2005). Finally, it must not be forgotten that negotiations – any negotia-
tions at the international arena – are usually complex and difficult. Some
members, especially developing countries, may see the present negotia-
tions as an opportunity to secure some advantages, which, with the bene-
fit of experience of operating the system for many years, they feel would
enhance their participation. Others may be unwilling to accede to such
concessions so as not to weaken the system or lose some advantages
they already enjoy. In either case, the choices before the parties are diffi-
cult and the investment of political capital is needed to reach accommo-
dation and move the process forward, otherwise the negotiations may
continue without any tangible results.

However, considering the fact that the system has been operational
for more than a decade now, there are certain aspects of the DSU that
should be reformed for the effective functioning of the system. Develop-
ing countries feel that this is an opportunity to reform the system to make
it possible for them to access the system easily and cheaply. This accounts
for the initial enthusiasm shown and the large number of proposals put
forward by them. It appears, however, that the high expectations for a
radical reform of the system may not materialize after all. Developed
country members have shown reluctance in acceding to some of the pro-
posals tabled by developing countries that will radically transform the
system, and appear content with leaving the system as it is with minor,
non-fundamental amendments. Many members are opposed to tinkering
with the system in any fundamental way. Such members argue that the
brief of the negotiators was limited to ‘‘improvements and clarifications’’
of the DSU and these do not envisage fundamental changes.

Developing countries must not lose heart but must continue to push
for the reform of the system, the challenges notwithstanding. Developed
countries must show sensitivity to the proposals of developing countries
that will encourage participation in the DSU, recognizing that full partic-
ipation of all Members would engender greater confidence and respect
for multilateral trading agreements. The experience in ongoing negotia-
tions suggests that in future, a different strategy may be required for
the reform of the DSU. It may be more expedient to leave the task of
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effecting changes to the rules to the Ministerial Meeting or to the Gen-
eral Council of the WTO. These bodies could be empowered to issue
authoritative Interpretive Notes to effect changes to the rules when re-
quired. This will allow necessary changes to be made timeously without
subjecting the system to unending negotiations.

Conclusion

The chapter examined the current negotiations to reform the DSU. Im-
portantly, it examines how the present system affects the participation of
developing countries and how the reforms could be anchored to enhance
developing countries’ participation in the DSU. Although negotiations
have lasted almost a decade and many proposals have been made, it is
doubtful whether the end product will meet the expectations of develop-
ing countries. With the mindset by many developed-country members
that the system is working well and the cliché ‘‘if it ain’t broke don’t fix
it’’ the guiding mantra, it is doubtful if the negotiations would deliver
fundamental changes to the system.
However, it ought to be realized that the WTO consists of many Mem-

bers. Many developing countries joined the organization in the expecta-
tion that it would help them to address their development challenges
through trade. To have a chance to achieve this aspiration, they need to
be able to participate in the system effectively, including using the dis-
pute settlement mechanism to defend their trade interest. The present
system whereby only a few members can, and have used the system to
defend their interest is not ideal. It is not suggested that the rules are for-
mally biased against developing countries; the argument is that given the
peculiarities of developing countries, the rules should be more flexible or
specific arrangements should be introduced to facilitate the participation
of developing countries in the multilateral trading system, including the
DSU. If the credibility and effectiveness of the WTO are to be enhanced,
a reform agenda that will make it easier for Members who cannot pres-
ently use the system to be able to do so should be promoted. The legiti-
macy and effectiveness of the multilateral trading system depend very
much on the ability of its dispute settlement system to address the needs
of all members and not only some of its members.

Notes

1. All the Agreements are contained in the Final Act embodying the results of the Uru-
guay Round of Multilateral Trade Negotiations.
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2. Phrases that have been used to describe the DSU include ‘‘jewel in the crown’’ and
‘‘centrepiece of the WTO’’.

3. See, Update of WTO Dispute Settlement Cases, WT/DS/OV/28 issued by the WTO on
11 October 2006.

4. The dispute was basically about when authorization to retaliate, a procedure permitted
under article 22 of the DSU, should take effect. The dispute was brought about because
of a contradictory provision in article 21.5, which envisaged a compliance procedure to
determine whether compliance was sufficient. The disputants were two major trading
powers, the European Community and the United States. While the European Union
argued that a member could only resort to retaliation after a panel on compliance or
the AB has decided that the measures adopted were not sufficient to bring the offending
measure into compliance with WTO obligation, the United States, on the other hand,
contended that retaliation should take place once the reasonable period of time to com-
ply had elapsed without waiting for any determination by a panel or the AB. In effect,
the disagreement was caused by the drafting of the two articles, which did not seem to
take account of the 90 days allowed for determination whether compliance was satisfac-
tory.

5. WT/MIN(01)/DEC/1 20 November 2001.
6. Paragraph 34 of Hong Kong Ministerial Declaration, WT/MIN(05)/DEC, adopted on 18

December 2005.
7. This categorization follows that of Van den Bossche (2003). This classification is prefer-

able as it allows a focused discussion of the issues.
8. Under Article XXII of GATT 1994, members can easily join consultation if the request

is made to the DSB at the meeting during which a panel is established.
9. This proposal was made by the African Group.

10. Submission of Hong Kong TN/DS/M/32, 26 June 2006. Hong Kong argued that her pro-
posal has the advantage of minimizing the risk of a responding Member rejecting a
third-country Member depending on whether or not it was supporting its position in
the dispute, while retaining flexibility of parties to retain control over the dispute settle-
ment system.

11. This proposal is sponsored by Japan and the European Community.
12. This proposal is contained in the Communication from China (Revision), TN/DS/W/51/

Rev.1, 13/03/2003. It must be recognized that WTO Members consist of countries at dif-
ferent stages of development. Flexibility is required in the rules that are being negoti-
ated to capture the different needs of Members.

13. Bercero and Garzotti (2005), pp. 862–863. The authors raise serious doubt about the
utility of interim review in the adjudicatory proceedings of the DSU.

14. This was the original proposal of Jordan as was contained in its Communication of 28
January 2003, TN/DS/43. Jordan was, however, to change its position in its later pro-
posal, which accords more with the EC position. See later Communication from Jordan
dated 19 May 2004 in TN/DS/W/56.

15. Another proposal with respect to strengthening retaliation is the proposal to sell the
right of retaliation to interested Members. This proposal has been defended by a former
Ambassador from Mexico as being possible to assist developing countries to participate
effectively in the dispute settlements system. However, one is not sure whether this pro-
posal is practical and whether there will be a market or willing buyers of the right to
retaliate.

16. Hughes (2006), quoting the Report of the Consultative Board set up by the former Di-
rector General of WTO, Supachai Panitchpakdi.

17. In fact, a respected academic writer commented, ‘‘Indeed, it is striking to consider the
evolution in the use of the WTO dispute settlement system by developing countries. In
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the first five years of the system’s existence, developing countries initiated by them-
selves roughly one-quarter of the consultation requests. In the five years from 2000
through 2004, developing countries initiated around 60% of the consultations request –
more than doubling their relative share of initiations. . . . Thus, in the last few years de-
veloping countries have become more frequent users of the WTO dispute settlement,
both in absolute and relative terms’’ (Davey 2005: 13–14).

18. It has been noted that as of January 2004, only two African countries, South Africa and
Egypt, have ever had consultations requested at the DSU. South Africa has had two
complaints brought against it, by India and Turkey – India on anti-dumping duties on
import of some pharmaceuticals products from India, brought in 2003 and Turkey on
Definitive Anti-Dumping Measures. In January 2004, the United States requested for
consultations with Egypt on Measures Affecting Import of Textiles and Apparel Prod-
ucts. Nigeria participated as a third party in the US Shrimp Dispute and African coun-
tries participated as third parties as part of the ACP in the Banana dispute between the
European Community and the United States and in the EC Sugar challenge. This signi-
fies low level of participation by African countries.

19. Not all writers agree with this view (Kessie and Addo n.d.). The authors argue that they
are not in agreement with this view. The arguments made by the authors include the
fact that the objective of the dispute settlement system is not to create new legal princi-
ples that would define or regulate multilateral trade relationships between countries,
but to assist the parties to find a solution to their dispute. They argue that panels and
AB are not allowed to enlarge the provisions of the trade agreements, that members
have largely jealously guarded their rights and the agreements and that there is no sys-
tem of stare decisis in the DSU. These are very strong and attractive arguments. How-
ever, it may be observed that agreements made by members are not self-explanatory.
That is why these adjudicatory bodies are set up to interpret them and this involves the
panellists giving their views as to what they think the agreements provide. Their views
are generally regarded as the ‘‘law’’ that would guide other members. Although it is
true that there is no system of judicial precedent in the DSU and that a panel is not
bound to follow the rulings of the AB or other panels, in practice panels routinely fol-
low AB rulings and refer to other panel rulings. It is submitted that a panel will nor-
mally follow the rulings of AB and the AB will also follow its rulings unless there are
strong reasons not to do so. This is how the legal principles are built up to guide the in-
terpretation of trade agreements.

20. This corresponds to the views of many other academic writers on the issue. But the rea-
sons advanced here are not exhaustive. The reasons for the low participation of many
developing countries in the DSU may be more fundamental than those given here. For
instance, it has been pointed out in the case of Africa that ‘‘there are several possible
reasons why African countries have not been making use of the dispute settlement sys-
tem of the WTO to enforce their rights and legitimate expectations. These include the
share of African countries in world trade, which was estimated last year to be around 2
per cent by the WTO. With this low figure, it may be argued that it is not surprising that
African countries are not making use of the dispute settlement system. They export
mostly a few commodities and the priority for them is to remove supply-side constraints
which have prevented them from increasing and diversifying their exports’’ (Kessie and
Addo n.d.).

21. It has been suggested that it may cost up to US$500,000 to run a case from panel
through the AB; this is a large amount for many developing countries.

22. Brown and Hoekman (2005). Shaffer (2006) discussed several strategies that should be
adopted by developing countries to deal with this problem outside the WTO.
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13

WTO negotiations on trade
facilitation – Lessons for the future?
New perspectives for and from the
developing world

Nora Neufeld

Slow start . . . but catching up fast

The delivery was a difficult one. Eight years of preparation, four Ministe-
rial Conferences and countless educational activities inside and outside
the WTO were necessary for the Trade Facilitation negotiations to see
the light of day. Last to be added to the Doha Round, the Facilitation
agenda holds the record for the longest labour, making it one of the
most ‘‘pre-negotiated’’ negotiating files of the DDA.
The reasons for the slow start were complex. In large part, they had

their origin in an initial reluctance among many developing countries to
engage in what they saw as a new issue in the context of an already am-
bitious multilateral Round. Against the background of limited resources
and mixed experiences with the Uruguay results, the idea of committing
to another – developed-country initiated – subject held little attraction to
some. The parallel attempt to launch negotiations on three other Singa-
pore issues1 and a later call for their package treatment2 represented
another reason for restraint. Faced with the request to harness Trade Fa-
cilitation (TF) to three far more contentious subjects, a low-ambition sce-
nario seemed the preferred way to go. Complications also had to do with
the specific birth requirements of the Facilitation talks. Unlike other
parts of the Doha agenda,3 agreement on the modalities was a pre-
condition for the go-ahead and had to be found before the actual negoti-
ating phase could commence.

Developing countries and the WTO: Policy approaches, Sampson and Chambers (eds),

United Nations University Press, 2008, ISBN 978-92-808-1153-7
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And yet the baby not only made it into the WTO world but quickly re-
couped the time lost by its delayed start – turning into one of the fastest-
progressing parts of the Round and making headway on all fronts.

A large part of the Trade Facilitation story is about how developing
countries went from being sceptics to becoming increasingly enthusiastic
proponents, building crosscutting coalitions to advance the initiative,
injecting new ideas and approaches, and rising above the ideological
North-South battles that too often have characterized other aspects of
the DDA. What triggered this turn-around? Why was it possible for a
latecomer to turn into a frontrunner? And, most importantly, are there
any lessons from the TF experience that can be applied to the broader
WTO universe, especially at this uncertain moment in the Doha Round?

The story so far

Although the history of multilateral efforts to facilitate trade goes back to
the very beginnings of GATT,4 it was not until the post-Uruguay Round
era that things started to take a more incisive turn. By the mid-1990s,
momentum was building up to make it a subject of separate attention,
culminating in the introduction of Facilitation as a ‘‘new’’ topic at the
Singapore Ministerial. Prior to that, TF work had mostly taken place in
the context of customs or other market access-related WTO bodies5 as
more or less directly targeted by-products of measures to eliminate bar-
riers to trade. Singapore marked the beginning of a distinctive Trade Fa-
cilitation track, but it would take another eight years for the process to
evolve from initial exploratory engagements to full negotiating mode.6 It
was only in mid-2004 that resistance to rulemaking could finally be over-
come, leading to the launch of TF talks under the July Package chapeau.

Key areas under negotiation

Over the course of this evolution, the scope and parameters of TF work
changed. Conceptually, the negotiations were designed to expedite the
movement, release and clearance of goods as a complement to parallel
tariff-reduction efforts. Their essential purpose was to make commerce
more efficient through the rationalization of procedures, documentation
and information flows. While the cross-border orientation of the exercise
implied a focus on the customs side, the negotiations clearly extended be-
yond this area to the border clearance terrain.

At the same time, they did not include many of the broader TF aspects
addressed in other fora. The reasons for this are of a political nature and
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reflect the results of a long-lasting process to gradually limit the scope.
Starting from a comprehensive perspective that included the banking,
payments and insurance domain, Members soon started to narrow their
field of operation. It was developing nations in particular that sought
this limitation. In light of the WTO’s rulemaking and enforcement fea-
tures,7 many felt more comfortable with a restricted scope of operation
that would put less demand on their implementation ability. As a result,
Trade Facilitation work after 1998 essentially limited itself to the GATT
Articles V, VIII and X domain.
Translated into technical – and more concrete – terms, the mandate

limits the areas under negotiation to three main pillars: (1) Improve-
ments/clarifications to Articles V, VIII and X of GATT and provisions
on customs cooperation;8 (2) technical assistance and capacity building;
and (3) special and differential treatment (SDT). Additional work areas
relate to needs and priorities identification and the addressing of con-
cerns about cost implications.9

Progress made

Work picked up steam right from the start. Within one month of its es-
tablishment,10 the Negotiating Group adopted a Work Plan (WTO
2004b) and schedule of meetings. First proposals were submitted soon
thereafter. By the end of its first year, the Group had not only addressed
a substantive amount of input from the whole spectrum of the Member-
ship but had also entered a process of refinement and consolidation.
Even more significantly, delegations managed to create a unique atmo-
sphere of cooperation and dialogue that would become the trademark of
the Group. Putting an end to more than seven years of controversial –
and sometimes even adversarial – discussion, the TF Group became a
forum for open exchange and collaboration. It was the only Negotiating
Body that agreed on its Hong Kong outcome ahead of time (WTO
2005a),11 allowing Ministers to endorse the text.
Work continued to advance in the aftermath of the Sixth Ministerial

Conference. Members returned to the negotiating table without losing
time over procedural matters and maintained their forward-looking
approach. Sensitive questions such as the time of moving into drafting
mode turned out to be unproblematic in their post-Hong Kong handling.
And the feared slow-down on political grounds never materialized. The
Group even continued to make progress when the problems in other
areas of the Round became impossible to ignore and carried on working
until the day of the suspension call.
By that time, Members had not only been able to narrow the questions

under negotiation to a clearly defined universe of issues but had also ad-

282 NORA NEUFELD



vanced in designing its basic architecture. The GATT-related area be-
came the most developed domain, accounting for most of the discussion
time. More than 100 written proposals were tabled on how to improve
and clarify Articles V, VIII and X, most of them already in text-based
form. They represented the result of a Member-driven convergence exer-
cise that saw both a merger of ideas and a first delineation of common
ground. While not constituting agreed rules, they clearly defined the tar-
geted universe of measures and paved the way for a final screening and
fine-tuning stage.

Important advances were also made in the challenging SDT and tech-
nical assistance and capacity building (TACB) field. Initially an area that
was lagging behind, Members were able to catch up on the implementa-
tion front, bringing work on the SDT and technical assistance pillars
closer to that on the Articles’ side. The tabling of two advanced,
developing-country-sponsored proposals that – at least with respect to
one of them – found support, and even co-sponsorship, of large parts of
the developed world12 marked clear progress. While nothing was yet
agreed and substantial differences remained,13 the contributions shared
certain elements and identified areas of common ground. Both of them
suggested a staged implementation scheme and both based themselves
on individually targeted, tailor-made approaches as opposed to a one-
size-fits-all philosophy. Their emphasis on capacity enhancement as op-
posed to opting out also revealed common ground. Importance was
placed on putting every Member in a position to actually implement the
envisaged measures, with the proposed structure14 meant to play an en-
abling function in that regard. In doing so, those proposals marked a shift
in philosophy. During the pre-negotiating years, many developing coun-
tries sought assurances that they would not be obliged to commit. This
thinking was still predominant in the modalities determination phase, as
reflected in many of the mandate’s provisions. It gradually disappeared in
the actual negotiating phase when it became replaced by an emphasis on
obtaining implementation support. Now even LDCs focused on getting
assistance to enter into commitments rather than on using their enshrined
rights to stay out.

Arriving there was no small achievement. For both sponsor groups, it
implied giving up earlier demands. For one alliance (calling themselves
the ‘‘Core Group’’15), it meant dispensing with demands for SDT and
TACB offers being worked into each and every measure.16 It also had
to weaken its stance on the dispute settlement front. For the proponent
Colorado Group Members17 that sponsored the competing W/137 pro-
posal (WTO 2006a), it implied acceptance of a system that would delay
full implementation by a considerable amount of time and put a lot
of pressure on the donors to provide the required support. Far from
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providing merely transition times coupled with some kind of – not closely
defined – capacity assistance, developed countries would have to provide
extensive aid as a quasi condition for implementation on the part of the
developing world. They would also have to live with a system that en-
dowed the recipients with much more flexibility to determine their own
capabilities. Compared with the predominant – transition period-oriented
– structure of the Uruguay Round Accords, this would clearly break new
ground. The main remaining difference is how they approach the disci-
plines side. Here, the Core Group suggestion leaves ample flexibility
to developing Members and places emphasis more on the assistance as
opposed to the commitment side.
Little differences exist over the nature of the envisaged overall product.

Initially a sensitive question (leading to the mandate being neutral on the
matter18), with all developed and several developing countries wishing to
see a clear reference to a new ‘‘Agreement’’ as the targeted end-result,
there were also voices in the developing world that called for a less ambi-
tious goal, opting for a mere amendment of the three GATT Articles in-
stead (or at least to be open for both alternatives). The reactions to the
question became significantly more relaxed during the subsequent nego-
tiating phase. The decision to focus on the substance of the measures and
postpone the decision on their formal setting showed positive results.
With growing comfort on the content side also grew a willingness to con-
sider the Agreement option. Fears about overly ambitious disciplines
gradually disappeared. The Hong Kong Declaration, while still avoiding
the ‘‘A-word’’, already spoke of the development of ‘‘multilateral com-
mitments’’ as the envisaged final result. Post-Hong Kong contributions
then openly advocated the Agreement option, including those from the
Core Group (CG).
Progress was also made at the atmospheric level with the creation –

and maintenance – of a constructive cooperation and discussion climate,
which even survived the turbulent late July phase. Despite the looming
suspension decision, the Negotiating Group (NG) still managed to sup-
port a Chair’s progress report without any opposition (WTO 2006b).
Practically all contributions were backed by broad Member-alliances of
different levels of development, revealing support from developed and
developing countries alike. While clearly remaining a work in progress –
with additional contributions still on the way and existing ones yet to be
refined and lifted across the consensus bar – the comprehensiveness and
specificity of the proposals record the advancement of work.
Overall, the Trade Facilitation negotiations were well underway and

moving ahead when caught by the suspension act. Having progressed
from initial discussions to an advanced consolidation and refinement
stage, the talks were in full swing at the time they were brought to a halt.
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More importantly, the first two years of TF negotiations had shown
that they could deliver substantive improvements to the current trading
regime. They produced a promising set of proposed rules that would not
only significantly expedite the movement, release and clearance of goods
– thereby substantively reducing trade transaction costs – but also create
new trading opportunities and generate funding support. What was on
the table when the Round was suspended was no less than a framework
for completing an important part of the trade liberalization puzzle by
eliminating many of the remaining barriers in the non-tariff field – rules
that would represent a new dimension in Facilitation endeavours by sim-
plifying import/export formalities, reducing related fees and allowing for
effective transit of goods; all this without compromising on the need for
flexible approaches and special support for the developing world, which
actively contributed to the existing body of proposals and gave the
negotiations considerable support. In other words, rules that would be ef-
fectively implemented and significantly change trading realities on the
ground.

From sceptics to believers: The key role of the developing
world

None of this would have been possible without the support of developing
countries, which played a particular – and in many ways unique – role.
Contrary to how some of them perceived the issue in the pre-negotiating
phase, the developing membership came to take a very forward-looking
stance, participating intensively in the negotiations and accounting for
much of the positive tone.

Main interests

Interests of the developing Membership differ. They also underwent
several changes and enlarged in scope. While any attempt to talk of a
‘‘developing-country’’ role runs the risk of oversimplifying individual po-
sitions, one can roughly distinguish three main groups with similar views.

The first consisted of the relatively more developed, proponent coun-
tries that had advocated an ambitious TF Agreement since Singapore.19
Their interests were mainly of an offensive nature, seeking enforceable
commitments on the transparency enhancement and import/export sim-
plification side. While their individual concerns varied, they tended to be
little different from those of the developed world.20

The second group covered the economically less advanced and/or less
liberalization-oriented spectrum of the developing Membership, which
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tended to be sceptical of new commitments and often took a more defen-
sive stance. During the preparatory phase of TF work, this grouping was
home to the more pronounced opponents of negotiations on the subject.
Traditionally, their interests were largely limited to the technical assis-
tance and SDT field, where they pressed for maximizing support. Con-
cerned about their lack of resources, they called for concrete offers to
enhance their implementation capacities without restraining their polit-
ical manoeuvring space21 – allowing them to largely commit as they saw
fit.22
It was only later in the process that these countries also discovered of-

fensive interests. Landlocked developing Members were the first to see
the TF negotiations as a means of alleviating the serious disadvantages
inherent in their geographic setting. Already engaged in UN transit
initiatives, they lobbied for an inclusion of Article V matters in the nego-
tiating exercise.23 Their lack of access to the sea – and the related eco-
nomic costs24 – was so significant a handicap25 that even LDCs were
soon advocating binding measures in this field, overcoming years of res-
ervations against such commitments. Proposals by Rwanda26 – jointly
submitted with Mongolia, Switzerland and Paraguay – were the most
prominent examples of this development. Even Cuba came to call for
binding measures on the basis of Article V, discovering the talks as a
means to address what it saw as a longstanding discrimination issue.27
Uganda followed with a call for the elimination of all consularization

requirements,28 pointing to the many disadvantages caused by this prac-
tice. This proposal was particularly noteworthy as it illustrated the rele-
vance of Trade Facilitation for small and medium-sized enterprises
(SMEs) and explained a key rationale for getting LDCs on board. Ac-
cording to the Ugandan delegation, small traders often had to pay up to
US$80 per page to have their export papers legalized, with the overall
costs per container frequently amounting to US$480 in the legalization
procedure alone,29 enough to drive – or keep – SMEs off the global mar-
ket. Little wonder that Uganda came to see Trade Facilitation as ‘‘one of
the areas with potential for utmost gains in the Doha Development
Round’’.30
Yet another contribution worth mentioning came from the Dominican

Republic.31 Under the heading ‘‘Reinforcing the ethical conduct of staff
and the integrity of customs administrations’’, the proposal calls for sev-
eral measures on the anti-corruption front.32
A third grouping consisted of a number of large and economically rel-

atively advanced developing countries that recently discovered an in-
creased interest in Facilitation work. Some of them initially belonged to
the sceptics’ camp until two to three years ago. A typical feature of those
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actors is that they did not exclusively approach the issue from their own
domestic perspective but sought to play a broader, intermediary role
within the developing world.

India became particularly active in promoting offensive interests. Apart
from the area of customs cooperation, whose addition to the mandate
was largely the result of Delhi’s initiative, the Indian delegation sought
binding commitments on a wide range of issues.33

China focussed on transparency enhancement measures and a range of
initiatives to simplify and expedite import/export formalities.34 It also en-
gaged in developing the technical assistance and enforcement side.

A common – continued – interest of all three groupings lay in the
implementation domain. For many developing countries, a satisfactory
outcome on SDT issues remained the litmus test of the success of the TF
negotiations and the utility of the WTO as an institution supportive of
development. Unsatisfied with what their developed partners initially
had to offer, they took the lead in developing the first substantive pro-
posals on this pillar. Both textual proposals currently on the table had
their origins in initiatives of the developing world.35

Constructive group representation and growing emancipation

Another positive force was the way in which developing countries partici-
pated in the process, both within groups and on an individual basis.

Group representation became focussed and more offensive in tone. In
addition to the regular alliances established across the whole spectrum of
WTO work (African, ACP, CARICOM or LDC Group36), a new coali-
tion was formed with an operation field in the TF area alone.37 Initially
consisting of little more than a handful of regular Members,38 the Core
Group (CG) had its heyday in mid-2004 when exercising noticeable influ-
ence in shaping the final negotiating terms. Under Malaysia’s chairman-
ship, the CG established itself as an influential player that could – and
had to – be worked with in the Facilitation arena. It showed a good
hand in balancing ambition with flexibility and managed to enforce key
demands while remaining constructive in tone and showing ability to
compromise. The Group played a deserving role in managing to bring
the most sceptical Members, which still harboured reservations vis-à-vis
the negotiating perspective, into more conciliate waters where they gave
up opposition against negotiations in favour of seeking to shape its terms.

Malaysia’s leadership continued to exercise a positive influence on
bridge-building initiatives and won such a trusted position that its ambas-
sador was elected to become the first chair of the TF Negotiating
Group.39 His appointment showed that his success was not limited to
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gaining the full support of the developing world (which in itself already
represented a remarkable accomplishment, given that this required find-
ing a common line for countries with such diverse backgrounds and inter-
ests as India, Cuba, Tanzania or Bangladesh40), but that his reputation
was good enough to also make him acceptable for the industrialized
Membership.41
The role of the Core Group shifted during the subsequent negotiating

phase. Faced with new challenges and a changed landscape where no
player still opposed the Facilitation talks, the Group started its negotiat-
ing engagement with an insistence on a strict limitation of work on the
three GATT Articles as the scope for possible commitments,42 and by
pressing for parallel advances in the areas of needs assessment and cost
analysis.43 Under the new chairmanship of the Philippines, emphasis
was also placed on improving SDT offers in a more specific way. A
similar complaint was expressed on the support side, accompanied by at-
tempts to give Annex D’s provisions an extensive interpretation so as to
also cover financial aid.44 Furthermore, the Group sought to revive the
dispute settlement45 and binding rules questions (WTO 2005i: 6) – both
of which had already been raised, and addressed – in agreeing on the ne-
gotiating terms. It was also the Core Group who frequently stressed the
linkage of advances on Facilitation with progress in other parts of the
Round.46
Later Group initiatives focussed on shaping the outcome of the Hong

Kong Ministerial. Here, the alliance pressed for an operationalization of
SDT and TACB commitments and urged caution against an immediate
move into drafting mode. Calls were also made for a ‘‘unification of pro-
posals’’ (WTO 2006n: para. 49) in an attempt to cut down the perceived
excess of input to more digestible limits. Post-Hong Kong engagement in-
creasingly focussed on implementation matters, with the CG first reacting
to the Latin American proposal before working on its own alternative.
While a common submission was not presented until the end of the

second negotiating year (WTO 2006h), the Core Group kept issuing com-
mon statements and assumed a coordinating role behind the scenes. Al-
though this did not keep individual Members from equally speaking in
their personal capacity and individual positions differed,47 the Group
played a moderating role in bringing its more commitment-reluctant
Members to middle-ground terrain and by finding a common denomina-
tor with positions of their more offensive partners.
In addition to this constructive role at the group level, there was also a

positive engagement on an individual basis. Here, one could observe a
trend of increased engagement in substantive – and mature – form, both
in an addition to Group initiatives and as an exclusive means of participa-
tion. In some cases,48 this extended to previously inactive Members.
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What’s so special about Trade Facilitation?

What made Trade Facilitation such a special case? Why did developing
countries come on board, transcending the North-South divide that has
limited progress in so many other parts of the Doha Round? And how
come the negotiations worked so well?

Success, it seems, had many fathers. Apart from the general aspect of
TF being politically less charged than other issues, one can find a number
of reasons on the economic, political and procedural side. Additional fac-
tors have their origin in the nature of the subject, new approaches ap-
plied in determining the negotiating modalities and the NG’s special way
of operation. But most importantly, it is the result of the constructive role
played by developing countries in the process.

The economic argument

Recognition had spread of the benefits of Trade Facilitation and its direct
link to economic growth.49 There was rising awareness of new trade
patterns – and related obstacles – requiring increased attention and a
crosscutting approach. Governments started to see the cutback on red
tape as a necessary complement of liberalization efforts and essential for
reaping the full benefits of a new Round. With earlier negotiations hav-
ing brought down tariff levels to an all-time low and traditional trade bar-
riers gradually fallen away, the focus shifted to the remaining obstacles
on the non-tariff side. New patterns of production and distribution and
the demands of just-in-time delivery made the addressing of those less
visible – but very tangible – barricades an even more important call.
Aware of investment decisions to critically depend on the ability to
quickly move goods across borders and faced with the fact that the costs
from red tape often exceed the ones from the tariff domain,50 govern-
ments started to hear their traders’ call for action on that front. No
longer looking at Facilitation as the mere ‘‘plumbing’’ of trade policy,
they came to see its advancement as a macro-economic issue and a core
element of a country’s external competitiveness strategy. The nature of
the exercise as an attempt to reduce dead-weight costs that are of no-
body’s benefit and do not require trade-offs on the revenue side further
facilitated the undertaking.51 It added to an overall sense of the price of
non-activity in this area simply being too high.

The development argument

This also gave Facilitation a compelling development rationale. Trade
Facilitation was increasingly believed to have the potential to make
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global liberalization a tool for development by allowing for enhanced
participation in international trade,52 lower trade transaction costs,
strengthen a country’s tax and revenue base53 and ensure better resource
allocation. Positive development implications are equally expected from
providing a predictable and non-discriminatory system that will attract
additional support by offering an instrument to lock in reforms, secure
the necessary political will and ensure that ongoing Facilitation efforts
are geared toward the same direction.

Shifts in perception

Another – closely related – factor that facilitated the pro-negotiation
choice and added to its rapid advancement was of an atmospheric nature.
Earlier ideological quarrels over the need for multilateral Facilitation dis-
ciplines and a global rules-based system as a whole had increasingly given
way to more pragmatic and result-oriented ways of looking at the issues
at stake. The Washington consensus had been gradually replaced by a
Monterrey-based line of thinking, seeking to promote a trade liberaliza-
tion model that centres on poverty eradication and the bridging of gaps
in development. The question of how to mainstream trade into the devel-
opment agenda became a key concern for globalization endeavours.

The mandate – breaking new ground

Additional reasons for the go-ahead were more of a down-to-earth char-
acter. For many developing countries, willingness to embark on a rule-
making exercise was essentially a reflection of their comfort with the
agreed reference terms. For them, the negotiating mandate held the key
to their willingness to embark on the negotiating adventure.
Having taken months – if not years54 – to negotiate, the modalities set

out in Annex D did much to create genuine readiness to move into negoti-
ating mode. The contents of the mandate went a long way toward address-
ing the concerns of the developing world. Special emphasis was placed on
technical assistance and the issue of SDT, often breaking new ground.
This is particularly evident in the area of SDT. Not only does the man-

date call for such treatment to be an integral part of the negotiations and
having to go beyond the transition periods known from the past,55 it also
creates a linkage between obligations and capabilities, relating ‘‘extent
and the timing of entering into commitments . . . to the implementation
capacities of developing and least-developed Members’’.56 The latter
group is given even greater flexibility to commit as they see fit, holding
that they ‘‘will only be required to undertake commitments consistent
with their individual development, financial and trade needs or their
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administrative and institutional capabilities’’.57 Assurances are equally
given on the financial implications side, making addressing cost concerns
an integral part of the negotiations and guaranteeing that developing and
least-developed countries ‘‘would not be obliged to undertake invest-
ments in infrastructure projects beyond their means’’.58

New terrain was also embarked on in the technical assistance and
capacity building (TACB) field. Elevated to an additional negotiating ob-
jective,59 one finds Annex D to record the developed countries’ commit-
ment to provide support both during the negotiations and after their
conclusion. For the first time, reference is made to the area of infrastruc-
ture,60 recognizing the possibility of required support to also extend to
this domain. Paragraph 6 further makes a link between the provision of
such assistance and implementation obligations, ensuring that in certain
cases61 ‘‘where required support and assistance for . . . infrastructure is
not forthcoming, and where a developing or least-developed country
continues to lack the necessary capacity, implementation will not be re-
quired’’.62

The mandate also includes several areas of particular interest to the
developing world. Work on needs and priority assessment, cost analysis
and assistance benchmarking were added at their request.63

Less (immediately) apparent, but equally relevant, were Annex D’s
delineations on the scope side. By largely limiting the negotiations’
coverage to a well-defined area of GATT,64 the mandate kept the level
playing field within manageable limits, easing fears about the rulemaking
exercise having the potential of going too far. In doing so, Annex D
marked the end of an eight-year discussion on the proper outer bounda-
ries, settling for the limited scope demanded by most developing nations
against the initial wish of the developed world to stake off the territory
more broadly.65

The comfort level and identification with the mandate also had to do
with the way it was created. For the first time in the Trade Facilitation
history, developing countries played a very active role, succeeding in sig-
nificantly shaping the terms. Much of Annex D’s language represents the
merger of an earlier Chair’s draft66 with a proposal67 by the Core Group.
This text is directly responsible for most of the negotiating modalities on
the issues of TACB and SDT.68 It also marked the start of increased
intra-developing country cooperation that gave some of the less active
Members a louder voice.

Extensive preparation

The Trade Facilitation negotiations were one of the best-prepared areas
of the Round. They could base themselves on – and benefit from – almost
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a decade of preparatory work when they finally took off. Most of the pro-
posals had already been suggested in the pre-negotiating phase, allowing
Members to draw on their earlier discussions without having to reinvent
the wheel.

Special mode of operation

Many of the advances were enabled by the NG’s special way of opera-
tion. A Work Plan adopted at the very beginning of the negotiations
encapsulates the shared sense of a need for a balanced advancement, in-
sisting on the discussions being Member-driven in their orientation and
limiting the Chair’s role in favour of a bottom-up approach. Agreement
on a parallel addressing all elements of the mandate with no judgement
on priority (and continued initiatives on the part of the Chair to see this
understanding enforced) further helped the process, added to the cre-
ation of a spirit of partnership and cooperation and did much to break
up earlier lines of disagreement.
Emphasis was further placed on a gradual approach. Despite its de-

layed beginning, and related extra baggage with respect to time, efforts
were made not to rush matters. Even the most ambitious proponents ex-
ercised (self-)restraint. Their willingness to lower the envisaged level of
ambition at certain stages in the negotiations69 allowed for better pros-
pects in the long-term. Instead of pressing ahead with ambitious
demands, they responded to calls for preceding educational work. Sub-
stantive proposals were not submitted until several months into the nego-
tiating calendar. And even then, they were soft in tone, seeking to
persuade rather than impose, taking it slowly. Caution and accommo-
dation were also displayed in the topic choice, starting with the little
controversial transparency issues before working themselves up to more
sensitive terrain. When approaching the Hong Kong Ministerial, there
was no insistence on earlier calls for an explicit reference to an ‘‘Agree-
ment’’ as the envisaged goal of the negotiations and no persistence on the
Hong Kong text to already list its main elements.
At the same time, the special pressure created by the latecomer role

helped instil a sense of need to focus. What initially seemed like a handi-
cap turned out to be a useful reminder of there not being any time to
waste.
Much effort was also made on the outreach and advance information

front, leading to a considerable number of co-sponsorships, which be-
came the rule rather than the exception. Transparency was also given a
key role. Despite occasional calls for small group activities, meetings of
the TF NG continued to be open-ended. While initial – even further
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reaching – demands of one delegation for all meetings to be formal and
each Member having the right to participate even in informal consulta-
tions70 was not generally acceptable, the Facilitation talks became known
for their inclusive nature, rejecting all calls for operation in small groups.
Even when approaching the Hong Kong Ministerial, efforts were made
not to depart from the inclusive mode. Informal group consultations
were kept to the minimum and reported on to the plenary forum, with
the Chair insisting on there not being any kind of drafting group.

A large part of the credit also goes to the skilful chairmanship of Am-
bassador Muhammad Noor, whose careful handling of the TF file did
much to advance affairs. In a situation where many developing countries
based their willingness to explore new avenues on a sense of trust in the
mission’s goal and direction, his inclusive, open-minded way of conduct-
ing business and the obvious lack of any hidden agenda proved to be
invaluable.

Engagement by the developing world

Participation and partnerships

Never before had developing – and even least-developed – countries en-
gaged so actively in multilateral Facilitation work, (co-)sponsoring more
than two thirds of all proposals and contributing to the shaping of many
more. And never had there been such a readiness to engage in –
sometimes hitherto unknown – alliances. There was an unparalleled
engagement on all fronts, with decisions on alliances no longer being
largely determined by a common level of development. Contrary to
what could be observed during the pre-negotiations period where contri-
butions from the developing world were largely limited to input from a
handful of liberal – and relatively more developed – economies that
were active supporters of an ambitious Trade Facilitation result (Chile,
Colombia, Costa Rica, Hong Kong China, Paraguay, Singapore and so
on), participation and sponsoring now extended to the less- and even
least-developed world, with several of its Members assuming a pro-active
role. For the first time, one could see developing and least-developed
countries teaming up with developed nations in advocating binding mea-
sures. Joint proposals by Mongolia, Paraguay, Rwanda and Switzerland
(WTO 2005d), Uganda and the United States (WTO 2005e; 2006f;
2006g) or Mongolia, Norway, South Africa and Switzerland (WTO
2006o) are only the most prominent examples of this trend. Equally sig-
nificant are the developments in the substantive areas addressed. Unlike
the early Facilitation days where input by (non-proponent) developing
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countries mostly limited itself to the technical assistance and SDT do-
main, and often was of a defensive nature, many developing – and even
least-developed – countries now display offensive interests that exceed
the implementation realm. The landlocked developing-countries’ call for
improved transit rights, Uganda’s quest for the elimination of consulari-
zation or the integrity enhancement proposal of the Dominican Republic
are only some of the examples of this development.

Interest promotion

New tendencies could also be detected in the way developing countries
asserted their interests, showing considerable success in getting their de-
veloped counterparts to support their claims.
This is particularly noticeable in the SDT domain, where developing

and least-developed Members managed to drive and shape the debate.
It was their proposals that kept up the pressure for deliverables and lifted
the bar for the minimum threshold in that regard. Initial suggestions from
the developed world remained fairly vague.71 Some of them simply
quoted the relevant provisions of the mandate,72 and almost all were
limited to longer transition offers.73 A proposal by the European Com-
munities (WTO 2005t) came closest to anticipating later – more specific
– SDT suggestions by advocating a staged approach that does not focus
on a country’s level of development as the sole criterion for granting fa-
vourable treatment, but promotes a measure-specific system instead. The
contribution envisages a staged scenario in which certain general commit-
ments would see immediate implementation, while others qualified for
temporary exemption, with targeted assistance being provided during
the transition time to allow for a later putting into force. An even more
far-reaching approach by Switzerland that antedates many of the later
SDT proposals was only floated verbally.74
The prevailing imprecision of S&D offers in those first generation pro-

posals was generally explained by a perceived impossibility to be more
specific on the SDT side before the substantive disciplines had been
specified.75 It largely continued throughout the subsequent consolidation
phase where submissions sought to identify common elements of earlier
suggestions on a given matter. Most of those second generation proposals
did not add much specificity. In some cases, SDT contributions became
even more general in presenting the issue as an ‘‘element requiring
further discussion’’ rather than proposing specific offers.76 The set of
measures largely remained the same, ranging from the still predominant
transition periods to progressive implementation and – in a few limited
cases – best-endeavour (WTO 2005v; 2005w) suggestions. It was not until
a group of – initially only Latin American – developing-country Members
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presented a substantive, across-the-board proposal (WTO 2006r) that the
situation began to change. The proposition elevated the implementation
debate to a new stage. It became a reference point for all subsequent
SDT contributions.

While Switzerland – and to a certain extent also the European
Communities – played some kind of a mentor role in having been the first
to table certain ideas, it was a group of developing countries that took the
lead in promoting them and that further developed their features. And
the impact of the developing and LDC Membership on the SDT pillar
did not stop there. A second text proposal for an implementation mecha-
nism was presented soon thereafter.77 Sponsored exclusively by develop-
ing and least-developed economies,78 the suggestion takes up many of
the other proposals’ features while strengthening the assistance elements.
More room is also given to the flexibilities side, placing less of an onus on
the developing world to commit to substantive disciplines. While both
submissions represent work in progress and agreement on any of its ele-
ments is yet to be obtained, one can already see their influence on the
SDT – and related technical assistance – debate. Future contributions
will inevitably be measured against the standards set therein, with it
likely to be hard for anybody to undercut their offers on the SDT side.
Compared to the earlier suggestions of the developing world, the co-
sponsorship of major industrial nations of the much more far-reaching
W/137 (WTO 2006a) proposal already marks a significant achievement
in itself.

Developing and least-developed countries also had a good hand in ob-
taining support for their offensive demands. They obtained positive re-
sponse to many of their GATT-related proposals with most of them
even finding co-sponsors on the developed-country side.79

Nature of the subject

Finally – and this may seem paradoxical – the success of the TF negotia-
tions also has to do with the technical, ‘‘non-sexy’’ nature of the subject
that enabled Members to focus on the substance, which was relatively un-
controversial and allowed the politics to be low key. For most countries,
Trade Facilitation is not a make-or-break matter. It does not lend itself to
emotional debates and headline coverage. And the targeted gains do not
have to be achieved at somebody else’s expense. As a result, Members
were able to address the issue on its own merits, without much heckling
from the outside world. In some ways, the apparent unattractiveness of
the subject therefore added to it becoming one of the bright spots in this
Round.
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Broader implications?

Some of the ingredients of the Trade Facilitation success may merit ex-
ploration for their potential to guide other negotiations. Certain factors
stand out as being of broader applicability.
Extensive and inclusive preparations are one example. Although more

a de facto reality than a conscious choice, the advancing of important
groundwork to the pre-negotiations stage turned out to deliver advanta-
geous results. As difficult – and painful – as it seemed at times to clarify
the scope of the negotiations and to obtain agreement on its parameters
before setting sail, the strategy showed clear returns. Long preparations
at the technical level allowed the NG to base itself on previous work.
More than half of the negotiating proposals had already been presented
in similar form in the pre-negotiating phase, enabling a more informed
discussion during the actual negotiations stage. Equally – if not even
more – important was the developing countries’ genuine comfort level
with the modalities. Without that, the TF talks never would have been
able to advance so quickly.
Obtaining this consensus required concessions in the SDT and TACB

domains, with the proponents accepting terms they had considered to be
no-go terrain before. This is especially the case for the agreed linkage be-
tween a country’s capacity and obligation to implement, placing emphasis
– and onus – on the creation of enhanced capabilities as opposed to mere
temporary carve-outs. It also implied opting for flexible, individually tar-
geted solutions of a hitherto unknown scope. Far from simply stipulating
group-basis SDT offers for the developing and least-developed camps,
the TF negotiations opted for tailor-made approaches that involved each
country in the determination – and enhancement – process of its respec-
tive capacity. Doing so helped developing countries to see the develop-
ment dimension of the talks, with several of them expressly recognizing
the NG’s way of incorporating this aspect into its work to ‘‘pave new
ground’’ with the potential to constitute a ‘‘pattern for other aspects of
WTO negotiations in the future’’.80
The emphasis on a Member-driven, inclusive mode of operation – that

extended well beyond the mere lip-service sphere – could be another
candidate. While the TF talks have not yet reached the final drafting
stage where requirements for advancement may be different, it is no
exaggeration to say that the TF NG exemplified efforts to maximize
transparency and inclusiveness, rejecting calls for small drafting bodies
and focussing on an open-ended exchange. Opting for a gradual – and
parallel – way of addressing all elements of the mandate could also be
mentioned here. For many developing countries, the constant focus on
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SDT and technical assistance matters did much to maintain their comfort
level.

Not pursuing a hard line on milestones (such as of the question of when
to move into drafting mode) in favour of a flexible adjustment according
to the needs of the situation proved beneficial as well. So did the explicit
effort to focus first on the least controversial issues – to find common
ground – and then build up from there. Postponing sensitive format ques-
tions, such as the shape of the outcome (Agreement versus amendment),
and giving priority to the content side might equally have positive impli-
cations beyond the mere Facilitation domain.

As much as any effort to transpose lessons from one negotiating area
to another has its obvious limitations, the TF negotiations may have set
an example – perhaps even a standard – in those respects that will be
hard to dismiss. At a minimum, the TF terms will serve as a reference
point for future multilateral projects. Developed countries may find it
hard to retroactively lower the threshold for rulemaking exercises yet to
come. In some ways, it may even hold part of the answer on how to en-
sure a functioning multilateral negotiations machinery without dispensing
with the consensus principle.

In some respect, the TF negotiations could also be seen as having pio-
neered a more integrated approach to trade liberalization. A focus that
does not limit itself to looking at the elimination of trade distorting mea-
sures per se, but extends its perspective to their way of implementation.
An emphasis on the how as opposed to the mere what. Trade Facilitation
is emblematic for this manner of looking at trade policy and market ex-
pansion. It recognizes that much of a measure’s success depends on the
way it is put into practice, and that even the best initiative is bound to
fail if not complemented with genuine concern for meaningful implemen-
tation. And it acknowledges that the devil is in the detail, and that there
is not much point in calling for prompt publication (as Article X does) or
the elimination of all unnecessary delays and restrictions (as required by
Article V) without giving some thought to the means of implementation
and their feasibility on the ground. Much of what has been proposed as
an improvement to GATT Articles V, VIII and X was already an objec-
tive for the drafters of those provisions 60 years ago. The fact that we are
still struggling with some of the problems they sought to address is only
partly the result of shortcomings in the rules themselves. Some of the dif-
ficulties stem from a failure to embed the rules in a broader real world
context that acknowledges the need for practicability verification and
spirit (as opposed to letter)-based interpretation.

As such, Trade Facilitation is also about changed mentalities. No mea-
sure will have a real impact without a switch from mere enforcement
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mode to one of creating an enabling environment conducive for trade.
And nothing will work without the political will to give real meaning to
provisions that will otherwise remain a dead-letter creation. Tariff reduc-
tions might be implementable on a mere paragraph compliance basis. But
for trade facilitation to work, more is required. The WTO negotiations
on the subject seek to capture these additional aspects. In doing so, they
may also pioneer a new way of looking at the multilateral trading system
and its negotiating component as a whole.

Final thoughts

Remaining challenges

The obvious progress in the TF negotiations should not hide the fact that
problems remain and need to be addressed. Substantive advances in dis-
cussing detailed proposals do not equal agreement on final outcomes.
Further refinement and consensus-building work would even be required
among the proponents to bridge differences over design and content of
individual measures. The same goes for the implementation side, where
substantive divergences remain. The current progress on the basic
architecture is a necessary, but not a sufficient, condition for agree-
ment on its final elements. Views especially differ on the appropriate
support-commitment ratio, where concerns about costs and financing
arrangements persist.81 The precise applicability of dispute settlement
procedures also continues to be an issue for some developing countries,
as does the institutional settings of a possible capacity building verifica-
tion and coordination mechanism. Furthermore, one can still find isolated
fears over a perceived import orientation of the TF talks. Some develop-
ing countries fear their outcome to facilitate imports without delivering
equivalent export opportunities into developed markets – resulting, for
example, from non-compliance with industrial standards.82
And there are also wider systemic challenges – especially as regards

the positioning within the Single Undertaking, related risks of hostage
taking and the overall fate of the Round. They are especially noticeable
for relatively unproblematic – and yet, often lower-priority – issues like
Trade Facilitation, as could be observed with the July suspension call.
Progress in its own area offered no protection against the general shut-
down, even though its causes were entirely unrelated to the Facilitation
front. And with the issue not representing a make-or-break domain, it
would require extra efforts to make the case for a future on a stand-alone
basis. Even a quick resumption within the framework of the Doha Round
would involve special challenges due to heightened time constraints. Any
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breakthroughs in key areas (such as agriculture or NAMA) could then
lead to strong pressure to wrap up in no time.83

At the same time, there is no doubt that the TF NG managed to
move into the suspension phase on a positive note and would be well-
positioned to quickly resume work. There is also clear and wide recogni-
tion of the need for the TF mission to be completed. Members repeatedly
expressed their wish for the time-out to be nothing but a temporary
one.84 Whether that will translate into unanimous willingness to resume
the Trade Facilitation negotiations – as part of a general recommence-
ment scenario or on a separate basis – is still an open question. An
across-the-board resumption would require Members’ willingness to
move on key areas of the Round (such as agriculture and NAMA) with-
out there being much of a link to their stance on the TF side. The deci-
sion to enact the suspension mode was as unrelated to the state-of-play in
Facilitation as a call for its termination would be.

A restart of the TF talks as part of a package of issues detracted – or
always having been excluded85 – from the Single Undertaking could be
another option. While a related proposal (Mandelson 2006) presented
by the European Communities immediately – and perhaps somewhat
prematurely – after the suspension ruling was not universally accepted,
the long-term perspectives for such a set-up are yet to be seen. A third
scenario, the permanent freeze of the TF talks, seems rather improbable,
given the broad support for the talks and the progress already made.

What is at stake?

Failure to conclude the TF negotiations would mean failure to realize
their trade enhancement and cost-reduction potential – a failure to de-
liver on the very promises that led to the initiation of the Doha Develop-
ment Round in the first place. It would not only destroy a decade of
intense work with tangible advances, but also put an end to what many
see as a new way of constructive cooperation between the developed
and developing world. It would be a missed chance to improve rules that
reflect the trading realities of the 1940s more than those of today’s glo-
balized world, and to revert to the days of opaque transaction require-
ments and major difficulties to get goods across borders. Without those
negotiations, traders will remain at the mercy of governments when seek-
ing predictability and minimum due process rights, with no assurances
that changes in administration will not lead to a rescinding of reforms. It
would throw the trading community back into an environment of
multiple – and sometimes contradictory – recommendations that have
no teeth and no guarantee of ever being put in place. They would
have to settle for the pre-negotiations environment of cumbersome and
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non-transparent rules where compliance costs often exceed expenses on
the tariff side. A reality, where small and medium-sized enterprises –
which as a whole account for up to 60 per cent of GDP creation in many
parts of the developing world – are not active players in international
trade, and where inefficiencies in the border clearance and transit area
impair export competitiveness and function as roadblocks to integration
into the global economy.
Without those negotiations, there would be no mechanism to ensure

that current facilitation reforms are geared toward the same direction
and locked in to stay – essential to secure donor support and capable of
making a real difference to the development prospects of much of the
WTO world.
While domestic, bilateral and regional initiatives can complement each

other and interact in a mutually reinforcing way, they are no substitute
for multilateral TF efforts, as they risk creating inconsistencies that fur-
ther increase the problems they seek to address. It is hardly possible to
think about such piecemeal scenarios without considering the related
risks of a further nationalization of a system that, by definition, requires
a cross-border approach (not to mention the risk of a further weakening
of the global economic system as a whole, which has already come under
strain).
As economic independence deepens, traders need harmonized rules

that avoid duplication of work. They also need modern rules that are
there to stay. Moving from the current system of edentulous recommen-
dations and outdated rules to one that lives up to the demands of today’s
trading reality is an imperative of the modern business world. It would
not only secure the full benefits of the liberalization mission of the
WTO, but also further the objectives that led to its creation in the first
place.
The loss would be particularly ironic given that TF has made such

striking progress – against initial odds – turning into one of the most
promising areas of the Doha Round. It has pioneered new approaches
and new ways of looking at traditional trade problems and provided clear
and tangible evidence of the capacities of developing and developed
players to find a common cause.
Some of the factors behind the Trade Facilitation success story may be

of broader applicability. This could be the case for its careful prepara-
tion, the effort placed in arriving at negotiating modalities that have the
genuine support of the whole Membership and the readiness to walk the
extra mile in the area of SDT. It might also apply to the focus on country-
specific solutions beyond the traditional group-oriented approach.
Equally significant was the handling on the internal operation side,
placing emphasis on gradual, balanced forms of advancement. Member-
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driven nature, inclusiveness, soft lines on milestones and flexible adjust-
ment of ambition also had their role to play.

On a broader level, the TF negotiations support a trend in liberaliza-
tion efforts toward a more integrated approach, extending the focus be-
yond the content of a measure to include its implementation mode. In
recognizing the effectiveness of an initiative to critically depend on its
ground-level applicability and the resulting need for holistic solutions,
the TF talks could be seen as exemplary for a new way of looking at sus-
tainable trade reform.

While the time and form of resuming Trade Facilitation work is yet to
be seen, there is no doubt about the importance of this mission, which
promises to ensure that today’s trade is not governed by yesterday’s
rules.

Notes

1. The reference is one to (1) the relationship between trade and investment, (2) the inter-
action between trade and competition policy and (3) transparency in government pro-
curement. Their common name stems from the Singapore Ministerial that led to them
being added to the WTO’s agenda.

2. Such demands were, inter alia, made by the European Communities and Japan. They
were subsequently given up with all Members agreeing on the launch of negotiations in
the Trade Facilitation area alone. The other three Singapore issues were decided ‘‘not
[to] form part of the Work Programme’’ with there therefore being ‘‘no work towards
negotiations on any of these issues . . . within the WTO during the Doha Round’’. Deci-
sion adopted by the General Council on 1 August 2004 (WTO 2004a: 1g).

3. Examples include the agriculture and NAMA talks. One should, however, not overlook
the different meaning – and, consequently, different implications – of the ‘‘modalities’’
term. In the Trade Facilitation area, consensus on the modalities implied nothing but
an understanding on the general framework of – and a starting point for – future work,
whereas it would represent a major breakthrough in the agriculture and NAMA talks,
bringing them close to their finishing line. Originating from other areas of the Round,
this Doha heritage was a bit of a misnomer in that it often gave rise to confusion.

4. In many ways, Trade Facilitation was nothing but a new name for an engagement as old
as the institution itself. After all, the whole WTO is about facilitating trade.

5. Examples include the Committees on Customs Valuation, Rules of Origin or Import
Licensing.

6. For a detailed history of the discussions on the scope of WTO work on Trade Facilita-
tion and the early pre-negotiating phase, see Neufeld (2006).

7. At the same time, it was precisely those characteristics that led to the issue being added
to the WTO’s agenda in light of the special value added. If it were not for the WTO’s
enforcement mechanism, one could have left work to the other international organiza-
tions engaged in the process such as the WCO or several UN bodies.

8. The detailed reference is one to provisions for effective cooperation between customs or
any other appropriate authorities on trade facilitation and customs compliance issues.

9. Annex D, section 4.
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10. Other Negotiating bodies had required significantly more time for similar action. The
NAMA Group, for instance, needed half a year to agree on a programme of meetings.

11. This report of the NG to the Trade Negotiations Committee was then taken up at the
Hong Kong Ministerial Conference with Ministers endorsing its recommendations.

12. TN/TF/W/137 (WTO 2006a) is currently sponsored by Armenia, Canada, Chile, China,
Dominican Republic, Ecuador, the European Community, Georgia, Guatemala, Hon-
duras, Japan, Kyrgyz Republic, Mexico, Moldova, Nicaragua, Pakistan, Paraguay,
Peru, Sri Lanka, Switzerland and Uruguay.

13. This is especially the case with respect to the requirements for committing to new disci-
plines.

14. Any commitment to apply a certain measure is preceded by – and conditional on – a
capacity assessment, notification of detected needs, the development of capacity en-
hancement plans and some form of capacity acquisition verification system.

15. This developing-country grouping represents one of the two main non-geographically
determined groupings in the Trade Facilitation arena. It currently comprises 21 Mem-
bers: Bangladesh, Botswana, Cuba, Egypt, India, Indonesia, Jamaica, Kenya, Malaysia,
Mauritius, Namibia, Nepal, Nigeria, Philippines, Rwanda, Tanzania, Trinidad & To-
bago, Uganda, Venezuela, Zambia and Zimbabwe.

16. Such calls were repeatedly made in the first phase of the negotiations. See, for instance,
the Core Group’s statement as reflected in TN/TF/M/3, section 35 (WTO 2005b).

17. This group unites Members that advocated TF negotiations since Singapore. It includes
practically all developed nations as well as a number of developing ones. The somewhat
mundane background behind the naming relates to a picture of Colorado in the Geneva
US Trade Representative office where the Group first met.

18. Footnote 1 to Annex D stresses that its terms are ‘‘without prejudice to the possible for-
mat of the final result of the negotiations and would allow consideration of various
forms of outcomes’’.

19. Chile, Costa Rica, Singapore, Korea or Hong Kong China were the most prominent
representatives of this grouping.

20. Proposals submitted by these Members address all areas of the negotiations’ coverage.
Suggestions ranged from measures to enhance publication and availability of informa-
tion and increased consultation/communication mechanisms between border clearance
parties to the reduction and simplification of import/export-related fees and formalities.

21. An initial submission by the African Group further insists that ‘‘The right to select
policy options and exercise policy flexibility granted in favour of developing and least-
developed countries must remain sacrosanct’’ (WTO 2005c).

22. This was also where their engagement started off. First submissions urged a tight limita-
tion of possible disciplines to the three GATT Articles while seeking to improve the
deliverables on the TACB side. All contributions from these Members called for the
identification of their needs and priorities, and stressed the importance of assessing
the suggested measures’ costs.

23. Reflected not only in the listing of Article V but also in the negotiating mandate’s refer-
ence to one of the objectives being the movement of goods, ‘‘including goods in transit’’
(Annex D, paragraph 1).

24. They are most directly felt as a negative impact on transport costs and related disadvan-
tages for market access and economic growth. For landlocked developing countries,
transport costs tend to be twice as high as they are for coastal states and often absorb a
significant portion of their export earnings.

25. Their disadvantage is in fact a double one: they are vulnerable on the grounds of their
own limitations and on account of their dependency on those of at least one other tran-
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sit country, whose administrative, infrastructural and institutional framework is often
just as weak.

26. TN/TF/W/39 (WTO 2005d) and W/119 (WTO 2006c). The suggestions were later
merged with a paper by Armenia, the European Community, the Kyrgyz Republic,
Macedonia and Moldova and circulated as W/133 (WTO 2006d).

27. A commitment is sought according to which ‘‘Members shall not apply discriminatory
measures to goods in transit, or to vessels or other means of transport of other Mem-
bers, for non-commercial reasons’’ without that excluding ‘‘the right to resort to the ex-
ceptions already laid down in WTO Agreements, for valid reasons and provided that
the measure concerned does not constitute a disguised restriction on international
trade’’ TN/TF/W/127 (WTO 2006e). Cuba was the first Member to present a text-based
proposal.

28. TN/TF/W/22 (WTO 2005e), W/86 (WTO 2006f) and W/104 (WTO 2006g). In particular,
Uganda seeks to obtain a commitment for all Members not to ‘‘require a consular trans-
action, including any related fee or charge, in connection with the importation of any
good.’’ TN/TF/W/104 (WTO 2006g: para. 2). All proposals were co-sponsored by the
United States.

29. TN/TF/M/4 (WTO 2005f: para. 29). The figure does not include other export fees.
30. Ibid.
31. TN/TF/W/60 (WTO 2005g).
32. In particular, it is suggested to (1) establish a code of conduct in the customs services,

spelling out the rights and obligations of the public servants; (2) introduce computerized
systems to reduce (or eliminate) the discretion exercised by officials and employees with
respect to basic customs decisions; (3) establish a system of penalties, to be directly in-
corporated in the country’s customs legislation with offences by customs officials being
considered as criminal acts; and (4) establish coordination and control mechanisms be-
tween customs administrations and the organizations involved in devising ethics policies
in customs services. Calls are further made for technical assistance to create and build
up a country’s national capacity to prevent and control customs offences.

33. Examples include measures in the areas of import/export documentation requirements,
border procedures, authorized trader and risk management schemes. The specific focus
of those proposals is that they are to be designed and applied uniformly within all mem-
bers of a customs union. India also advocated proposals aimed at establishing specific
appeal mechanisms within such unions (for details, see W/122 (WTO 2006h: section
V)) and at improving uniformity and traders’ rights with respect to import alerts, deten-
tion and test procedures. Interestingly, these proposals comprise the measures most
stretching Annex D’s scope, triggering questions about the mandate’s coverage even
from the developed world.

34. Examples include proposals to accept commercially available information and copies of
documents, reduce import/export-related formalities and documentation requirements
and allow for post-clearance audit.

35. One – W/142 (WTO 2006h) – is exclusively developing- and least-developed-country
sponsored, while the other – W/137 (WTO 2006a) – also attracted developed-country
support.

36. Those groupings, which had been heavily engaged in coordination work on the Singa-
pore issues as a whole, continue to play a role in current negotiating work. Both the
ACP and African Group issued common statements and circulated written submissions
on behalf of their Members. See, for instance, TN/TF/W/33 (WTO 2005c) and W/56
(WTO 2005h) for the African Group and – JOB(04)/102 (WTO 2004c) – and TN/TF/
W/73 (WTO 2005i) for the ACP Group.
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37. A forerunner grouping had already been formed in the immediate post-Doha days
when like-minded countries teamed up for a common position on the Singapore issues.
In some ways, the Core Group – which initially also addressed other Singapore issues –
represents a Trade Facilitation-oriented offshoot of this Informal Group of developing
countries.

38. Egypt, India, Indonesia, Jamaica, Kenya, Malaysia, Nigeria, the Philippines, Tanzania
and Trinidad and Tobago were most active in the Trade Facilitation context. The Group
later grew to include other developing and least-developed countries such as Bangla-
desh, Botswana, Cuba, Mauritius, Namibia, Nepal, Rwanda, Uganda, Venezuela,
Zambia and Zimbabwe. China initially engaged in the Group but later decided to dis-
continue its participation.

39. Given his background as the head of the non-proponent Facilitation camp, Muhammad
Noor’s election was no small achievement.

40. For many of the least-developed Core Group members, which relied heavily on Group
representation in the advocacy of their interests, agreement to launch negotiations was
also a reflection of the trust placed in Malaysia’s guidance on the matter.

41. And this despite their initial preference for a more pronounced negotiating supporter in
the driver’s seat. Much of the credit for Malaysia’s positive role in winning developing-
country support for agreeing on the negotiating modalities also goes to Mohamed Zain,
who frequently stepped in for his heavily occupied ambassador and whose skilful bal-
ancing of ambition with pragmatism (of seeking the maximum outcome for his clientele
while remaining within the limits of the feasible) won him respect on all sides.

42. See, for instance, the inventions by the Philippines on behalf of the Core Group as re-
flected in TN/TF/M/1 (WTO 2004d), M/2 (WTO 2004e: para. 184), M/3 (WTO 2005i:
para. 33), M/4 (WTO 2005j), M/5 (WTO 2005k: para. 148) or M/7 (WTO 2005l: para.
7). Several proposed measures were questioned as going beyond the Articles’ domain
(See JOB(05)/64 or JOB(05)/159). Ironically, it later was Core Group Members (espe-
cially India) who proposed measures outside the realm of the three GATT provisions.
See, for example, the Indian proposals TN/TF/W/77 (WTO 2006j), TN/TF/W/78 (WTO
2006k), TN/TF/W/101 (WTO 2006l) and TN/TF/W/102 (WTO 2006m).

43. See TN/TF/M/2 (WTO 2004e: para. 189).
44. A request for the inclusion of financial support had already been made in the CG’s mo-

dalities proposal (JOB(04)/101, §5) without that being acceptable to the rest of the
Membership. As a result, the final text of the mandate does not contain any express ref-
erence to ‘‘financial’’ support.

45. Calls for an addressing of ‘‘the applicability or non-applicability’’ of the DSU had al-
ready been made in the Core Group’s draft modalities (JOB(04)/101). This had, how-
ever, been rejected by other Members with the consequence of the final mandate not
containing any reference to dispute settlement procedures (and therefore an implicit as-
sumption of their applicability).

46. See, for instance, the Group’s statements in TN/TF/M/3 (WTO 2005i: para. 36).
47. The Group’s implementation proposal even contains a written disclaimer to that end.
48. Examples include Djibouti, Jordan, Lesotho, St. Kitts and Nevis, the Solomon Islands,

Trinidad and Tobago and Tunisia.
49. For a quantification of those benefits, see OECD (2005). The study shows a positive im-

pact of trade facilitation on trade flows, government revenue and foreign direct invest-
ment. The OECD also showed that already a 1 per cent (of an estimated overall poten-
tial of up to 15 per cent) reduction of trade transaction costs for goods will bring annual
gains of about US$40 billion on a world basis with most of those gains benefiting devel-
oping countries in relative terms (OECD 2003). World Bank research showed similar
results.
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50. According to a recent World Bank study, each day a product gets delayed in transit re-
duces trade by at least 1 per cent (Djankov et al. 2006). Against the background of av-
erage export and clearance times remaining at considerable levels (exports are still held
up for an average of 34 days in South Asia and 29 days in Eastern Europe and Central
Asia by delays in complying with trade-related regulations, while traders in Sub-
Saharan Africa have to settle for an average of 47 1/2 days to get their goods from fac-
tory to ship; World Bank 2006), one can easily assess the dimension of the problem.
And by far the largest per share of these delays are due to administrative hurdles (75
per cent in the case of Sub-Sahara’s factory-to-ship time).

51. What remained were concerns about the financing side, leading to extensive provisions
on TACB.

52. This is especially relevant for SMEs. For them, complicated and non-transparent
import/export procedures often amount to prohibitive barriers to international trade.

53. Countries have shown to more than double their customs revenue after implementing
comprehensive customs reform programmes (OECD 2005).

54. The calculation varies depending on what to consider the starting point. Much of the
preparatory work already took place ahead of the 2003 Cancun Ministerial Conference.

55. ‘‘Members recognize that this [SDT] principle should extend beyond the granting of tra-
ditional transition periods for implementing commitments.’’ Annex D of the July Pack-
age, paragraph 2.

56. Ibid.
57. Annex D of the July Package, paragraph 3.
58. Annex D, paragraph 2.
59. ‘‘Negotiations shall also aim at enhancing technical assistance and support for capacity

building in this area.’’ Annex D, paragraph 1.
60. All attempts to include even a general reference to ‘‘infrastructure’’ had been rejected

as a no-go area by large parts of the developed world before.
61. The Annex refers to ‘‘certain commitments whose implementation would require sup-

port for infrastructure development on the part of some Members’’ and makes sure
that ‘‘in these limited cases, developed-country Members will make every effort to en-
sure support and assistance directly related to the nature and scope of the commitments
in order to allow implementation’’ (paragraph 6).

62. Annex D, paragraph 6.
63. For details, see paragraph 4 of Annex D.
64. There is one main addition: India succeeded in adjoining the development of ‘‘provi-

sions for effective cooperation between customs or any other appropriate authorities
on trade facilitation and customs compliance issues’’ as an additional aim of the negotia-
tions. Annex D, paragraph 1.

65. For a detailed history of the discussions on the scope of WTO work on Trade Facilita-
tion and the early pre-negotiating phase, see Neufeld (2006).

66. JOB(04)/96.
67. JOB(04)/101.
68. Paragraphs 3, 4, 8 and 9 of Annex D are largely based on the Core Group’s draft.
69. This was especially the case at the very beginning of the negotiations and when ap-

proaching the Hong Kong Ministerial Conference.
70. See Tanzania’s intervention at the first Negotiating Group meeting – TN/TF/M/1 (WTO

2004d: para. 12). Tanzania also wanted that ‘‘all decisions taken by the Negotiating
Group in connection with the negotiations should be by explicit consensus’’ (WTO
2004d).

71. Typical examples for SDT suggestions contained in those first-generation proposals were
references to the need to ‘‘take fully into account the principle of special and differential
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treatment in the results of the negotiations and to make such treatment precise, effective
and operational’’ – TN/TF/W/35 (WTO 2005m) – or suggestions that ‘‘If the proposed
requirement would be inherently more burdensome for developing countries than for
other Members, special and differential treatment to mitigate or manage such burdens
would need to be considered’’ – TN/TF/W/24 (WTO 2005n). Some of them would at
least contain some initial ideas of how that should materialize [‘‘Special and differential
treatment provisions reflecting the specific circumstances of individual Members could
be incorporated within commitments, for example through provisions for progressive
implementation.’’ – TN/TF/W/20 (WTO 2005o)].

72. See, for instance, TN/TF/W/39 (WTO 2005d).
73. See, for instance, TN/TF/W/7 (WTO 2005p), W/8 (WTO 2005q), W/26 (WTO 2005r)

and W/32 (WTO 2005s). Little more than 10 per cent of all first generation proposals
suggested more than the granting of transition periods.

74. TN/TF/M/5 (WTO 2005k: para. 124). Part of the reasons for the decision to abolish the
original idea of presenting an immediate written follow-up related to negative –
informal – feedback from some developed Members.

75. See, for instance Canada’s statement as reflected in TN/TF/M/8 (WTO 2005u: para. 81).
Similar comments were even made by some developing countries such as Bolivia – TN/
TF/M/4 (WTO 2005f: para. 154) – and Mexico – TN/TF/M/7 (WTO 2005l: para. 221).

76. See, for instance, proposals TN/TF/W/100 (WTO 2006p), W/101 (WTO 2006l) and
W/102 (WTO 2006m). See also TN/TF/W/112 (WTO 2006q) and W/119 (WTO 2006c).

77. JOB(06)/230 later circulated as TN/TF/W/142 (WTO 2006h).
78. Bangladesh, Botswana, Cuba, Egypt, India, Indonesia, Jamaica, Kenya, Malaysia, Mau-

ritius, Namibia, Nepal, Nigeria, the Philippines, Rwanda, Tanzania, Trinidad and To-
bago, Uganda, Venezuela, Zambia and Zimbabwe.

79. See for instance the reaction to Uganda’s proposal to eliminate consularization (WTO
2005f) or Rwanda’s, Mongolia’s and Paraguay’s suggestions to improve free transit of
goods – TN/TF/M/14 (WTO 2006s).

80. ‘‘Trade facilitation is an important component of ensuring the development dimension
of the Round. Given the progress made so far, the NG is paving new ground on how to
ensure that this dimension was incorporated in the negotiations which could be a pat-
tern for other aspects of WTO negotiations in the future’’. Statement by the Philippines
on behalf of the Core Group – TN/TF/M/10 (WTO 2005x: para. 88).

81. The sponsors of the Core Group proposal consider the alternative W/137 (WTO 2006a)
proposal not to go far enough in that regard, while other developed countries did not
sign on to W/137 on the grounds of it already going too far.

82. See, for instance, the views expressed by Pakistan’s ambassador on the perspective of
the developing world (please see Achmad (2006: x)).

83. Differences in process as a result from different requirements of substance have chal-
lenged the TF negotiations right from the start. Despite different starting positions (2
1/2 years delay, but already existent modalities in TF while they are yet to found in the
AG and NAMA talks), divergent requirements (TF needing ‘‘words, not numbers’’, as
remarked by Pakistan’s ambassador), disparities in the negotiating dynamics (agree-
ment on modalities marked nothing but a starting point in Facilitation while they would
imply the near end in the AG and NAMA talks) and huge differences in political eval-
uation (AG and NAMA representing the heart of the Doha Round and holding the key
for progress on other fronts while progress on TF does not have the potential to posi-
tively influence the AG agenda) the demands of the Single Undertaking imply a same
finishing line.

84. See, for instance, the statements made by delegations at the last meeting of the NG as
reflected in TN/TF/M/15 (WTO 2006t).

85. This would especially be the case for the Aid-for-Trade area.
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