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Foreword

The European Union, the International Court of Justice and the Group
of Eight (G-8) are all examples of institutions that have evolved to meet
the changing realities of the world in the twenty-first century. As people
have moved, political boundaries have shifted and geopolitical forces
have realigned, international institutions have adapted to reflect those
changes. Yet, when a similar challenge to strengthen the institutional
framework of sustainable development was presented in the context of
the World Summit on Sustainable Development, the outcomes fell short
of the task. Just as political and economic circumstances have changed, so
has the global environment. Despite an increase in our collective scien-
tific knowledge and the institutions and instruments created to address
environmental problems, the quality of the global environment continues
to deteriorate. Global problems such as climate change, desertification
and biodiversity loss require complex policy responses, which in turn
need sophisticated institutions to deliver them.

This volume is an attempt to contribute to that discussion, and to
envision what changes are needed for a more effective international envi-
ronmental governance system. Before any proposals – such as the propo-
sition to establish a World Environment Organization – can be con-
sidered, a careful analysis of the status quo is in order. That is precisely
the undertaking of this volume. Reforming International Environmental
Governance: From Institutional Limits to Innovative Reforms reviews the
major institutions within the environmental arena, and then turns more
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broadly to a discussion of which other institutions within the multilateral
system could serve to strengthen the current governance architecture.
Together with Emerging Forces in Environmental Governance, this vol-
ume is the result of a joint project with the Kita Kyushu University and
the Center for Global Partnership in Japan.

The debate about specific environmental problems will only intensify
as the potential gains and losses become clear. The United Nations Uni-
versity Institute of Advanced Studies (UNU-IAS) is contributing to these
discussions through policy-relevant research such as the work presented
in this volume. As the bridge between academia and the United Na-
tions system, UNU-IAS brings together academics, researchers and pol-
icy makers to discuss solutions to some of the world’s most pressing prob-
lems. In addition, UNU-IAS training and capacity-building programmes
help create the next generation of problem solvers. These activities have
been at the core of the Institute since its inception, and make valuable
contributions to a variety of international policy-making processes.

The need to reform international environmental governance is in-
creasingly urgent; institutions must be able to protect environmental
quality and promote sustainable development. We cannot simply pro-
mote change for change’s sake. Institutional reform must remain focused
on our collective goal: the protection and preservation of the environ-
ment.

A. H. Zakri
Director, UNU-IAS

viii A. H. ZAKRI, UNU-IAS DIRECTOR
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Introduction: Toward an effective
framework for sustainable
development

W. Bradnee Chambers and Jessica F. Green

Introduction

In 1987, the oft-cited Brundtland Report challenged the international
community to achieve ‘‘development that meets the needs of the present
without compromising the ability of future generations to meet their own
needs’’.1 Though the Brundtland Report’s definition of sustainable devel-
opment is elegant in its simplicity, the enormous political, academic and
policy debates it has spawned suggest that it is insufficient.

Since then, the world of sustainable development has grown unsustain-
ably. New legal instruments, multilateral regimes, institutions and actors
continue to appear on the policy-making scene. The research and liter-
ature of sustainable development have expanded into a vast multidisci-
plinary effort, recruiting academics and experts from a wide variety of
areas. Even armed with new knowledge and institutions, the interna-
tional community continues to struggle with the challenges presented by
the Brundtland Report.

Nonetheless, progress has been made. Despite the complexity of the
issues surrounding sustainable development, we have advanced our un-
derstanding of its constituent components. Achieving sustainable devel-
opment requires recognizing its social, economic and environmental pil-
lars and integrating all three considerations into policy interventions. It
requires, as noted in Agenda 21, broad consultation with stakeholders.2
Some would argue that sustainable development demands even larger
changes.
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To meet these challenges and implement change, international insti-
tutions have been created by the handful. Now, there is a growing
awareness within the United Nations, and among governments and civil
society, that these institutions must be evaluated and governance for sus-
tainable development strengthened. Many have argued that institutions
can have a profound effect on policy outcomes.3 In the case of sustain-
able development governance, a growing number of studies are linking
the failure to make progress to protect the environment and achieve sus-
tainable development to the complexity, inefficiency and weaknesses of
current institutions. Major declarations such as the Rioþ5 review, the
UN Millennium Declaration, the Malmö Ministerial Declaration and the
Monterrey Consensus all point out the need to streamline and strengthen
the system of international sustainable development governance, with the
aim of enhancing policy coherence and implementation.

Obstacles to sustainable development

These goals, though important, will not be easy to achieve. Governance
for sustainable development faces a number of obstacles. The first set
of obstacles is procedural – pertaining to the institutional arrangements
themselves. The international architecture for sustainable development
is highly fragmented, with different institutions focused on different pol-
icy aspects. In a sense, this is logical: each of the three pillars of sustain-
able development has its own priorities, and institutions thus have differ-
ent organizational missions and goals. Yet the unforeseen consequences
of this diffusion are considerable.
The diffuse nature of the system is further fragmented by a lack of

strong mechanisms for coordination across institutions. Each of the
pillars has its own governing council and member states. And, although
these members may and often do overlap across institutions or sectors,
they tend to treat each institution separately. Consistency across institu-
tions is highlighted as an important goal but, at the same time, there is a
hierarchy of priorities within each sector. Thus, the policies of the World
Trade Organization (WTO) remain focused on economic growth, while
social and environmental measures often take a back seat. Similarly, the
policies for sustainable development of the United Nations Environment
Programme (UNEP) are environment driven, sometimes to the detri-
ment of economic considerations. Thus, lofty intentions of consistency
are overshadowed, not surprisingly, by each institution’s mission. This
disjuncture between desired and actual policies will persist until a mech-
anism is created at a level with enough legitimacy and authority to set
policy priorities that can and will be adhered to by the institutions of all
three pillars of sustainable development.
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Lack of coordination across sustainable development institutions gives
rise to further problems. Fragmentation becomes self-perpetuating, be-
cause policy makers and bureaucrats have difficulty conceptualizing the
landscape of sustainable development in its entirety and understanding
where individual agencies, bodies and regimes fit into that architecture.
It is testimony to this tunnel vision that no in-depth examination has
been undertaken of all of the structures and institutions that comprise
sustainable development governance. The project that produced this
volume, a three-part investigation into the prospects for international
environmental governance reform, is one of the first attempts at such a
survey.4

Fragmentation also gives rise to specialization. Because of the multi-
tude of institutions and their associated legal instruments and processes,
policy makers must become experts on one specific issue or policy. As a
result, negotiations are narrowly defined and are carried out by experts.
Thus, the scope of the problem is constrained by the expertise of the
policy makers. Individual international agreements are often negotiated
by way of ‘‘specific’’ regimes that are isolated from one another, by arti-
ficially decomposing the causative complexities, if only for the sake of
practical manageability. Furthermore, the process of consensus-building
in the context of non-cooperative game characteristics often involves
log-rolling to ensure that a deal is reached. Too frequently, this bartering
process obscures the interconnectedness of the goals to be shared among
different, but related, regimes.

Consequently, policy-making for sustainable development remains se-
gregated. The result is twofold. First, the proliferation of agreements
and their associated activities causes unnecessary complications at the na-
tional level, as signatories struggle to meet their obligations under mul-
tiple agreements. In response to this growing complexity, some coordinat-
ing efforts, such as the Inter-agency Co-ordination Committees (IACC)
and the Commission on Sustainable Development (CSD), have been es-
tablished on the international level. However, it appears that these have
served more as an effort to pool various bodies than to coordinate them.
Second, isolation of multilateral environmental agreements (MEAs) from
a larger sustainable development context has resulted in overlapping trea-
ties and even the possibility of conflict.

Underlying these procedural problems that continue to plague sustain-
able development governance is the substantive complexity of the policy
questions at hand. At their core, environmental processes are governed
by nature, not international policy. Thus, the current approach to sustain-
able development governance often results in artificial divisions within
ecosystem functioning for the purposes of management. These divisions
are further exacerbated by several other characteristics of the interac-
tions between science and policy. First, the scientific uncertainty that
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surrounds many environmental problems poses additional challenges for
policy makers: What decisions can be taken in the face of uncertainty?
How much risk is acceptable? What constitutes a precautionary ap-
proach? Second, effective solutions to transnational and global problems
require collective responses. The incentive to free ride is high, and diffi-
culties in measuring environmental outcomes make compliance a chal-
lenge. Finally, the scale of an ecosystem can be local, regional or global.
Moreover, its well-being may be dependent on specific species or other
nearby ecosystems. Institutions for sustainable development must match
the scale of the system to ensure maximum effectiveness. Appropriate
scales of response can be stymied by the absence of political will or by
the artificial division of ecosystems for the purposes of working with units
of analysis that are more manageable.

Beyond the architecture of sustainable development

We have already noted that the three pillars of sustainable development
imply a multitude of policy objectives and differing priorities. The nature
of sustainable development has proven problematic not only for gover-
nance within the three pillars but also for international governance as a
whole. Because sustainable development is a far-reaching concept that
ultimately must be integrated into many aspects of policy-making, gover-
nance needs to address a host of underlying issues, which may, at the out-
set, appear beyond its scope. Chapter 8 in this volume, on expanding the
mandate of the UN Security Council to include environmental security,
provides an apt example.
Extending beyond the governance structures of sustainable develop-

ment to the international governance system at large presents yet an-
other layer of challenges. Problems of political turf, legal jurisdiction
and compatibility of overlapping structures and functions further compli-
cate our task of identifying appropriate synergies and reforms. These
issues will also be addressed in this volume.

Examining reform

The challenges of governing sustainable development have been taken
up in policy circles. Issues of complexity, overlap, fragmentation and con-
flict have been noted, and the need for reform has been reiterated. At
the World Summit on Sustainable Development (WSSD) in 2002, stake-
holders assembled to examine more carefully the governance system put
in place to achieve sustainable development but, as in Rio, the outcomes
fell short of the degree of reform needed to improve institutional effec-
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tiveness. The continued environmental degradation that persists in the
face of the rapid growth of institutions and instruments focused on sus-
tainable development also underscores the need for reform. Finally, the
increased pace of economic and population growth further highlights the
need for effective governance structures at the local, national, regional
and international levels to achieve balance between the three pillars of
sustainable development.

Kofi Annan’s 1997 report Renewing the United Nations was a catalyst
that opened the door for other initiatives aimed at strengthening inter-
national environmental governance. These include UNEP’s Malmö
Declaration of the Global Ministerial Environment Forum and the Inter-
national Environmental Governance process, which concluded in Carta-
gena with a series of recommendations for the WSSD and the General
Assembly. A number of other proposals for reforms have been proffered
as a panacea for the shortcomings of the international governance sys-
tem. However, none of the work to date has included a careful analysis
of the inherent weaknesses and gaps of the international environmental
governance system. Nor does it examine what these proposals might
look like substantively, once implemented, or how they would improve
the overall architecture of institutions.

Unlike these previous efforts, this volume takes a systematic approach
to formulating proposals for institutional changes in sustainable develop-
ment governance. The volume comes out of a larger project conducted
by the United Nations University Institute of Advanced Studies (UNU-
IAS) to examine the gaps and flaws in international environmental gov-
ernance. This study was undertaken to consider carefully alternative
institutional arrangements that would address the weaknesses identified
in the first part of the study. These proposals are meant to describe, as
fully as possible, not only what institutional changes would be necessary
but also the implications of these changes with respect to the larger con-
text of international sustainable development governance and, indeed,
the architecture of international governance as a whole. This volume
casts its net widely, considering a broad range of reforms in a broad insti-
tutional context and a number of themes.

An agenda for reform: Coherence, centralization and
compliance in international environmental governance

Coherence

The book begins ‘‘locally’’, examining three proposals for institution re-
form within the realm of international environmental governance (IEG).
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The first three chapters examine the question of which bodies should
take the lead in IEG and the ways in which their participation would in-
crease IEG coherence.
Chapter 1 by Chambers takes a historical approach, reviewing the ef-

forts at and institutions of coordination within international environmen-
tal governance. Beginning with the 1972 Stockholm Conference on the
Human Environment and ending with the 2002 World Summit on Sus-
tainable Development, Chambers analyses mechanisms to facilitate coor-
dination with the international environmental governance system.
The growth in the number of MEAs has increased the breadth and

depth of obligations that its Parties must satisfy. To reduce both the
demands on Parties to meet their obligations as well as the human and
financial resources required to administer these MEAs, some have pro-
posed ‘‘clustering’’ MEAs to increase efficiency and/or effectiveness. In
chapter 2, Oberthür evaluates the prospects for clustering MEAs, which,
he points out, can be a risky endeavour. Thus, it is most usefully under-
stood as an incremental process, and not as an objective at the outset. He
examines two main proposals: clustering MEAs by function and by issue
(or related issues). Oberthür points to a number of functions, such as sci-
entific assessment, monitoring, implementation review or compliance that
could be integrated across MEAs. Such clustering would not only poten-
tially reduce reporting obligations by member states, but also increase
both the legitimacy and the coherence of the system. Clustering MEAs
by issue may be more problematic, because substantive overlap among
MEAs may not be large enough to generate net gains in efficiency.
Finally, Oberthür reviews the possibility of clustering regional MEAs,
where a large overlap in membership is likely. In the end, the author of-
fers ‘‘pragmatic clustering’’ as the best way to proceed. Such an approach
would integrate only some elements of certain MEAs, either functional
or substantive, on a case-by-case basis.
Unlike the creation of a new organization, such as the World Environ-

ment Organization (WEO), clustering could present political problems
among MEAs. There is little incentive for MEAs to pursue clustering
activities, owing to uncertain rewards and a potential loss of autonomy.
Thus, clustering would require political impetus, where facilitators re-
sponsible for the process are given a clear political mandate and sufficient
authority to effect changes.
Proposals for reform inevitably lead to a discussion of the role of UNEP

within international environmental governance. With such a broad range
of activities and environmental issues within its purview – from environ-
mental assessment, to policy development and law, to liaising with MEA
secretariats – UNEP is a likely candidate for increasing coherence within
IEG. However, its broad mandate is also one of its main weaknesses.
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In chapter 3, Tarasofsky proposes refining the goals of UNEP through
the Global Ministerial Environment Forum (GMEF), which has been
charged with ensuring policy coherence across international environmen-
tal policies.5 With a larger role, the GMEF could potentially serve as the
cornerstone of IEG, in turn enhancing the normative authority of UNEP.
Such a strategy would sidestep thorny political issues about dramatic in-
stitutional changes and, instead, elaborate a legal instrument endowing
the GMEF with the authority to take decisions with regard to policy co-
ordination. The increased role of the GMEF could also enhance linkages
between the international and the regional, and between MEAs, thereby
promoting greater coherence within IEG.

Tarasofsky points out that insufficient and irregular funding has
plagued UNEP from the outset, and is perhaps the primary obstacle to
its effectiveness. Although Tarasofsky offers proposals for alleviating
budgetary pressures, such as changing funding cycles or separating pro-
gramme and administrative budgets, his recommendations for stepping
up the role of the Global Ministerial Environment Forum are more ger-
mane to the issue of increasing coherence.

Centralization

The discussion of centralization turns first to one of the most often cited
proposals for reform within international environmental governance –
the call for the creation of a World Environment Organization (WEO).
Although the idea of a new global-scale international environmental or-
ganization was once sidelined in the United Nations Conference on Envi-
ronment and Development (UNCED) process, it regained currency sev-
eral years ago in the academic literature.6

Many of the proposals that have been put forward may be attractive
at first glance, but those seeking to probe deeper into the feasibility and
utility of each are confronted with a host of complexities and challenges
to assess. Charnovitz examines many of these dimensions in chapter 4 by
justifying the need for a WEO, describing what it might look like and ex-
plaining how a WEO might contribute to achieving a set of specific objec-
tives for environmental governance. The potential gains to centralization
are speculative, but could include administrative savings and improve-
ments in productivity. More importantly, given the trend in IEG for con-
tinued proliferation of governance structures, Charnovitz argues that a
WEO would supply much-needed rationalization for the current IEG.

Charnovitz also stresses that any attempt to centralize the current in-
ternational environmental governance system should not inadvertently
stymie the strengths of the existing system of international environmental
governance. It is important, he notes, that efforts to centralize do not re-
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duce the autonomy of multilateral environmental agreements (MEAs) to
the extent that the capacity for innovation is hindered.
Although reducing fragmentation within IEG is the first step toward

increased effectiveness of sustainable development governance, proposals
for reform must look for ways to increase coordination, centralization
and compliance across international governance structures beyond the
scope of the environment. In the second half of the book, the authors ex-
amine the interaction of other global institutional arrangements with
IEG. Some have argued that the opposition of the WTO to governance
structures of sustainable development is perhaps the most formidable ob-
stacle to coherent governance in the age of globalization. Chapters 5–8
move beyond IEG to examine the potential of the WTO and other UN
bodies to increase cooperation and synergies in international sustainable
development governance.
In chapter 5, Sampson challenges the notion that trade and environ-

ment are inherently conflicting; instead, he considers incremental changes
within the WTO that could enhance cooperation between the two re-
gimes. He points out that increasing the WTO’s role with respect to IEG
is not the answer. Rather, changes in the focus of existing functions could
serve to enhance coordination between trade and environment regimes,
in a way that would not require significant changes to either set of insti-
tutions. Sampson points to the Committee on Trade and the Environ-
ment in the WTO as a viable forum for reviewing trade and environment
linkages and for coordinating further discussion around them. He points
out that such reorientation of existing structures is preferred to changing
WTO rules, an undertaking for which there would be little political will.
Instead, he proposes that standards and trade measures adopted in
MEAs be adopted by WTO members in turn. This would impose some
coherence across regimes and sidestep issues of rule-changing within the
WTO.

Compliance

The recognition of the inherent weaknesses of the IEG structure has
prompted arguments for a more integrated, coordinated and binding
system. Thus, the last three chapters of the book examine proposals for
enhancing compliance mechanisms within the international governance
system as a whole or for creating new institutions for compliance within
IEG.
Problems relating to compliance and dispute settlement were also high-

lighted through the course of UNU-IAS’s project on reforming IEG. The
lack of direct enforcement procedures or obligatory dispute settlement
mechanisms within most MEAs has allowed serious questions to be
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raised about treaty implementation at the national level. Several coun-
tries have been criticized for their lack of effort, on a practical level, to
implement their binding obligations under various MEAs. Proponents of
greater integration in international environmental governance draw upon
the WTO, with its effective compliance and dispute settlement mecha-
nisms, as a model for IEG. Although over 20 agreements fall under the
WTO umbrella, they all operate within a common and obligatory dispute
settlement framework, which provides the opportunity to use economic
sanctions as counter-measures or to nullify membership benefits in cases
of non-compliance.

Beyond exporting WTO models to IEG, another recommendation that
has attracted much attention is the creation of a World Environment
Court (WEC). This proposal has gained renewed momentum because of
the example set by the recent entry into force of the International Crimi-
nal Court. At a conceptual level, it is envisaged that this specialized envi-
ronmental court would provide binding decisions in a more time-efficient
way than the existing International Court of Justice (ICJ). A WEC could
hold both states and private sector actors to account for the environmen-
tal damage they inflict while in breach of internationally binding stan-
dards. Of course, major questions remain: Who will have legal standing
to sue? Who can be sued? What laws will be applicable? In chapter 6,
Pauwelyn points out the need to create a compulsory dispute mechanism
in international environmental law. Without it, the international commu-
nity risks creating a two-class society of international norms: those that
can be judicially enforced, as with the WTO; and those that cannot, as
with international environmental law. Thus, the critical issue is not the
institution that adjudicates non-compliance but, rather, getting states
to agree to ‘‘binding and law-based dispute settlement procedures’’.7
Should the WEC be deemed the appropriate institutional response to es-
tablishing such rules and procedures, Pauwelyn notes, its political feasi-
bility would be much more likely when considered in tandem with a
WEO. However, a WEC, with or without a WEO, must take care to
remain integrated with the larger corpus of international law, and not be-
come a self-contained regime.

Another suggestion made in several different forums to improve com-
pliance involves revamping the UN Trusteeship Council, which had ori-
ginally served as an international caretaker during the period of decolo-
nization. The recommendation, made by widely recognized experts in
IEG and endorsed by the UN Secretary-General, proposes that the now
idle Trusteeship Council be reformed to focus on areas that do not fall
under any national jurisdiction – such as the global commons. Redgwell
argues in chapter 7 that such a role for the Trusteeship Council would
not infringe on state sovereignty, because its purview would be restricted
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to those matters that are the ‘‘common concern of mankind’’. In this role,
the Trusteeship Council would serve not as an administering authority
but rather as a forum in which states would exercise their collective trust-
eeship. This would effectively link the Trusteeship Council to the notion
of global governance.
A final proposal for enhancing compliance mechanisms within IEG is to

expand the mandate of the UN Security Council to include certain envi-
ronmental issues. This possibility was explicitly recognized in 1992, when
the President of the Council offered a statement on behalf of members
declaring that ‘‘the nonmilitary sources of instability in the economic, so-
cial, humanitarian and ecological fields have become threats to peace and
security’’.8 This statement was given further credence by the adoption of
Security Council Resolution 1308 in 2000, which states that, if left un-
checked, HIV/AIDS could pose a risk to stability and security.
In light of these discussions, extending the Security Council’s mandate

to include environmental threats seems a plausible proposal. At the same
time, it raises questions about which environmental matters may be con-
sidered to be matters of international security, and how this new role
might fit with the Council’s current mandate to maintain international
peace and security. In chapter 8, Elliott points out that the Security
Council is already taking on additional issues, such as humanitarian
emergencies and human rights abuses; thus, including environmental
threats should not be considered an inappropriate addition. Certainly,
environmental degradation can be linked to armed conflicts in the recent
past, such as in Somalia, Liberia and Rwanda. However, more general
threats to the environment in times of peace would require broadening
the Security Council mandate, perhaps through a decision stating that en-
vironmental behaviours with severe negative impacts may be considered
a threat to international peace and security.

Conclusion

The outcomes of the World Summit on Sustainable Development
(WSSD) have reaffirmed the need for institutional reform. The ‘‘Plan of
Implementation’’, which details the decisions taken through the course of
the WSSD process, reiterates that ‘‘an effective institutional framework
for sustainable development at all levels is key to the full implementation
of Agenda 21 . . . and meeting emerging sustainable development chal-
lenges’’.9 The ‘‘Plan of Implementation’’ outlines 13 objectives that
should govern institutional reform efforts, including integrating the three
pillars of sustainable development in a balanced manner, increasing ef-
fectiveness and efficiency through limiting overlap, and strengthening
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international institutions. At the international level, the Plan calls for in-
creased cooperation across regimes and institutions, and specifies new
roles for the General Assembly, the Economic and Social Council and
the Commission on Sustainable Development.

The WSSD confirms that institutional reform for sustainable develop-
ment has reached the international stage. International policy makers
have also recognized the institutional problems identified by the aca-
demic community, and have committed to take action. Issues of coher-
ence and cooperation are especially prominent; compliance has yet to
emerge as a central concern for sustainable development governance.
Thus, despite criticisms that the WSSD has failed to promote change of
the magnitude necessary for meaningful reform, the ‘‘Plan of Implemen-
tation’’ does mark the beginning of an incremental process toward effec-
tive institutional change.

Though changes in the current landscape of international governance
are needed, they are not a panacea for achieving the objectives of sus-
tainable development. The lack of coherence within the formal interna-
tional institutional architecture reflects a persisting high level of disagree-
ment about what would constitute an effective and appropriate approach
to achieving sustainable development. The inability of the international
community to agree upon a common approach to sustainable develop-
ment governance is largely rooted in disparities between the perspec-
tives and priorities of developed and developing countries. Reducing
and overcoming these disparities remain, therefore, critical prerequisites
for the creation of an effective, efficient and equitable system of sustain-
able development governance.
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1

From environmental to sustainable
development governance: Thirty
years of coordination within the
United Nations

W. Bradnee Chambers

Introduction

In the preparations and the negotiations of the 1972 Stockholm Confer-
ence on the Human Environment (UNCHE) the question of coordina-
tion was highly controversial. Developed countries were reluctant to cre-
ate more costly organizations and existing UN agencies already working
on environmental issues were fearful of being rendered subservient to or
redundant by a new ‘‘super-agency’’. A similar push for institutional co-
ordination was evident at the United Nations Conference on Environ-
ment and Development (UNCED), which took place in Rio de Janeiro
20 years later. Yet, by this time, governments had started to lose their
confidence in the ability of the United Nations Environment Programme
(UNEP) to play a strong and effective coordinating role in environmental
governance – ironically, a role it was created to pursue.

By the end of the 1980s, UNEP’s political position was in decline.
Developed countries had been alienated by Director-General Mostafa
Tolba’s strong support of developing country interests. Tolba’s successor
was equally unappealing to developing countries, which believed that
UNEP was overemphasizing its efforts on the ‘‘green northern agenda’’
(i.e. biodiversity, climate change) instead of ‘‘brown-on-the-ground’’ (i.e.
air pollution and clean drinking water), which were of greater concern to
them. The resulting loss of confidence culminated at Rio, where develop-
ing nations looked elsewhere for coordination and follow-up to Agenda
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21 and two new treaties on climate change and desertification. As a re-
sult, a new institutional personality was created, the Commission on Sus-
tainable Development (CSD), under the United Nations Department of
Economic and Social Affairs.
Kofi Annan’s appointment as Secretary-General of the United Na-

tions in 1996 marked a distinct shift in UN leadership. Annan came from
within the organization and, as a UN functionary with a 20-year career,
he thoroughly understood the workings of the United Nations and its ad-
ministration. Most importantly, Annan understood the reality of compe-
tition between UN organizations and had specific ideas about how to im-
prove the United Nations.
With this experience behind him, Annan launched a major reform ini-

tiative set out in his 1997 report Renewing the United Nations.1 The re-
port spurred new interest in creating greater effectiveness and efficiency
and addressing criticism that the organization was overly bureaucratic
and wasteful. This eventually set in motion a process within the United
Nations and Specialized Agencies, non-governmental organizations, and
academia to re-evaluate the international institutions associated with en-
vironment and sustainable development. This reform has continued and
was evident in the 2002 World Summit on Sustainable Development pro-
cess and its follow-up.
The purpose of this chapter is to recount the processes and initiatives

over the course of the past three decades of environmental and then sus-
tainable development policy-making. These efforts, focused on creating
effective institutions for environmental protection and sustainable devel-
opment through stronger coordination and interlinkages between UN or-
ganizations, have helped lay the foundation for understanding the cur-
rent framework for environmental governance.
The first section of this chapter traces the early initiatives to create

institutional coordination mechanisms, which mainly arose out of the
preparations for and deliberations at the 1972 Stockholm Conference.
These deliberations revolved around the creation of UNEP and the role
it would play vis-à-vis other UN agencies. The chapter then turns to the
Rio Earth Summit and the emergence of the concept of sustainable de-
velopment, which in effect added a new layer of coordination to the
environmental organization rubric by introducing the requirement for en-
vironmental policy-making to take better account of the social and eco-
nomic sectors. I look in detail at the creation of the CSD, as well as other
inter-agency coordination mechanisms, and at how these function in rela-
tion to existing environmental and sustainable development governance
structures. The third section looks at the UNEP International Environ-
mental Governance process launched by the UNEP Governing Council
in Malmö, Norway, in 2000. I trace some of the problems that limited
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the opportunities for strengthening environmental governance. I also
review some of the proposals put forward and the series of meetings
that led up to the third preparatory meeting for the World Summit on
Sustainable Development (WSSD). The final section looks at the WSSD
itself and examines in detail the outcome as contained in the 2002 Johan-
nesburg Plan of Implementation (JPOI).

The results of this historical analysis suggest that the global summits
at Stockholm, Rio and Johannesburg represent missed opportunities for
reform. International environmental governance, and now sustainable
development governance, could have benefited greatly from strong re-
form efforts at these three critical meetings. The chapter concludes that
coordination has now become extremely complex, and any assessments
of the institutional arrangements for environment and sustainable devel-
opment issues must be seen in the context of inter-sector – between
social, economic and environmental organizations – and intra-sector –
e.g. within the World Trade Organization (WTO), UNEP and the Inter-
national Labour Organization (ILO) – cooperation, and cooperation be-
tween independent environmental organizations (e.g. UNEP, the CSD
and multilateral environmental agreements), and must be distinguished
according to the nature of the coordination sought.

The early days of Stockholm

In 1968, the Economic and Social Council (ECOSOC) reported to the
General Assembly its concern about mounting environmental degrada-
tion.2 This move by the Council represented the culmination of a grow-
ing movement internationally among non-governmental organizations
(NGOs), conservationists and ornithologists, which had raised the alarm
over the worsening state of the environment. The United Nations had no
mandate on the environment, but because the impacts cut across numer-
ous issues, such as health, culture and development, several UN organi-
zations were already at work in the field. Economic and social issues
were also viewed as a prerequisite for peace and security, the United Na-
tions’ mainstay, and thus were intrinsically linked to the environment.3
With growing interest and activity in environmental protection, the next
important question focused on the institutional structure and manage-
ment within the United Nations. Would there be a new super-agency?
Or would an existing agency be given additional responsibility in this
new area, and, if so, which one? Or would the agencies that were already
working on environmental issues simply receive an additional mandate?

Going into the Stockholm Conference, opinions were deeply divided
on exactly what would be the necessary institutional arrangements for
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the environment. At the very beginning of the conference’s planning
stage, Secretary-General U Thant, the architect of Stockholm, proposed
the idea of an environmental ‘‘super-agency’’, but this quickly became
entangled in the politics within the UN headquarters in New York, insti-
tutional turf wars, financial concerns and sovereignty questions. There
was, thus, a general aversion to the creation of a new UN organization.
Given these constraints, any attempts to launch a new environmental

organization would have to be accompanied by assurances that this orga-
nization would not be an organization at all, but rather a non-intrusive
entity to complement existing organizations. Such an organization would
have to have a minimal administration and not compete legally or fin-
ancially with existing organizations. This, in fact, is precisely what
happened.
Two major information notes had a great deal of influence on the

deliberations of the Stockholm Conference about a new environmental
organization. Both quashed any idea of creating of a free-standing inde-
pendent organization for the environment. The first was document A/
CONF.48/12 prepared by the Administrative Coordination Committee
(ACC). The ACC is composed of the heads of the various UN and Spe-
cialized Agencies, and its information document emphasized that any
approach taken in Stockholm should be complementary and should give
existing organizations ‘‘additional support, fresh impetus, a common out-
look and direction’’.4 The document outlined the argument that UN or-
ganizations have traditionally taken a vertical approach to international
problem-solving, organizing themselves according to sectoral patterns in
national governments. Although the ACC acknowledged that this sec-
toral approach ‘‘remains adequate to deal with a number of these prob-
lems’’, it clearly argued for a more horizontal approach given what it
saw as the intersectoral, diffuse and interdisciplinary nature of environ-
mental problems.5 The document elaborated the actions already taken
or planned by other UN organizations for the environment. Based on
these existing efforts and the ACC’s coordinating role, it subtly argued
that the ‘‘United Nations system has institutions experience and machin-
ery which can be adapted to new tasks and needs’’.6 In other words, ac-
cording to the ACC, the United Nations did not need an organization for
the environment or a new mechanism for coordination.7
The ACC’s document reflected many of the contemporary politi-

cal undercurrents. Organizations such as the International Atomic En-
ergy Agency were reluctant to lose successful environment-related pro-
grammes on radiation monitoring and were clearly prepared to defend
their turf.8 The document also played equally into the hands of both de-
veloping and developed countries, but for very different reasons. Devel-
oped countries such as the United Kingdom did not want to pay for yet
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another international organization and wanted the ‘‘absolute minimum’’
of new institutions.9 Developing countries objected to a large new envi-
ronmental organization on the grounds that regulations on the environ-
ment could be a new form of colonialism, or at the very least a restriction
on their economic development.

However, the ACC position represented only half of the politics at
play in New York at the time. Not to predetermine the outcome of Stock-
holm, and in the face of growing support for an approach of working
within the existing UN system, Maurice Strong, who had been appointed
to be Secretary-General of the Stockholm Conference, decided that he
would hire an outside writing team to take responsibility for the prepara-
tion of Stockholm’s basic information documents. This was a strategic
move, because their work would serve as a counterbalance to the ACC’s
interests, demonstrated by its partisan information document.

Strong, an entrepreneur and self-made man, had already been respons-
ible for the creation of the International Canadian Development Agency
and International Development Research Centre, two innovative and
forward-looking national organizations within the complicated political
structure of the Canadian government. As an iconoclast, he had the con-
ference secretariat prepare a document that made subtle but powerful
arguments for at least some form of new institutional mechanism for the
environment. Document A/CONF.48/11, which was submitted with the
ACC document for consideration by the preparatory committee, ac-
knowledged that existing organizations were already addressing environ-
mental issues and that coordination was needed, but it argued that there
were still many gaps in environmental governance, which could not be re-
solved within the current institutional frameworks; thus new approaches
and institutional arrangements were needed.10

The document was the culmination of a number of meetings and con-
sultations that Strong had held with governments and international or-
ganizations.11 It laid out nine criteria that were said to represent the
consensus reached through these meetings. In summary, these criteria af-
firmed that:
� any potential organization should be based on agreed need;
� no unnecessary new institutional machinery should be created;
� a network approach instead of a super-agency should be used;
� any organization should be flexible and evolutionary;
� the highest priority should be given to coordination;
� the organization should not have an operational function, so as to
avoid competition;

� the organization should have a regional outlook;
� the United Nations should be the principal body to host any new orga-
nization; and
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� the organization should be designed in such a way as to strengthen the
overall UN system.12
Whether these criteria represented a true assessment of the institu-

tional arrangements needed to address emerging environmental concerns
or a savvy compromise by a Secretary-General with a knack for consen-
sus-building remains unknown. Although the report was more realistic
than the ACC proposal, it still failed to understand the difficult nature of
coordination within the United Nations, and the need to empower insti-
tutions with the political clout required to get independently mandated
organizations to cooperate.
Two possible locations within the United Nations for new institutional

arrangements were proposed. The first was to create a subsidiary body of
ECOSOC under Article 68 of the UN Charter.13 This made sense given
that environmental issues fell closer to the mandate and substantive con-
tent of the Council’s deliberations. At the time, however, questions about
ECOSOC were being raised, especially given that it represented nearly
half the UN membership and that it could make only recommendations
to the General Assembly.14 There was also concern that, if the new orga-
nization was under ECOSOC, it might not be able to attract ministers
and senior officials on a regular basis and therefore would not be capable
of recommending credible decisions to the Assembly.15
The second choice, which was eventually accepted, was to create a sub-

sidiary body of the General Assembly under Article 22 of the Charter.
This arrangement would allow the organization to inform the Assembly
‘‘to tackle problems posed by the interconnections of development with
the need to safeguard the environment and to provide policy guidance
thereon’’.16 It was also thought that, as a subsidiary body of the General
Assembly, it would enjoy higher visibility and status and thus more polit-
ical credibility than would a body under ECOSOC.
Nowhere, however, was there a proposal to create a full Specialized

Agency under Article 59 of the UN Charter. Perhaps Strong believed it
was a non-starter, given the political environment at the time. Yet, the
absence of this choice or some other organizational arrangement politi-
cally stronger than the two put forward was a fundamental mistake. This
decision put UNEP and environmental issues on a path that has made
them subservient to other interests. The disadvantaged position within
the larger international governance system has made it difficult to put
the environment on a par with the social and economic pillars of sustain-
able development.
Document A/CONF.48/11 accurately sketches the terrain of needs for

a future organization with regard to monitoring, reporting and informa-
tion needs, but it misses the true nature of the central role of coordina-
tion. At the time, most environmental activities were conducted by well-
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established and well-financed Specialized Agencies such as the Food
and Agriculture Organization (FAO), the International Atomic Energy
Agency (IAEA), the Inter-Governmental Maritime Consultative Organi-
zation, the World Health Organization (WHO) and the World Meteoro-
logical Organization (WMO). Other activities were under way in finan-
cial institutions, such as the World Bank or the General Agreement on
Tariffs and Trade (GATT), yet these organizations had other interests
(such as economic development) that were counter to environmental
concerns.17 As semi-autonomous or fully autonomous organizations, co-
ordinating efforts were difficult at best. When the heads of these agencies
came together under the umbrella of the ACC, they each had their own
political agenda and, more importantly, their own governance system, to
which they were accountable. These agencies could not be compelled to
undertake any activities not approved by their own intergovernmental
council.

These competing institutional arrangements and priorities explain some
of the shortcomings of the Stockholm Conference. One of the main out-
comes with respect to institutional reform was the call for the creation of
an Environment Coordination Board under the framework of the ACC.
Yet, this body lacked the power to coordinate environmental issues and
promote new agendas in a meaningful way. The institutional machinery
was awkward and burdensome, and UNEP had no operational means to
implement new environmental concerns on its own. UNEP was to make
recommendations to the General Assembly, which would in turn recom-
mend actions at country level or to other United Nations agencies, but it
lacked any means to see them through.

Another major shortcoming of Stockholm was a misdiagnosis of the
problem: what was needed in 1970 was not coordination but consolida-
tion. A new organization needed to be on the same footing as the other
Specialized Agencies, with the ability to implement programmes instead
of just reviewing policy. Although environmental programmes were al-
ready under way in several agencies, there remained important issues
that had not been taken up by any organization. Moreover, the way in
which the programmes evolved under the mandate of different agencies
was ad hoc. Consolidation under a new organization could have ad-
dressed these two problems.

In 1970, analysts were well aware of these concerns. In fact, there was
discussion of some very innovative proposals for institutional arrange-
ments, some of which are considered in this volume in their modern con-
text. For example, an environmental council was proposed in 1972 that
would have the same status as ECOSOC and thus have clear legal au-
thority over Specialized Agencies18 (see also Elliott, in chapter 8 in this
volume). Another proposal was to reorient the Trusteeship Council to-
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wards protecting the global commons (this is still an option today – see
Redgwell in chapter 7). But both of these proposals would have required
(and would still require) an amendment to the UN Charter under Article
108, which raised fears that opening up the Charter to amendments could
spark debates over other more sensitive areas.19
One of the most innovative proposals was to give the United Nations

Development Programme (UNDP) the environment portfolio. This idea
was based on the United Nations Fund for Population activities, which
had begun a new fund to implement population programmes. Since the
fund was executed by the UNDP through its country offices, it was ar-
gued that ‘‘placing environmental responsibilities within UNDP might
. . . help to ensure that environmental considerations are included in pro-
jects from their inceptions’’.20 Turning the environment portfolio over to
UNDP would also have given the United Nations the reach it needed to
execute a variety of projects at the national level.
Yet, in the 1970s, many believed that the debate on institutional ar-

rangements was premature. Instead of trying to decide on a new organi-
zation for the environment without a full understanding of the future di-
rection of environmental governance, it was better to create a strategic
unit using the existing UN machinery and with minimal investment. This
feeling was reflected in the consensus cultivated by Strong: ‘‘Any action
envisaged should allow for the preliminary state of knowledge and un-
derstanding of environmental problems and should be flexible and evolu-
tionary.’’21 Or, as Richard Gardner said, ‘‘any new organization estab-
lished to deal with environmental problems should be capable of growth
and adaptation . . . Governments may be willing to make commitments
for tomorrow that they may not be willing to undertake today.’’22 In
many ways, this was a savings clause for the future and left the possibility
open to ‘‘upgrade’’ UNEP in the future, as circumstances warranted.
However, the principle came without mechanisms to implement it, and it
would be 20 years before governments had another chance to think
about implementation and creating the appropriate institutional arrange-
ments. By that time, however, the principles of sustainable development
would have to be considered in tandem with environmental governance.

Rio and institutional coordination deliberations

Just as the representatives to Stockholm wrestled with the seemingly
competing issues of environment and development,23 so did the policy
makers at the United Nations Conference on Environment and Develop-
ment (UNCED) in Rio in 1992. In the 20 years between the two summits,
the trade/development debate did not wane, but rather intensified. This
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growing tension warranted further exploration of institutional remedies.
Thus, it became apparent that any future world conference would have
to treat environment and development issues simultaneously, and that
coordination rather than reconciliation of these two issues would be the
challenge. Yet, just as in Stockholm, politics trumped policy at UNCED,
and the institutional outcomes proved to be suboptimal. Although the
Rio summit did produce some outcomes to enhance coordination with
other sectors beyond environment, its decisions created greater coordina-
tion problems within the environment sector.

Several outcomes of the Rio summit went to the heart of coordination
between the areas of development and environment. At the conceptual
level, the appropriation of the concept of sustainable development as
proposed by the Brundtland Commission Report was an attempt to
reconcile these two areas, which had previously been considered sepa-
rately.24

If sustainable development formed the basis for the deliberations of
the institutional arrangements, Agenda 21 became the blueprint of how
this goal should be achieved. Chapter 38 of Agenda 21 set out various
layers of coordination. First, it called on all relevant agencies of the
UN system to ‘‘adopt concrete programmes for the implementation of
Agenda 21’’ and to publish regular reports and reviews of these activ-
ities.25 It also set up three new bodies: a high-level inter-agency coordi-
nation mechanism under the ACC, a high-level advisory body to provide
guidance to the Secretary-General, and a high-level commission under
ECOSOC to follow up on the implementation of Agenda 21. The most
significant of these was the last, the Commission on Sustainable Develop-
ment (CSD).

The CSD was created to monitor the implementation of Agenda 21 and
to promote the integration of the three pillars of sustainable devel-
opment. It was formally established by ECOSOC Decision 1993/207.26
Accordingly, the Commission was to report to ECOSOC and, through
it, to the Second Committee of the General Assembly. The CSD also
was given the role of coordinating the Rio follow-up within the UN sys-
tem, through the Inter-Agency Committee on Sustainable Development
(IACSD).27

Although the CSD was created to follow up on Agenda 21, it in fact
displaced and overlapped with UNEP. UNEP was already playing a ma-
jor role in sectoral issues outlined in Agenda 21 such as oceans and seas,
fresh water, land management, forests, biodiversity, chemicals, hazardous
waste and air pollution. UNEP either acted as a catalyst, by identifying
emerging issues and threats, or worked with other agencies to address
these issues.

The cross-sectoral issues taken up in Agenda 21 also caused difficulties
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in coordinating work between UNEP and the CSD. The CSD was re-
sponsible for considering cross-sectoral issues such as education, the role
of major groups and financial resources.28 Yet it is widely agreed that the
CSD was not effective in addressing these cross-sectoral issues. Much of
the CSD’s work has become more environment rather than development
oriented, and its successes are more focused on environmental policies,
such as the Forestry Principles, or work on energy and fresh water. In
the 10 years since Rio, issue areas such as education, technology transfer,
capacity-building or strengthening coordination with the Bretton Woods
institutions and the WTO, where clearly the CSD should have played a
role, have garnered little success. The CSD has been credited with put-
ting new issues on the international agenda, such as energy, tourism and
transport, but, according to some analysts, this work on emerging issues
clearly fell under UNEP’s mandate.29
What was needed, but never came to pass, was a clearer division of

labour between UNEP and the CSD. UNEP was already well placed
in a number of sectoral issues and could have continued its work in these
areas, with Agenda 21 and the renewed commitment by Rio to strengthen
its mandate. The CSD, by contrast, was better suited to work on inte-
grated policies and substance between the issues as well as the clearly
identified cross-sectoral issues such as the nexus of the three pillars of
sustainable development, education, the role of major groups, and finan-
cial matters. The establishment of the CSD created an often unnecessary
layer of bureaucracy, which not only was detrimental to the division of
labour with UNEP, but caused larger coordination problems with envi-
ronmental governance more generally. As mentioned earlier, there was
considerable overlap between the CSD and UNEP, as well as with other
intergovernmental bodies. Thus, the CSD had little to offer that was not
presented, discussed or decided elsewhere. Critics have also argued that
the CSD created a ‘‘decoy effect’’ by considering sectoral issues that have
been dealt with in more specialist forums for many years, thereby draw-
ing attention away from, or potentially conflicting with, other interna-
tional decisions.
The recent reform of the CSD, following the decision of the World

Summit on Sustainable Development to ‘‘place more emphasis on actions
that enable implementation at all levels’’, is part of the attempt to ad-
dress some of these criticisms.30 The first meeting of the CSD after its
structure and focus were reformed took place in April–May 2004, when
the emphasis was on exchange of information rather than negotiating a
formal decision. Although it is too early to know what the effects of these
reforms will be, they have certainly served to restructure the CSD’s work
around more focused issues on a bi-annual basis.
The CSD is true to the outcomes of Rio in the sense that it views sus-
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tainable development as a cross-cutting concept – much like environment
was regarded when UNEP was created. However, although the CSD was
intended to provide the coordination to implement Agenda 21, it did not
strengthen UNEP or enhance its implementation capability. Thus, envi-
ronmental governance was renamed sustainable development gover-
nance, yet, as with the creation of UNEP, the corresponding institutional
infrastructure was lacking. Nowhere is this more evident than in the con-
trasting multilateral institutional apparatus for economic development,
social development and environmental protection. Economic institutions
(such as the WTO, the World Bank, the International Monetary Fund,
the United Nations Industrial Development Organization and the United
Nations Conference on Trade and Development) are numerous and well
developed, and, in the case of the WTO, even have a compliance mecha-
nism. Institutions for social development (such as the ILO, WHO, FAO
and the Human Rights Commission) are similarly strong. In comparison,
the corresponding environmental institutions are quite weak.

UN reform and the Malmö process: UNEP’s comeback?

The loss of confidence in UNEP in the late 1980s and early 1990s was
replaced by a renewed confidence in UNEP’s potential by Kofi Annan
shortly after he became Secretary-General in 1996. Annan put the ques-
tion of improving the coordination and effectiveness of international en-
vironmental institutions on the international political agenda with the re-
lease of his 1997 programme for reform Renewing the United Nations. In
the report, Annan makes strong statements concerning the performance
of environmental institutions and the ‘‘need for a more integrated sys-
tematic approach to policies and programmes’’.31 The Secretary-General
prepared the report in response to the growing criticism that the United
Nations had become a wasteful, self-serving organization where there
was a lot of talk but very little action. These sentiments were shared by
a number of countries including the United States, which refused to pay
its arrears to the United Nations of over US$1 billion until the United
Nations initiated reforms. Conscious of the pressures to improve the
United Nations’ efficiency, Annan knew that the most important task
when he took office would have to be the creation of a comprehensive
reform strategy, which would necessarily involve addressing environment
and sustainable development issues. For UNEP, this was the chance to
reassert its importance in the international community, and, with Maur-
ice Strong’s understanding of the situation and power to work behind
the scenes, it began a process that has led to a strengthening of UNEP’s
institutional foundations.
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On 14 July 1997, only four months after taking office, Annan trans-
mitted a letter to the President of the General Assembly, officially sub-
mitting his report to the General Assembly and outlining the motivation
behind it. In the letter, Annan states that the objective of the report was
‘‘nothing less than to transform the leadership and management struc-
ture of the Organization, enabling it to act with greater unity of pur-
pose, coherence of efforts, and agility in responding to the many chal-
lenges it faces’’.32 The report was not only aimed at the internal
management and administration of the UN system but also ‘‘intended to
renew the confidence of Member States in the relevance and effective-
ness of the Organization and revitalize the spirit and commitment of its
staff’’.33
This renewal included UNEP. As was noted earlier, the creation of

the Commission on Sustainable Development and the emergence of the
concept of sustainable development shifted policy conversations away
from traditional environmental issues towards the notion of balancing en-
vironmental with economic and social priorities. The CSD appeared to
be in competition with UNEP, which left UNEP searching to define its
role in implementing Agenda 21. As the UN Office of Internal Oversight
Services (the auditors of UN activities) observed, ‘‘the basic issue facing
UNEP concerns its role following the United Nations Conference on En-
vironment and Development. It is not clear to staff or to stakeholders
what that role should be’’.34
Until this point, UNEP had been mandated to act as coordinator and

focal point for environmental action within the UN system. Though sus-
tainable development was not entirely within the scope of the environ-
mental sector, it served to anchor environmental discussions leading up
to the Rio summit. Two of the major treaties that emerged from Rio,
the Climate Change and Desertification Conventions had been initiated
by UNEP but were mandated under the UN Secretariat instead of
UNEP. Annan’s predecessor, Boutros Ghali, had sent a strong signal of
non-confidence when he created the new internal coordination structure
for the UN system on sustainable development without a major role for
UNEP. In addition, in a report to the General Assembly following Rio,
Boutros Ghali recommended the creation of a new department for imple-
menting Agenda 21. The Department of Policy Coordination and Sus-
tainable Development would be headed by an Under-Secretary-General,
to whom UNEP would report via the newly established Commission on
Sustainable Development. In addition to this, two further layers of struc-
ture were created. A High-level Advisory Board made up of 15–25 emi-
nent persons from around the world was to advise the Secretary-General
of the follow-up to UNCED; the Board did not include the executive
director of UNEP. Boutros Ghali also created the Inter-Agency Com-
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mittee on Sustainable Development, which placed coordination of envi-
ronmental issues outside the leadership of UNEP.35 This last move trans-
ferred the authority for inter-agency coordination from UNEP to UN
Headquarters, leaving UNEP at the periphery.

In 1973, following the adoption of the Resolution that created UNEP,
the General Assembly also created an internal mechanism by which
UNEP could coordinate the rest of the United Nations on environmental
issues. The Environment Coordinating Board (ECB) was set up under
the auspices of the Administrative Committee on Coordination. But,
within only five years of its creation, the board had ‘‘failed to live up to
expectations and was abolished’’ by the General Assembly through Res-
olution 32/197 of 10 December 1977. Its tasks then reverted to the ACC.
UNEP then attempted to produce a ‘‘system-wide medium-term environ-
ment programme’’ through lower-level meetings of Designated Officials
for Environment Matters (DOEM). This system worked fairly well and
became the backbone for organizing the inputs into Rio. This mechanism
was replaced in 1995 by the Inter-Agency Environment Coordination
Group (IAECG).

Though the IAECG functioned up until 1999, it was perceived by
many as ineffective and unable to establish the necessary authority and
vision for coordination.36 The primary problem, however, was that it
was overshadowed by the Inter-Agency Committee on Sustainable De-
velopment (IACSD), which was created to assist the ACC in identifying
issues to follow up on UNCED.37 The IACSD was crafted in the like-
ness of the DOEM, so it used a system of focal points between agencies,
so-called task managers, with one manager per chapter of Agenda 21.
The IAECG was composed of executive heads from each relevant
agency and thus was top heavy and less functional in contrast to the
IACSD. Also given that Agenda 21 was a comprehensive plan covering
almost every environmental issue, including cross-cutting and emerging
issues identified at Rio, it left little room for the UNEP to work and
added to the ineffectiveness of the IAECG.

The Secretary-General’s report marked the first step towards changing
all this and renewing confidence in UNEP. The report, written by Maur-
ice Strong, the chairman of the Stockholm and the Rio conferences and
the first executive director of UNEP, paid explicit attention to ensuring
that UNEP was recognized as the ‘‘environmental voice’’ of the United
Nations and the ‘‘environmental agency of the world community’’.38
The report called for UNEP to be given the status, strength and access
to resources it required to function effectively. This support was also
in accordance with the Nairobi Declaration made that same year by the
UNEP Governing Council, in which it affirmed the continued relevance
of UNEP and the importance of its mandate. The report briefly touched
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on the past rivalry between the new Rio institutions and UNEP when it
stated that the IACSD should not ‘‘preclude or inhibit’’ UNEP’s role, be-
cause both the IACSD and UNEP report to the General Assembly
through the Economic and Social Council.39
Later that year, the General Assembly undertook a five-year review

of the outcome of the Earth Summit40 and adopted the Programme for
the Further Implementation of Agenda 21.41 The Programme emphasized
that, given the increasing number of decision-making bodies concerned
with various aspects of sustainable development, including international
conventions, there was an ever greater need for better policy coordina-
tion at the intergovernmental level, as well as for continued and more
concerted efforts to enhance collaboration among the secretariats of
those decision-making bodies. At the review, governments stated that
‘‘the conference of the parties to conventions signed at the United Na-
tions Conference on Environment and Development or as a result of it,
as well as other conventions related to sustainable development, should
cooperate in exploring ways and means of collaborating in their work to
advance the effective implementation of the conventions to continue to
pursue sustainable development objectives’’.42
As part of the Programme of Reform, the UN Secretary-General, in

consultation with the executive directors of UNEP and of UN Habitat,
made certain recommendations for strengthening and restructuring the
Organization to the 53rd Session of the General Assembly. To initiate
the process, the Secretary-General decided to create a Task Force on En-
vironment and Human Settlements, to work under the following terms of
reference:

To review existing structures and arrangements through which environment and
environment-related activities are carried out within the United Nations, with
particular reference to departments, funds and programmes that report to the
Secretary-General but also taking into account the relevant programmes and ac-
tivities of the specialized agencies;
In this respect, to focus particularly on the distinctive functions of policy, devel-
opment of norms and standards, programme development and implementation,
and financing, as well as relationships among those functions;
To evaluate the efficacy and effectiveness of existing structures and arrangements,
and make recommendations for such changes and improvements as will optimize
the work and effectiveness of United Nations environmental work at the global
level and of UNEP as the leading environmental organization or ‘‘authority’’, as
well as the role of UNEP as the principal source of environmental input into the
work of the Commission on Sustainable Development;
To prepare proposals for consideration by the Secretary-General and subsequent
submission to the General Assembly on reforming and strengthening United Na-
tions activities in the area of environment and human settlements.43
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This Task Force concluded that substantial overlaps and unrecognized
linkages and gaps characterized current UN activities and that these flaws
were ‘‘basic and pervasive’’.44

The Task Force made a number of important recommendations to the
Secretary-General that the General Assembly later adopted. Of particu-
lar significance were Recommendation One, to establish an Environmen-
tal Management Group (EMG) and abolish the ineffective Inter-Agency
Environmental Coordination Group (IAECG), and Recommendation
Thirteen, which suggested the establishment of ‘‘an annual ministerial
level, global forum in which ministers can gather to review and revise
the environmental agenda of the United Nations in the context of sus-
tainable development’’.45 The rationale behind these recommendations
was simple. The IAECG had been in place since 1995 as a successor of
the DOEM and had had two formal meetings but, according to the Task
Force, the need for coordination tended toward substance and not ad-
ministration. It foresaw a stronger role based on an ‘‘issue management’’
approach, whereby once inter-agency cooperation identified a problem it
would have the capability to mobilize the right agencies and resources to
the tackle problem. In this regard, there was a need to create collabora-
tion among members but also to link with other organizations and finan-
cial institutions outside the UN system. The IAECG was too rigid for this
purpose, being operationalized not towards action but rather to review
and information-sharing.

The proposal to create a high-level ministers’ forum, which later be-
came the Global Ministerial Environment Forum (GMEF), was directed
at re-establishing the importance of UNEP and attracting ministers back
to UNEP decision-making. The Task Force also considered the possibil-
ity of universalizing participation in UNEP’s Governing Council (beyond
the then 58 members). In order to do this without undermining the exist-
ing credibility of the Council, established over 30 years earlier, it was rec-
ommended that the ministerial meeting have universal membership and
convene every year, but that in alternate years it would be in the form
of the UNEP Governing Council. However, this proposal eventually
became controversial, and, although the Final Report adopted by the
GMEF on the International Environmental Governance (IEG) process
recommended universal membership,46 the Johannesburg Plan of Imple-
mentation (2002) deferred the decision to the 57th Session of the General
Assembly. The General Assembly in turn decided the issue was a com-
plex one and required further examination by the UNEP Governing
Council and other relevant bodies of the United Nations system, and
that it would revisit the issue at its 60th session.47

The Task Force nonetheless set in motion a major review of UNEP’s
role and how to strengthen environmental governance. At the first meet-
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ing of the GMEF, which took place in Sweden from 29 to 31 May 2000,
over 100 ministers adopted the Malmö Declaration, which requested the
WSSD to ‘‘review the requirements for a greatly strengthened institu-
tional structure for international environmental governance based on an
assessment of future needs for an institutional architecture that has the
capacity to effectively address wide-ranging environmental threats in a
globalizing world. UNEP’s role in this regard should be strengthened and
its financial base broadened and made more predictable.’’48 This clause
of the Declaration was operationalized by UNEP Governing Council
Decision 21/21 on international environmental governance, which called
for an Open-ended Intergovernmental Group of Ministers or Their Rep-
resentatives on International Environmental Governance (hereafter the
IEG Working Group) ‘‘to undertake a comprehensive policy-oriented as-
sessment of existing institutional weaknesses as well as future needs and
options for strengthened international environmental governance’’.49
With this mandate, the IEG Working Group set to work on a number

of recommendations for the GMEF to be fed into the World Summit
on Sustainable Development. In total, six sessions took place between
April 2001 and the final meeting in Cartagena in February 2002. The
level of documentation was impressive and the Working Group consid-
ered many possible reforms – including the upgrading of UNEP to a Spe-
cialized Agency, the clustering of multilateral environmental agreements,
and a means of stabilizing UNEP’s financial base.50 From early in the
process, however, ministers and representatives agreed that the ‘‘process
of strengthening international environmental governance should be evo-
lutionary in nature’’ and based on an incremental approach.51
The final recommendations reflected this cautious approach to institu-

tional change. Clearly, countries placed a great deal of confidence in the
newly established GMEF as a means to improve coherence. The basic
premise behind the Forum was to attract decision makers at a high
enough level that they might have a significant impact on policy guidance
and coordination with other UN entities.52 However, the balance of the
CSD and the GMEF has been an issue; some analysts are concerned that
the ‘‘work of the Environment Forum does not become undermined and/
or paralysed by the unconstructive political dynamics, which have im-
paired the work of the CSD, and which have dominated many recent
international environmental negotiations’’.53 In the context of how the
GMEF reports its work on sustainable development to the CSD in New
York, this concern is an important one, especially since the CSD has
been criticized for renegotiating existing commitments and could have
the potential to water down the GMEF’s high-level inputs.
The greatest potential for progress in coordinating environmental gov-

ernance in the late 1990s was at the level of multilateral environmental

28 W. BRADNEE CHAMBERS



agreements (MEAs). It was also the area in which the results from the
IEG process were far too cautious. Several years before the IEG pro-
cess, there had been a great deal of research conducted on MEA coordi-
nation,54 and MEA secretariats had responded strongly to strengthening
their synergies and interlinkages. The documents prepared by the UNEP
secretariat clearly demonstrated the potential for collaboration in the
areas of technology transfer, finance, scientific assessment, indicators, edu-
cation, awareness-raising and capacity-building.55 Despite the evidence
and richness of the inputs, the recommendations by the IEG Working
Group called only for a soft approach, for example the ‘‘initiation of pilot
projects’’,56 the promotion of collaboration, and more coordination in
the periodicity and scheduling of meetings for MEAs. The problem that
the Working Group faced was the question of how far they could go in
suggesting reforms, given that most MEAs had autonomous decision-
making authority. The recommendations did, however, call for UNEP to
provide periodic reviews of the effectiveness of MEAs.57 It is to be
hoped that future UNEP Governing Council meetings will be able to fol-
low up on this mandate and provide a system for evaluation, which would
include assessing the degree of collaboration between MEAs. This type
of analysis is crucial for decision makers in strengthening individual
MEAs as well as realizing a more systematic legal framework between
MEAs in the future.

On 25 March 2002, the executive director of UNEP, on behalf of the
Secretary-General, transmitted the recommendations of the IEG Work-
ing Group and the Governing Council to the Third Preparatory Meeting
(Prepcom III) of the CSD, which was acting as the preparatory com-
mittee for the World Summit on Sustainable Development (WSSD) in
Johannesburg.

The Johannesburg Plan of Implementation

Preparations for the Johannesburg summit began in 2000 with a series of
preparatory committee meetings (prepcoms) carried out by the UN re-
gional economic and social commissions and a preliminary international
prepcom in New York that laid out the objectives and processes of the
summit. Institutional issues were first categorized under the title of
‘‘Sustainable Development Governance’’, later changed to ‘‘Institutional
Framework for Sustainable Development’’, and taken up by Working
Group IV. Since UNEP’s Governing Council had planned to conclude
its discussions on international environmental governance later in 2002,
it was decided that the Working Group would not deliberate until Prep-
com III – after UNEP’s discussions had concluded.
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Until this point, there was widespread expectation that the WSSD
would produce significant institutional reforms. The in-depth assessment
by UNEP and the ministerial-level contributions to the IEG process,
coupled with the considerable criticism of overlap between UNEP and
the CSD and the calls for an international organization for environment
and sustainable development, led many to be optimistic. In addition, it
was well known that many European countries such as France and Ger-
many were pushing quietly for UNEP to be upgraded to a Specialized
Agency.
Despite the forces pushing for institutional reform, pressure from de-

velopment agencies and from countries not wishing to allow the United
Nations to gain control over bodies such as the WTO played a consider-
able part in blocking progress toward reform. The first volley against
changes to the status quo came from Nitin Desai, Secretary-General of
the summit and head of the CSD, in his opening speech to Prepcom III.
His job was to advise the governments on the priority areas and the orga-
nization of work for the meeting, but his comments went much further. In
introducing the agenda item on sustainable development governance,
Desai frankly stated that the CSD had been the ‘‘centerpiece’’ for sustain-
able development governance over the past decade. He further asserted
that it was largely an ‘‘innovative organization’’, which had had signi-
ficant achievements such as attracting non-environment ministers to its
deliberations, engaging ‘‘a high level of interest from capitals’’, attracting
many stakeholders through its dialogues, and developing a ‘‘strong inter-
agency process [to] guid[e] it’’. He conceded that the CSD had weak-
nesses, such as not generating ‘‘sufficient pressure for effective implemen-
tation’’, but he stated that the Type II Partnerships – voluntary initiatives
between public and private actors to promote sustainable development –
launched by the Johannesburg preparatory committee would likely ad-
dress this shortcoming. He also mentioned the need to connect better to
the regional level, which he believed that CSD could achieve by working
with regional organizations to create stronger regional processes.58
These observations, though perhaps accurate, presumed that the CSD

should continue its role of coordinating sustainable development gover-
nance. Nowhere in the discussion was there an independent review of
the institutional effectiveness of the CSD, or a formal information paper
for governments on how it might be strengthened. This was a glaring
omission, given that the CSD was created as a result of the previous
summit 10 years earlier, and that governments were about to be asked
to deliberate again on institutional questions concerning sustainable de-
velopment governance. It is unclear if this lack of independent analysis
was an intentional omission, or rather the result of international organi-
zations trying to protect themselves during a time of scrutiny and poten-
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tial criticism. At Stockholm 30 years earlier, Maurice Strong avoided any
conflict of interest by using an independent secretariat. Perhaps this is an
approach to reconsider for future summits.

The discussion paper by the co-chairs of Working Group IV placed the
existing organizations (CSD, ECOSOC and the General Assembly) at
the heart of the framework for sustainable development governance
and any deliberations of the Working Group.59 This arrangement stuck,
and it informed the general structure of the final section within the
Johannesburg Plan of Implementation (JPOI). The discussion paper
considered three main dimensions of coordination, which were based on
the Secretary-General’s Report on Implementing Agenda 21, prior dis-
cussions at Prepcom II and informal discussions held in New York. The
first dimension concerned potential new roles for the CSD, ECOSOC
and the General Assembly in strengthening sustainable development
governance,60 the second related to the coordination of regional institu-
tions, and the third (and by far the most controversial) was how to ‘‘pro-
vide for effective policy formulation, coordination, implementation and
review’’ as well as ‘‘coherence and consistency’’61 between the economic,
environmental and social sectors.

Though these goals raise the right kinds of questions, the JPOI itself
is disappointing. It offers very few changes from the status quo and cer-
tainly nothing imaginative in terms of a future vision of effective institu-
tional arrangements.62 Earlier drafts of the JPOI had sought to address
coordination between the pillars. In particular, the Bali draft circulated
at Prepcom IV held in Bali, Indonesia, proposed the creation of a new
‘‘high-level inter-agency co-ordinating body on sustainable development
which would include the principal UN agencies and institutions dealing
with sustainable development, the international financial institutions, the
OECD and the WTO, which will report to the CSD’’.63 The references
to coordination with the WTO, however, became a sticking point in the
negotiations. The final language of the JPOI is intentionally ambiguous,
and leaves unresolved the questions of the relationship of the WTO to
the follow-up to Agenda 21 and achieving the goal of sustainable devel-
opment.64

The objectives for strengthening governance laid out in the JPOI in-
clude ‘‘strengthening coherence, coordination and monitoring’’; ‘‘increas-
ing effectiveness and efficiency through limiting overlap and duplication
of activities of international organizations’’; and integrating ‘‘the eco-
nomic, social and environmental dimensions of sustainable development
in a balanced manner’’.65 These are all important priorities, but the Plan
proposes no concrete new actions. It places the future of sustainable de-
velopment governance in the hands of the existing institutional frame-
work. At the top of the hierarchy in the JPOI is the General Assembly,
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which is to be the overarching key element for achieving sustainable de-
velopment and provide the political direction for implementing Agenda
21. This was nothing new as it already had this mandate, and it was
known that it was well placed to perform these tasks. The question has
always been rather about the consistency of its commitment and priority
to sustainable development in the face of an ever-growing political
agenda that it must deal with:

The ECOSOC will continue to be the key coordination mechanism of the UN
system, but it should strengthen its oversight for integrating the three pillars of
sustainable development, ‘‘make full use of its high-level coordination’’ abilities,
promote greater coordination, provide closer links to the follow up of WSSD to
the Monterrey Process, and explore ways to develop arrangements for meeting
with the Bretton Woods Institutions and WTO.66

Nowhere does the JPOI explain how ECOSOC should go about
achieving these goals. As early as 1970, ECOSOC had been criticized
for its lack of coordination in other fields of the UN.67 In 1992, Chapter
38 of Agenda 21 had already clearly designated ECOSOC to ‘‘undertake
the task of directing system-wide coordination and integration of envi-
ronmental and developmental aspects of United Nations policies and
programmes’’, making full use of its high-level and coordination seg-
ments.68 Given its failure to fulfil this function over the past 30 years,
and since it has not been provided with any further power to operation-
alize these provisions, there is no reason to believe that ECOSOC will
ever realize these goals.
In order to achieve the above objectives, the JPOI places most empha-

sis on what it terms an ‘‘enhanced’’ CSD. According to the JPOI, the
CSD should continue to play its role as a ‘‘high-level commission for sus-
tainable development within the United Nations system and serve as a
forum for consideration of issues related to integration of the three di-
mensions of sustainable development’’. But an enhanced CSD needs to
amend its approach to include ‘‘reviewing and monitoring progress in
the implementation of Agenda 21’’, which is already part of its mandate,
as well as ‘‘fostering coherence of implementation, initiatives and part-
nerships’’, which is a new role given to the Type II Partnerships coming
out of WSSD. In addition, the JPOI states that the CSD should place
more emphasis on action and implementation with ‘‘governments, inter-
national organizations and relevant stakeholders’’. In terms of coordina-
tion, it will inter alia:

Focus on the cross-sectoral aspects of specific sectoral issues and provide a forum
for better integration of policies, including through interaction among Ministers
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dealing with the various dimensions and sectors of sustainable development
through the high-level segments;

Focus on actions related to implementation of Agenda 21, limiting negotiations
in the sessions of the Commission to every two years;

Limit the number of themes addressed in each session;
Take into account significant legal developments in the field of sustainable de-

velopment, with due regard to the role of relevant intergovernmental bodies in
promoting the implementation of Agenda 21 relating to international legal instru-
ments and mechanisms.69

At the eleventh session of the CSD (CSD-11), 28 April–9 May 2003, the
details of the implementation of these new components were negotiated.
The result was the creation of a new two-year work cycle, which will in-
clude an ‘‘implementation’’ session and a ‘‘policy’’ session. Delegates will
negotiate only in the second year of the cycle. After a long and divisive
debate, a 15-year programme was agreed upon. The first session (2004–
2005), the first meeting of which took place in April 2004, focused on
water, sanitation and human settlements; this will be followed by energy,
industrial development, air pollution and climate change (2006–2007).
An overall appraisal of Agenda 21 will be undertaken in 2016–2017.70 It
was agreed that cross-cutting issues should be considered in every work
cycle, using most of the JPOI-agreed sections of poverty, unsustainable
consumption and production patterns, protecting and managing the natu-
ral resource base, etc. The Type II Partnerships were to be followed up
with a voluntary reporting system as well as annual events at the CSD –
the Learning Center and the Partnerships Fair – which were created to
promote the exchange of lessons learned in projects promoting sustain-
able development and to disseminate successful cases of public/private
collaboration.

Although these reforms were expected to shift the CSD away from its
old habits of acting as a ‘‘talking shop’’ towards focusing on implementa-
tion and bringing more cross-cutting issues into the negotiations, CSD-11,
the first session after the Johannesburg summit, was not a promising
start. Discussion continued to focus on environmental issues rather than
development, but observers have argued that this may have been owing
to the fact that representation was ‘‘overwhelmingly from Environment
Departments, and officials from development or planning ministries (par-
ticularly from European countries)’’ were not so present or engaged.71
Observers also remarked that negotiations at CSD-11, which would set
the stage for the next decade of the CSD, failed to include provisions for
building coherence on sustainable development issues, WTO-related is-
sues that were controversial in Johannesburg, corporate accountability
(an obvious omission given its prominence in WSSD), and ‘‘strengthen-
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ing the national reporting process to allow voluntary ‘peer review’ to de-
velop between interested countries’’.72
However, CSD-11 occurred very soon after Johannesburg, so the ses-

sion may have been suffering from conference fatigue. Indeed, the ses-
sion in 2004, which was the first under the newly ‘‘enhanced’’ system
and based on recommendations in the JPOI, was in many ways very
promising. Before the session began, the chairman, Børge Brende, spent
significant time encouraging support from governments in various sec-
tors, and as a result over ‘‘100 ministers representing sectors as diverse
as water, housing, environment, development, finance and agriculture’’
were present.73 The meeting discussed the links between the Millennium
Development Goals (MDGs) and the JPOI, and discussed in particular
how the CSD could assist in achieving poverty reduction.74
Nevertheless, because only the second year of each CSD thematic ses-

sion will be a negotiated session, it remains to be seen whether the CSD
can produce substantive outcomes from these new components. The first
test will be in 2005, when the Secretary-General is due to report to the
General Assembly on the implementation of the MDGs for its review.75
It is to be hoped that the CSD will provide a clear assessment of the
current status of some of the links between ecosystems and human well-
being in the context of social and economic development. The future ef-
fectiveness of the CSD clearly depends on its ability to add value to the
international institutional arrangements for sustainable development by
dealing with the substance of the links between the environment and eco-
nomic and social development. If it can make these connections and
produce results, then the confidence that countries placed in it at the
Johannesburg summit will not be lost.

Conclusion: Addressing the nature of today’s institutional
needs

The historical analysis presented here suggests that the coordination and
institutional needs for environment and sustainable development issues
have changed according to the three periods demarcated by the Stock-
holm, Rio and Johannesburg summits. Despite the shortcomings of the
current institutional framework for sustainable development and the op-
portunities missed at each of these summits, these changes indicate that
states have recognized political and environmental changes and have
tried – with some measure of success – to adapt to them. However, the
institutional landscape today has become so complex that it is no longer
sufficient to think of addressing coordination and institutional arrange-
ments through a singular approach, such as creating a World Environ-
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ment Organization. Yet, heeding the cautionary words of the Stockholm,
Rio and Johannesburg summits and favouring an incremental approach
over major reforms have also produced far too few results.

Future improvements to sustainable development governance must
focus on a number of institutions and varying levels of coordination.
First and foremost, institutions within the environmental sector must
be strengthened. The environment pillar of sustainable development is
clearly the weakest. Despite the rhetoric and the sticking plaster solu-
tions, there is still too much overlap between the CSD and UNEP. The
CSD must clearly forget the sectoral elements that it has clung to for the
past 10 years and focus on cross-cutting issues such as poverty, trade,
health, education, finance and capacity-building. If strengthened, UNEP
could be adequately equipped to bring its sectoral elements to CSD’s
forum, as do the economic and social institutions. Then, the CSD could
become the forum on sustainable development that was originally in-
tended.

Within the environment sector, UNEP also has many opportunities to
strengthen cooperation between MEAs. Though not originally mandated
to be the legal umbrella for MEAs, UNEP has evolved into this role and
in fact has performed it very well.76 Now it must progress to the next
stage and, like the GATT, think of creating a closer network for the
MEAs to regularize cooperation, strengthen dispute settlement, and co-
dify principles. The modest suggestion by the JPOI concerning clustering
could be augmented into an overarching institutional structure if the po-
litical will existed.

Intersectoral coordination for sustainable development governance is
by far the greatest institutional challenge. There has been a consistent re-
luctance on the part of certain developed countries to bringing organiza-
tions outside the United Nations, such as the WTO, into the sustainable
development fold. It is obvious that ECOSOC cannot rise to this task.
Its ineffectiveness was notorious long before Stockholm yet, because it
is a principal organ of the United Nations, there is strong resistance to
amending the UN Charter, and so this piece of the institutional frame-
work remains a problem. It is equally obvious from the Rio and Johan-
nesburg summits that the most powerful countries will never allow the
Bretton Woods institutions and the WTO to be controlled by the United
Nations. Some middle ground solution must be found, where countries
would be willing to discuss coordination.

Finally, the implementation of intersectoral projects presents real co-
ordination challenges. Environment and sustainable development issues
have both been relegated to makeshift, ad hoc institutional arrange-
ments because of their cross-cutting, multidisciplinary nature. Thus, nei-
ther UNEP nor CSD has an implementation arm at the national level.
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Rather they must rely on institutions that are working on issues with an
environmental or sustainable development dimension to carry out pro-
jects and activities.
To provide a truly effective sustainable development regime, UNEP,

the CSD and other institutions must be endowed with genuine implemen-
tation capacity, as well as compatibility at the national and regional lev-
els. This can be achieved only through deeper reforms than those under-
taken to date in global summits. The remainder of this book looks at
what some of these reforms might perhaps look like in the event that
one day the political will to create an effective sustainable development
regime will materialize.
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2

Clustering of multilateral
environmental agreements:
Potentials and limitations

Sebastian Oberthür

Introduction

International discussions on a restructuring and reform of international
environmental governance (IEG) have acquired new momentum with
the advent of the Johannesburg process leading to the World Summit on
Sustainable Development (WSSD) in South Africa in August–September
2002. In particular, in February 2001 the Governing Council of the
United Nations Environment Programme (UNEP) established an ‘‘open-
ended intergovernmental group of ministers or their representatives on
international environmental governance’’.1 In February 2002, the Sev-
enth Special Session of the UNEP Governing Council also meeting as
the Global Ministerial Environment Forum (GMEF) adopted the report
of the intergovernmental group and decided to review the implemen-
tation of the recommendations contained therein at its next, twenty-
second, session.2 Subsequently, the WSSD Plan of Implementation re-
solved that this decision should be fully implemented.3
The concept of ‘‘clustering’’ multilateral environmental agreements

(MEAs) acquired particular prominence in the discussions of the UNEP
Working Group on IEG.4 Generally speaking, ‘‘clustering’’ has been de-
fined as ‘‘grouping a number of international environmental regimes to-
gether so as to make them more efficient and effective’’.5 The report of
the intergovernmental group on IEG adopted by the UNEP Governing
Council/GMEF contains the statement that ‘‘the clustering approach to
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multilateral environmental agreements holds some promise’’ and has a
whole section on ‘‘improved coordination among and effectiveness of
[MEAs]’’.6

Although various concepts for reforming IEG have been discussed in
the literature for several years,7 clustering of MEAs has been introduced
only relatively recently.8 Generally, clustering of MEAs is meant to pro-
vide a means for addressing the fragmentation of the IEG system. Ac-
cordingly, the large and increasing number of MEAs, which already num-
ber more than 200, has been identified as endangering the efficient and
effective functioning of the system. In particular, an increasing potential
for duplicated work and conflict between different MEAs, a growing de-
mand for coordination, and the greater resources required for effective
participation in the system from governments and other actors such as
intergovernmental and non-governmental organizations have been iden-
tified as problems.9

The notion of a growing potential for conflict and calls for a more
centralized coordination of MEAs have met with criticism. It has been
pointed out, for example, that conflict has hardly ever arisen, so the de-
mand for coordination is overestimated (though, for a discussion of con-
flicts between trade and environmental law, see Sampson in chapter 5 in
this volume). Where such demand has occurred, suitable responses have
been developed within the current system. Furthermore, any attempt
at centralized coordination would prove ineffective at best given the de-
centralized nature of international environmental law.10 Eventually, this
decentralized nature reflects the differentiated problem structure of the
policy area of environmental policy.11 Clustering appears to go some
way to taking into account and responding to such criticism since it does
not call for a centralized or hierarchical approach to coordination (see
below).

Rather than discussing the usefulness of coordination and integration
in international environmental policy and law at a general level, this
chapter employs a bottom–up approach to evaluating the potentials and
limitations of clustering MEAs as a tool to increase the consistency of the
system and enhance synergy. To this end, I proceed in three steps. First, I
attempt to decompose what has been proposed to be ‘‘clustered’’ into its
elements and assess the merits and potential drawbacks of clustering
these elements. In particular, I introduce a distinction between the orga-
nizational/administrative components of MEAs and their various func-
tional elements. I then present some approaches to building clusters of
MEAs that have been put forward in the international discussion (in par-
ticular, clustering by issue, function or region) and assess them against
the background of the distinction between organizational and functional
elements. Thirdly, I provide an overall assessment of the clustering of
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MEAs by comparing its potentials with the major challenges faced in in-
ternational environmental policy. The chapter ends with a summary of
the main conclusions.

Elements of clustering

What is proposed in the debate about clustering MEAs? Would parts of
MEAs be clustered or full MEAs be merged? To the extent that we are
talking about integrating parts of MEAs, which parts could be clustered
in which way and what would be the prospects of doing so? To approach
these questions, a distinction between the organizational/administrative
elements and the various functions of MEAs is introduced in the follow-
ing discussion. Clustering of any of these aspects of MEAs would not, a
priori, exclude clustering of another aspect at the same time. In addition
to identifying the major organizational elements and functions of MEAs,
the following subsections assess the advantages and disadvantages of
their clustering.

Clustering of the organizational elements of MEAs

Most MEAs share a number of organizational characteristics, which have
also been referred to as ‘‘autonomous institutional arrangements’’.12 As
a general rule, a Conference or Meeting of the Parties (COP, MOP) to an
agreement serves as the supreme decision-making body. As such, it may
set up subsidiary bodies, adopt new obligations for parties, review imple-
mentation and compliance, respond to cases of non-compliance, liaise
with other international institutions and agreements, etc. In most cases,
the COP meets once a year, although longer intervals between sessions
occur in some instances.13
Decisions by the COP are commonly prepared by open-ended subsid-

iary bodies. The number and legal status of such subsidiary bodies can
vary between MEAs. For example, the Meeting of the Parties to the
1987 Montreal Protocol on Substances that Deplete the Ozone Layer es-
tablished an open-ended working group of parties on an ad hoc basis by a
MOP decision.14 In contrast, the United Nations Framework Convention
on Climate Change (UNFCCC) and its 1997 Kyoto Protocol, as well as
the Convention on Biological Diversity (CBD), establish two standing
subsidiary bodies for, respectively, scientific and technical/technological
advice and implementation. In addition, the COP of the UNFCCC has
established various ad hoc working groups with a more limited man-
date.15 Parties to the 1974 Convention on International Trade in Endan-
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gered Species of Wild Fauna and Flora (CITES) set up several commit-
tees by means of simple COP decision-making.16

Furthermore, various specialized, functional subsidiary bodies,17 deal-
ing, for example, with the transfer of financial and technological re-
sources, compliance, and scientific and technological advice, have been
created in the context of many MEAs. These functional subsidiary bodies
frequently have a more limited membership. For example, the Imple-
mentation Committee of the Montreal Protocol comprises 10 members
and the Executive Committee of its Multilateral Fund has 14 members,
each elected by the MOP.18 Also, other compliance bodies usually are
not open-ended.19 The Global Environment Facility (GEF), which oper-
ates the financial mechanisms of both the UNFCCC and the CBD, is
governed by a Council composed of 32 member states.20 Members of
the Technology and Economic Assessment Panel under the Montreal
Protocol need to possess relevant expertise to qualify, and a certain geo-
graphical balance of the overall membership is to be achieved.21 In con-
trast, membership of the Intergovernmental Panel on Climate Change
(IPCC), which provides scientific advice to parties to the UNFCCC, is
open-ended.22

MEAs also commonly possess secretariats to help arrange meetings,
collect and disseminate information, and provide the communicative in-
frastructure. MEA secretariats may, inter alia, conduct studies, facilitate
liaison with other international organizations and agreements, issue invi-
tations to meetings, and prepare agendas and reports. They usually oper-
ate within the framework of an existing international organization, such
as the United Nations, UNEP or the International Maritime Organiza-
tion (IMO).23 Irrespective of their organizational home, MEA secretar-
iats are located around the world with a certain concentration in some
cities. For example, Bonn hosts the secretariats of the UNFCCC, the
1994 UN Convention to Combat Desertification (UNCCD) and the 1979
Convention on the Conservation of Migratory Species of Wild Animals
(CMS); Montreal hosts those of the CBD and the Montreal Protocol’s
Multilateral Fund; the secretariat of the Montreal Protocol itself is lo-
cated at UNEP in Nairobi; the IMO in London is the institutional home
of the International Convention for the Prevention of Pollution from
Ships24 and the 1990 International Convention on Oil Pollution Pre-
paredness, Response and Co-operation and provides secretariat services
for the parties to the 1972 London Dumping Convention. Even where
secretariats have their seat in the same city, they may not be co-located
in the strict sense. The CMS secretariat in Bonn, which is operated by
UNEP, has a different address from the UNFCCC and UNCCD secretar-
iats (which are located together). The same is true for the CBD secretar-
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iat and the secretariat of the Montreal Protocol’s Multilateral Fund in
Montreal.
COPs usually do not take place at a permanent location; their location

changes from session to session. The same generally holds for subsidiary
bodies of all kinds (including various working groups). However, a cer-
tain concentration may occur, commonly at the location of the seat of
the secretariat, in particular with respect to working sessions that attract
less political attention. For example, sessions of the subsidiary bodies to
the UNFCCC that are not held in conjunction with a COP usually take
place in Bonn, the seat of the UNFCCC secretariat. As a consequence
of these arrangements, a host of international meetings related to MEAs
take place every year in various locations all over the world.25
Proposals for clustering the organizational elements of MEAs range

from creating a permanent location for a number of COPs and their sub-
sidiary bodies to arranging meetings ‘‘back to back’’ (i.e. one following
the other sequentially in the same location). With respect to secretariats,
it has been proposed to co-locate MEA secretariats. Since COPs usually
have the authority to determine the dates and places of their meetings
(including meetings of their subsidiary bodies) and the location of the
secretariat, changing the current practice would primarily require related
COP decisions.26
Holding combined meetings of MEA bodies and co-locating MEA sec-

retariats have in particular a potential to lead to efficiency gains. Less ad-
ministrative effort might be required for organizing any combined meet-
ings, and common infrastructure could in principle be shared by several
meetings. If a significant overlap of government representatives exists,
combined meetings could reduce their travel costs (and related burdens).
Further, the transaction costs of governments and others might be re-
duced if secretariats were concentrated in one or a few locations because
it would be easier to identify where to turn to in matters relating to
MEAs. Similarly, co-located MEA secretariats could share facilities and
personnel and integrate administrative procedures. Co-location might
also facilitate coordination between MEA secretariats. The success of
such coordination, however, depends on proper procedures such as joint
meetings and the establishment of clear communication channels, which
might be installed even without co-location.27
These advantages primarily relate to reducing costs and making the

overall organizational and administrative system of MEAs leaner and
more efficient. It does not necessarily follow that the effectiveness of
IEG would increase as a result, i.e. that better environmental protection
would be achieved (see also the final section of the chapter). In some
cases, coordinated decision-making could be facilitated by co-locating
meetings if appropriate arrangements for enhancing learning and cross-
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fertilization are devised. Obviously, such a potential exists only where
there are issues of common concern. In the case of MEAs that operate
in closely related issue areas, this might occur regularly (for example, in
biodiversity-related MEAs). In other cases, such issues may occur only
ad hoc and sporadically (if at all).

Abandoning the current system of rotating meeting locations would,
however, also lose the advantage that arranging for separate meetings
limits the overall administrative and organizational burden on host coun-
tries. This especially facilitates the hosting of international environmental
meetings by developing countries. Hosting COPs of the UNFCCC and
the CBD, which have each become a major international meeting extend-
ing to two weeks, either concurrently or consecutively would overstrain
even many industrialized country hosts. Rotating meeting places also
serves the purpose of heightening awareness of the particular environ-
mental problems in the host country/region, and spreading and strength-
ening this awareness throughout the world. If meetings were combined or
held at a permanent location, one environmental issue might dominate
and MEA meetings would no longer serve as focal points for raising
public awareness in host countries. With respect to co-locating MEA sec-
retariats, the fierce competition between host countries makes this a po-
litically daunting task.28 This competition may be why the UNEP Gov-
erning Council/GMEF in February 2002 encouraged the ‘‘co-location of
future [MEA] secretariats’’.29

Clustering the functions of MEAs

In addition to their organizational elements, MEAs fulfil a number of
common functions that could be subject to clustering. I shall first elabo-
rate on these common functions, and then assess the potential advantages
and drawbacks of integrating such functions across MEAs.

Common functions of MEAs

MEAs commonly perform a number of similar functions. These functions
can be divided into three areas: the preparation and taking of collective
decisions, implementation review and compliance (including dispute set-
tlement), and implementation support and other supporting activities. I
discuss the common functions of MEAs in that order below.

First of all, scientific and technological assessments (including monitor-
ing and assessment of the state of the environment) are an indispensable
part of any decision-making within MEAs and are a crucial precondition
for effective decision-taking.30 Various arrangements exist in different
MEAs to ensure proper scientific input into the decision-making process.
The most prominent example is provided by the IPCC, which provides
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advice to the UNFCCC although it is institutionally independent of the
UNFCCC.31 Under the Montreal Protocol, regular scientific, technologi-
cal and economic assessments are conducted by special assessment panels
established within the framework of the Protocol itself.32 In other cases,
MEAs make use of existing scientific institutions for scientific input.33
Transparency of and participation in decision-making are another com-

mon theme in all MEAs. Core aspects include accreditation to MEA
bodies, access to meetings and documents, and the ability to participate
actively in and contribute to discussions. MEA rules on these issues di-
verge to some extent and are frequently rudimentary. Much depends on
practice, which has been comparatively liberal in most MEAs.34
Another crucial element of the decision-making process in MEAs

is their decision-making rules. Decision-making in international environ-
mental governance is generally based on the consensus principle, which
has been relaxed only on rare occasions (e.g. the Montreal Protocol and
the Global Environment Facility).35 Trying to define another standard
for certain clusters of MEAs would be doomed to failure, since voting
rules belong to the politically most sensitive features of international re-
gimes in general. This aspect is therefore not further investigated in the
following sections. Implementation review and response in the frame-
work of MEAs are regularly based on national self-reporting by member
states. MEAs provide for the relevant reporting obligations in this re-
spect. As a result of the proliferation of MEAs over recent decades, the
reporting burden for member states has increased dramatically, creating
problems in particular, although by no means exclusively, for developing
countries with limited institutional capacities.36
Arrangements for the ensuing implementation review, usually under-

taken within the framework of MEAs, vary significantly. A number of
MEAs, for example the Montreal Protocol, rely solely or mainly on a re-
view by the COP or its subsidiary bodies, which may be based on a syn-
thesis of available country reports by the secretariat.37 In some MEAs,
such as the UNFCCC and its Kyoto Protocol, procedures for the inde-
pendent review of countries’ self-reports by experts, including the possi-
bility of country visits, have been put in place.38 As is the case in CITES,
the review may at times even take into account information other than
that reported by countries.39 It is not just the concrete arrangements for
implementation review but also the dates and frequency of such reviews
(and the underlying reporting) that vary widely among MEAs, depending
on the specific needs and conditions of each regime.40
Various MEAs also have arrangements for responding to cases of non-

compliance with commitments. In particular, specific non-compliance pro-
cedures have been elaborated for a number of MEAs since the early
1990s, including the establishment of specialized committees – the most
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prominent example being the Montreal Protocol’s non-compliance pro-
cedure.41 In other cases, non-compliance is responded to directly by the
COP or an open-ended subsidiary body under it.42 Even where particular
non-compliance procedures are established and share certain characteris-
tics, their design can display marked differences due to varying functional
requirements. For example, the newly devised compliance system under
the Kyoto Protocol differs qualitatively from any of the existing non-
compliance procedures under other MEAs, owing in particular to the
specificity of the procedural regulations and the far-reaching sanctions.43

Most MEAs also contain provisions on dispute resolution. Dispute
settlement procedures in MEAs fulfil a substantially different function
from similar procedures in, for example, the World Trade Organization
(WTO). Because of the structure of mutual obligations, bilateral dispute
settlement provides a prime tool for responding to non-compliance with
international trade rules and for enforcing them. Any restriction of inter-
national trade in contravention of WTO rules results directly in an eco-
nomic disadvantage and loss for the trading partners of the country intro-
ducing such a restriction. These trading partners therefore have a direct
interest in remedying the situation via use of the WTO dispute settlement
procedure (for further discussion, see Sampson in chapter 5 in this vol-
ume). In contrast, states’ non-compliance with MEAs regularly affects
the common good that is to be protected rather than the immediate eco-
nomic stakes of other member states. Since the latter may at best have an
indirect interest in seeking remedies bilaterally (and can hardly retaliate),
coordinated multilateral responses by the community of actors as a whole
– with or without specialized compliance systems – have become the pri-
mary tool for ensuring effective implementation of MEAs. It is therefore
hardly surprising that states have rarely, if ever, used the dispute settle-
ment provisions of MEAs.44

Many MEAs include mechanisms to support implementation by pro-
viding for a transfer of financial resources and technology and assisting in
capacity-building.45 The GEF is often a focal point for global MEAs, op-
erating the financial mechanisms of both the CBD and the UNFCCC.
It will also operate the new funds created under the UNFCCC and its
Kyoto Protocol in 200146 and is set to operate the financial mechanisms
of the 2001 Stockholm Convention on Persistent Organic Pollutants (Art-
icle 14). Other MEAs operate separate trust funds or financial mecha-
nisms, the most prominent being the Multilateral Fund for the Implemen-
tation of the Montreal Protocol.47

Furthermore, MEAs are involved in a number of supporting activities
(sometimes financed by the above financial mechanisms). Such activities
include assistance in building institutional capacities at the national level
(e.g. setting up units within ministries responsible for an environmental
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issue), drafting national laws, training (workshops) and awareness-raising
campaigns. Information dissemination and the communication strategies
of MEAs are also part of these supporting activities. In particular, virtu-
ally all MEAs now have a presence on the World Wide Web, as well as
using standard communication channels (mail, telephone, fax, email).
Finally, diverse issues not explicitly foreseen in the treaty can emerge

during the operation of MEAs. At times, such an ad hoc issue may occur
in the context of several MEAs. For example, states draw on customs
codes determined by the World Customs Organization in order to control
imports and exports as required to ensure compliance with several trade-
related MEAs, including the Montreal Protocol, CITES, the 1989 Basel
Convention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal, and the Stockholm Convention. Such trade-
related MEAs thus are all to some extent linked to and have sought co-
operation with the World Customs Organization, including adaptation of
its system of customs codes.48

Clustering of MEA functions: Promises and pitfalls

As in the case of the clustering of organizational elements, the clustering
of MEA functions in many cases could be implemented by means of
simple decision-making by the governing bodies of MEAs. For example,
most rules on transparency and participation are regularly contained
in the rules of procedure adopted by the COP. Furthermore, several
MEAs mandate their COPs to elaborate the details of the functional
arrangements described in the previous subsection, which may also
allow integration across MEAs. This far-reaching authority of the COPs
has been crucial for MEAs’ flexibility, which is one of their particular
strengths.49
However, several MEAs diverge from the general rule in that the

treaty itself makes certain determinations. In such cases, treaty amend-
ments would be required, which would hinder clustering. For example,
the due date for the reporting of data under the Montreal Protocol is set
by the Protocol itself. As a result, efforts to harmonize data-reporting un-
der the Protocol itself with that of the Protocol’s Multilateral Fund have
been doomed, because the Fund needs data for its proper functioning
earlier than they are due under the Protocol.50 Similarly, CITES pro-
vides for different accreditation requirements for international and na-
tional NGOs, whereas more modern MEAs do not make this distinction.
Harmonizing this aspect, which promises limited benefits, again would re-
quire a treaty amendment.51 A number of similar cases exist; identifying
all of them would require a case-by-case assessment that is beyond the
scope of this chapter.
Substantively, proposals for clustering MEA functions have aimed ei-
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ther at the harmonization of rules or at a consolidation of functions and
procedures. For example, clustering in the area of transparency and par-
ticipation in decision-making would mean defining common rules. Like-
wise, clustering in the area of non-compliance procedures could mean
the promotion of common (minimum) standards, as is already done by
UNEP, which has elaborated guidelines on compliance with and enforce-
ment of MEAs (for more on UNEP’s role in promoting clustering, see
Tarasofsky in chapter 3 in this volume).52 Such efforts would aim to
enhance the coherence of existing rules while maintaining the current
decentralized system of MEAs. In contrast, proposals that amount to a
consolidation of existing structures include creating an overarching struc-
ture responsible for providing scientific advice to various MEAs (either
as a separate entity or under an existing institution such as UNEP);
further combining the financial mechanisms of MEAs (e.g. within the
GEF); introducing a country-specific implementation review of several/
all MEAs instead of the existing MEA-specific reviews; consolidating or
merging existing non-compliance procedures as well as mechanisms for
dispute resolution; and cooperating more closely in supporting activ-
ities such as dissemination of information, communication, training and
capacity-building.53

The potential benefits of such harmonization and consolidation can
primarily be seen in increased efficiency as a result of cost reductions
and enhanced coherence. The latter is the logical consequence of both
harmonization and consolidation because both reduce the potential for
divergence between MEAs and their functional elements. Increased
coherence may translate into efficiency gains, because parties to MEAs
may have to expend less effort and thus incur lower costs in managing
these MEAs at the national level (for example, with respect to report-
ing). Likewise, the mentioned consolidation may in particular be ex-
pected to lead to cost reductions at the international level (e.g. resulting
from fewer scientific assessments, compliance committees and financial
mechanisms or from combined training activities). Further benefits in
terms of increases in legitimacy and effectiveness are less certain.

In some cases, however, the expected benefits might be minimal, or
even non-existent. For example, integrating the dispute settlement provi-
sions of MEAs may in many instances not present insurmountable prob-
lems. Indeed, the Permanent Court of Arbitration has already elaborated
common rules for the arbitration of environmental disputes, which may
provide a basis for such integration.54 However, given the very limited
significance of dispute settlement for MEAs, the impact of any such mea-
sure is likely to be small.55

A centralization and harmonization of MEA functions might also pro-
vide an opportunity to realize some substantive reforms as side-benefits.
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For example, concern has been raised that environmental monitoring
and scientific assessments are insufficient with respect to many environ-
mental issues, especially those that are not particularly high on the polit-
ical agenda, such as climate change.56 Establishing a centralized structure
for providing scientific advice thus creates the opportunity for some cen-
tral planning and a more equal treatment of various environmental
issues.57 Similarly, a harmonization of rules on transparency and partici-
pation in decision-making might help to codify and extend progressive
practice. However, such attempts risk overburdening the reform agenda
by trying to take two steps at once, which could reinforce political oppo-
sition and eventually backfire. In general, attempts to weave substantive
policy changes into the reform of institutional structures need to take
into account that there is frequently a political and sometimes a func-
tional rationale for the policies pursued in MEAs so far. In any event,
there is little reason to assume that opposition to such substantive
changes might be more easily overcome in the course of clustering.
There are also potential drawbacks. In particular, there is the danger

that a clustering of MEA functions might result in dysfunctionalities that
hamper the effectiveness of the MEAs involved. For example, undertak-
ing one scientific assessment for all MEAs could lead to less flexibility for
single MEAs to receive scientific input according to their own needs.
Given the varying functional needs of implementation review systems
and non-compliance procedures in MEAs, successful combination of
these elements would require substantial similarities in existing systems
and their functional needs. Otherwise, clustering might at best create an
overall general scientific assessment,58 implementation review or non-
compliance procedure that is additional to the existing specific ones –
which would mean more than undoing the expected efficiency gains.
In some cases and to some extent, reaping the aforementioned benefits

will also require some additional investment. With respect to the various
supporting activities (training, awareness-raising, presence on the World
Wide Web, etc.), exchange of information is required between the ad-
ministrative units concerned, as well as resources for coordination. Ad-
dressing ad hoc issues through flexible ‘‘issue management’’ – i.e. co-
ordination for the purpose of managing a particular issue, including
the termination of such coordination upon resolution of the issue59 –
also requires sufficient resources to enable the secretariats of MEAs in
particular to participate flexibly in such issue-specific cooperation.
It follows from the above that the clustering of MEA functions re-

quires careful analysis of whether functional needs and the pre-existing
structures are compatible in each case. Such a step-by-step process is
already pursued in several fields to some extent. For example, some sci-
entific advisory bodies such as the International Council for the Explora-
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tion of the Sea (ICES) or the joint Group of Experts on the Scientific
Aspects of Marine Environmental Protection (GESAMP) provide advice
to more than one agreement. The creation of the GEF and the ongoing
activities to extend its areas of activity can be understood as an attempt
to economize on financial mechanisms in IEG.60 Initiatives to integrate
reporting obligations are, inter alia, pursued by several biodiversity-
related MEAs.61 As mentioned, in the area of non-compliance and en-
forcement, UNEP has elaborated guidelines in order to increase coher-
ence. The experience gained in these and other contexts has confirmed
the existence of a number of obstacles, originating in particular from di-
verging functions but also from political interests, that require detailed
examination in order to avoid negative repercussions and devise work-
able and acceptable arrangements.62

Approaches to clustering

A number of different approaches to clustering have been put forward
in the policy debate. In particular, various ways of clustering MEAs by
issue/sector, function, and/or region have been proposed. In the following,
I first introduce these approaches, then I assess their merits and limita-
tions against the backdrop of the discussion in the preceding section. I
conclude by pointing to the need to base any clustering on a systematic
analysis taking into account a number of factors.

Proposed types of clustering

Three main approaches to clustering MEAs have been put forward in the
international policy discussions: clustering by issue, by region and by
function.

Clustering by issue refers to the grouping of MEAs according to certain
thematic areas or sectors. Accordingly, thematic areas would be defined
and each MEA subsequently assigned to one (or more) of them. In prin-
ciple, different options for designing and defining thematic clusters exist.
Konrad von Moltke, for example, has proposed the following groupings:
conservation, global atmosphere, hazardous substances, marine environ-
ment, and extractive resources.63 In contrast, UNEP has, in the frame-
work of its IEG process, suggested four thematic clusters: sustainable de-
velopment conventions; biodiversity-related conventions; chemicals and
hazardous wastes conventions; and regional seas conventions and related
agreements.64 Difficulties can arise with respect to the allocation of spe-
cific MEAs to these clusters. For example, the CBD would qualify for
both the sustainable development and the biodiversity-related conven-
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tions. In such cases, one cluster can be selected pragmatically or (as was
done in the example) the MEA can be allocated to both clusters.
Clustering by region refers to the integration, combination or grouping

of MEAs according to the geographical region to which they belong.65
At the heart of clustering by region appears to be the overlap of mem-
berships that comes with the overlap in regional scope of the MEAs
grouped together. The UN Economic Commission for Europe (UN-
ECE), which provides the organizational home for a number of regional
environmental (and other) conventions, is an example that is yet to be
copied in other regions.66
Clustering of functions generally refers to the integration or combina-

tion of the same functions of two or more MEAs, as outlined above.67 It
thus operates at a different level from clustering by issue or by region.
When MEAs are grouped together by issue or by region, the MEA is
looked at as one entity. Clustering of functions, in contrast, generally re-
fers to sub-units of MEAs and therefore splits up the MEA. As a conse-
quence, no lists of MEAs belonging to functional clusters have been put
forward. The composition of the groups of MEAs displaying similarities
of functional arrangements is likely to change depending on the function.
For example, transparency and participation in decision-making appear
to be a common theme for all MEAs, so that common rules might in prin-
ciple be developed in an integrated manner for all of them (and building
upon regional or other clusters may serve as a step in the process towards
such encompassing rules). In contrast, integration of reporting obliga-
tions may have to start from MEAs with a large overlap of the respective
issue areas and regulatory approaches. The composition of MEA clusters
would thus vary from function to function.
Whereas the international debate has focused on the above approaches

to clustering MEAs, other criteria have occasionally been suggested,
including clustering on the basis of the source of environmental harm,
the ecosystem or scientific research. Thus, it might be possible to group
MEAs together where industry or certain parts of industry represent the
source of the environmental problem addressed; or to combine those
MEAs that have a significant impact on a specific ecosystem or type of
ecosystem.68

Merits and limitations

Both clustering by issue and clustering by region appear to be particu-
larly suitable starting points for thinking about integrating the organiza-
tional elements of MEAs. Holding combined meetings of convention
bodies should be particularly promising if the MEAs involved are closely
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related thematically and a large overlap in membership exists, as may be
the case with MEAs from the same region. For example, the potential
for learning may be particularly high in the case of MEAs that deal with
similar issues, such as the CBD and the 1971 Ramsar Convention on
Wetlands, where a significant overlap of government delegates may also
be expected (compared with MEAs addressing largely unrelated issues,
such as the UNCCD and the Basel Convention). Where membership of
regional MEAs overlaps, meetings of convention bodies may be arranged
far more easily jointly or sequentially at the same location. In the case of
MEAs belonging to an issue-specific cluster, secretariats are more likely
to have to deal with similar topics and might therefore most usefully co-
operate, be co-located or even be merged. Secretariats of MEAs with a
similar regional scope might be more easily combined, since disputes
over the sharing of administrative costs are less likely to occur than in
the case of largely different memberships.

However, neither thematic closeness nor a regional/membership over-
lap is a sufficient condition for successful integration of the organiza-
tional elements of MEAs. Even where the issues addressed by MEAs
are similar, the overlap of COP meeting agendas may be very limited
and the potential benefit of combining such meetings might not justify
the costs involved. For example, the agendas of the Agreement on the
Conservation of Bats in Europe and the Agreement on the Conservation
of Seals in the Wadden Sea display little overlap. Consequently, they
hold separate COPs, even though they both operate under the umbrella
of the CMS. Furthermore, besides the fact that the membership of MEAs
can diverge significantly even within regions, membership is not the only
factor that needs to be considered when thinking about combining the
organizational elements of MEAs. For example, even though both the
UNFCCC and the CBD largely overlap in their membership, it would
be impracticable to combine their COPs.

Thematic closeness and common membership are of even less impor-
tance when it comes to integrating the functional elements of MEAs.
For example, the various functions performed by MEAs can take very
different forms and/or respond to divergent needs irrespective of the
issue they address and their membership. Combining the implementation
review under the CBD with either that of the UNFCCC/Kyoto Protocol
(common membership) or that of CITES (in a conservation cluster) of-
fers little prospect for synergy, and in fact may appear dysfunctional.
This is not to say that overlap in thematic areas and membership could
not be important for functional clustering. For example, reporting of
data may be expected to display certain overlaps and potentials for creat-
ing synergy within thematic clusters, as evidenced by attempts to econo-
mize on reporting to biodiversity-related conventions. Overall, however,
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additional factors such as the similarities of the functions performed need
to be taken into account in pursuing clustering of MEA functions.
For such clustering of MEA functions, the commonality of these func-

tions across various MEAs offers a promising starting point (whereas
such partial functional overlaps provide a weak basis for combining
meetings of COP bodies or integrating secretariats). As indicated before,
functional integration may involve different sets of MEAs depending on
the specific function in question. The relevant functions and the potential
benefits and disadvantages resulting from clustering them have already
been discussed and do not need to be repeated here.
Overall, integration both of the organizational/administrative elements

and of the functions of MEAs requires a careful analysis of the compati-
bility of the elements to be combined in each case. Whereas the main
types of clustering proposed emphasize one factor each (issue/sector,
regional scope/membership, function), the success of any attempt to inte-
grate parts of MEAs is dependent on a range of factors. Factors that need
to be taken into account with respect to the clustering of organizational
elements include the actual overlap of issues and membership of the
MEAs involved and the practical feasibility and manageability. The
clustering of MEA functions requires detailed analysis of the specific
needs and structures of each MEA involved with respect to the func-
tion in question, the degree of similarity of the issues addressed by
the functional sub-unit, the overlap of membership, and so on. In either
case, legal requirements and obstacles must be considered (is a treaty
amendment required or only a COP decision?). It is in this type of de-
tailed analysis that factors highlighted by other proposed approaches to
clustering – such as the source of environmental harm, the ecosystem or
scientific research – can gain relevance.

Clustering of MEAs: Putting it straight

One of the established principles of environmental policy is that solutions
have to fit the problems they are meant to address.69 This principle is ap-
plicable not only to specific environmental policies but also to interna-
tional environmental governance. Consequently, a possible clustering of
MEAs has to take into account the full range of factors that might influ-
ence its prospects, while preserving the effectiveness of the MEAs con-
cerned. In this respect, the diversity of approaches and the flexibility of
single MEAs and of the system of MEAs have been major strengths of
IEG to date, because they have allowed experimentation and ‘‘innova-
tion in niches’’ as well as rapid adaptation to evolving scientific and tech-
nological knowledge and economic and political conditions.70
Any clustering of MEAs has to reflect this multidimensional structure
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of the challenge. In contrast to the main proposals reviewed above, even-
tually a matrix of criteria rather than one factor will need to be consid-
ered when thinking about the integration of MEAs. Different factors
may be weighted differently, depending on whether clustering of organi-
zational elements or of functions is considered. The degree and type of
overlap and the differences uncovered in such an effort will determine
whether and to what extent a clustering of organizational elements and/
or functions of MEAs appears promising. Careful consideration of all im-
portant factors will allow the possibilities for enhanced coordination and
the existing constraints to be identified. The greater the similarities in the
relevant features, the better the chances for successful clustering (and the
fewer the constraints).

On this basis, a full merger of two MEAs is likely to remain the excep-
tion rather than the rule, since it would require far-reaching overlap. The
only case in IEG concerned the 1972 Oslo Convention for the Prevention
of Marine Pollution by Dumping from Ships and Aircraft and the 1974
Paris Convention for the Prevention of Marine Pollution from Land-
Based Sources. These two conventions were merged into the 1992
OSPAR Convention, the Convention for the Protection of the Marine
Environment of the North-East Atlantic. This case was very special and
may not easily be repeated because the Paris and Oslo Conventions re-
lated to the same region/membership, their subjects were closely related
and complementary, and their institutional structures were very similar
and closely related even before the merger.71

By building upon a careful analysis of the similarities and differences of
various MEAs, clustering does not constitute the objective of the reform
process but can best be understood as a tool for pursuing this reform pro-
cess bottom–up.72 It provides a framework for establishing, elaborating,
strengthening and/or diversifying arrangements for coordination between
MEAs. Such coordination may take the form of joint meetings of conven-
tion bodies and secretariats, memoranda of understanding, joint imple-
mentation of common activities, the development of communication net-
works, routines and structures, and so on (as appropriate and feasible).
As such cooperative arrangements evolve over time, the development of
more formal structures for clustering MEAs may become possible in the
future.

Such a process-oriented approach towards clustering would assist in
limiting the potential costs and problems that might arise from an inte-
gration of MEAs as discussed above. It allows such costs and problems
to be anticipated and weighed against the expected benefits of clustering.
Although not all problems and dangers (or benefits) can necessarily be
anticipated, a process-oriented approach would also facilitate later cor-
rections and adaptations in a process of ‘‘trial and error’’.
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Even such a process-oriented approach to clustering is likely to face
serious opposition. Some actors would have to change their accustomed
routines, others would feel that coordination would lead to their losing
control, and still others would have little incentive to pursue clustering
activities proactively because of the uncertainty of any rewards. Cluster-
ing may thus require political impetus and adapting to political realities.
Relocation of existing secretariats, for example, is known to face serious
political resistance and is therefore unlikely to succeed. Consequently,
the UNEP Governing Council/GMEF in February 2002 envisaged co-
location only of new secretariats.

Clustering and the challenges of international environmental
policy

The assessment in the previous section mainly examined the absolute
potential of clustering for improving IEG. To get a fuller picture, we
also have to assess its potential contribution in relation to the major chal-
lenges of international environmental policy.
Three main challenges in the field of international environmental pol-

icy have been identified in relevant assessments.73 First, decision-making
in IEG remains predominantly based on the consensus principle. As a re-
sult, decision-making is usually relatively slow and laggards can regularly
extract considerable concessions (‘‘lowest common denominator rule’’).
Second, actual progress in implementation ‘‘on the ground’’ tends to be
slow and of limited effectiveness owing to a lack of ‘‘carrots and sticks’’,
i.e. sanctions in the case of non-compliance and financial or other assis-
tance in the case of inability to implement effectively. Third, a potential
for inter-institutional conflicts and inconsistencies between MEAs or
between an MEA and another agreement has increasingly been found.
Examples are the role of the Kyoto Protocol in providing an incentive
for forestry activities that maximize carbon sequestration but could com-
promise the objectives of the CBD,74 as well as the relationship between
the WTO and various MEAs.75 Significant improvements have been
achieved in all these areas during recent decades, but cannot be discussed
in detail here. In any event, given the state of the global environment,
significant progress has still to be made.76
Relative to these major challenges of international environmental pol-

icy, the contribution that can be made by clustering MEAs necessarily
appears small. As pointed out earlier, the potential benefits of combining
and integrating MEAs consist primarily in efficiency gains and an in-
creased coherence of the governance system. No direct link exists be-
tween these effects and the way in which decisions are made and imple-
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mented. The effectiveness of international environmental policy may thus
be supported only indirectly and in a longer-term perspective. Enhanced
coherence – in particular if resulting in fewer and shorter international
meetings – may contribute to increased transparency and economies in
IEG. This would facilitate the effective participation of governments and
other stakeholders, especially from developing countries. Ultimately, the
legitimacy of the governance system may thereby be enhanced, with
positive repercussions on both decision-making and implementation.
Whether and to what extent such indirect effects materialize and can con-
tribute to solving the underlying challenges remains uncertain, however.

The potential effects on the availability of resources to promote im-
plementation can also be assessed as limited and indirect. Clustering gen-
erally holds out the promise of increasing the efficiency of the use of
available resources and enhancing synergies in implementation. How-
ever, efficiency gains realized mainly by streamlining the operation of
MEAs are unlikely to free significant financial resources for financing
sustainable development. For example, the programme budget of the
UNFCCC and its secretariat for 2002 was of the order of US$16 mil-
lion.77 Any reduction in this budget achieved by means of clustering
would be a drop in the ocean compared with the financial demands for
financing climate protection, which is counted in billions of dollars.78
The willingness of donors to allocate more funds for this purpose may at
best be influenced very indirectly, in the longer term, and to the extent
that the efficient use of resources may enhance their willingness to pay.

With respect to inter-institutional coordination, clustering of MEAs
(e.g. joint meetings, coordination of secretariats) might facilitate an in-
tensified exchange of information and thus improve the conditions for
policy learning across institutional borders. Clustering might also in-
crease the visibility of environmental issues vis-à-vis non-environmental
policy areas such as international trade governed by the WTO. However,
where inter-institutional issues are rooted in differences of objectives and
interest, a solution requires political decision-making by the parties to the
agreements concerned. In such circumstances, the exchange of informa-
tion and policy learning might have a facilitative and supportive role,
but would not suffice.79

There is also little empirical evidence from areas where efforts at inte-
gration have already borne fruit to rebut this overall assessment. Thus,
despite the partial clustering of financial mechanisms in the GEF, criti-
cism of the inadequacy of resources has continued.80 Furthermore, no
outstanding improvements with regard to decision-making, implementa-
tion or inter-institutional coordination have been reported where scien-
tific advisory bodies serve several MEAs or where secretariat services
have been pooled (as in the case of IMO) or co-located (e.g. the secretar-
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iats of the UNCCD and the UNFCCC in Bonn). The same holds with
respect to the one case of a full merger of two MEAs in the OSPAR
Convention. Nevertheless, it is worth mentioning that these integrative
arrangements have rarely been criticized for harming the effectiveness
of the MEAs involved, and have in fact been commented upon rather
favourably.
In summary, a clustering of MEAs can hardly be expected to contrib-

ute directly to resolving the main challenges of international environmen-
tal policy. Its prime potentials – increased efficiency and enhanced coher-
ence of the system of MEAs – may eventually also have a positive impact
on the effectiveness of MEAs. Such effects will be only indirect and re-
main uncertain, but on balance they appear to be positive rather than
negative, if clustering is properly designed.

Conclusion

The concept of clustering has been introduced into the debate about
reforming the IEG system early in the twenty-first century. Broadly
speaking, clustering refers to the combination, grouping, consolidation,
integration or merging of MEAs or parts thereof in order to improve in-
ternational environmental governance. Despite its relatively recent emer-
gence, the concept has found its way into the IEG process led by UNEP,
the results of which were agreed to be implemented in the preparations
for the World Summit on Sustainable Development in Johannesburg in
August/September 2002.
Elements of the clustering of MEAs thus understood already exist

and have been strengthened over the years. The establishment of the
GEF as the central financial institution with respect to global environ-
mental challenges and the merger of the Oslo and Paris Conventions
into the OSPAR Convention constitute only two of the most visible ex-
amples. In addition, a number of other relevant initiatives, such as the
co-location of some MEA secretariats (e.g. the UNFCCC and UNCCD
secretariats in Bonn) or efforts to integrate reporting obligations under
biodiversity-related MEAs, that are less obvious to the observer have
been pursued.
The clustering of MEAs as discussed at the beginning of the twenty-

first century is about advancing this process of integration more sys-
tematically. In doing so, it is important to distinguish between the
organizational/administrative elements (secretariats, MEA bodies) and
the functions of MEAs (such as responding to non-compliance, imple-
mentation review, financial assistance), which differ with respect to both
the preconditions and the potential effects of integrating them. In partic-
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ular, consolidating MEA functions carries the danger of creating dysfunc-
tionalities that will hamper the effective operation of the agreements con-
cerned. Thus, clustering MEA functions requires careful consideration of
the various functional requirements, and overlap of issues and member-
ship as well as practical feasibility rank particularly high when it comes
to the integration of organizational elements.

Proposals put forward in the international debate thus far have focused
on one major factor that would guide the clustering efforts (issue/sector,
regional scope/membership, function). However, such a unidimensional
approach does not sufficiently reflect the multidimensional structure of
the challenge. A number of factors must be taken into account in any ef-
fort to integrate MEAs, including overlap of membership and issues,
practical feasibility, legal obstacles and functional requirements. The
aforementioned proposals have helped identify some of these factors.
Eventually, however, a systematic and comprehensive framework for
analysing and designing further steps in the clustering process will be
required. Each step will need to be based on a careful case-by-case ana-
lysis because of the particular attributes of each MEA and the functional
elements that may be considered for clustering.

The clustering of MEAs thus understood constitutes a framework for a
reform process rather than a recipe for a fundamental restructuring of
IEG. Even such a moderate approach faces serious (political) opposition
and impediments. Political impetus may thus be needed to make progress
and, because of the process character of the effort, would likely extend
discussions into a continuing process. One possibility to promote cluster-
ing might be to give a clear political mandate for pursuing the clustering
process to one or several coordinators or facilitators.81 In addition, regu-
lar political review and guidance may be required; this could be con-
ducted by the GMEF, which provided the first impetus in 2002.82

The potential benefits of clustering MEAs consist primarily of effi-
ciency gains and increased coherence of the governance system. The
direct contribution to mastering the major substantive challenges of in-
ternational environmental policy – namely, reaching agreement on mea-
sures, implementing them, and preventing inter-institutional conflict – is
rather limited. Clustering may contribute to better environmental protec-
tion only indirectly and over the longer term. In particular, increased
coherence and efficiency of the system of MEAs may lead to greater
transparency and legitimacy of international environmental governance,
which should enhance its capacity to address these challenges. However,
it is still uncertain whether and to what extent these indirect effects might
materialize.

Nevertheless, the clustering of MEAs has a notable potential to con-
tribute to rationalizing and economizing on the IEG system in a step-
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by-step process that might eventually also be felt with respect to the more
fundamental underpinnings. Realization of its potentials, however, can-
not be taken for granted. It requires careful design and analysis on a
case-by-case basis. If done the wrong way, the clustering of MEAs might
well fail to improve the situation, and could even worsen it. Approached
properly, a systematic effort to extend and deepen the integration of
MEAs could constitute a valuable building block in the process of en-
hancing international environmental governance.
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see also, in general, Victor, Raustiala and Skolnikoff, eds, The Implementation and Ef-
fectiveness of International Environmental Commitments.

44. See Patrick Szell, ‘‘The Development of Multilateral Mechanisms for Monitoring
Compliance’’, in Winfried Lang, ed., Sustainable Development and International Law,
London: Kluwer Law International, 1995, pp. 97–109. See also Churchill and Ulfstein,
‘‘Autonomous Institutional Arrangements in Multilateral Environmental Agreements’’,
p. 644.

45. See, in general, Peter H. Sand, Trusts for the Earth: New Financial Mechanisms for In-

ternational Environmental Protection, Hull: University of Hull, 1994; and Keohane and
Levy, eds, Institutions for Environmental Aid.

46. Karsten Sach and Moritz Reese, ‘‘Das Kyoto Protokoll nach Bonn und Marrakesch’’,
Zeitschrift für Umweltrecht, Vol. 13, No. 2, 2002, p. 71.

47. Elizabeth R. DeSombre and Joanne Kauffman, ‘‘The Montreal Protocol Multilateral
Fund: Partial Success’’, in Keohane and Levy, eds, Institutions for Environmental Aid,
pp. 89–126.

48. See Sebastian Oberthür, ‘‘Linkages between the Montreal and Kyoto Protocols: En-
hancing Synergies between Protecting the Ozone Layer and the Global Climate’’, Inter-
national Environmental Agreements: Politics, Law and Economics, Vol. 1, No. 3, 2000,
pp. 357–377.

49. See Churchill and Ulfstein, ‘‘Autonomous Institutional Arrangements in Multilateral
Environmental Agreements’’, pp. 623–659; Hermann E. Ott, Umweltregime im Völker-

recht. Eine Untersuchung über neue Formen internationalisierter Kooperation am Bei-
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3

Strengthening international
environmental governance
by strengthening UNEP

Richard G. Tarasofsky

Introduction

This chapter examines the prospects for strengthening the United Na-
tions Environment Programme (UNEP) without changing its legal status.
Other chapters in this volume will examine other possibilities for institu-
tional reform, both within the current UN system and in the creation of a
new organization. Therefore, this chapter is limited to exploring the pos-
sibilities for enhancing the role and contribution of UNEP (basically, as it
is now constituted) within an improved regime of international environ-
mental governance.
The first section of this chapter will present UNEP as it is now, and the

second section will explain why reform of UNEP is necessary and what
changes took place prior to the recent initiative on international environ-
mental governance. I shall then examine in detail the options that have
emerged in recent discussions on enhancing UNEP, including those relat-
ing to the Global Ministerial Environment Forum and the Environmental
Management Group. Finally, some general conclusions will be drawn.

UNEP’s approach, structure and achievements

The United Nations Environment Programme (UNEP) was established
following the 1972 United Nations Conference on the Human Environ-
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ment. Its constituent document is UN General Assembly (UNGA) Reso-
lution 2997 (XXVII). UNGA Resolution 53/242 of 28 July 1999, as well
as other instruments, continue to affirm UNEP’s role as the leading
global environmental authority that sets the global environmental agenda
and promotes the integration of the environmental aspects of sustainable
development in the work of the United Nations system.

Mission and approach

UNEP’s mission is:

To provide leadership and encourage partnership in caring for the environment
by inspiring, informing, and enabling nations and peoples to improve their quality
of life without compromising that of future generations.

This mission statement reveals that UNEP’s role is a catalytic one, in the
sense of leveraging and enabling others to act in the protection of the en-
vironment. In other words, UNEP is not an implementing agency – and
has never had the capacity to be one – unlike UN bodies such as the
United Nations Development Programme (UNDP) and the Food and
Agriculture Organization (FAO).

Rather, UNEP seeks to achieve improvement through the actions of
nations and peoples. Achieving this requires at least three elements: stra-
tegic partnerships with governmental and non-governmental actors in-
volved in policy-setting and implementation, the credibility to provide
leadership and set the agenda, and the resources to motivate its partners
to carry out implementing actions.

Governing bodies

Governing Council

UNGA Resolution 2997 (XXVII) established a Governing Council (GC)
as the governing body of UNEP, composed of 58 members selected by
the General Assembly for three-year terms. The seats on the Governing
Council are allocated specifically according to region. The main functions
and responsibilities of the Governing Council are to:
� promote international cooperation in the field of the environment and
to recommend policies to this end;

� provide general policy guidance for the protection and coordination of
environmental programmes within the United Nations system;

� keep under review the world environmental situation in order to en-
sure that emerging environmental problems of wide international sig-
nificance receive consideration by governments;
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� promote contributions from scientific and other professional com-
munities to the acquisition, assessment and exchange of environmental
knowledge and information and the formulation and implementation of
environmental programmes within the United Nations system; and

� maintain under continuing review the impact of national and interna-
tional environmental policies and measures on developing countries,
and ensure that such programmes and projects are compatible with
the development plans of those countries.
UNGA Resolution 53/242 of 28 July 1999 agreed to the creation of a

Global Ministerial Environment Forum (GMEF), to act as the Govern-
ing Council. At present, the GMEF is to meet in alternate years, when
the GC is not meeting, and is to be a special session of the GC.

Committee of Permanent Representatives

The Committee of Permanent Representatives (CPR) is a subsidiary or-
gan of the Governing Council. The CPR consists of representatives of
all UN member states and members of its Specialized Agencies, and
the European Community accredited to UNEP. The CPR meets four
times a year, but there have been suggestions to increase this to six,
because of the heavy workload. The CPR establishes subsidiary bodies,
subcommittees and working groups on specific subjects, which meet
inter-sessionally. Decision 19/32 elaborated the following mandate for
the CPR:
� to review, monitor and assess implementation of Council decisions on
administrative, budgetary and programme matters;

� to review the draft programme of work and budget during their prepa-
ration by the secretariat;

� to review reports requested of the secretariat by the Governing Coun-
cil on the effectiveness, efficiency and transparency of the functions and
work of the secretariat, and to make recommendations thereon to the
Governing Council;

� to prepare draft decisions for consideration by the Governing Council
based on inputs and the secretariat and the results of the functions
specified above.1

Accordingly, the CPR provides a useful ‘‘reality check’’ of the work of the
secretariat, and acts as a bridge between UNEP and its member states.

Secretariat

A small secretariat in Nairobi was established by UNGA Resolution 2997
(XXVII) ‘‘to serve as a focal point for environmental action and coordi-
nation within the United Nations system in such a way as to ensure a high
degree of effective management’’. The responsibilities of the secretariat
include:
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� coordinating environmental programmes within the United Nations
system, keeping their implementation under review and assessing their
effectiveness;

� advising intergovernmental bodies of the United Nations system on the
formulation and implementation of environmental programmes;

� securing the effective cooperation of, and contribution from, the rele-
vant scientific and other professional communities in all parts of the
world;

� providing, on request, advisory services for the promotion of interna-
tional cooperation in the field of the environment.

The cost of servicing the Governing Council and providing the secretariat
are to be borne by the regular budget of the United Nations. The pro-
gramming and administrative costs are to be borne by the Environment
Fund, also established by the Resolution.

The initial focus of UNEP was sectoral and largely linked to pollution
issues. Since then, as the environmental agenda has grown in breadth
and complexity, UNEP has become increasingly cross-sectoral. These
developments, although necessary, have had some undesirable effects,
such as increased competition among UN bodies, as well as duplication
of functions.2

UNEP’s secretariat structure has evolved over its lifetime, and reflects
the growing complexity of its mandate and programme. It can no longer
be considered a ‘‘small’’ secretariat, although by UN standards it is still
relatively modest. UNEP now has six regional offices, covering every
area of the world, as well as a number of offices relating to science and
technology and a host of environmental treaty secretariats.

UNEP’s achievements

UNEP has a record of important environmental achievements. UNEP
was at the forefront of developing environmental law at national, re-
gional and global levels. At the global level, major treaties such as the
Montreal Protocol on the Protection of the Ozone Layer, the Basel Con-
vention on the Control of Transboundary Movements of Hazardous
Wastes and Their Disposal and the Convention on Biological Diversity
were the result of UNEP initiatives. UNEP was also a key promoter of
regional seas treaties, e.g. the Barcelona Convention, and has an exten-
sive programme to assist developing countries in developing national en-
vironmental law.

UNEP has also built tremendous credibility as an institution that pro-
vides policy-relevant scientific information about the environment. The
best example of this is the Global Environment Outlook (GEO). GEO-
2000 was an important achievement in reviewing the state of the world’s
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environment. The process leading up to GEO-2000 was both participa-
tory and cross-sectoral, and based largely on the work of a coordinated
network of Collaborating Centres that prepared most regional inputs.
The result was an integrated assessment combined with bottom–up envi-
ronmental reporting. Usefully, GEO-2000 not only identified the envi-
ronmental challenges and priorities in each of the earth’s regions, but
also provided guidance on real-life alternative policy responses to ad-
dress the issues raised. This highlights UNEP’s strong potential to link
credible scientific assessment with policy advice. GEO-2003 builds on
this experience by reviewing the environmental policy choices made
over the past 30 years and considering various scenarios for the coming
30 years.
Finally, UNEP has succeeded in raising the importance of environmen-

tal issues throughout the UN system. Since 1972, a large number of UN
agencies have developed environmental programmes,3 and the impor-
tance of the environmental agenda within the UN is now unquestioned.

The UNEP reform process

Despite these impressive achievements, there has been consensus for a
number of years that UNEP was not fulfilling its full potential and that
steps needed to be taken to strengthen it.

Why reform of UNEP is necessary

Reforming UNEP is necessary for a number of reasons:
� UNEP’s budget is insufficient for UNEP to carry out its mandate; con-
tributions fluctuate from year to year, and the level of contributions is
unpredictable;

� UNEP’s role and focus have been under increasing question since
the United Nations Conference on Environment and Development
(UNCED) in 1992;

� there is a perceived need for a more forceful and authoritative global
environmental institution;

� there is an increasing sense of policy incoherence among the different
international bodies dealing with environmental issues, with UNEP
lacking the authority to play a coordinating role.

The year of UNCED proved to be fateful for UNEP, and in many ways a
turning point. UNEP’s role during the UNCED process was unclear. Cer-
tainly, it did not play a leadership role. UNCED itself created several
new institutions, but two key ones – the UN Commission on Sustain-
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able Development (CSD) and the UN Framework Convention on Cli-
mate Change – were not linked directly to UNEP. Indeed, the CSD’s
mandate appeared to overlap somewhat with that of UNEP, again creat-
ing confusion about what exactly UNEP’s role was in the UN system.
Adding to the confusion is that both UNEP and the CSD report to the
Economic and Social Council (ECOSOC), sometimes on overlapping
issues – although in the case of UNEP, it reports to the UN General As-
sembly through ECOSOC.

Notwithstanding the importance that Agenda 21 assigned to UNEP,
1992 was also the high point in government financial contributions to
UNEP. Gradual discontent among donors led to a financial crisis in 1996
and 1997, when some donor governments froze their contributions. In
1998, 73 countries contributed to the Environment Fund, whereas in
2000 only 56 countries contributed.4

Previous initiatives

Although the official discussion on reforming UNEP – and international
environmental governance – is relatively recent, there have been several
milestones that have impacted on UNEP’s work.

A key milestone was UNCED, which established a new set of norms
and institutions that UNEP needed to fit into. Chapter 38 of Agenda 21
includes a set of 14 priority areas, on which UNEP was meant to con-
centrate.5 In 1997, the Governing Council adopted the Nairobi Declara-
tion on the Role and Mandate of the United Nations Environment
Programme. This Declaration emphasized that UNEP was and should
continue to be the principal UN body in the field of the environment. Ac-
cording to this Declaration, UNEP is to be the leading global environ-
mental authority that sets the global environmental agenda, promotes
the coherent implementation of the environmental dimension of sustain-
able development within the UN system, and serves as an authoritative
advocate for the global environment. The Declaration went on to elabo-
rate a mandate for UNEP that focused on the following areas:
� to analyse the state of the global environment and assess global and re-
gional environmental trends, to provide policy advice, to provide early
warning information on environmental threats, and to catalyse and
promote international cooperation and action, based on the best scien-
tific and technical capabilities available;

� to further the development of international environmental law aimed
at sustainable development, including the development of coherent in-
terlinkages among existing international environmental conventions;

� to advance the implementation of agreed international norms and poli-
cies, to monitor and foster compliance with environmental principles
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and international agreements, and to stimulate cooperative action to
respond to emerging environmental challenges;

� to strengthen its role in the coordination of environmental activities
in the UN system in the field of environment, as well as its role as an
implementing agency of the Global Environment Facility, based on its
comparative advantage and scientific and technical expertise;

� to promote greater awareness and facilitate effective cooperation
among all sectors of society and actors involved in the implementation
of the international environmental agenda, and to serve as an effective
link between the scientific community and policy makers at the na-
tional and international levels;

� to provide policy and advisory services in key areas of institution-
building to governments and other relevant institutions.6
In 1998, the UN Task Force on Environment and Human Settlements

was established at the initiative of the UNEP executive director. It made
a number of recommendations on improving the effectiveness of UNEP.
This led to UNGA Resolution 53/242 of 28 July 1999, which paved the
way for a more focused UNEP mandate concentrated on the following
priority areas:
� environmental information, assessment and research, including envi-
ronmental emergency response capacity and strengthening of the early
warning and assessment functions of UNEP;

� enhanced coordination of environmental conventions and development
of environmental policy instruments;

� technology transfer and industry;
� support to Africa.7
This latest refocusing of the mandate seems useful. Given the limited fi-
nancial resources and the complexity of the challenge of providing global
leadership, it is not possible for an intergovernmental institution such as
UNEP to be very diffuse in its scope while at the same time trying to be
effective in all areas. A limited focus should facilitate priority-setting and
lead to more effective and targeted outputs.
From 2000 to 2002, UNEP anchored an expert process on international

environmental governance (IEG). This did not lead to major innova-
tions,8 although a number of interesting ideas were proposed, several of
which are discussed in the next section.

Current proposals to strengthen UNEP

In the context of the current discussions on international environmental
governance, a number of proposals have been made to strengthen
UNEP without changing its legal status.
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The Global Ministerial Environment Forum (GMEF)

The GMEF is at the heart of a revitalized UNEP. The extent to which
UNEP will be strengthened in coming years will depend on the success
of the GMEF in providing environmental leadership and leveraging con-
crete results.

Role and functions

The Nairobi Declaration stated that UNEP should serve as the world fo-
rum for the ministers and the highest-level government officials in charge
of environmental matters in the policy and decision-making processes of
UNEP.9 Following this, UNGA Resolution 53/242 established the GMEF
as an annual ministerial-level forum. The UNEP Governing Council con-
stitutes the forum in the years that it meets in regular session, and in al-
ternate years the GMEF takes on the form of a special session of the
Governing Council. Participants are to:

gather to review important and emerging policy issues in the field of the environ-
ment, with due consideration for the need to ensure the effective and efficient
functioning of the governance mechanisms of the United Nations Environment
Programme, as well as possible financial implications, and the need to maintain
the role of the Commission on Sustainable Development as the main forum for
high-level policy debate on Sustainable Development.10

The UN Legal Counsel has clarified that, because the GMEF is merely a
forum for discussions and dialogue, it does not have its own independent
legal standing or status.11 Therefore, an affirmative decision, reflected in
an instrument, will have to be taken in order to change this status, which
should address both the GMEF and the GC.

To date, five meetings of the GMEF have taken place, with the last one
in March 2004 in Jeju, South Korea. These meetings have been successful
in raising the profile of the environmental agenda,12 but more thought
needs to be given to defining the role and structure of the GMEF. The
Committee of Permanent Representatives to UNEP asserted in 2001
that the GC/GMEF should be:

placed as the cornerstone of the international institutional structure of Interna-
tional Environmental Governance. It should provide general policy guidance
to and promote coordination with the other relevant organizations in the environ-
ment field, while respecting the legal independence of the MEAs. GC/GMEF
should become the central forum for Ministerial policy discussions along the
lines of a refined ‘‘Malmö model’’, i.e. a well focused and well structured forum
for its extensive discussions to define priorities and address problems and needs
– institutional, operational and financial – in the global environmental field.13
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The CPR argues that the GC/GMEF could usefully be guided by the de-
velopment of objectives, principles, provisions, rights and obligations.
This would help strengthen the normative authority of UNEP. It would
clarify the links between UNEP and existing instruments, such as MEAs.
It would also clarify the role of UNEP in contributing to the wider
sustainable development agenda. Similarly, the G-77 proposed that the
GMEF be remodelled by encouraging it to ‘‘provide general policy guid-
ance to, and promote coordination with, the other relevant organizations
in the environmental field’’.14
The President of the UNEP Governing Council has proposed that the

GMEF consider grouping issues relating to environmental assessment
and monitoring, early warning, and emerging issues.15 It was further sug-
gested that the GMEF consider addressing the environmental aspects of
one or two selected sectoral issues on an annual basis. The President also
recommended having the UNEP CPR continue to play its mandated role
in monitoring the implementation of GC/GMEF decisions, as well as in
preparation for the sessions. All of these suggestions would appear likely
to enhance the impact and effectiveness of the GMEF and have the po-
tential to link usefully with UNEP’s current focused mandate.
The relationship between the GMEF and the GC is complex and re-

mains to be clarified. In some ways, the GMEF is very different from the
traditional UNEP Governing Council. The GMEF addresses issues that
are beyond UNEP’s programme and it operates in a different manner
from the GC. However, since UNEP’s role in supporting the GMEF and
the implementation of its recommendations is pivotal, it may be appro-
priate to link the GMEF closely to the Governing Council – for example
by deeming GMEF meetings to be a special session of the Governing
Council. Indeed, the functions of the Governing Council under UNGA
Resolution 2997 are sufficiently broad to allow it to capture most of the
functions of the GMEF. Indeed, UNEP’s CPR provides a useful basis
for supporting the GMEF. The specific functions of the GMEF need to
be better clarified so that the distinction from a normal GC meeting be-
comes more apparent – and to ensure that the participants in a GMEF
meeting are fully unencumbered in addressing issues that are beyond
the current UNEP programme. A fuller examination of the functions
and membership needs to take place, based on the experience with the
GMEF.16 In addition, the size of the bureau and the Rules of Procedure
may need to be altered. Ultimately, a new UNGA resolution may be nec-
essary.
In order for the GMEF to have the proper authority to take decisions

regarding coordination, a legal instrument will need to be elaborated.
The European Union has called for the elaboration of a ‘‘general agree-
ment’’, without specifying its form. Such an instrument could take the

74 RICHARD G. TARASOFSKY



form of a memorandum of understanding between the relevant organiza-
tions or even a statute adopted by member states. A UNGA resolution
would also be possible, but that would bind only UN institutions.

A reformed GMEF should also be credible to civil society. Structured
mechanisms to ensure a meaningful civil society input will be discussed
further in subsequent sections of this chapter. Civil society input will be
particularly important because the intent of the GMEF is to be a differ-
ent type of forum from other intergovernmental bodies, in the sense of
promoting ‘‘actual debate, more in-depth discussions, more interaction
with major groups to produce innovative strategies that can meet tomor-
row’s challenges’’.17 It has been suggested that the GMEF adopt ‘‘CSD-
style approaches’’ to interactive discussion between states and observers.

The results of GMEF deliberations should be fed through the UNEP
process, as well as throughout the Environmental Management Group
(EMG), which was created to improve coordination throughout the
United Nations on work related to environment and human settlements.
G-77 recommends that it report to the Commission on Sustainable De-
velopment. It is an open question whether the GMEF should report to
ECOSOC or directly to the UN General Assembly. Having it report
to both might be appropriate, since ECOSOC would be able to link the
results more closely to the work of the CSD, which also reports to it. The
President of UNEP has suggested that environmental policy and financ-
ing issues would be better linked by having the GMEF play a stronger
role in providing policy advice to multilateral financial institutions and
the Global Environment Facility (GEF), including through regular dia-
logues with the heads of these institutions. This could also lead to in-
creased and coordinated funding of GMEF outputs.

It is important that the work of the GMEF does not become under-
mined or paralysed by the political dynamics that have had an adverse
impact on the effectiveness of the CSD. Much will depend on the political
will of the GMEF members, but also on the clarity of the mandate and
programmes of the GMEF, as well as its structure.18 A clear division
between the GMEF and the CSD must be made, although the two agen-
das might also usefully be linked for particular items. In principle, the
starting point should be that the GMEF addresses environmental issues,
with a view to achieving sustainable development, whereas the CSD
seeks to create appropriate balances between all three pillars of sustain-
able development – environmental protection and economic and social
development.

Membership

A key issue on which consensus has yet to emerge is whether member-
ship in the GMEF should be universal. So far, the format has been to
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limit formal membership to members of the Governing Council, while al-
lowing any other state to attend as an observer. The UN Legal Counsel
has argued that, to fulfil the mandate of the GMEF, it is necessary for it
to have universal membership, as has the President of the UNEP Gov-
erning Council.19 The European Union has also indicated that it favours
universal membership. Indeed, universal membership would seem to be
in accordance with the leadership role and coordinating functions that
the GMEF should have.
The G-77 is open to considering the expansion of the membership of

the GMEF so as to be universal, although it considers the present ar-
rangement to be adequate. If the membership were to be expanded, the
G-77 would not oppose this as long as it does not impact negatively on
UNEP, does not consume additional financial resources, and does not
jeopardize the present position of the Commission on Sustainable Devel-
opment as ‘‘the main forum for high-level policy debate on sustainable
development’’.20 The issue of universal membership remains unresolved,
but the report of the International Environmental Governance process
endorsed the need for universal ‘‘participation’’ in the GMEF.21
In order to ensure that the GMEF can address all environmental is-

sues, it is necessary to ensure that participation is not limited to envi-
ronment ministers.22 Other ministries (such as fisheries and forests)
that traditionally deal with some environmental issues should also be en-
couraged to participate in the GMEF, as appropriate. But in principle
this should be in coordination with, and under the leadership of, the en-
vironment ministries. This would be another argument for not limiting
membership in the GMEF to UNEP members, since UNEP members
tend to be represented at UNEP through their environment ministries.
Another issue is the participation of representatives of other interna-

tional institutions that have an impact on the environment. In principle,
their participation should be encouraged – perhaps by convening meet-
ings of the EMG adjacent to meetings of the GMEF. Depending on the
membership of the EMG, it would also be useful to allow the GMEF the
right to invite representatives from agencies on an ad hoc basis, depend-
ing on the particular agenda items. The institutions invited might also
come from outside the UN family (for example, the WTO, the World
Bank and the International Monetary Fund).

The role of scientific assessments and raising awareness

In order for the GMEF to be able to lead in setting the environmental
agenda, it will need to be serviced with credible scientific information.
The GEOs have been useful but are not well suited to the needs of
decision makers. Both the Committee of Permanent Representatives to
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UNEP and Norway proposed enhancing UNEP’s function of providing
scientific assessments and raising awareness by establishing an Intergov-
ernmental Panel for Assessing Global Environmental Change.23 So far
the decision to establish this has not been taken. The envisaged Intergov-
ernmental Panel would be a subsidiary body of the GC/GMEF; it would
be based on the experience of the Intergovernmental Panel on Climate
Change and supported by UNEP’s programme. According to the Com-
mittee of Permanent Representatives:

The Panel would respond to and fuel the environmental agenda with cutting edge
science on environmental change and its consequences for social and economic
development. It would synthesize knowledge and interlinkages, inter alia, based
on existing initiatives. The pyramidal outputs ranging from in-depth reports, out-
looks (GEO), and ICT-products to summaries would enjoy both political owner-
ship and scientific credibility.24

The CPR also proposed reviewing the modalities of an independent
and impartial system that could receive, gather and present information
on solutions to new and emerging environmental concerns. This system
should be based on UNEP’s ongoing activities.

This proposal is a welcome one, so long as it has functional linkages
with the work of other UNEP bodies and regional networks catalysed
through regional ministerial environmental forums. According to the
Norwegian proposal, ‘‘the Global Environmental Outlook could become
a point of departure for defining the scope of the assessment and become
an integral part of the outputs generated’’.25

Linking the global and regional agendas

To provide relevant leadership on the most pressing environmental is-
sues, the GMEF will need to have links to what actually happens on the
ground. UNEP has both a global and a regional structure, with the poten-
tial to ensure that the global and regional levels are linked in such a way
that the GMEF can provide global leadership that takes account of
regional priorities. However, to fulfil this potential, clear linkages will
have to be made to regional environmental forums (which suggests that
regional programmes develop the capacity and structure to feed into the
GMEF process). The importance of linking the GMEF to regional minis-
terial environmental forums was noted in GC Resolution 21/20 of 9
February 2001 on Governance of the United Nations Environment Pro-
gramme and Implementation of General Assembly Resolution 53/242.

Regional ministerial environmental forums do not yet exist in every
region. However, the Forum of Ministers of the Environment of Latin
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America and the Caribbean, formed in the 1980s, provides an instructive
experience of their potential. That Forum of Ministers established an
Inter-Sessional Committee, which is charged with reviewing progress in
the implementation of agreements, making proposals for future work
and identifying themes for future consideration by the forum. In addi-
tion, an Inter-Agency Technical Committee was established to develop
and implement projects and activities based on the decisions and prior-
ities of the Forum of Ministers. The members of the Inter-Agency Tech-
nical Committee currently include UNEP (the coordinator), the Inter-
American Development Bank, the UNDP, the United Nations Economic
Commission for Latin America and the Caribbean, and the World Bank.
As an illustration of the types of decision taken at the Forum of Minis-

ters of the Environment of Latin America and the Caribbean, the Thir-
teenth Meeting decided, inter alia:26
� to approve the Regional Strategic Action Plan 2002–2005;
� to recommend the ratification of various multilateral environmental
agreements;

� to develop a strategy for countries of Latin America and the Caribbean
to adopt sustainability indicators;

� to request UNEP to continue providing leadership in the preparation
of integrated environmental assessments at the regional level, and to
provide support to countries in preparing national assessments within
the framework of the Global Environment Outlook process and meth-
odology;

� to request UNEP to continue developing sectoral and targeted assess-
ments within the GEO methodology;

� to request UNEP to continue developing environmental databases and
indicators;

� to request the Inter-Agency Technical Committee to cooperate in de-
signing and coordinating project proposals to the GEF.

This experience suggests that it is possible to develop positive linkages
between the global and regional agendas. However, to become more
meaningful, the regional level will need to be endowed with sufficient
capacity and programmatic basis to ensure that the global agenda is effec-
tively implemented in the most appropriate fashion at the regional level.
Regional ministerial environmental forums, similarly to the GMEF,
should seek close relations with other regional institutions, including
those established by regional environmental treaties (as called for by the
World Summit on Sustainable Development Plan of Implementation
in 200227). The optimal scenario would be a legal instrument between
relevant institutions that would clearly articulate the policy and pro-
grammatic role of regional ministerial environmental forums. Certain ob-
stacles will need to be overcome, such as the reality that many regional
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environmental treaties are not UN based. However, the importance of
achieving synergies at the regional level suggests that modalities for en-
hanced cooperation ought to be found. Beyond the adoption of a legal
instrument, participating governments will need to be politically com-
mitted to effective implementation of the results of these forums.

UNEP’s role in enhancing synergies among MEAs

There is a need to ensure coordination of the programming and further
development of MEAs, to avoid unnecessary duplication, as well as to
maximize synergies (for a discussion of clustering of MEAs, see chapter
2 in this volume). There is consensus on the need for coherence between
MEAs, coordination, compliance, and capacity-building for implementa-
tion.28 The UN Task Force on Environment and Human Settlements
made the following recommendations:

UNEP’s substantive support to global and regional conventions should be
founded on its capacities for information, monitoring and assessment, which
need to be strengthened substantially and urgently. UNEP should build its capa-
city and its networks of support in order to ensure the scientific underpinning of
conventions, to respond to their requests for specialized analysis and technologi-
cal assessments, and to facilitate their implementation.29

To achieve this, action is needed at both the secretariat and policy-
making levels. UNEP is well placed to make this happen by:
� linking MEA actions with GMEF and EMG recommendations;
� providing technical support in the development and implementation of
cross-cutting themes (e.g. compliance and dispute resolution); and

� establishing a mechanism for monitoring the decisions of MEA bodies
to identify inconsistencies and then bring such inconsistencies to the
appropriate MEA bodies.
The International Environmental Governance process also recom-

mended having the GC/GMEF review progress through MEA Confer-
ences of the Parties (COPs).30 The GMEF could usefully make norma-
tive and organizational recommendations directed at MEAs. Normative
recommendations could include clarifying the main principles to be in-
corporated into MEAs with a view to harmonizing their implementation;
organizational recommendations might include the clustering of MEAs.

Some formal issues need to be considered here. For example, not all
MEAs are affiliated with UNEP, and not all MEAs have the same mem-
bership. However, UNEP has already been active in enhancing coordina-
tion for a number of years, and so far these obstacles have not proved to
be insurmountable. It might also be useful to distinguish between the
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challenges of achieving policy synergy and programmatic synergy, be-
cause the choice of instruments would be different.
One of the proposals currently being considered is to enhance coordi-

nation between MEAs through annual meetings of the bureaus of the
MEA COPs.31 It is proposed that these meetings should consider the pri-
orities of their work programmes and linkages to other MEAs and inter-
governmental organizations in an integrated manner. This could entail:
� promotion of cooperation and complementarity at the policy level;
� joint efforts to respond to basic human needs, such as poverty allevia-
tion, food security, access to clean water and technology;

� building synergies at the programmatic, scientific and technical levels;
� avoiding potential inconsistencies among decisions adopted by Confer-
ences of Parties;

� monitoring the implementation of COP decisions.
The GMEF could take a central role in developing a work programme

for these meetings. It also has been suggested that such meetings of the
bureaus could be dovetailed with GMEF meetings. Furthermore, since
synergy and coordination between MEAs are vital at the implementation
level, UNEP, in collaboration with MEA secretariats and possibly the
UNDP, the FAO and the World Bank, could facilitate the establish-
ment of national coordination mechanisms and provide advice on these
issues.32
One example of how UNEP can support synergy between MEAs was

the proposal for the 2002 meeting of the GMEF that a set of guidelines
on enforcement and compliance with MEAs be adopted.33 The guide-
lines, adopted in 2002,34 include a set aimed at enhancing compliance
with MEAs and a set aimed at national enforcement and international
cooperation to combat violations of laws implementing MEAs. The suc-
cess of these guidelines will partly depend on the extent to which UNEP
can support effective implementation – for example through information
exchange and capacity-building – and can define linkages and feedback
loops between the two sets of guidelines.

UNEP’s role in the coordination of environmental activities within
the UN system

UN General Assembly Resolution 53/242 of 28 July 1999 expressed sup-
port for the creation of an Environmental Management Group (EMG),
with a view to enhancing inter-agency coordination in the field of envi-
ronment and human settlements. At present, the executive director of
UNEP chairs the EMG. At the second meeting, held on 15 June 2001,
27 organizations were represented, including UNEP.35 A secretariat has
recently been established for the EMG, based in Geneva.
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According to the executive director of UNEP:

[the EMG is to be a] problem-solving, results-oriented mechanism to foster coor-
dinated action on specific environmental issues. It is envisaged that an important
goal of the Environmental Management Group will be to achieve effective coor-
dination and joint action to identify, address and resolve collectively specific
problems and concrete environmental issues. It will provide a forum for an early
discussion and the sharing of information on such issues. It is expected that
the Environment Management Group will facilitate the mandate of UNEP to
integrate the environmental dimension of sustainable development into United
Nations programmes, as emphasized by the Governing Council in its Decision
20/12.36

The G-77 had expressed the view that the reporting relationship of the
EMG should be not only to the GMEF but also to the CSD.37 However,
this may not be necessary if the GMEF interacts effectively with the
CSD. Since the focus of the EMG is on the environmental pillar of
sustainable development, it should have a direct relationship with the
GMEF rather than with the CSD, whose focus is on all three pillars of
sustainable development. This would allow the EMG to respond most ef-
fectively to any policy guidance from the GMEF.

The EMG has developed criteria for selecting priority themes. In addi-
tion to selecting themes of common concern to the Group, the EMG
works on issues that are prominent on the international agenda; can be
concretely addressed in 6–12 months, producing deliverable outcomes;
and are not being taken up in other parts of the United Nations.38 Cur-
rently, the EMG has established three Issue Management Groups: Har-
monization of National Reporting for Biodiversity Related Conventions;
Environment Related Capacity Building; and Intergovernmental Stra-
tegic Plan for Capacity Building and Technology Support. In October
2001, the Issue Management Group on the Harmonization of Informa-
tion Management and Reporting for Biodiversity-Related Treaties pro-
posed that an action plan for a more proactive approach to harmoniza-
tion be developed, partly on the basis of pilot projects, which would
identify lead roles, participation and available resources.39 The issue
management approach is useful and should produce concrete results.
Once the GMEF begins to address coordination issues, the EMG could
also be more active in facilitating the coordination of priority implemen-
tation issues.

Civil society inputs into UNEP

UNEP’s authority and credibility can be enhanced if it takes civil society
inputs on board in a meaningful way. According to the Malmö Decla-
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ration, civil society ‘‘provides a powerful agent for promoting shared
environmental purpose and values. Civil society plays an important role
in bringing emerging environmental issues to the attention of policy
makers, raising public awareness, promoting innovative ideas and ap-
proaches, and promoting transparency as well as non-corrupt activities
in environmental decision making.’’40
There is a need to ensure that civil society has an input into the policy,

programme and implementation components. At the same time, capacity-
building is necessary to ensure meaningful public participation in devel-
oping countries. Achieving this will entail some formalization.
The Nairobi Declaration called for the establishment of a ‘‘cost-

effective and politically influential inter-sessional mechanism’’ whereby
the participation of major groups would be increased.41 Partly in re-
sponse, UNEP established a Civil Society and Non-Governmental Or-
ganizations Unit within the secretariat. In addition, the GMEF was ini-
tially established with the idea of attracting civil society input.
UNEP Governing Council Decision 21/19 of 9 February 2001 called for

the development of a strategy on enhancing the engagement of civil soci-
ety in the work of UNEP. This strategy was presented at two meetings of
the GMEF in February 2002 in Cartagena, Colombia, and in February
2003 in Nairobi, Kenya.42 The strategy calls for a more institutionalized
relationship between civil society, the GC/GMEF and the secretariat
through a Global Civil Society Forum, composed of stakeholder repre-
sentatives. It was intended that this multi-stakeholder body would meet
prior to the GC/GMEF meetings ‘‘to reflect on issues of major concern
of the global environment, and to make recommendations on these mat-
ters to be considered by these meetings. Such a body shall not have any
decision-making role, but modalities for the development of the forum
will be agreed with the CPR.’’43
The strategy implies that certain legislative changes might be necessary

to strengthen the input of civil society. Rule 69 of the Governing Council
Rules of Procedure currently limits participation to international non-
governmental organizations (NGOs). The strategy suggests that this
restriction is outmoded and that the categories of group to be allowed
observer status should include international NGOs, representatives of
civil society networks (including national-level designated representa-
tives), national/local NGO members of global multi-stakeholder networks
dealing with environmental policy, national NGOs with documented con-
tributions to global environmental policy processes, and NGOs accred-
ited to the CSD or an MEA. This would need to be worked on further,
so as to define ‘‘NGO’’ more precisely, particularly as regards the private
sector.
The strategy has evolved over time in part out of recognition that sig-
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nificant additional financial resources are not likely to become available
to support the engagement of civil society. Thus, the current version re-
frains from proposing major new activities for which financial resources
would be unavailable.

These proposals, if fully implemented, would considerably enhance the
participation of civil society in the setting of global environmental policy,
as well as in the activities of UNEP. The strategy is therefore to be wel-
comed. However, one element is questionable. In the strategy, the exec-
utive director is to select the members of the Civil Society Advisory
Group to the Executive Director. This group might be more credible if
the NGO community determined the membership. There is a strong tra-
dition of ‘‘self-selection’’ by NGOs in various international environmen-
tal forums, and there is every reason to believe that the NGOs would be
able to self-select in this instance.

Improving the financing of UNEP

Regular finances

The lack of sufficient and predictable funding for the UNEP programme
has been a significant – perhaps the most significant – handicap since the
beginning. At present, UNEP is funded by voluntary contributions to the
Environment Fund, counterpart contributions earmarked in support of
selected project activities, trust funds, and the UN regular budget. Its
budget is generally in the area of US$60 million per year, which is far
less than the budget of most environmental ministries in developed
countries, and even of some international NGOs. The Governing Council
decided that the programme and support budget for the 2002–2003 bien-
nium would be US$119.88 million.

The executive director has identified several problems associated with
the funding of UNEP:
� the apportionment of the UN regular budget has decreased over the
years to a very low level;

� contributions to the Environment Fund are on a voluntary basis;
� the limited number of countries contributing to the Environment Fund;
� the decrease in the number of countries contributing to the fund;
� increasingly, contributions are made in earmarked form.44
The result is that the funding is both inadequate and unpredictable. Both
of these factors significantly impede effective programming.

The CPR examined several options for funding UNEP.45 In its view,
mandatory assessments using the UN scale of assessments were not po-
litically feasible and would be opposed by both donor and developing
countries. Thus, the only feasible options were variants of the current
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system, which is based on voluntary contributions. These options in-
cluded: (1) negotiated and agreed assessed contributions on a voluntary
basis, with a multi-year perspective; (2) voluntary contributions on the
basis of the UN assessed scale, with a multi-year perspective; and (3)
increased voluntary contributions on an agreed basis, with a multi-year
perspective, in support of ‘‘operational’’ costs by developed countries,
and enhanced financing of ‘‘administrative’’ costs from the UN regular
budget. In particular, the idea of a voluntary indicative scale of contribu-
tions was endorsed by the IEG process.46 Although the options exam-
ined by the CPR were considered to have the advantages of flexibility
and stability, several potential disadvantages were also identified:
� a system of periodic negotiations may be a time-consuming and cum-
bersome process;

� a new mechanism for such negotiations has to be developed;
� it still may be difficult to reach a consensus on the adequate level of
payments;

� late payments could affect cash flow.
Given these conditions, it cannot realistically be expected that the finan-
cing of UNEP will become fully adequate and stable in the near future.
Other solutions must also be pursued.
One possibility, which has already been raised, is to distinguish be-

tween programming and administrative budgets. It would then be envis-
aged that the UN regular budget would cover the administrative costs,
whereas the Environment Fund would cover the programming costs.
This separation was envisaged by UNGA Resolution 2997 but has not
been fully implemented. Although this approach seems sensible, it may
not be realistic to expect any significant increase in the allocation from
the UN regular budget, given the overall budgetary constraints and defi-
cits in the UN system.
Another possibility is to examine whether the programming and fund-

ing cycle is adequate. Although planning on a biennial basis is probably
more suitable than an annual basis, it might be too short a cycle for
UNEP to act strategically. If indeed UNEP is to be programmatically
led by the Global Ministerial Environment Forum, and if multi-year con-
tributions are indeed the more feasible option for funding UNEP, it
might make more sense for the programming to cover the same time
period. That way, the budgetary needs for the full contribution period
might be clearer, and, at the same time, donors might be more attracted
to funding a programme that is more strategically oriented.

Linkages between UNEP and the Global Environment Facility

The idea of UNEP and the Global Environment Facility (GEF) having a
more intensified relationship has been on the agenda for years.47 The
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1998 Task Force on Environment and Human Settlements recommended
the following:

Consistent with the GEF instrument, UNEP’s role in providing environmental
advocacy, analysis and advice in shaping GEF priorities and programme should
be strengthened, building on UNEP’s current responsibility for ensuring the
scientific underpinning of GEF activities. UNEP should act as a catalyst and
advocate for new directions and should take the lead among the three GEF im-
plementing agencies in providing environmental advice.48

The GEF was launched formally in 1994, following a three-year pilot
phase. Its implementing agencies are the World Bank, the UNDP and
UNEP. Membership in the GEF is open to any state member of the
United Nations or its Specialized Agencies.49 Its mandate, structure and
functions are described in the Instrument for the Establishment of a
Restructured GEF (1994).50 It was intended to be a mechanism for inter-
national cooperation providing new and additional grants and conces-
sions on funding to meet the ‘‘agreed incremental costs of measures to
achieve agreed global environmental benefits’’ in four focal areas: cli-
mate change, biodiversity, international waters, and ozone depletion (Art-
icle 2). In addition, the agreed incremental costs of activities concerning
land degradation as they relate to the four focal areas are eligible for
funding (Article 3).

The GEF is also the financial mechanism for the implementation of the
UN Framework Convention on Climate Change (FCCC) and the Con-
vention on Biological Diversity (CBD). As such, it is to function under
the guidance of, and be accountable to, the Conferences of the Parties
of these conventions, which have the authority to decide on policies, pro-
gramme priorities and eligibility criteria for the purposes of the conven-
tions (Articles 6 and 26). The GEF has been called upon to be the finan-
cial mechanism on an interim basis for the Convention on Persistent
Organic Pollutants and a new focal area on land degradation will support
the implementation of the Convention to Combat Desertification.

UNEP’s primary role is defined as catalysing the development of scien-
tific and technical analysis and advancing environmental management in
GEF-financed activities. It is to provide guidance on relating GEF-
financed activities to global, regional and national environmental assess-
ments, policy frameworks and plans, and international environmental
agreements (Article 11(b) of Annex D). UNEP is also to establish and
provide the secretariat for the Scientific and Technical Advisory Panel
(STAP), which is an advisory body to the GEF (Article 24).

STAP is intended to provide objective, strategic scientific and technical
advice on GEF policies, operational strategies and programmes; to con-
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duct selective reviews of projects; and to maintain a roster of experts.
STAP’s activities are to be integrated with those of the GEF secretar-
iat and the implementing agencies. STAP is to be complementary to
other scientific and technical bodies, especially those under the CBD,
the FCCC and the Convention to Combat Desertification. For areas in
which the GEF is not a financial mechanism for a convention, STAP is
to advise on the development of scientific and technical criteria and pro-
vide scientific and technical advice on priorities for GEF funding.
STAP’s role in providing strategic advice to the GEF includes the

following:
� advising on the state of scientific, technical and technological know-
ledge relating to each focal area, and highlighting policy and opera-
tional implications for the GEF;

� advising on the scientific and technical aspects of specific strategic
matters, such as cross-cutting issues, scientific coherence and integra-
tion of national and global benefits;

� advising on research that would improve the design and implementa-
tion of GEF projects and reviewing the research work of the imple-
menting agencies and the GEF secretariat;

� participating in the editorial review board for GEF scientific and tech-
nical publications.
In the first 10 years of its existence, the Global Environment Facility

allocated US$3 billion to project activities. During 1999–2000, the overall
UNEP–GEF-funded project portfolio amounted to an accumulated total
of US$286 million. This level of funding, although representing an in-
crease over previous years, indicates that UNEP does not account for a
very significant proportion of overall GEF expenditure.
It has been proposed that the GEF become a more integrated funder

of UNEP activities, but there are limits to the extent to which this can
happen. First, the two institutions have different objectives: whereas the
GEF is limited to funding the ‘‘incremental costs’’, UNEP’s mandate is
far broader than just the incremental benefits of global environmental
action. Secondly, the GEF is meant to work with all three implementing
agencies, each of which has a different approach and constituency, as well
as with the Conferences of the Parties of the conventions for which it is
the financial mechanism. Enhancing UNEP’s role and financial share
would therefore be complex and might encounter institutional resistance.
Although there are limits to the extent to which the GEF can be used

to support UNEP, a number of steps could be taken to strengthen the
operational partnership between the two. Indeed, UNGA Resolution 53/
242 of 28 July 1999 called for the enhancement of the role of UNEP as
the implementing agency of the GEF.51 Much could be done to enhance
collaboration between UNEP and the GEF, as well as with the other im-
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plementing agencies, through business planning and country coordina-
tion, and through reviewing and modifying the GEF operational pro-
grammes. The latter, in particular, would seem timely, since most of the
operational programmes were adopted in 1996, well before the MEA
COPs could provide much guidance. Moreover, the Strategic Partnership
between UNEP and the GEF, agreed in 1999, forms a useful basis upon
which to deepen cooperation. The initial phase of that Partnership cov-
ered three areas: assessment, global environmental knowledge manage-
ment, and global environmental outreach. The CEO/chairman of the
GEF proposed that the GEF should fund UNEP’s mutually agreed ac-
tivities of relevance to the global environment and the GEF, including:
assessment; scientific information; best practice and policy analysis;
capacity-building and training; and country-level coordination for sus-
tainable development.52

Coordination between the three implementing agencies could be im-
proved. An institutionalized high-level forum consisting of the heads of
the implementing agencies is intended to focus on strategic operational
issues, a common direction and broad guidance, and should meet not
less than once a year.53 Article 22 of the GEF Instrument calls for an
inter-agency agreement to be concluded by the three implementing
agencies based on the principles of cooperation elaborated in Annex D.
Discussions of such an agreement have surfaced, but no final text has
been agreed on.54

Miscellaneous proposals

There have been a number of other proposals on how to reform UNEP.
The G-77 has suggested that a limited operational role for UNEP should
be developed in conjunction with UNDP, which would enable it to cata-
lyse and promote international environmental cooperation and action.55
This might prove to be a useful option in the medium term. However, de-
veloping such an approach, even a limited one, would mean some funda-
mental changes in the character and operations of UNEP, and would
probably be best dealt with after the workings and status of the GMEF
and the EMG have been fully entrenched.

A civil society representative suggested in 2001 that an environmental
ombudsman or centre for the amicable settlement of disputes could be
established within UNEP.56 Such a role for UNEP could be developed,
based in part on the experiences of implementing the guidelines on com-
pliance and enforcement of MEAs. The modalities and scope of such
a body within UNEP would need further study but, in principle, such a
role could be very credibly occupied by UNEP.

A civil society representative also suggested that UNEP should be in-
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cluded in the UN Development Group.57 The need for linkages between
environmental and development policies within the United Nations is
manifest and the suggestion has now been acted on. It is to be hoped
that this will contribute an environmental perspective to operational co-
ordination on the ground.

Conclusions

In many respects, the current proposals to strengthen UNEP seem prom-
ising. Their ultimate success will depend on the extent to which govern-
ments and civil society are supportive – politically and financially. How-
ever, a lot will also depend on the confidence that UNEP can garner in
filling its important niche with credibility and leadership.

Approach to international environmental governance

The current proposals will allow UNEP’s approach to international envi-
ronmental governance to be multifaceted, innovative and integrative,
thus providing a forceful voice for the environment both within and
beyond the United Nations. The proposals largely play on UNEP’s
strengths: policy formulation, scientific assessment, a regionalized struc-
ture, linkages to a wide range of international institutions within the
United Nations, as well as with international financial institutions, a high
degree of interaction with civil society, and a commitment to building
capacity in developing countries. By combining policy leadership on a
limited set of priorities – established through mechanisms that link the
national, regional and global levels – with support for ensuring effective
implementation of these policies, a strengthened UNEP could play the
central role in international environmental governance. Key to all this
will be the extent to which UNEP succeeds in defining and enhancing
the mechanisms at the appropriate levels that create the linkages and
feedback loops necessary to foster innovative solutions, stakeholder
ownership and effective implementation.

Interface between politics and science

The proposal to create a subsidiary body to the GMEF that focuses on
scientific assessment has the potential to develop a solid interface be-
tween politics and science. It will be vital for UNEP to be able to inte-
grate the assessment process under the GMEF with its other work on
assessments, such as the GEO process, the Intergovernmental Panel
on Climate Change and STAP. Indeed, based on experience with the

88 RICHARD G. TARASOFSKY



GMEF, UNEP might consider expanding its role as a scientific adviser to
other global and regional institutions.

Financing

It is universally accepted that a strengthened UNEP will require a more
solid financial base than currently exists. The proposal to have UNEP
members contribute on a multi-year basis may be an improvement, as
would be an intensified relationship with the GEF, but it is far from evi-
dent that states are willing to commit the necessary resources to UNEP.
Thus, it can be expected that, even if the other proposals on strengthen-
ing UNEP are implemented, severe financial challenges will remain. To
overcome this, UNEP might consider exploring innovative funding part-
nerships with the private sector.

Participation levels

Participation of civil society appears to be a high priority in the current
proposals on strengthening UNEP. However, these proposals are mainly
aimed at the GMEF and the UNEP Governing Council. Certainly, a
deeper level of interaction between civil society and those bodies is to
be welcomed, but effective participation will also need to be developed
at regional and national levels, and capacity there is often lacking. More
thought needs to be given to the modalities of civil society at those levels,
as well as a greater commitment to build the capacity and mechanisms
necessary for effective public participation.

Policy influence at both the national and international levels

The ultimate test of the effectiveness of a strengthened UNEP will be
the extent to which it succeeds in influencing national and international
policy-making and implementation. UNEP has a particularly important
role in facilitating the implementation of international policy at national
levels. The current proposals, especially those relating to the GMEF and
the EMG, would help to enhance UNEP’s influence at international
levels. What is less certain is the extent to which its influence would be
felt on the ground, at national levels. UNEP national committees do not
seem to be well developed in many countries, and UNEP’s influence at
the regional level has been variable so far. The guidelines on enforce-
ment and compliance with MEAs are a useful example of what UNEP
can achieve by aiming at both national and international levels. Ulti-
mately, however, UNEP will need to develop mechanisms to link interna-
tional and national policy, to provide for effective interaction with civil
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society from all regions, and to provide a greater investment in capacity-
building at national and regional levels.
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4

A World Environment Organization

Steve Charnovitz

This chapter explores the idea of bolstering international environmental
governance by centralizing the current system under one umbrella insti-
tution. The idea received important backing in June 1997, at the United
Nations General Assembly Special Session, when Germany’s Federal
Chancellor Helmut Kohl, Brazil’s President Fernando Henrique Car-
doso, South Africa’s Deputy President Thabo M. Mbeki, and Singapore’s
Prime Minister Goh Chok Tong joined together in a ‘‘Declaration’’ for a
Global Initiative on Sustainable Development. A key point in that De-
claration was that ‘‘the establishment of a global environmental umbrella
organization of the UN with UNEP as a major pillar should be consid-
ered’’.1 That joint Declaration had been spurred by a proposal at a
Rioþ5 Forum held earlier that year.2 Although this Declaration did not
meet with enthusiasm at the Special Session, it energized long-time advo-
cates of such a reform and spurred policy makers to acknowledge the
need to think more systemically about the defects of global environ-
mental institutions. In the following four years, governments introduced
some new institutions and initiated a dialogue about more fundamental
changes. With the World Summit on Sustainable Development in Johan-
nesburg on the horizon, one environmental analyst opined that ‘‘there is
presently a certain institutional effervescence in the air’’.3

Nevertheless, the reformist hopes were left unfulfilled. At the Johan-
nesburg summit in September 2002, the governments gave little attention
to environmental governance, and instead focused their efforts on ad-
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dressing development goals. The conclusion of this chapter will reflect on
why the reform movement sputtered in the early 2000s.
The idea of an international agency for the environment is by no

means new. The attention to the environment in the early 1970s led
some analysts to propose the establishment of new agencies. In a lead
article in Foreign Affairs in April 1970, George Kennan proposed an
‘‘International Environmental Agency’’ as a first step toward the estab-
lishment of an ‘‘International Environmental Authority’’.4 The most
comprehensive proposal was developed by Lawrence David Levien, who
proposed a ‘‘World Environmental Organization’’ modelled on the prac-
tice of the International Labour Organization (ILO), which was created
in 1919.5 Such inspiring ideas were too ambitious for the governments
of that era, however, and they decided on a minimalist approach by cre-
ating the United Nations Environment Programme (UNEP) in 1972.6
Although some observers at the time recognized UNEP as unsatisfac-
tory, it settled the organizational question for a generation.7 In the early
1990s, however, dissatisfaction with the overall state of environmental
governance led to renewed attention to organizational structure and
effectiveness.
The most important proposal came from Sir Geoffrey Palmer, the for-

mer prime minister of New Zealand, who advocated new methods of
making environmental law, and called for action at the United Nations
Conference on Environment and Development in 1992 in Rio to estab-
lish a specialized UN agency for the environment.8 Sir Geoffrey pro-
posed the creation of an ‘‘International Environment Organization’’, bor-
rowing loosely from the mechanisms of the ILO. He saw an opportunity
for a ‘‘beneficial restructuring’’ of the world’s environmental institu-
tions that ‘‘would involve cutting away existing overlaps in international
agencies’’. No such action was taken at the Rio Conference, which in-
stead called for the creation of the Commission on Sustainable Develop-
ment (CSD) and for ‘‘an enhanced and strengthened role for UNEP and
its Governing Council’’.9
Within a couple of years, new support for institutional change came

from a different direction, the international debate on ‘‘trade and the en-
vironment’’, which had been rekindled in 1990 and was in full swing by
1993. Both camps in this debate saw the weak state of the environment
regime as a serious problem. The environmentalists yearned for an inter-
national agency that could stand up to the General Agreement on Tariffs
and Trade (GATT), which they saw as a threat to environmental mea-
sures. And the trade camp wondered whether a better environment re-
gime might spur the use of appropriate instruments for environmental
protection rather than inappropriate instruments such as discriminatory
trade measures.
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With one foot in both camps, Daniel C. Esty became a new champion
of establishing a new international environmental organization. His art-
icle ‘‘GATTing the Greens’’ contended that solving the trade and envi-
ronment conflict would necessitate not only a greening of trade rules,
but also a stronger organization of environmental governance.10 Esty
proposed the GATT as a good model for an environmental institution.
In 1994, Esty optimistically named the institution the Global Environ-
mental Organization (GEO),11 and in a series of studies he strengthened
the environmental arguments for institutional change. Esty began the
Global Environmental Governance Project at Yale in 1998, and has or-
ganized a series of study groups to improve understanding of the pro-
posals for change.

Ford Runge was another early advocate of institutional reform. In
1994, he proposed a World Environmental Organization to give stronger
‘‘voice’’ to environmental concerns.12 Runge suggested that a new orga-
nization could serve as a ‘‘chapeau’’ to the growing number of interna-
tional environmental treaties, but he did not elaborate on how that might
be done. In a more recent study, Runge argues that a GEO could allevi-
ate environmental pressure on the World Trade Organization (WTO).13

The ranks of academic advocates for a World Environment Organiza-
tion (WEO) have expanded in recent years. For example, Rudolf Dolzer
has proposed a global environmental authority ‘‘with the mandate and
means to articulate the international interest in an audible, credible and
effective manner’’.14 Frank Biermann has provided the most systematic
analysis of what a WEO would do.15 John Whalley and Ben Zissimos
have defined an economic role for a WEO.16 Peter Haas has advocated
a GEO to centralize support functions such as research, technology data-
bases and training for the various environmental regimes.17 The German
Advisory Council on Global Change has recommended that UNEP be
upgraded into an International Environmental Organization as an entity
or a Specialized Agency within the UN system.18 The Council points out
that this step might not suffice to remedy the deficits it sees, and suggests
consideration of another proposal that would involve integrating various
environmental agreements and their Conferences of the Parties into a
common Framework Convention Establishing an International Environ-
mental Organization.

Proponents of a WEO received a boost in June 2001 when the UN
High-Level Panel on Financing for Development (the Zedillo Commis-
sion) proposed that ‘‘[t]he sundry organisations that currently share
responsibility for environmental issues should be consolidated into a
Global Environmental Organization’’.19 However, the Commission’s re-
port was disappointingly thin on a proposed design for such an organiza-
tion or its exact rationale.

A WORLD ENVIRONMENT ORGANIZATION 95



WEO advocates have been challenged by some environmental experts,
the leading ones being Calestous Juma and Konrad von Moltke. Juma
has argued forcefully that the advocates of a WEO have produced ‘‘no
compelling organizing principle, clear design concept, or realistic plan’’
and have failed to explain how new institutions would operate better
than existing ones.20 Furthermore, he has criticized a WEO as being in-
herently bureaucratic, and contended that centralization is a ‘‘peril’’ in an
era of decentralization. He also warned that ‘‘the debate on creating a
new agenda diverts attention from more urgent tasks’’.21 Von Moltke
has expressed scepticism that a WEO would help in solving current prob-
lems, but has been less definitive in his criticism.22 Although emphasizing
the need for change, he has underlined the impracticality of a true WEO.
This chapter follows a comparative institutionalist approach in analy-

sing the issues surrounding a WEO. It is organized as follows. I begin by
developing a case for a WEO of moderate centralization. Next I discuss
the structure and functions of a WEO. Then I consider the extent to
which a WEO might contribute to achieving a set of specific objectives
for environmental governance. Lastly, a short conclusion is presented.

Refining the WEO debate

This part of the chapter has four sections: the first discusses the terms
‘‘WEO’’ and ‘‘centralization’’; the second explains why a fully centralized
WEO is inconceivable; the third presents some factors to consider in de-
ciding whether a WEO is a good idea; the fourth presents a case for set-
ting up a WEO.

Note on terminology

I shall employ the most commonly used term ‘‘World Environment Orga-
nization’’ and its acronym ‘‘WEO’’. Many international agencies start
with the modifier ‘‘World’’, such as the World Health Organization
(WHO), the World Meteorological Organization (WMO), the World In-
tellectual Property Organization (WIPO), the World Tourism Organiza-
tion, and the World Trade Organization (WTO). The oldest of these, the
WHO, goes back to 1946. Calling an organization ‘‘World’’ connotes a
universality that can be appropriate. It was the Chinese government that
had the inspiration of naming the new health organization a ‘‘World’’
agency.
Nevertheless, it should be said that a Global Environment Organiza-

tion would be a better name because it could be called a ‘‘GEO’’. Geo
means earth or land, and is a term that the public can readily understand
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and identify with. The public are unlikely to warm to a ‘‘wee-oh’’ any
more than they have warmed to a ‘‘dubya-tee-oh’’. Esty, who invented
the acronym GEO, argues that the new organization should be limited
to global rather than international functions. One can disagree with that
limitation and still see the wisdom of using the term GEO.

I shall employ the word ‘‘centralized’’ based on the framework paper
written by the United Nations University Institute of Advanced Studies
(UNU-IAS),23 but that is not the best descriptor. Advocates of a WEO
are not proposing true centralization. They are not saying that all envi-
ronmental governance needs to be in one building (like the WTO) or in
one organizational entity. They are not saying that the environmental
governance that goes on in every country and city in the world needs to
be centralized and directed from the top. Indeed, one of the advocates
of moving toward ‘‘an overarching, coherent international structure’’,
Michael Ben-Eli, says that he favours a ‘‘decentralized approach’’.24 Per-
haps some of the reaction against a WEO comes from analysts who are
reading too much into the term centralization.

The WEO proposal would be more accurately called a consolidation.
The myriad disconnected organizational boxes of global environmental
governance would be consolidated into fewer boxes with more network-
ing among the entities. Environmental governance would not necessarily
have one centre, but instead could have several leadership nodes.

Full centralization is inconceivable

If centralization is the aim, why not a single WEO that consolidates all
international environmental institutions under one umbrella? Such a
complete organization could comprise UNEP, the hundreds of multilat-
eral environmental agreements (MEAs), the WMO, the Global Environ-
ment Facility (GEF), the pollution control programmes of the Interna-
tional Maritime Organization (IMO), the International Tropical Timber
Organization, the fishery and forestry programmes from the United Na-
tions Food and Agriculture Organization (FAO), the Intergovernmental
Panel on Climate Change, the International Oceanographic Commission,
the United Nations Inter-Agency Committee on Sustainable Develop-
ment, the International Council for the Exploration of the Sea, and
many others.

Although a comprehensive WEO would have some compelling logic
behind it, such a massive reorganization is inconceivable. Yet, even if it
could be done, there are strong arguments against it. One problem is
that environmental issues are often diverse and might not coexist well.25
Another problem is that the resulting organization would cut a huge
swathe through domestic policy, and no government would be comfort-
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able giving any WEO executive that much responsibility. In pointing out
why a broad WEO would be impossible, von Moltke makes an additional
telling point that no major government has an environment ministry as
broad as the subject matter of a fully centralized WEO.26 If governments
have not deemed it advisable to amalgamate environmental functions at
the national level, why should one assume it would be advantageous at
the international plane? Of course, it could be that governments have
maintained separate national agencies with environmental functions to
coincide with disconnected international organizations. But that might
imply that national bureaucracies may resist a global reorganization that
would disrupt their relationships with international agencies.
The fallacy of full centralization can also be seen by recalling that even

the non-environmental agencies will need environmental programmes,
staff and offices.27 The World Bank, the WTO, ILO, WHO, FAO, the
United Nations Educational, Scientific and Cultural Organization, the
United Nations Conference on Trade and Development (UNCTAD),
the International Atomic Energy Agency and the Organisation for Eco-
nomic Co-operation and Development (OECD) all have environmental
components, and properly so. The mainstreaming of environment into
all agencies is one of the successes of modern environmental policy,
even if these environmental components are inadequate. The existence
of such environmental offices does not itself demonstrate redundancy;
such offices are a vital interface for organizations. Similarly, the fact that
there may be a dozen or more international offices addressing climate
change does not prove disorganization. Rather, these offices exemplify a
recognition that responding to global warming will require a multifaceted
effort.
The centralist would not deny the need for regional environmental

programmes such as the regional seas treaties and the North American
Commission for Environmental Cooperation, and for environmental
components of regional institutions such as the development banks or
the Association of South East Asian Nations. The regional level is often
the right setting for environmental cooperation because it matches the
scope of the problem or the ecosystem at issue. Thus, even with a fully
centralized WEO, there might be more intergovernmental environmental
institutions outside the WEO than inside it.
That a fully centralized WEO is inconceivable should not come as a

surprise, because no other regime is fully centralized. The WTO may be
the core of the trade regime, but many trade agencies and bodies of law
lie outside it, such as UNCTAD, the International Trade Centre, the
trade directorate of the OECD, the UN Convention on Contracts for
the International Sale of Goods, the UN Commission on International
Trade Law, and various agreements on trade in food, endangered spe-
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cies, hazardous waste, military goods, etc. The WHO may be the core
of the health regime, but many health agencies and bodies of law lie out-
side it, such as the United Nations Population Fund, the Joint UN Pro-
gramme on HIV/AIDS, the United Nations International Drug Control
Programme, the International Consultative Group on Food Irradiation,
and numerous ILO conventions. Even the United Nations system, which
is comprehensive, excludes the World Bank Group, the International
Monetary Fund and the WTO. Although the environment regime may
seem comparatively disjointed, consider the development, energy and
banking regimes, which enjoy even less cohesion.

Some commentators contend that the environment regime should con-
solidate in the way that the WTO has consolidated various GATT agree-
ments. This WTO analogy is false however. The GATT was centralized
already. The WTO was created from existing GATT agreements (as
modified in 1994) and several new agreements. The WTO did not absorb
any freestanding agencies in the way that WEO advocates imagine that
WEO would absorb MEAs. Although the WTO did incorporate new ob-
ligations on intellectual property, it did not transfer these functions from
the World Intellectual Property Organization. It is true that WTO mem-
bership was conditioned on accepting new versions of GATT plurilateral
agreements that had gathered only a small number of parties. But the
new versions were negotiated during the Uruguay Round. Such a man-
oeuvre is quite different from establishing a WEO and requiring that
governments ratify, say, the Desertification Convention as a condition of
WEO membership.

The WTO is also used misleadingly as a model for integrating the
MEAs. For example, the German Advisory Council on Global Change
contends that the MEA Conferences of the Parties could be brought
under the umbrella of a WEO in the same way that special committees
of the WTO Ministerial Conference operate with a ‘‘high degree of au-
tonomy’’.28 This analogy is inapt, however, because almost all of the
WTO committees are committees of the whole, and none of them so far
has operated with any autonomy from the WTO membership as a whole.

The only regime that has consolidated in the way that proponents want
a WEO to do is intellectual property. In 1967, the United Nations estab-
lished the WIPO to bring together the intellectual property conventions
and unions. Today, WIPO oversees 21 separate treaties. But it is not a
convincing model for a WEO because WIPO is too topically narrow.
Moreover, it was dissatisfaction with WIPO that led GATT parties to
write the new WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS). In WIPO, governmental members are not
required to join the treaties, and there are no WIPO systems for imple-
mentation review.
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Thus, if WEO centralization is going to be done, it will need to chart its
own course rather than follow in the footsteps of another organization.
This need for complete reinvention is not a reason to refrain from under-
taking a WEO. But it should serve as a caution against trying to do too
much at once.

A reorganization calculus

A practical plan for a WEO would seek to centralize some environmental
agencies and functions, while recognizing that many important institu-
tions would be omitted. Determining whether such a plan should be pur-
sued requires weighing the costs of reorganization against the gains. The
obvious costs of reorganization include administrative costs and opportu-
nity costs as officials focus on reorganization rather than production. The
gains are more speculative, but one would hope for administrative sav-
ings and anticipated improvements in productivity. No major reorganiza-
tion is worth doing unless the expected gains are well in excess of the
expected costs.
Can we really expect a WEO to lead to better outcomes in environ-

mental governance? Reducing the excessive fragmentation in the envi-
ronmental regime would seem almost necessarily to be beneficial.29 Yet
fragmentation also has its good side. According to recent management
research, innovation proceeds most rapidly under conditions of some in-
termediate degree of fragmentation. Because a high capacity for innova-
tion may be the most distinguishing feature of the environment regime,30
and a key source of its successes, one needs to be careful about undertak-
ing a reorganization that would reduce fragmentation, and hence innova-
tion, too much. One reason some fragmentation is good for innovation is
that fragmented entities compete with each other. The environment re-
gime has surely benefited from diversity among the entities that do envi-
ronmental work.31
The main target of the WEO proposals is the MEAs and their associ-

ated institutions. It is the centralization of the core MEAs that is touted
as the main benefit derivable from reorganization. Yet it is the MEAs
that have been the most innovative feature of the environment regime.
A study in the American Journal of International Law provides a compre-
hensive review of the techniques of rule-making, decision-making and
compliance review in MEAs, and characterizes these developments as
‘‘unique’’ within international organization and law.32 Indeed, the signif-
icance of this development leads the authors to devise a new name for
the way MEAs work: the authors call them ‘‘autonomous institutional
arrangements’’. If the innovativeness of the MEAs stems from their au-
tonomy, that would throw up a caution flag against undertaking a reorga-
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nization aimed at reducing that autonomy. At present, we do not have
enough evidence to measure the value of autonomy to the MEAs. But it
is certainly interesting to note that the fragmented, autonomous MEAs
have been very innovative over the past 30 years, whereas the more tra-
ditionally structured international organizations, such as WHO and ILO,
have not been as innovative. In defence of these two organizations, it
should be noted that they have become more innovative in recent years.
The WHO has used previously neglected authorities to promulgate a
convention on tobacco, and the ILO has enacted a Declaration that de-
fines fundamental worker rights and provides a review mechanism for
governments that have not ratified the applicable conventions.33

To be sure, autonomy was not necessarily the key reason the MEAs
were so dynamic and successful. The main reason perhaps is that the
MEAs were driven by advancements in scientific understanding of the
underlying environmental problems. Had the environmental problems
been less severe, the MEAs would not have been called upon to do as
much. Furthermore, the MEAs worked because governmental parties
wanted them to and were willing to endow the Conferences of the Parties
with important powers. The question remains, however, whether govern-
ments would have been as willing to grant as much authority to a general
environmental organization as they did to the specialized MEAs.

In weighing the costs and benefits of greater centralization of environ-
mental functions, one should start by considering two of the leading argu-
ments for a WEO: first, a WEO would be stronger than UNEP; second, a
WEO would serve as a counterweight to the WTO. Neither argument is
fully convincing.

The strength of UNEP results from the choices that governments have
made. If governments wanted to make UNEP stronger now, they could
do so. The act of establishing a WEO, with nothing more, would not
strengthen environmental governance. Analysts sometimes make the
mistake of thinking that reorganization (or organizational name changes)
can drive policy. That almost never happens. Reorganizations can be use-
ful only when they implement authoritative policy changes.

If governments ever decide to create a WEO, it will probably be be-
cause they have decided that a more centralized, better-funded environ-
mental governing structure is needed to achieve more effective environ-
mental policy. If so, then a WEO would be stronger than UNEP. But
there is also a danger that governments may create a status-enhancing
WEO without giving it more authority or funding than UNEP now has.
That sort of WEO, endowed with only an enhanced ‘‘conscience’’ role,
would not be appreciably stronger than UNEP.

The notion that a well-constituted WEO could act as a check or coun-
terweight to overreaching by the WTO has potential validity.34 External
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pressure is needed on the WTO to get trade officials to consider the envi-
ronmental implications of what they are doing. UNEP recognized the
need for such advocacy in 1993 and began to undertake trade-related ef-
forts. That these efforts have had little effect is owing to their poor execu-
tion and to the difficulty of the challenge, and not at all to UNEP’s status
as a ‘‘programme’’ rather than a Specialized Agency.
Although it is true that GATT/WTO officials and national delegates to

the WTO have claimed for years that coordinating with the environment
regime is hard because it is so disparate, one should be hesitant to accept
such claims at face value. The WTO does not cooperate well with other
agencies because it is hard-wired to be insular and parochial and to resist
other values beyond commercial reciprocity. If organizational unity were
sufficient for WTO coordination, then one would expect the WTO to
have very tight relations with the WHO and the ILO, whose headquar-
ters (unlike that of UNEP) are located within a kilometre or two of the
WTO. But the WTO has fewer interactions with the ILO than it does
with UNEP.
Then WTO Director-General Renato Ruggiero surprised observers in

1998 when he said in a speech that the Shrimp–Turtle Appellate Body
decision ‘‘underlines the need to strengthen existing bridges between
trade and environmental policies – a task that would be made immeasur-
ably easier if we could also create a house for the environment to help
focus and coordinate our efforts’’.35 Ruggiero did not explain why the
task would be any easier, and no one else has since. The idea that the
WTO would have been more ready to defer to MEAs or environmental
exigencies had a WEO existed is naive. In the November 2001 Doha
Ministerial Declaration, the WTO ministers endorsed continued WTO
interactions with a multi-polar environment regime when the ministers
stated, ‘‘We welcome the WTO’s continued cooperation with UNEP and
other inter-governmental environmental organizations.’’36
Although trade should be an important issue for UNEP and its institu-

tional successors, trade is not itself among the most serious of the envi-
ronmental problems. Thus, the challenge of grappling with the WTO
would not be a sufficient reason to constitute a WEO. The case for a
WEO needs to be made on environmental grounds.

Why a WEO is needed

A WEO is needed for two reasons: first, many ecosystems continue to
deteriorate and the human environment is under serious, uncontrolled
threats; second, the processes of international environmental governance
need rationalization.
Although human stewardship over the earth’s environment may not be
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disastrous, serious environmental problems exist that are not being ade-
quately managed under current institutions.37 In Global Environment
Outlook 2000, UNEP concluded that, ‘‘if present trends in population
growth, economic growth and consumption patterns continue, the natural
environment will be increasingly stressed’’.38 The most serious problems
include a massive loss of biodiversity, overfishing, depleted freshwater
supplies, and global warming.

Before critiquing the environment regime, one should first note that
environmental governance is far from being fully dysfunctional. UNEP
has achieved a number of successes over the years, particularly in acting
as a catalyst for new MEAs.39 The systems for implementation review of
environmental treaties are complex, yet the results are often significantly
positive.40 In recent years, important new MEAs were negotiated on bio-
safety, on persistent organic pollutants, chemicals and pesticides, and on
the implementation of the Kyoto Protocol on climate change.

Nevertheless, environmental governance does not function as well as it
needs to. The environmental treaties are often too weak to address the
problem they were set up to correct.41 There is a lack of coordination
among the MEAs, and opportunities for policy integration are missed.
At a meeting in 2001 of the Open-Ended Intergovernmental Group of
Ministers, the president of the UNEP Governing Council reported that
‘‘[t]he proliferation of institutional arrangements, meetings and agendas
is weakening policy coherence and synergy and increasing the negative
impact of limited resources’’.42

One long-time observer, Konrad von Moltke, reminds us that at no
time has the entire structure of international environmental management
ever been reviewed with the goal of developing optimum architecture.43
The UN Task Force on Environment and Human Settlements reported
that environmental activities in the United Nations ‘‘are characterized
by substantial overlaps, [and] unrecognized linkages and gaps’’, which
are ‘‘basic and pervasive’’.44 If this is true even within the United Na-
tions, it is probably much worse externally.

The Task Force reported further that environmental ministers are frus-
trated at having to attend so many different meetings, and that it was
difficult for them to get the big picture. This is not surprising because no-
body sees the big picture. The current scattered organization of environ-
mental governance is confusing to experts and incomprehensible to the
public. If an organization chart of world environmental governance ex-
isted, its incoherence would be Exhibit A for reformers.45

Joy Hyvarinen and Duncan Brack have keenly observed one symptom
of governance failure – what they call the tendency to ‘‘recycle’’ decisions
by having each new forum call for implementation of what the previous
forum proposed.46 All regimes do this to some extent, but it is partic-
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ularly prevalent in the environment regime. Of course, the disorganiza-
tion of environmental governance is not the only cause of recycling.
Governments recycle when they cannot find anything new to agree upon
and need some text for a declaration following an intergovernmental
meeting.
The current incoherence in environmental organization provides rea-

son enough for reform, but an even stronger reason exists, namely, that
the trend is for more proliferation. The question of whether environmen-
tal governance should be centralized was discussed extensively in the
run-up to the 1972 Stockholm Conference. For example, a special com-
mittee of the Commission to Study the Organization of Peace noted that
‘‘a new intergovernmental environmental organization’’ would provide
‘‘the best possible coordination’’ and would ‘‘adequately centralize all
efforts’’.47 Yet the committee rejected that approach because ‘‘it would
be difficult to persuade organizations to transfer their environmental
functions to the new entity’’. Today, the same conundrum exists, yet the
number of environmental functions that would need to be transferred to
a WEO has multiplied 10-fold. Back in 1970, when George Kennan rec-
ommended the creation of an ‘‘International Environmental Agency’’, he
hypothesized that a single entity with great prestige and authority stood
the best chance of overcoming the formidable resistance from individual
governments and powerful interests. As he analysed it:

One can conceive of a single organization’s possessing such prestige and author-
ity. It is harder to conceive of the purpose being served by some fifty to a hundred
organizations, each active in a different field, all of them together presenting a
pattern too complicated even to be understood or borne in mind by the world
public.48

Over three decades later, we live in the nightmare scenario that worried
Kennan. The crazy quilt pattern of environmental governance is too com-
plicated, and it is getting worse each year.
At the Rio summit in 1992, the governments had an opportunity to

restructure environmental governance but, instead of doing so, they by-
passed UNEP in a new climate change convention and created the Com-
mission on Sustainable Development. At a meeting of experts held in
Cambridge in May 2001, there was a consensus that, on the whole, the
CSD adds little value to the debate on sustainable development.49 Yet
no one predicts that the CSD will be abolished anytime soon.
The problem is that the current system of environmental governance

cannot correct itself. All of the trends point to continued proliferation,
and governments show little appetite for thinning out the ineffective insti-
tutions. The tendency toward expansion can be seen in recent reformist
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actions. Concerned about the fragmentation of environmental institu-
tions, governments created three new ones to deal with the problem: the
Global Ministerial Environment Forum (GMEF), the Environmental
Management Group, and the Open-Ended Intergovernmental Group of
Ministers or Their Representatives on International Environmental Gov-
ernance. It is hard to escape the conclusion that, unless governments take
a big step toward creating a holistic WEO, the current governance archi-
tecture will get worse and the time-consuming dialogue on governance
will remain open-ended rather than conclusive.

Organizing the WEO

This part of the chapter considers approaches to establishing a WEO. I
start by noting some unrealistic options for setting up a WEO. Then I
present two alternatives for setting up a WEO and dealing with UNEP.
Next I examine several structural issues. Then I look at the relationship
between a WEO and the MEAs. Following that, I consider some key
issues of WEO orientation. The last section lists several functions for a
WEO and examines four of them.

Unrealistic approaches

Before considering some conceivable possibilities for reorganization, I
start by dismissing some approaches that are politically unrealistic. The
first is to create a WEO within the United Nations but separate from
UNEP; the second is to create a WEO outside the United Nations.

As von Moltke has pointed out, ‘‘UNEP must stand at the heart of
any organizational restructuring of international environmental manage-
ment’’.50 This is perhaps unfortunate given UNEP’s problems. Yet, even
though it is often critical of UNEP, the environmental community is also
intensely proud of it. In recent years, UNEP has succeeded in getting its
status blessed by governments, and that is not likely to change. For ex-
ample, the Nairobi Declaration of 1997 stated that UNEP ‘‘has been and
should continue to be the principal United Nations body in the field of
the environment’’.51 The Malmö Ministerial Declaration of 2000 stated
that the World Summit of 2002 ‘‘should review the requirements for a
greatly strengthened institutional structure for international environmen-
tal governance’’ and that ‘‘UNEP’s role in this regard should be strength-
ened and its financial base broadened and made more predictable’’.52
Thus, the approach of creating a WEO separate from UNEP is impos-
sible.

Another impossible approach is to create a WEO outside the United
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Nations. Some commentators point to the WTO as a model for external-
ization, and it is true that many participants in the WTO believe that its
non-UN status is a source of its effectiveness. Whatever the truth of that
assessment for the WTO, the situations are hardly comparable because
the trading system was traditionally outside the United Nations, whereas
UNEP is inside the United Nations.
The controversy over the UN Security Council consideration of Iraq in

2002 and 2003 has rekindled debates in some quarters about the useful-
ness of the United Nations for difficult issues. The universality of the
United Nations is contrasted to ad hoc ‘‘coalitions of the willing’’. Yet
good ecological stewardship, more so than perhaps any other issue, re-
quires multilateral approaches. Taking environment out of the United
Nations would seem to contradict the foundational axioms of the UN
system.

WEO organizational alternatives

At this time, there are two realistic organizational structures for a WEO
vis-à-vis UNEP. The first is a WEO that adds new flanks to UNEP, with
UNEP retaining its organizational identity. The second is a WEO that
incorporates UNEP and in which UNEP eventually dissolves in the new
organization.
The first option may resemble the 1997 Joint Declaration, discussed

at the beginning of the chapter, which called for a global environmental
umbrella organization, with UNEP as a ‘‘major pillar’’. Von Moltke has
pointed to the option of establishing a WEO with UNEP as a division
of it.53 This WEO could be created as a Specialized Agency pursuant to
Article 59 of the UN Charter or it could be a new type of agency more
central to the United Nations. The Governing Council of UNEP might
become the Governing Council of the WEO, but otherwise UNEP would
retain its current programmes and location in Nairobi. The remaining
components of the WEO could include some MEAs and other environ-
mental programmes.
The second option would be to establish a WEO to incorporate the

UNEP but with the intention of dissolving UNEP into the new organiza-
tion. This WEO could be created as a Specialized Agency pursuant to
Article 59 of the UN Charter54 or it could be a new type of agency
more central to the United Nations. The remaining components of the
WEO could include some MEAs and other environmental programmes.
What would be the implications of one approach versus the other

approach? At this level of generality, it is hard to say much definitively.
Either organization could be well funded or poorly funded (recall that
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transformation of the GATT into the WTO did not lead to a large in-
crease in funding). Either WEO could attract MEAs or fail to. Either or-
ganization could promote and utilize science well. Either organization
could carry out monitoring and reporting. Either organization could
strengthen MEAs.

One difference may be predictable however. The second option would
provide for more reorganization and therefore stands a better chance of
attaining greater programme integration. Of course, putting issues within
the same organization does not necessarily cause them to be integrated.
For example, in eight years of operation, the WTO has done little to in-
tegrate consideration of goods and services.55

I have indicated that a WEO could be a Specialized Agency or some-
thing else. What else? Under Article 22 of the UN Charter, the General
Assembly may establish such subsidiary organs as it deems necessary.
Thus, it would be possible for the General Assembly to establish a new
organization for the environment that is a hybrid. It could have some of
the autonomy of a Specialized Agency while still remaining at the centre
of the United Nations. This could be justified on the grounds that envi-
ronmental concerns are too intrinsic and generalized to the United Na-
tions’ mission to be assigned to a ‘‘specialized’’ agency.56

Structural issues

The benefits of a WEO over the current structure will depend upon how
the WEO is designed. This section considers five structural issues. Per-
haps the most important structural issue, the relationship of the WEO to
the MEAs, will be discussed separately in the following section.

The role of environment ministers

In 1999, UN General Assembly Resolution 53/242 approved the proposal
of the UN Task Force on Environment and Human Settlements to in-
stitute an annual, ministerial-level global environmental forum in which
participants could gather to review important and emerging policy issues
in the field of the environment. The first Global Ministerial Environment
Forum (GMEF) was held in Malmö in May 2000 as a special session of
the UNEP Governing Council. The UN Task Force also recommended
that membership in the UNEP Governing Council be made universal,
although it appears to have reached this recommendation without any
analysis.

Periodic meetings of national environment ministers can be beneficial
in promoting solidarity and serving as a forum for discussion, but it is
doubtful that such a large assembly could serve as an effective govern-
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ing body. The establishment of a non-universal Governing Council for
UNEP was intentional, although its size of 58 countries is rather large.
Organizations without a governing body, such as the WTO, make deci-
sions very slowly.
The ILO structure achieves a good compromise between universality

and effectiveness. The ILO Governing Body, with 28 nations, meets
three times a year in extended sessions. The ILO also has an annual con-
ference of all party states, which adopts new conventions and effectuates
other business. The ILO approach could serve as a model for a WEO be-
cause it integrates a workable governing body with a universal member-
ship forum. It should be noted, however, that the ILO plans its work so
that the annual conference adopts at least one new convention virtually
every year. Thus, labour ministers do not have to worry about holding a
conference that fails to accomplish anything. A WEO annual conference
that produced nothing other than an empty declaration would soon lose
the interest of the world, if not the environment ministers themselves.
Another aspect of the ILO model worth noting is that each govern-

ment sends two governmental members in its delegation, as well as em-
ployer and worker delegates. The ability to send two delegates means
that governments are represented by a labour ministry official plus an of-
ficial usually from another agency, typically the ministry of foreign affairs.
This issue of representation may be even more important for a WEO be-
cause it would have a much broader scope than the ILO. The problem
with just sending the environment minister to the WEO is that this per-
son is likely to have less than full competence within the national govern-
ment for all of the issues that come under the WEO’s purview. One way
of dealing with this problem might be for the WEO founding document
to state that each government should send a delegation reflective of the
division of authority within its government for environmental affairs.
Another good model is the Global Environment Facility (GEF). The

GEF’s Governing Council is reasonably sized (32 members) with more
from developing than from developed countries. Even more innova-
tively, the members on the Council are appointed by a constituency of
states whom they represent, with some large states representing only
themselves.
The GMEF experiment is too new to evaluate. One can imagine a

GMEF as the central decision-making body of a WEO, but it is hard to
imagine the GMEF being fruitful if detached from an organization. It is
one thing to organize G-7 and G-20 meetings with staffing by govern-
ments. It is quite another to attempt to carry out global environmental
governance through that sort of a body. A danger exists that govern-
ments may settle on a GMEF staffed by UNEP as an inexpensive im-
provement over the current system.
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WEO leadership

International governance does not follow the corporate model in which
shareholders delegate authority to a board and chief executive officer.
Governments have done this with the World Bank, the International
Monetary Fund and the UN Secretary-General to some extent, but are
unlikely to do so with the executive of a WEO. Thus, a WEO will be
a member-driven, government-driven organization. Nevertheless, in de-
signing the WEO, governments should look for ways to enhance the
leadership capacity of the executive of the WEO. Consideration should
also be given to establishing a two-person executive on the assumption
that management and representational roles are both full time.

Participation by elected officials

International organizations today often have little or no participation by
elected officials and this void has contributed to a deficit of legitimacy.
This is not an easy problem to remedy because representation in interna-
tional agencies has traditionally been viewed as an executive function.
The establishment of a WEO, however, provides an opportunity to build
in a role for national elected officials. The early role of the European Par-
liament might be one model for this, although some analysts might reject
the analogy because, even in its early stages, the European Economic
Community sought more policy harmonization than there is a current
consensus for a WEO to perform.

One possibility would be to establish a WEO parliamentary forum
consisting of one elected official from each WEO member country. Each
country could decide how that person is selected. The role of the forum
would be to meet periodically to review the operations of the WEO. The
forum could hold a question period for the executive of the WEO. The
forum might also invite other world officials to participate in its question
period – for example, it could invite the president of the World Bank or
the director-general of the WTO. If such a forum were established, a role
might be found for associations of parliamentarians, such as the Global
Legislators for a Balanced Environment (GLOBE).

Non-governmental participation

As noted above, the idea of using an ILO model for non-governmental
participation in the WEO goes back to the initial discussions that led to
the creation of UNEP. Sir Geoffrey Palmer reintroduced this idea in the
early 1990s, when he suggested that each country be represented by two
government delegates, one from business and one from environmental
organizations.57 In the recent debates, several analysts have suggested
this same idea. For example, Runge proposes that the WEO have repre-
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sentatives from government, business, environmental groups and other
non-governmental organizations (NGOs).58 Esty has recommended a
streamlined WEO supported by a network of government officials, aca-
demics, business leaders and NGO leaders.59
Because non-governmental participation in a WEO is so vital, advo-

cates of this feature need to be realistic. In my view, governments will
not replicate the ILO model in which the non-government and govern-
ment roles are equal.60 Similarly, governments are not ready to establish
an organization in which non-governmental organizations can lodge envi-
ronmental complaints against scofflaw governments, as was proposed by
Philippe Sands, among others.61
The environment regime already has considerable NGO and private

sector participation, and designers of a WEO can take advantage of this
experience. NGO participation has often been constructive in the MEA
setting where technical decisions are being made – for example, bio-
safety.62 The very deep NGO participation in the CSD has been interest-
ing to watch, but it has not been a constructive experience. The reason
for this failure is not attributed to the NGOs, but rather to the fact that
the CSD was not set up to make decisions.
Perhaps the best model for light non-governmental participation is

what occurs in the OECD. The OECD has business and trade union ad-
visory committees that interact with governmental committees and can
make recommendations. Although the idea has been discussed for years,
the OECD has been unable to agree on any new advisory committees,
such as one for the environment. It should also be noted that, although
the functions of the OECD are largely hortatory, it can draft binding
treaties. It has enjoyed one recent success in the Convention on Combat-
ing Bribery and two failures on investment and shipbuilding subsidies.
One problem with establishing WEO advisory committees is that the

CSD has now set the precedent of having the governments hear from a
large number of ‘‘groups’’, including women, youth, indigenous peoples,
non-governmental organizations, local authorities, workers and trade
unions, business and industry, the scientific community, and farmers.
Rather than set up homogeneous advisory committees for these interests,
the WEO might set up a heterogeneous advisory committee by cluster,
based on some of the recent proposals for clustering MEAs. For ex-
ample, the WEO could have an advisory committee for biodiversity that
would include environmental groups, biologists, economists, indigenous
peoples and business. A well-respected organization might be asked to
set up this committee – for example, the World Conservation Union
(IUCN).
However non-governmental participation is organized, it is vital that

the WEO build that into its constitution. If the WEO is simply an up-
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graded version of UNEP that includes only governments and does not
establish any strong roots into business and civil society, then the enor-
mous effort and resources needed to set up a WEO would be a poor in-
vestment indeed.

WEO membership

Setting up a WEO as a new organization offers an opportunity to estab-
lish conditions for membership greater than statehood. The UN system
has tended not to do this, and it may be impractical to do so for a WEO.
One possibility is to require that WEO members agree to good environ-
mental governance principles such as those in the Aarhus Convention on
Access to Information, Public Participation in Decision-making, and Ac-
cess to Justice in Environmental Matters. This Convention went into
force on 31 October 2001 and has been lauded by Secretary-General
Kofi Annan as ‘‘the most ambitious venture in environmental democracy
undertaken under the auspices of the United Nations’’.63 Because Aar-
hus is a regional convention, it would be inappropriate for a WEO to
require that governments subscribe to the specific provisions of that
Convention.

Even if no substantial conditions are set for membership, the Spe-
cialized Agency approach would require governments to ratify a WEO
treaty in order to join. This procedural requirement could serve as a basis
for some solidarity in the WEO, in that every member would have taken
an action to join.

WEO’s relationship to the MEAs

The most complex issue involving the proposed WEO is its relationship
to the MEAs. This issue is central to the WEO debate. UNEP already
serves as a secretariat to some of the MEAs, and so a WEO would have
at least that function. But a driving force behind the WEO proposals is
that the new organization should have greater responsibilities for coordi-
nating MEAs than UNEP now does.

Two distinct though interrelated issues need to be considered. First,
what role should a WEO have with respect to the legal obligations in
the MEAs? At the maximum, one could imagine a re-codification of
international environmental law in which treaties on the same topic are
grouped together, duplicative law is eliminated, conflicting law is recon-
ciled, and eventually the hundreds of MEAs are reduced to a single
code. Second, what role should a WEO have with respect to governance
within each MEA consisting of Conferences of the Parties, subsidiary
bodies, a commission or a secretariat. At the maximum, one could ima-
gine implementing French President Jacques Chirac’s suggestion that
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UNEP ‘‘be given the task of federating the scattered secretariats of the
great conventions, gradually establishing a World Authority, based on a
general convention that endows the world with a uniform doctrine’’.64
One month before Chirac’s speech, the Task Force on Environment and
Human Settlements had pointed to the possibility of establishing clusters
of MEAs in which the MEA secretariats would be fused and an umbrella
convention would be negotiated to cover each cluster.
The first issue, codification, is daunting, yet progress may be possible.

Although the differences in parties for each environmental treaty would
hold back the achievement of a general environmental law, some integra-
tion could be pursued following the steps of the ILO. For example, the
ILO Declaration on Fundamental Principles and Rights at Work (1998)
sets out a list of fundamental principles that all governments subscribe
to even if they have not ratified the underlying ILO conventions. The
ILO also publishes a compilation of ILO conventions with a subject
matter classification. This provides in one single reference series a picture
of international labour law.
The second issue has drawn a great deal of attention, and there is now

growing support for the idea of setting up clusters of MEAs in order to
promote better coordination among related MEAs. Clustering obviously
would work better if the MEAs were co-located, but some coordination
could probably be achieved by defining the cluster and promoting new
linkages among the secretariats and MEA subsidiary entities. Relocation
would exact a policy cost – the loss of the alliance between the MEA and
its ‘‘host’’ government.
The different membership in the MEAs should not be a barrier to a

common organizational structure. In the ILO, the membership in each
convention varies, yet the ILO provides a common mechanism for tech-
nical assistance, compliance review and dispute settlement. In the WIPO,
each treaty has a different set of parties, but the WIPO provides over-
all housekeeping functions and also promotes new negotiations among
WIPO members. In the WTO, there are some plurilateral agreements
(e.g. on government procurement) with limited membership that are nev-
ertheless part of the WTO.
If the WEO undertakes clustering, it should try to include all major

MEAs, not just those associated with UNEP. A paper on MEAs pre-
pared by UNEP for the Open-Ended Intergovernmental Group limits its
analysis to those MEAs associated with UNEP.65 This seems narrow-
minded. The paper does include (in Table 4) a broader list of treaties,
but this list leaves off important agreements on birds, turtle protection,
seals, the Convention on Nature Protection and Wildlife Preservation in
the Western Hemisphere, the Aarhus Convention, and others.
Von Moltke has suggested two approaches to the clustering of environ-
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mental regimes – one by problem structure and the other by institutions
that occur in every environmental regime.66 Some examples of the first
type are a conservation cluster and a global atmosphere cluster. Some ex-
amples of the second are science assessment and implementation review.
Von Moltke’s analysis is helpful in focusing on the two ways that MEAs
could be concatenated. A WEO should try to do both of them.

The last issue to consider is how a WEO should embark upon the task
of providing a more coherent structure for the MEAs. Juma has pointed
to this as a problem, writing that, ‘‘[s]ecretariats of conventions cannot be
combined without the approval of their respective governing bodies. Ad-
vocates of the new agency have not indicated how they plan to deal
peacefully with the divergent governing bodies.’’67

Juma’s challenge deserves an answer, so let me suggest one. A WEO
could simply open the door to the MEAs and invite them to cooperate
with the WEO and consider joining the WEO’s umbrella. Since all of
the parties to an MEA would also be parties to the WEO, one can antic-
ipate that many MEAs would accept this invitation. A precedent for this
open door approach existed in the Charter of the International Trade
Organization (ITO). Although the 1948 Charter did not go into effect,
Article 87.3 established a procedure for an intergovernmental organiza-
tion concerned with matters within the scope of the Charter to transfer
all or part of its functions and resources to the ITO, or to bring itself un-
der the supervision or authority of the ITO. This precedent points to a
spectrum of possibilities for how MEAs could relate to a WEO. Each
MEA could work out its own initial arrangement, although over time (if
the WEO is successful) one might anticipate more convergence toward
an optimal relationship.

Orientation issues

Designers of a WEO will need to consider three basic issues of orienta-
tion. First, should governments establish a WEO or a World Sustainable
Development Organization (WSDO)? Second, should the WEO focus
only on global problems? Third, should the WEO have operational func-
tions?

WEO vs. WSDO

Although a WEO could be very broad, one can imagine setting up an
even broader World Sustainable Development Organization to encom-
pass development as well as environment programmes. Such an organiza-
tion might incorporate UNCTAD, the United Nations Development Pro-
gramme, the United Nations Industrial Development Organization and
the International Fund for Agricultural Development, among others. A

A WORLD ENVIRONMENT ORGANIZATION 113



commitment to sustainable development, however, does not entail forgo-
ing organizations that focus on the environmental function rather than
the development function.68 A successful WSDO would need to include
the WTO and the World Bank, and that is obviously unrealistic.

Global or non-global scope

Daniel Esty and Maria Ivanova have suggested that a WEO be limited
to ‘‘global-scale pollution control and natural resource management is-
sues’’.69 They contrast ‘‘global’’ problems (such as the protection of the
global commons), which should be controlled by the ‘‘GEO’’, with
‘‘world’’ problems, such as drinking water, air pollution and land man-
agement, which would not be covered. Their terminology is a bit confus-
ing, but one can distinguish between global problems (which require
widespread participation to solve) and shared problems (which all coun-
tries have but some can solve even if others do not). For example, cor-
rupt government is a problem that many governments share, but it is
hardly a global problem.
This aspect of the Esty/Ivanova conception of a WEO/GEO differs

from that of other analysts. For example, Runge does not limit the scope
of his WEO to global issues, suggesting that it look at irrigation schemes
involving the international transfer of water.70 Biermann suggests that
the WEO should look at outdoor and indoor air pollution.71
The problem with a WEO for just the global commons is that any deci-

sion about what is or is not global commons is somewhat arbitrary. Is bio-
diversity to be included? Are ocean fisheries? How about nuclear waste
or other toxic wastes? Are forests global because of their services in com-
bating climate change, or non-global because they root within national
boundaries? Lines can be drawn but they will remain debatable.
The Esty/Ivanova approach would seem to preclude a WEO mandate

for regional issues such as the regional seas programmes. Yet it is inter-
esting to note that the Task Force on Environment and Human Settle-
ments suggested that attention by the global environment ministers to
regional issues would be a good thing. Indeed, the Task Force suggested
that the ministers shift the venue of their meetings from region to region
and that regional issues should feature prominently on their agenda.72
One wonders whether there would be enough of a constituency for a
GEO that worked exclusively on global problems.
No easy answer exists to this conundrum about scope. Ideally, a WEO

should be given duties that distinguish it from the national environ-
mental agencies that exist in each country. Otherwise, the world agency
would look duplicative to the national agencies. But this is an impossible
standard to meet. All existing international agencies overlay national
agencies. The Esty/Ivanova approach may do the best job of avoiding
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the conundrum because national governments could (in principle) dele-
gate global problems to a global agency. Yet it should be noted that no
existing major international agency looks only at global problems. The
mandates of the WTO, the ILO, the WHO, the FAO, etc. are to work
on problems that each country shares.

Policy versus operations

Everyone agrees that a WEO should have policy functions, but there is a
question of whether it should also have operational functions beyond
data collection and dissemination. The operational functions at issue are
capacity-building and assistance to environment-related projects in devel-
oping countries.73 One possibility is to leave capacity-building to existing
UN institutions (such as the United Nations University and UNCTAD)
or to private institutions (such as the LEAD programme). The other pos-
sibility is for the WEO to do some capacity-building, if only to promote
competition among capacity builders. For projects, the issue of how the
WEO should relate to the project activities of the UNDP, the World
Bank and the Global Environment Facility depends to a great extent on
the scope of the WEO. Certainly at this time there is insufficient attention
at the international level to the need for greater investment in environ-
mental infrastructure.

The WTO Doha Ministerial Declaration states that trade ministers
‘‘recognize the importance of technical assistance and capacity building
in the field of trade and environment’’.74 Whether the WTO will under-
take new technical assistance in this area remains unclear, but this WTO
statement provides some possibilities for new WTO–UN collaboration.

WEO functions

A WEO would have several important organizational functions includ-
ing:
� planning
� data-gathering and assessment
� information dissemination
� scientific research
� standards and policy-setting
� market facilitation
� crisis response
� compliance review
� dispute settlement
� evaluation
All of these are important, but for reasons of space only a few of them
will be commented on.
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Standards and policy-setting

Some advocates of a WEO emphasize its legislative role in developing
norms and setting standards. In that regard, advocates point to the
WTO, the ILO or the new WHO Framework Convention for Tobacco
Control. These are useful models, but the environment regime is not
lacking in policy-setting experience. Indeed, the environment regime has
been perhaps the most innovative of any regime in using soft law and in
building upon it. This is not to suggest that the environment regime has
used all of the legislative techniques of the ILO or the WTO. Rather,
my point is that a WEO can build on many of the techniques already in
use in the environment regime.

Market facilitation

The idea that the environment regime could help countries exchange
economic and environmental commitments is not a new one. In 1991,
David Victor proposed that a General Agreement on Climate Change
be modelled on the GATT.75 In recent work, Whalley and Zissimos
have proposed a bargaining-based WEO to facilitate deals struck be-
tween parties with interests in particular aspects of the global environ-
ment on both the ‘‘custody’’ and ‘‘demand’’ sides.76 These ideas deserve
greater attention.

Dispute settlement

It is sometimes suggested that the environment regime would benefit
from having a dispute settlement system like that of the WTO. Since this
WTO-envy is fairly common, let me point out a few reasons why the
WTO model would not be right for a WEO.
First, the WTO system relies on dispute settlement rather than com-

pliance review. This may be appropriate for a regime in which reciprocity
is the central value, but it would not be appropriate for the environment
regime, which has substantive, measurable environmental objectives. For
the environment regime, the compliance review procedures of the MEAs
will be more effective because they are not as confrontational as those in
the WTO and because they can be directly linked to technical assistance,
which is largely absent from the WTO.
Second, the WTO system is considered strong because there is a possi-

bility of a trade sanction in the event of non-compliance. Such trade sanc-
tions are counter-productive, however, and injure innocent parties.77
Third, the WTO model provides for dispute settlement within the

WTO. Although this internal adjudication model is not used in MEAs, it
is used in the UN Convention on the Law of the Sea, which has its own
International Tribunal (of course, this Convention is broader than envi-

116 STEVE CHARNOVITZ



ronment). The MEAs that do provide for dispute settlement typically
provide for ad hoc arbitration or adjudication in a forum outside of
the MEA.78 This could be the International Court of Justice, which
has an unused environment chamber. Recently, the Permanent Court
of Arbitration established a set of rules for the arbitration of disputes
relating to natural resources and the environment.79 These arbitral pro-
cedures are available to states, intergovernmental organizations, non-
governmental organizations and private entities.

Evaluation

Organizations need regular evaluation, but this function must be carried
out externally. Organizations cannot evaluate themselves. For example, if
the UN Secretary-General wants an impartial evaluation of UNEP, then
he should not set up a task force with the UNEP executive director as
chairman, as the Secretary-General did with the Task Force on Environ-
ment and Human Settlements. This Task Force concluded ‘‘that the
United Nations system needs a strong and respected UNEP as its leading
environmental organization’’.80

Assessment of the WEO

I shall now examine how the establishment of a WEO might improve the
overall functioning of international environmental governance. I do this
by looking at the five analytical priorities identified by UNU-IAS in its
project on reforming international environmental governance.

Improving the current approach to governance

A WEO would improve environmental governance by making it more
coherent. There are two aspects to such coherence – internal and exter-
nal. Internal coherence could be achieved by better coordination among
UNEP, MEA clusters and other agencies. External coherence is about
the interface between the environment and other regimes, such as the
WTO (trade and environment), the WHO (health and environment),
the ILO (workplace environment) and the Security Council (biological
and chemical warfare). A WEO would not be guaranteed to perform
better than UNEP on external coherence, but it might help if the WEO
constitution spelled out that function. On trade and environment, it is
clear that both the WTO and the environment regime have gained from
the interaction. For example, the term ‘‘MEA’’ and the view of the
MEAs as a related system arose out of the trade and environment debate
of the 1990s.
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Not all governments will want to see such coherence however. For
example, in the run-up to the WTO Ministerial Conference at Doha, the
G-77 and China issued a statement that, among various points, warned
that ‘‘[d]eveloping concepts such as global coherence with other intergov-
ernmental organizations like ILO and UNEP should be cautioned against
as it may be used to link trade with social and environmental issues for
protectionist purposes’’.81

Strengthening the interface between science and politics

The best way to promote a fruitful interface between science and politics
is to have good, credible science. This requires separating science from
politics at the research end at least. Whether a WEO would strengthen
the interface between science and politics depends on the decisions
made about structure, orientation and function as detailed above. UNEP
has made some important decisions to promote a better interface – for
example, in joining with WMO to set up the Intergovernmental Panel
on Climate Change in 1988. The ultimate goal for a WEO would be to
convince governments that following international norms on environ-
ment is in their own national economic interest.

Improving financing

More funding is certainly needed for international environmental gover-
nance. However, one cannot say in advance that a WEO would be better
funded than the existing organizations are. The best way to secure in-
creased funding is for governments to perceive the WEO as well orga-
nized and effective. This is easier said than done. The direct involvement
of elected officials and the private sector, as suggested above, might help
in securing higher funding.

Increasing participation

The environment regime already has more non-governmental participa-
tion than any other regime.82 Nevertheless, it could be improved. Earlier,
I suggested that, unless a WEO establishes a means for direct participa-
tion by business, environmentalists and others, there would be little point
in going to all the trouble of creating a WEO. Direct participation does
not mean that governments have to share decision-making with private
groups however. The goal should be for politicians to hear competing
ideas so that they can make the best decisions.
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Increasing influence over policy

To increase influence over policy, a WEO would need to interpenetrate
national government. The environment regime consists not only of inter-
national organizations but also of national environmental agencies. For
trans-border environmental problems (which are a large share of the
totality of environmental problems), all agencies must be pulling in the
same direction. If national agencies are ineffective, then those failures
will be felt outside the country as well as inside it. A WEO should re-
spond to this by working to improve environmental law and enforcement,
particularly in developing countries.

A second priority should be the relationship between economic and
environmental policy at the national and international levels.83 A WEO
would need to be much more effective in influencing economic policy
than UNEP has been. Some areas of focus should be investment, trade,
debt management, taxes and subsidies.

Conclusion

This chapter has sought to promote a better debate on the question of
whether governments should set up a WEO. In the first part, I pointed
out that although some of the arguments for a WEO are not convincing,
compelling arguments do exist. The initial discussion also explained that
full centralization of international environmental affairs is impossible,
and thus a WEO would entail partial centralization. In the second part, I
discussed how a WEO might be organized, and emphasized the need for
an inclusive approach to participation. I also examined the key question
of how a WEO should attract the MEAs, and I suggested that MEAs
would want to associate with a well-functioning WEO. In the third part,
I considered the benefits of a WEO compared with the status quo with
respect to five analytical priorities.

If properly designed, a WEO has the potential of making an important
improvement in the environmental governance of our planet. Neverthe-
less, in 2002, the governments took no steps in the direction of setting
up a WEO. Why not? Let me speculate and offer three reasons. First,
UNEP is threatened by such a change and has not promoted any serious
consideration of such a reform. Second, the proponents of a WEO, de-
spite their best efforts, have not yet made a convincing case for why
such a reorganization would be better than what exists now, and how it
could possibly be achieved. Third, the Bush administration in the United
States showed an early lack of interest in the idea of strengthening global
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environmental governance. None of these impediments is insuperable,
however, and I hope that this volume will serve as a key reference point
for the governance debate as it continues in the years ahead.
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5

The World Trade Organization and
global environmental governance

Gary P. Sampson

Introduction

In the preparations for the World Summit on Sustainable Development
(WSSD) in September 2002 in Johannesburg, one of the priority items
to be addressed was how to secure an improved and strengthened institu-
tional structure for international environmental governance.1 From a
trade perspective, an important question, particularly in the aftermath of
the WTO Ministerial Meeting in Doha in Qatar in November 2001 where
environmental matters were addressed, is whether there is coherence be-
tween the global trade regime and the environment regime.2
On the grounds of the outcome of the WSSD and the meeting of trade

ministers in Doha, it could be argued that, at the political level, there is
a recognition of the need for coherent and mutually supportive regimes
and there is little to be concerned about. In fact, one of the noticeable
features of the Ministerial Declarations that emerged from the two meet-
ings is their mutually supportive character. There are many examples in
the ministerial texts. At Johannesburg, ministers committed themselves
to continue ‘‘to promote open, equitable, rules-based, predictable and
non-discriminatory multilateral trading and financial systems that benefit
all countries in the pursuit of sustainable development and . . . support
the successful completion of the work programme contained in the
Doha Ministerial Declaration’’.3 They recognized ‘‘the major role that
trade can play in achieving sustainable development and in eradicating
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poverty’’ and ‘‘encourage[d] WTO members to pursue the work pro-
gramme agreed at the Fourth WTO Ministerial Conference’’.4 In Doha,
the trade ministers strongly reaffirmed their ‘‘commitment to the objec-
tive of sustainable development’’ and expressed their conviction that
‘‘the aims of upholding and safeguarding an open and non-discriminatory
multilateral trading system, and acting for the protection of the environ-
ment and the promotion of sustainable development can and must be
mutually supportive’’.5

Important as political declarations may be, it is equally important to
explore at the more operational level what evidence there is of coherent
approaches to global policy formulation in trade and the environment.
More specifically, in the search for an improved and strengthened institu-
tional structure for international environmental governance, is there an
enhanced role that the WTO could usefully play? There is little doubt
that the WTO could become a far more important player in the field of
international environmental governance than is the case at present.6 The
important question is whether or not this would be desirable, and from
whose point of view.

The objective of this chapter is to analyse various options available to
the WTO for enhancing its role in environmental governance in the light
of the outcome of the World Summit on Sustainable Development and
progress in the Doha Development Round of trade negotiations. This
could come in a number of ways. There could be changes in WTO rules
and processes, or there could be new interpretations of WTO provisions
through the dispute settlement process. There could be Understandings
that spell out specific articles of agreements, as was the case in the Uru-
guay Round, or a higher priority might be assigned to work on the envi-
ronment in existing WTO ‘‘business as usual’’ committees (such as the
Committee on Trade and the Environment). In addition, different pri-
orities will almost certainly be assigned to fulfilling the mandate that
emerged from Qatar and the conclusion of the Doha Development
Round in January 2005, including in terms of future work in the area of
environment. In my view, however, in almost all instances it is not in the
interests of the trade or the environment communities for the WTO to
take on greater formal responsibilities in the area of global environmen-
tal governance. On the other hand, I will argue that the effectiveness of
the WTO in governance matters relating to the global environment could
be enhanced through action outside the WTO, as well as through a
change in emphasis within the WTO with respect to its existing functions.

It is not the intention of this chapter to be comprehensive in addressing
all the options available to the WTO – space would not permit.7 The
intention is rather to discuss some of the most important areas where
change in WTO rules and processes could be undertaken to enhance its
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role in environmental governance. To avoid launching ideas in a vacuum,
the objective is also to describe what changes could be considered feas-
ible within the boundaries of political realities. There are at least three
important questions: what changes could be made in a technical sense,
would it be desirable to make them, and is it realistic to expect them to
be accepted and implemented by governments? I also address some ex-
amples of the issues that should be dealt with outside the WTO for it to
be more effective in its work relating to the environment.
The outline of the chapter is as follows. There is first a discussion of

some of the characteristics of the WTO ‘‘system’’ that are relevant for
the following sections of the chapter. This also serves to highlight some
of the marked differences between global trade and environmental gov-
ernance. I then discuss some areas where there is clearly an overlap be-
tween issues relating to trade and the environment within the WTO. In
each of the areas addressed, change could be implemented in the WTO
that would give it a greater role in environmental governance. In both
sections the choice of topics is selective but sufficiently broad to give an
idea of the nature and implications of the changes addressed. I then re-
view the likelihood of acceptance of some of the types of proposal ad-
vanced. The chapter concludes with an assessment of the possible future
role of the WTO in global environmental governance.

Some fundamentals

The World Trade Organization is the product of the Uruguay Round of
Multilateral Trade Negotiations (1986–1994). It came into being on 1
January 1995, and, at the time of writing, has 142 members, the most re-
cent additions being China and Taiwan.8 The WTO deals with all trade
agreements attached in four annexes to the Agreement Establishing the
WTO (signed in Marrakesh on 15 April 1994). These annexes contain
the multilateral trade agreements reached in the Uruguay Round, as
well as other Understandings and decisions reached during the negotia-
tions. All individual WTO members have accepted these agreements.
They constitute a totality in terms of an undertaking and there can be
no choosing between them.9
The Preamble to the Agreement Establishing the WTO sets out the

objectives of the Uruguay Round multilateral trade agreements. Much
of the language of the Preamble is taken over from the General Agree-
ment on Tariffs and Trade (GATT), with some minor modifications. The
most important for present purposes is that the Agreement adds the ob-
jective of sustainable development and that of ‘‘seeking both to protect
and preserve the environment’’. The declared means of achieving these
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objectives are reciprocal and mutually advantageous arrangements di-
rected to the substantial reduction of tariffs and other barriers to trade
and the elimination of discriminatory treatment in international trade re-
lations. The objective of sustainable development does not appear in any
of the multilateral trade agreements establishing rights and obligations,
although there are a number of references to the environment in various
agreements.

The structure of the WTO is such that it is headed by the Ministerial
Conference, composed of all members of the WTO, which meets at least
once every two years. The most recent meetings were in Doha, Qatar, in
November 2001 and in Cancun, Mexico, in September 2003. The confer-
ence has the power to carry out the functions of the WTO and any of the
multilateral trade agreements. Between sessions of the Ministerial Con-
ference, the General Council, also made up of the full membership of
the WTO, exercises its functions. It is responsible for the continuing man-
agement of the WTO and supervises all aspects of its activities. The Gen-
eral Council also meets as the Dispute Settlement Body and as the Trade
Policy Review Body.

An important characteristic of decisions in the WTO is that they
are taken on the basis of consensus. An issue is discussed to the point
where all members agree, or at least do not oppose, the decision. If vot-
ing takes place, it is a mere formality, and usually is concerned with the
pre-negotiated terms of accession of a country to the WTO, or a waiver
to permit a member to deviate from a certain rule. Formally, each WTO
member has one vote and the normal rule is that a decision is made
according to the majority of the votes cast. Matters are far more compli-
cated when it comes to amendments to WTO rules; for certain key art-
icles such as those relating to non-discrimination, no change is possible
unless all members agree formally.10

Like the GATT before it, the WTO is an intergovernmental organiza-
tion and does not provide for the participation of non-governmental in-
terest groups. The closed nature of GATT negotiations can arguably be
traced to the realities of the political economy of protection. The vast
literature on this topic makes clear that distributional coalitions form to
resist policy change that is not in the specific interest of their members.
Because interest groups can be adversely affected through a process of
trade liberalization, they naturally use their influence to resist such
change. WTO members – and GATT contracting parties before them –
are familiar with taking decisions that are not in the interest of all
groups in society but are nevertheless thought to be in the interests of
the constituencies that the governments represent when elected demo-
cratically.11

A further relevant feature of the WTO is its dispute settlement pro-
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cess. The current practices are inscribed in the Dispute Settlement Un-
derstanding (DSU), which is viewed by many as one of the most signifi-
cant outcomes of the Uruguay Round and an effective way to promote
multilateralism in the resolution of trade conflicts. This lies at the heart
of the WTO. In all of the diverse multilateral trade agreements, breaking
the rules means being taken to (the same) court. If the offending mea-
sures applied by the country found to be in error are not brought into
conformity with WTO rules, then compensation and retaliation – with
the approval of the General Council – are provided for. In this context,
the interrelationship between the trade agreements is critical. Compensa-
tion can be sought in the form of improved market access in any of the
areas covered by the multilateral trade agreements and not necessarily
with respect to the agreement where the breach of obligations was com-
mitted. Similarly, retaliation can take place in any of the areas covered by
the agreements, not necessarily with respect to the one where there was a
breach of obligations.

Non-discrimination

The principle of non-discrimination underpins the rules-based multi-
lateral trading system. It has two components: the most-favoured nation
(MFN) clause contained in Article I of GATT, which stipulates that
WTO members are bound to grant to the products of other members
treatment no less favourable than that accorded to the like products of
any other country. Thus, no member is to give special trading advantages
to another or to discriminate against a particular product because of the
manner in which it was produced, or because of the country of origin of
the product. Article III of GATT stipulates that once goods have entered
a market, they must be treated no less favourably than domestically pro-
duced like goods.12
The WTO does not inhibit governments from taking the measures they

wish to protect the environment – for example, measures to avoid dam-
age to the environment resulting from the manufacture and consumption
of goods produced and used within national boundaries. Final products
can be taxed and other charges levied for any purpose thought to be
appropriate. Similarly, there are no problems from a WTO perspective
with governments levying taxes according to the process used to pro-
duce something within their own territory. But the interpretation of
non-discrimination in the WTO agreements is that WTO flexibility ex-
tends only to regulation of domestic products and processes and not to
the processes used to produce imported products. It does not normally
extend to the extraterritorial application of measures relating to produc-
tion processes in exporting countries.
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In short, from a trade policy perspective, goods produced in an envi-
ronmentally unfriendly manner are like any other. From an international
relations perspective, this serves to minimize any unwanted encroach-
ment on national sovereignty, with powerful countries riding roughshod
over less powerful ones by forcing them to produce goods according to
the preferred environmental standards of the importing country. Impor-
tantly, it leaves space for other treaties to be negotiated to deal with
the establishment and enforcement of environmental norms. The reality
would seem to be that global environmental agreements do not have the
same legally enforceable discipline and compliance mechanisms as those
found in the WTO agreements.

Not surprisingly, a number of environmental groups have called for the
WTO to modify its interpretation of like products to permit discrimi-
nation on environmental grounds; under this proposal, the WTO would
adopt the role of an enforcement agency for what are considered univer-
sally held environmental norms. If standards are universally held, there
is, in principle, no real problem. If all WTO members have agreed to
forgo their rights not to be discriminated against in trade when certain
environmental standards are not met, then trade discrimination should
be acceptable. WTO members have already agreed to restrictions on
trade in endangered species, living modified organisms, stolen goods,
narcotics and many other products.

However, as noted above, decision-taking in the WTO is on the basis
of consensus, and it may well be that not all countries agree to the pre-
ferred environmental standards of other countries and, therefore, the
use of trade restrictions. A country may find the scientific evidence un-
persuasive, it may not be able to afford to join the agreement concerned,
or it may not have access to the necessary technology on favourable
terms. It may not agree with a given environmental objective or with the
means to achieve the objective, or it may consider there are more press-
ing national policy problems that deserve higher priority. To give the
WTO the role of deciding which ‘‘almost’’ universally held standards
could provide a justification for trade discrimination would increase its
role in environmental governance enormously.

WTO and the environment: The overlap

Environmental agreements

The important question then becomes what the role is of the WTO in
environmental governance if there is not a universal acceptance of envi-
ronmental norms via a multilateral or regional agreement. Ideally, from a
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WTO perspective, such an agreement should establish the conditions
under which trade restrictions can be invoked for environmental pur-
poses and the nature of the trade measure. If this is not the case, there
are at least two potential problems. The first is when a trade-related
measure is taken by a party to a multilateral environmental agreement
(MEA) against another party to the MEA. The problem arises when the
measure is not specifically provided for in the MEA itself, but is ‘‘justi-
fied’’ by the party taking the measure as ‘‘necessary’’ to achieve the ob-
jectives of the environmental agreement. The necessity of this measure
may be challenged by the party against which the measure is taken. In
this case, both parties could be members of the WTO and the measure
could violate WTO rights and obligations. This could lead to a dispute
over the legitimacy of the measure in terms of either the MEA or the
WTO.
It seems reasonable that such a dispute should be pursued under the

dispute settlement procedures of the MEA. In this respect, it would be
helpful if MEA parties stipulated from the outset that they intended
trade disputes arising out of implementation of the obligations of the
MEA to be settled under the MEA’s provisions. It could be argued that
this approach could help ensure the convergence of the objectives of
MEAs and the WTO, while safeguarding their respective spheres of com-
petence, thus overcoming problems arising from overlapping jurisdic-
tions. This, however, requires an effective compliance mechanism to be
available to MEA parties. Most of the MEAs with trade-related provi-
sions do contain mechanisms for resolving disputes, but these lack the
power of the WTO dispute settlement process. In the absence of an effec-
tive dispute settlement system in the MEA, the dispute could gravitate to
the WTO. It has been suggested on numerous occasions in the Commit-
tee on Trade and the Environment (CTE) that there would be value in
strengthening MEA dispute settlement mechanisms. This, of course, is
outside the terms of reference of the CTE.
Another problem relates to potentially WTO-inconsistent measures

that are specifically provided for in an MEA and taken by a party to the
MEA against a non-party. A problem may then present itself if the mea-
sure is against a WTO member that challenges the legitimacy of the mea-
sure in the WTO dispute settlement process. Dealing with this group of
problems involves a number of decisions on the part of the WTO dispute
settlement process. These include whether the measure can be justified as
an exception to WTO rules and what importance to ascribe to the exis-
tence of the MEA in determining if the measure in question is really
‘‘necessary’’ (see below on dispute settlement). The likelihood of a posi-
tive decision on the necessity of the measure is presumably enhanced if
the goals of the environmental agreement are accepted globally in a
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broad-based MEA to which all, or most, WTO members belong. In fact,
most proposals relating to the relationship between WTO and MEA
rules are based on the notion that, subject to specific conditions being
met, certain trade measures taken pursuant to MEAs should benefit
from special treatment under WTO provisions. This approach has been
described as creating ‘‘an environmental window’’ in the WTO. How-
ever, discussions in the WTO Committee on Trade and the Environment
(see later) have made clear that determining what is an acceptable MEA
from the perspective of receiving greater WTO acceptability has proved
to be far from a simple task, and in any event one that would be better
performed outside the WTO.

It is instructive to note that coherence between these two bodies of law
is high on the agenda of both trade and environment ministries – at least
in terms of political declarations. In Doha, ministers stated that, with ‘‘a
view to enhancing the mutual supportiveness of trade and environment,
we agree to negotiations, without prejudging their outcome, on: the rela-
tionship between existing WTO rules and specific trade obligations set
out in multilateral environmental agreements’’.13 In Johannesburg, min-
isters agreed to promote the ‘‘mutual supportiveness between the multi-
lateral trading system and the multilateral environmental agreements,
consistent with sustainable development goals, in support of the work
programme agreed through WTO, while recognizing the importance of
maintaining the integrity of both sets of instruments’’.14

Settling disputes

Exceptions are provided for in the GATT 1994 Exceptions Article (Art-
icle XX), where nonconforming measures can be taken for environmental
purposes if they are necessary to protect human, animal or plant life or
health, or if they relate to the conservation of exhaustible natural re-
sources and are made effective in conjunction with restrictions on domes-
tic production or consumption. If at least one of these conditions is ful-
filled, then the remaining requirement is specified in the head note to
the Exceptions Article: that the measures not be applied in an arbitrary
or unjustifiable manner in order to discriminate between countries where
the same conditions prevail or constitute a disguised restriction on inter-
national trade.

With respect to substance, there is little doubt that the WTO dispute
settlement process could play a greater role in environment-related mat-
ters, particularly in its rulings on exceptions to WTO obligations taken
for environmental purposes. In the Shrimp–Turtle case, a decision had
to be taken on whether the term ‘‘renewable resources’’ applied to
renewable biological resources or was limited to depletable mineral re-
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sources. The Appellate Body ruled that, in the light of contemporary in-
ternational law, living species, which are in principle renewable, ‘‘are in
certain circumstances indeed susceptible of depletion, exhaustion and ex-
tinction, frequently because of human activities’’. In taking this decision,
the existence of an MEA was critical. Because ‘‘all of the seven recog-
nised species of sea turtles are listed in Appendix 1 of the Convention
on International Trade in Endangered Species of Wild Fauna and Flora
(CITES)’’, the Appellate Body concluded that the five species of sea
turtles involved in the dispute constitute ‘‘exhaustible natural resources’’
within the meaning of Article XX of the GATT 1994.15
The Appellate Body also drew on the Preamble to the Agreement Es-

tablishing the WTO referred to above. Principles as expressed in Pre-
ambles are general legal commitments rather than specific legal obliga-
tions of states.16 In its ruling, the Appellate Body clearly assigned
importance to promoting sustainable development and preserving the
environment. Although this objective is certainly recognized and sup-
ported by WTO members, the manner in which it is translated into rights
and obligations can fundamentally change the character of the exceptions
provisions of the WTO.
A principal criticism of the Dispute Settlement Body (DSB) relates to

the process and a lack of openness; a common criticism is that hearings
are not open to the public and that briefs by the parties are not made
publicly available at the time of submission. In this respect, an important
question is whether a panel or the Appellate Body is obliged to accept
information submitted in the form of amicus briefs by non-governmental
organizations (NGOs). This became a particular issue in the Shrimp–
Turtle case, in which three submissions were received from NGOs, all
with expertise in turtle conservation.17 The panel found that it could not
accept non-requested submissions from NGOs, because this would be
incompatible with the DSU provisions. It explained that the initiative to
seek information and to select the source of information rested with the
panel alone, and noted that only the parties to the dispute and third par-
ties could submit information directly to panels. The Appellate Body
ruled that ‘‘the Panel erred in its legal interpretations that accepting
non-requested information from non-governmental sources is incompat-
ible with the provisions of the DSU’’.18
The complaining countries objected to the Appellate Body’s ruling, ar-

guing that this procedure was not in conformity with the working proce-
dures. They argued that, because WTO members that are not parties or
third parties cannot avail themselves of the right to present written sub-
missions, it would be unreasonable to grant the right to submit an unsoli-
cited written submission to a non-member when many members do not
enjoy a similar right. Such information might be strongly biased if na-
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tionals from members involved in a dispute could provide unsolicited in-
formation. The complaining parties reasoned that this would only in-
crease the administrative tasks of the already overburdened secretariat.
They also reasoned that the parties to a dispute might feel obliged to re-
spond to all unsolicited submissions, just in case one of the unsolicited
submissions caught the attention of a panel member. Due process re-
quires that a party should know what submissions a panel intends to con-
sider, and that all parties should be given an opportunity to respond to all
submissions. It was argued that the Appellate Body had diminished the
rights of members and intruded upon members’ prerogative as negotia-
tors to establish the bounds of participation in the WTO. Members
should decide such issues. The Appellate Body, which was only a judi-
ciary body, was in this case writing the rules of participation.19 With re-
gard to amicus briefs, the Appellate Body appeared to have ‘‘let itself be
overawed by the campaign of NGOs of major trading entities’’.20

Precaution and risk management

WTO agreements seek to avoid standards that create unnecessary ob-
stacles to trade, while recognizing the sovereign right of governments to
adopt whatever standards are appropriate to fulfil legitimate objectives
and taking into account the risks that non-fulfilment would create. At
the same time, they recognize that, for a variety of reasons, a particular
standard may not be appropriate across countries. For example, physical
conditions may differ between areas and, in the light of scientific evi-
dence, the absorptive capacities for air pollution may differ between
countries because of these physical characteristics. However, although
such differences across countries can presumably be measured objec-
tively, this is not necessarily the case with respect to how different soci-
eties wish to manage the risk.21 Risk assessment is the scientific determi-
nation of the relationship between cause and effect in situations where
adverse effects can occur, so it is hard to imagine a role for the WTO in
this. Risk management, on the other hand, is the process of identifying,
evaluating, selecting and implementing measures to reduce risk.22 Deter-
mining what is ‘‘appropriate’’ in the light of scientific evidence and what
constitutes legitimacy in terms of public preferences for the management
of risk promises to be one of the most contentious areas for environmen-
talists and trade officials alike.

At the heart of the issue is the role of ‘‘precaution’’ in risk assess-
ment.23 The Precautionary Principle responds to the gap between
banning a product or procedure until science has proved it is harmless
and not banning it until science has proved that there is a real risk. The
theoretical underpinnings of this principle are elusive and difficult to de-
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fine, and there is no consensus on accepting it as a basis for establishing
obligations in national and international rules.24
As far as WTO agreements are concerned, the Agreement on the Ap-

plication of Sanitary and Phytosanitary (SPS) Measures and the Agree-
ment on Technical Barriers to Trade (TBT) are both specifically de-
signed to avoid standards that constitute unnecessary barriers to trade.25
In the SPS Agreement, the management of risk is important in ensuring
food safety and animal and plant health. The most important objective of
the agreement is to reduce the arbitrariness of governments’ decisions by
clarifying which factors to take into account when adopting health pro-
tection measures. Measures taken to fulfil the objectives of the agree-
ment should be based on the analysis and assessment of objective and ac-
curate scientific data. Thus, an important question in managing risks to
human, animal and plant life and health is deciding on the risk levels
and the appropriate standards to adopt to manage the risk.26
International standard-setting organizations offer ready-made yard-

sticks. The SPS Agreement explicitly refers to three groups whose
activities are considered relevant in meeting its objectives: the Codex
Alimentarius Commission, a joint effort of the Food and Agriculture Or-
ganization (FAO) and the World Health Organization; the International
Office of Epizootics (OIE); and the international and regional organiza-
tions operating within the framework of the FAO International Plant
Protection Convention (IPPC). Many WTO members are involved in
these forums, and their scientists and health experts participated in the
development of these voluntary international standards.
The SPS Agreement provides for long-term national measures that

exceed the protection levels established in international agreements if
these are judged not to provide an acceptable level of protection at the
national level. But, if challenged, these measures must be supported by
scientific evidence based on an objective assessment of the potential
health risks involved. When introducing a standard that is more trade
restrictive than the Codex, OIE or IPPC, the SPS Agreement calls for
measures based on the analysis and assessment of objective and accurate
scientific data. In the absence of an international standard, each country
must conduct its own risk assessment and determine its ‘‘acceptable level
of risk’’. These assessments commonly include substantial safety margins
as a precautionary measure. Once a government has determined its
appropriate level of sanitary and phytosanitary protection, however, in
order to be consistent with the WTO it should not choose a measure
that is more stringent and trade restrictive than necessary. The evalua-
tion of this is thus important in determining the measure, the effects of
which should be proportional to the risk.
However, even given the same scientific evidence, different societies
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have different preferences for the management of risk. This also creates
the possibility of abuse of measures for protectionist purposes.

It is in this sense that the recent dispute on meat treated with hor-
mones heralds potential problems for the WTO. The EU ban on meat
products containing hormones went into effect in 1989; it applied to ani-
mals treated with hormones in order to promote growth, because the Euro-
pean Union maintained that there was a carcinogenic effect associated
with human consumption of the hormone-treated beef. When the case
was dealt with by a WTO panel, the panellists rejected the EU arguments
owing to a lack of scientific evidence of a health and safety risk. They
concluded this after consulting scientific experts, and there was general
agreement that the hormones posed no risk. The panel did not consider
information presented by public interest groups. In the proceedings, in-
ternational standards played an important role – in particular, the use of
the Codex benchmark standard. The European Union argued that the
Codex did not represent a consensus-based standard for minimum resi-
due levels of growth-promoting hormones, since it was adopted by a
vote of 33–29, with 7 abstentions. From an operational perspective, the
SPS Agreement thus required the European Union to implement food
safety standards whose minimum levels were agreed to by fewer than
half of the Codex experts. The European Union argued that being obli-
gated to adhere to standards that were not accepted on a consensus basis
seems far from the consensus-based notion of WTO rules.

The panel also considered whether the Precautionary Principle could
provide a justification for the ban in the absence of scientifically based
risk assessment. It noted that the Precautionary Principle was incorpo-
rated into the SPS Agreement through the use of emergency measures
permitting members provisionally to introduce measures that are not
supported by ‘‘sufficient’’ scientific evidence until this evidence is ob-
tained. In the hormone case, emergency measures as such were not under
discussion, because the ban did not relate to ‘‘provisional regulations’’ –
the EU Directive was a definitive regulation.

The panel report was referred to the Appellate Body, which agreed
that the specific wording in the SPS Agreement prevailed over the
Precautionary Principle. However, neither the panel nor the Appellate
Body addressed whether scientific risk assessment and the Precautionary
Principle were potentially at odds. The European Union was restricting
the importation of hormone-treated beef when scientific risk assessments
could not take account of society’s fear of the potential risk involved.
In fact, the Appellate Body concluded that the Precautionary Principle
awaits confirmation as a customary principle of international law.

The lack of clarity as regards the application of the Precautionary Prin-
ciple in specific situations has a number of potentially important implica-
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tions for the WTO. The absence of agreement outside the WTO on how
the Precautionary Principle is to be interpreted in specific cases means
that the WTO will find itself in the situation of being the arbiter in a
number of potential environment- or health-related controversies. In-
deed, the WTO has already been described as the ‘‘World Trans Science
Organization, a global meta-regulator’’. It resolves ‘‘scientific issues such
as carcinogenicity, adopts policies concerning the acceptable levels of
risk or scientific uncertainty, and makes decisions about appropriate
levels of health and safety’’.27 It is of primary importance for the WTO
that ongoing negotiations outside the WTO in areas where precaution
is important, such as how to deal with the trade in and labelling of prod-
ucts derived from genetically modified organisms, are successfully com-
pleted.

The Committee on Trade and the Environment

The Committee on Trade and the Environment (CTE) was established in
January 1995, and it reports to the WTO General Council. It is mandated
to address a variety of areas of work and to recommend whether any
modifications to the rules of the multilateral trading system are required
to permit a positive interaction between trade and environment mea-
sures. There are no observers from non-governmental organizations,
despite a number of requests. The CTE has a standing agenda, and it
meets formally at least two times a year and informally whenever consid-
ered necessary. It addresses, inter alia, the relationship between the pro-
visions of the multilateral trading system and trade measures for envi-
ronmental purposes – in particular, the relationship between WTO rules
and compliance procedures and those of the multilateral environmental
agreements.28
The CTE has been soundly criticized29 and accused of failing, among

other things, in its task of recommending modifications of the provi-
sions of the multilateral trading system ‘‘to enhance a positive interaction
between trade and environmental measures and for the promotion of
sustainable development’’.30 As a result, various environmental groups
have proposed ‘‘mainstreaming’’ environment issues by factoring envi-
ronmental concerns into the WTO across the board. In this scenario,
each relevant WTO committee would deal with environment under its
area of authority. Although this may hold some appeal, it is difficult to
see how it would operate in practice. In a formal sense, it is not clear
how the process could be established and, in a very practical sense, re-
sources devoted by governments to questions relating to the environment
are already spread thinly in WTO meetings. This is evidenced, for ex-
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ample, by the small number of developing country delegations that are
active in the CTE. Mainstreaming may just lead to a dilution of already
inadequate resources and a further minimization of attention paid to
trade and environment issues.

Nevertheless, there is certainly a need to monitor the manner in which
environmental concerns are dealt with in the various post-Qatar nego-
tiating groups. In this respect, there is a potentially important role for the
CTE. It could, for example, provide the forum in which those countries
that have chosen to conduct reviews of the trade and environment link-
ages of the negotiations present their results. It could also provide the fo-
cal point for the identification and discussion of links between the various
elements of the negotiating agenda and the environment. This role could
be further broadened if a similar mandate were given to the Committee
on Trade and Development (CTD). The CTE and the CTD could each
provide a forum for identifying and debating the developmental and en-
vironmental aspects of the negotiations, including the synergies between
trade liberalization, economic development and environmental protec-
tion. The work of the two bodies would be complementary and would
help to ensure that the negotiations reflect the Preamble of the WTO
Agreement about acting in accordance with the objectives of sustainable
development and responding to the needs of the developing countries
and, especially, of the least developed countries.

There is also an important role for the CTE in terms of future relations
with MEAs. At the time of its inception, there was active discussion in
the CTE on the relationship between the WTO and MEAs. This has
served a useful purpose. It could be argued that one of the reasons there
has never been a dispute relating to an MEA brought to the WTO is
the increased understanding created through information sessions in the
CTE, where the secretariats of environmental agreements have been in-
vited to present relevant information with respect to the rules of their
agreements.31 These sessions have clearly facilitated a mutual under-
standing of the linkages between the multilateral environment and trade
agendas and built awareness of the use of trade-related measures in
MEAs.

This debate has recently been enlivened with a number of far-reaching
formal proposals to the CTE by governments. This is perhaps a reaction
to the commercial, political and social importance of some recent MEAs,
which could well impact on trade, and the claim that the lack of clarity
between WTO and MEA rules has led to confusion in the negotiation
of MEAs. It has been argued that the negotiations surrounding the Bio-
safety Protocol, for example, proved to be difficult, ‘‘precisely because of
the lack of clarity with regard to the relationship of the Protocol to the
WTO’’.32 The renewed interest could also be due to high-profile trade
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and environment disputes that have come to the WTO in recent times,
and recognition of the fact that they probably never would have arisen
had an effective MEA been in place. An additional consideration is that
the debate in the WTO has been enriched with a large amount of useful
work being undertaken by reputable non-governmental organizations,
intergovernmental institutions and academics.
In Qatar in November 2001, trade ministers launched a new round of

multilateral trade negotiations and brought precision to how they want
to deal with the WTO and MEAs. With a view to enhancing the mutual
supportiveness of trade and environment, they agreed to negotiations on
the relationship between existing WTO rules and specific trade obliga-
tions set out in multilateral environmental agreements; procedures for
regular information exchange between MEA secretariats and the rele-
vant WTO committees; and the reduction or, as appropriate, elimination
of tariff and non-tariff barriers to environmental goods and services.
In discussions pertaining to improved market access through negoti-

ated trade liberalization, there have been calls for a multilateral frame-
work to assess the effects of expanded trade on the environment.33 After
making such a proposal in 1994, the Commission on Sustainable Devel-
opment was mandated by governments to provide the institutional coor-
dination necessary to undertake an assessment of the environmental and
social development aspects of trade policies. At the High Level WTO
Symposium on Trade and Environment held in March 1999, the United
States announced that it would join the European Union and Canada in
carrying out an assessment of the implications of the post-2000 WTO
negotiations on the environment.
Although there has been some discussion in the WTO of the possibility

of all members agreeing to carry out such environmental impact assess-
ment studies, the idea has not gained broad-based support. For most
countries, whether or not to conduct such studies is a national choice hav-
ing little to do with the work of the WTO as such. In addition, the task of
evaluating the environmental benefits derived from removing trade re-
strictions and distortions is complicated not only by the complexity of
the changes in the resource usage and consumption patterns that follow
trade liberalization, but also by the limited capacity to measure the envi-
ronmental impact.
Work has proceeded in the CTE, however, with a narrower focus on

identifying sectors where environmental benefits follow trade liberaliza-
tion.34 Notwithstanding the complexities of the task, a number of con-
clusions can be drawn that enable priorities to be assigned to various
sectors.35 In the Doha Declaration, ministers instructed the CTE, in pur-
suing work on all items on its agenda within its current terms of refer-
ence, to give particular attention to the effect of environmental measures
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on market access, especially in relation to developing countries, in partic-
ular the least developed among them, and those situations in which the
elimination or reduction of trade restrictions and distortions would bene-
fit trade, the environment and development.36

The work on these issues should include the identification of any need
to clarify relevant WTO rules. The CTE is to report to the Fifth Session
of the Ministerial Conference and make recommendations, where ap-
propriate, with respect to future action, including the desirability of ne-
gotiations. The outcome of the work carried out in accordance with the
Ministerial Declaration is to be compatible with the open and non-
discriminatory nature of the multilateral trading system, not to add to
or diminish the rights and obligations of members under existing WTO
agreements, in particular the Agreement on the Application of Sanitary
and Phytosanitary Measures, nor to alter the balance of these rights and
obligations, and will take into account the needs of developing and least
developed countries.

In more colloquial language, this is a response to the fact that WTO
members have been exploring the possibilities of trade liberalization in
industrial countries where ‘‘win–win’’ scenarios exist. Industrial countries
win when they remove trade restrictions that are environmentally harm-
ful in their own countries; and developing countries win when exports
grow following the removal of environmentally harmful trade restrictions
in the importing developed countries.

There is, in fact, a third win. Numerous empirical studies have demon-
strated that the link between trade liberalization and economic growth
is unequivocal. Empirical evidence supports the contention that countries
that have opted for an outward-oriented development strategy have been
the fastest growing in the developing world. This does not mean, how-
ever, that the link between growth and liberalization cannot be chal-
lenged. Economic growth may lead to more wealth but does not in itself
ensure an egalitarian society. Nor does it mean that growth will automat-
ically lead to an improvement in the environment. Nevertheless, higher
gross domestic product per capita and fewer resources used to produce
each unit of output mean a higher national income and more resources
available for the implementation of sound environmental policies.

One important question is whether win–win situations do in fact exist.
The answer is that they do – in principle. From a trade perspective, dif-
ferent environmental resource endowments (such as the physical capa-
city to absorb pollution) are themselves a basis for differences in true
comparative advantage. Furthermore, different societies and individuals
within them also have different levels of tolerance with respect to envi-
ronmental degradation. As long as national sovereignty prevails with re-
spect to environmental priorities, the extent to which externalities are
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internalized will be determined by awareness of the environmental prob-
lem, the government’s capacity to adopt the necessary policy measure to
deal with it, the nation’s physical capacity to absorb the environmental
damage, and societal preferences relating to environmental conditions
and the quality of life. This in turn will influence the impact on relative
prices nationally and internationally. Trade restrictions can distort the
good functioning of markets, and thus the exploitation of comparative
advantage, just as they can frustrate the implementation of sound envi-
ronmental management policies.
Discussion in the CTE has revealed that win–win situations exist in

practice as well as in principle. In the case of fisheries, a sector of consid-
erable importance to developing countries,37 the link between depleted
fish stocks and bad government policy seems to be well accepted. Fish-
eries subsidies are widespread, distorting trade and undermining the
sustainable use of the resource base. One reason for giving priority to
this sector is that useful substantive work has already been done in the
WTO, by non-governmental organizations and elsewhere and there is
now concrete evidence that the political will to address the problem ap-
pears to be strengthening.38
At the Ministerial Conference in Doha, ministers agreed to negotia-

tions aimed at clarifying and improving disciplines under the Agreement
on Subsidies and Countervailing Measures while taking into account the
needs of developing and least developed country participants. In the con-
text of these negotiations, the intention is to clarify and improve WTO
disciplines on fisheries subsidies, taking into account the importance of
this sector to developing countries.
There are also win–win possibilities in the agriculture sector. Agricul-

tural subsidies have led to intensified land use, increased applications of
agrochemicals, the adoption of intensive animal production practices and
overgrazing, the degradation of natural resources, loss of natural wildlife
habitats and biodiversity, reduced agricultural diversity, and the expan-
sion of agricultural production into marginal and ecologically sensitive
areas. Agricultural assistance through output-related policies in many in-
dustrial countries has imposed high environmental costs on other nations
that have a comparative advantage in agricultural production and trade.
Of course, not all subsidies are harmful. The Agreement on Agricul-

ture adopted during the Uruguay Round seeks to reform trade in agricul-
tural products and provides the basis for market-oriented policies. In its
Preamble, the Agreement reiterates the commitment of members to re-
form agriculture in a manner that protects the environment. Under the
Agreement, domestic support measures with minimal impact on trade
(known as ‘‘green box’’ policies) are excluded from reduction commit-
ments. These include expenditures under environmental programmes,
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provided that they meet certain conditions. The exemption enables mem-
bers to capture positive environmental externalities.

In addition, WTO agreements do not prohibit subsidies per se. The
WTO Agreement on Subsidies, which applies to non-agricultural prod-
ucts, is designed to regulate the use of subsidies. Under the Agreement,
certain subsidies are referred to as ‘‘non-actionable’’; these are generally
permitted by the Agreement. Amongst the non-actionable subsidies
mentioned are those to promote the adaptation of existing facilities to
new environmental requirements imposed by law and/or regulations that
result in greater constraints and financial burden on firms. Such subsidies,
however, must meet certain conditions. Making them non-actionable en-
ables members to capture positive environmental externalities when they
arise.

A further sector where liberalization could be beneficial for all is
trade in environmental goods and services (for example, pollution con-
trol equipment or solid waste management). The value of world produc-
tion in this sector is considerable and has been estimated to be in the
order of US$450 billion a year.39 In this sector, as in others, it is in the
interest of all WTO members that environmentally sound goods and
services are made available on the international market at the cheapest
prevailing world prices. After studying liberalization in this sector, the
OECD Report to the Council of Ministers in May 1999 concluded that
goods and services would become cheaper, meaning that ‘‘limited envi-
ronmental protection budgets can be stretched further’’ and ‘‘expanded
market opportunities can encourage technological progress, as well as
providing economies of scale and increased efficiency’’.40

Buying goods and services at world market prices is of course an op-
tion available to all countries, because governments can unilaterally re-
move barriers to imports in these goods and services and so serve their
own interests. In practice, however, governments seek ‘‘concessions’’ in
negotiations even when acting in their own interests, and the possibility
of obtaining such concessions is greatest in multilateral rounds of nego-
tiations where the removal of barriers to imports in one sector can be
traded off against liberalization in another. In recent years, however, tra-
ditional cross-sectoral trade-offs have not always been necessary to en-
courage governments to enter into sectoral trade-liberalizing negotia-
tions. Reaping the advantages that ensue from trade liberalization and
more efficient resource use on both the consumption and production
sides has been the driving force in a variety of sectors; examples include
information technology, pharmaceutical products, basic telecommunica-
tions and financial services. It seems reasonable that WTO sectoral nego-
tiations should extend to environmental goods and services.

Importantly, in all these areas of improved market access that are
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linked to better environmental governance, no change in WTO rules is
required, simply a change in negotiating and other priorities.

Assessment

A number of the potential changes for the WTO in terms of its role
in global environmental governance – such as a reinterpretation of non-
discrimination – would require consensus in the WTO. Experience has
shown that changes to GATT rules were rare, even with far fewer coun-
tries involved. After the establishment of GATT in 1948, there were only
two amendments, one in 1955 and the other in 1964,41 and there is no in-
dication that things will be different in the future. This is not surprising.
As noted, consensus would require agreement from almost 150 countries
at very different levels of development and with very different priorities.
Further, given the contractual nature of WTO agreements, members will
agree to a rule change only if the outcome is clear and without risk. The
dispute settlement process, with its threat of retaliation and compensa-
tion, is the Damocles’ sword hanging over those that have to live with
the interpretation of the new rules. A further consideration is that change
in WTO rules will be resisted by those who believe that first GATT and
now the WTO have been particularly successful at doing what they were
mandated to do. Changing rules in an organization just several years old
will be a priority for few members. One observer, for example, has ex-
pressed the view of many not only in the trade community by remarking
that the ‘‘multilateral trading system at the beginning of the twenty-first
century is the most remarkable achievement in institutionalized global
economic cooperation that there has ever been’’.42
Notwithstanding the probable resistance to changing WTO rules,

GATT and now the WTO have proved to be flexible instruments where
‘‘changes’’ have been possible through techniques that have ranged from
simple non-enforcement of certain rules (such as Article XXIV of GATT
1994) to a variety of relatively informal actions or interpretations through
the dispute settlement process. The question then is whether these non-
rule change options can be used to alter the traditional interpretation
of terms such as ‘‘like products’’ and provide for discrimination among
imports on the basis of production methods. Such changes would pro-
foundly alter the role of non-discrimination that lies at the heart of the
WTO legal system and would be strongly resisted.43 In my view, they
are inadvisable. Some members have already argued that the Appellate
Body has extended its authority beyond that granted to it by members
and is playing a role in policy formulation through litigation. The DSU
limited the jurisdiction of the Appellate Body to issues of law covered in
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panel reports and to legal interpretations developed by panels, and it
prohibited the Appellate Body from adding to, or diminishing, the rights
and obligations provided in the covered agreements. A number of
countries have argued that the Appellate Body has adopted an ‘‘evolu-
tionary’’ interpretative approach and it has overstepped the bounds of
its authority by undermining the balance of rights and obligations of
members.44

In my view, the solution to dealing with the use of non-conforming
WTO measures to address environmental concerns lies in ensuring the
existence of effective multilateral environmental agreements covering
trans-boundary environmental problems.45 If agreed standards and trade
measures are adopted by WTO members in an environmental agreement,
and the WTO members agree to forgo their WTO rights not to be discri-
minated against, then there seems little reason for the WTO members
not to recognize this fact formally if it is considered useful for the pur-
poses of environmental governance. If, however, the standards or the
measures taken are disputed – for example through the dispute settle-
ment process – the WTO becomes both the body that establishes the
standards and the body that enforces them.

What is sure, however, is that the members of the WTO have no desire
to become arbitrators on matters well outside the realm of conventional
trade policy considerations. It is not reasonable to expect to find solu-
tions requiring multilateral agreement in the case of disputes involving
food safety or protection of endangered species that cannot be settled bi-
laterally. Nor should the problem be relegated to a dispute settlement
process in which trade officials take decisions on a de facto basis that
will almost by definition (because there is no agreement at the national
level) be unpopular with large parts of the public. The way to deal with
problems such as risk management in a WTO context must be discussed
in terms of policy choices relating to the use of the Precautionary Prin-
ciple, not litigation. There must be a coherent approach to dealing with
problems where scientific evidence alone does not make the policy
choices clear. Such issues cannot be dealt with through the rough and
tumble of daily negotiations.

Where there is scope for a greater role in environmental governance
for the WTO, however, is in improving market access within the context
of win–win scenarios. There are many good reasons for promoting a
win–win approach. It would give force to the commitment of WTO mem-
bers to use the world’s resources optimally and in accordance with the
objective of sustainable development. It would provide evidence of their
desire to protect and preserve the environment and to enhance the
means for doing so precisely when they are being criticized for not doing
enough. Viewed constructively, by adopting a win–win approach, public
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support can be garnered for undertaking reform in sectors where some
interest groups might be adversely affected by policy reform but where
reform is in the interests of the community at large. The initiative is
already viewed positively by some environmental non-governmental or-
ganizations that have been hostile to the WTO in other areas. In addi-
tion, improving market access holds attraction for developing countries
where few other advantages are seen in the trade and environment
debate.
There is also scope for imaginative proposals for changes in processes

that would remove some of the pressure for rule and process change in
the WTO. In the words of the president of Worldwide Fund for Nature
International with respect to the WTO Dispute Settlement Mechanism:
‘‘The speed, power, and efficiency of the system are both frightening and
fascinating to environmental groups. It is the very power and authority of
the system that has led to calls for reforms.’’46 He notes that, because of
its adversarial nature, formal WTO dispute settlement may not be the
best means of resolving disputes of this kind. He suggests that WTO
members should explore the establishment of multi-stakeholder consul-
tative processes in which relevant facts could be put on the table by all
interested parties from governments, non-governmental organizations,
industry, academia and local communities. In fact, the Dispute Settle-
ment Understanding formally creates the option for parties to the poten-
tial dispute to request the good offices of the Director-General to engage
in consultations to settle the dispute. Such a consultative process could
assist in providing the countries involved with an opportunity to consider
a range of policy instruments suitable for resolving any trade-related en-
vironmental issue that may have arisen.

Conclusion

In a perfect world, meeting the challenges facing the global economy re-
quires a coherent approach and institutional structure at the global level.
This means the existence of institutions that determine the substantive
policies and public processes, with a clear delineation of the responsibil-
ities of the various actors involved. The goals of the institutions should be
to facilitate the attainment of agreed policy objectives through coopera-
tion, while providing for the avoidance and resolution of any disputes
that may arise in the pursuance of these objectives. Good governance re-
quires a set of such institutions that are coherent, mutually consistent and
supportive, and that operate in an effective, accountable and legitimate
manner. At the international level, these are the characteristics of an ef-
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fective global governance structure. One of the conclusions of this chap-
ter is that we are far from having such a structure today.

In fact, a strong argument can be made that a trade policy organiza-
tion such as the WTO should not be responsible for the non-trade issues
that are gravitating towards it. The United Nations and its Specialized
Agencies are charged with advancing the causes of development, the
environment, human rights and labour. A case can be made that they
should be strengthened, and given the resources they need to carry out
their tasks successfully, in order for the WTO go ahead and deal with a
narrower agenda than it is now acquiring. Not surprisingly, this view has
been expressed on a number of occasions by Kofi Annan, the Secretary-
General of the United Nations.

In attempting to bring more coherence to global formulation, there are
those who see the vacuum at the international level being at least par-
tially filled by the WTO taking on even more responsibilities. The argu-
ment at its most fundamental level is that there currently exists a strong
multilateral rules-based trade regime – attained through the WTO – and
that this is essential to developing an effective system of governance of
the global market. It is reasoned that the trading system cannot act in iso-
lation when there exists a wide variety of issues, such as the environment,
that belong on the international agenda and that are directly affected by
trade itself or the rules that govern it. Without a common appreciation of
the role of the WTO, the end result is that many think it is acting irre-
sponsibly or somehow not fulfilling its functions.

The fact of the matter is that there is no world government or suprana-
tional body to determine the appropriate division of labour among exist-
ing multilateral institutions. The key question is how this can be done.
Many proposals have been put forward on the part of former and current
Director-Generals of the WTO: Peter Sutherland proposed a global
summit conference;47 Renato Ruggiero called for a World Environ-
ment Organization; and Supachai Panitchpakdi proposed an Eminent
Persons Group outside the negotiating process to find a way forward.48
It is timely that this be done through the creation of an Eminent Persons
Group such as this, because there clearly needs to be a coordinated re-
sponse on the part of the institutions involved and a coherent approach
to policy formulation at the global level.
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6

Judicial mechanisms: Is there a
need for a World Environment
Court?

Joost Pauwelyn

Most environmental law is domestic law. At the demand of either the
government or private entities, domestic courts enforce compliance with
national environmental laws. Although this model can generally be ap-
plied to transgressions of domestic environmental law, environmental
degradation does not always respect national borders. Increasingly, envi-
ronmental problems are regional and even global in scope. Thus, the
scale of legal responses must correspond to the scale of the problem. In
sum, since environmental pollution does not respect state borders, so en-
vironmental protection must extend beyond national boundaries.
Hence, environmental law includes an important international compo-

nent. This component may take the form of conventions that regulate the
choice of forum or applicable law before domestic courts, guarantee cer-
tain procedural rights for plaintiffs or provide for the mutual recognition
of judgments (the discipline of private international law).1 More impor-
tantly, the international component of environmental law may also pro-
vide global solutions for global environmental problems such as those
set out in conventions on the ozone layer or climate change (the disci-
pline of public international law). Although domestic courts play a cru-
cial role in implementing environmental law, the question arises whether
there is a need for an international or world environment court to adjudi-
cate legal issues that increasingly appear on the international level.
In the first section of the chapter, I examine the appropriateness of

enforcing international environmental law (IEL) by judicial means. The
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following section addresses the judicial mechanisms currently in place to
enforce IEL. The need for a World Environment Court (WEC) is as-
sessed in the third section, and the fourth sets out the salient features
that a WEC could/should have. Finally, I offer some conclusions in terms
of the five key points of analysis for examining proposals for interna-
tional environmental governance.

Is the judicial enforcement of international environmental
law a good idea?

Many authors have questioned the appropriateness of enforcing inter-
national environmental law (IEL) by means of third-party adjudication
where inter-state claims are brought based on the principle of state re-
sponsibility.2 Scholars of this view argue three main points. First, they
contend that judicial settlement of disputes is inherently bilateral and
confrontational, whereas problems of environmental protection often in-
volve many states and situations in which it is unclear who exactly is the
wrongdoer and who is the victim. Second, judicial enforcement operates
ex post facto and is negative in nature, focused on reparation. Protection
of the environment, in contrast, requires a system of prevention and pos-
itive incentives in order to achieve compliance. Finally, third-party adju-
dication may not be appropriate because environmental disputes often
raise complex scientific questions as well as profound questions of social
choice. Courts are not well equipped to solve such disputes.

As an alternative to judicial enforcement, other authors have favoured
multilateral compliance schemes based essentially on monitoring and
reporting. One may question, however, whether these two enforcement
mechanisms are necessarily mutually exclusive. Strong arguments do in-
deed exist in support of the current system of institutional monitoring, a
system that has been relatively successful in terms of achieving compli-
ance and avoiding disputes. At the same time, there seems to be little
reason a system of judicial enforcement could not complement (rather
than replace) the monitoring system we have today. This could be done
either by injecting a stage of third-party adjudication into current compli-
ance procedures3 based on the rule of law, or by providing for a distinct
process of judicial settlement if the compliance procedure does not re-
solve the matter.4

Though these are viable options for enhancing the enforcement of
IEL, there may be less need for judicial settlement than, for example, in
the World Trade Organization (WTO). But why rob IEL of the judicial
leg that any system of law is built upon? Why deprive IEL of the stan-
dard benefits linked to the rule of law: that is, not only bringing an end
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to violations (even by powerful players), but also enhancing the pre-
dictability and further development of IEL itself? To deprive IEL of this
judicial branch risks creating a two-class society of international norms –
those that can be judicially enforced (e.g. WTO rules) and those that can-
not (in particular, IEL). For instance, would it be acceptable for a state
restricting trade to be sued before the WTO, whereas its infringements
of environmental norms are not subject to any compulsory jurisdiction?
If judicial settlement is to be incorporated into IEL, the traditional

state-to-state process must be adapted. These types of reform should not
be summarily dismissed before attempts have been made to put them in
place. Such changes can indeed be implemented (as was done with varied
success in domestic law). Even if there are shortcomings, it is arguably
more damaging, in the case of serious and persisting disagreements, not
to have a resolution at all than to have one through judicial settlement.
From that perspective, it is worth recalling Richard Bilder’s reflection:
‘‘[W]hat is special about environmental problems and disputes? How do
they differ from other kinds of international problems? One possibility,
which you may wish to keep in mind, is that they are not really very dif-
ferent.’’5 The relevant point, as conveyed by Bilder, is that international
environmental disputes, like all other international disputes, require res-
olution through adjudication.
Unlike other international disputes, however, IEL has successfully

avoided judicial enforcement. This can be largely attributed to the fact
that states have not been forthcoming in granting the necessary jurisdic-
tion to courts or tribunals that would allow other states or non-state ac-
tors to challenge their environmental policies or conduct. States are, of
course, free to make that political choice. Indeed, that political choice
has been the prevailing reason for the current state of affairs. Certainly,
the technical and legal arguments summarized above are not a convin-
cing alibi for governments to continue rejecting some form of third-party
adjudication based on the rule of law in the field of IEL.
To a large extent, the arguments raised above against judicial settle-

ment also apply to large parts of WTO law and, in particular, to the
United Nations Convention on the Law of the Sea (UNCLOS). Yet
both of these bodies of law have judicial settlement procedures. UN-
CLOS, for example, provides for compulsory jurisdiction over marine
environment matters.6 Few disputes under these conventions are of a
purely bilateral nature. Both conventions of law require collaborative
and proactive efforts to best achieve their objectives, and quite a number
of their provisions also raise intricate scientific questions.7 Hence, to a
certain extent, environmental disputes are already subject to compulsory
jurisdiction, but only where they overlap with trade laws or the law of the
sea. Should this be counterbalanced by making other international envi-
ronmental instruments, such as the Montreal Protocol or the Climate
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Change Convention, directly subject to some form of judicial adjudica-
tion?

Before addressing the prospects of creating an entirely new judicial
body, I shall first examine some of the existing avenues for judicial settle-
ment of IEL disputes.

Current enforcement of international environmental law

Why create a new court if existing courts could enforce IEL (assuming,
of course, that states were willing to grant these courts the necessary
jurisdiction)? The leading contender to be given jurisdiction over inter-
national environmental disputes is, obviously, the International Court
of Justice (ICJ). Other contenders that have been mentioned are the
Permanent Court of Arbitration in The Hague and the International
Criminal Court to be set up pursuant to the 1998 Rome Convention. In
addition, one could expand the jurisdiction of other, more specialized
worldwide tribunals such as the International Tribunal for the Law of
the Sea (ITLOS, which already has a Chamber on the Marine Envi-
ronment8), the WTO Dispute Settlement Body9 or even the World
Bank inspection panels, the International Centre for the Settlement of
Investment Disputes or the United Nations Human Rights Committee
(operating under the 1966 International Covenant on Civil and Political
Rights).10 The fact that IEL cuts across – and may often be rephrased in
terms of – the law of the sea, international trade and investment law, in-
ternational human rights, or even international criminal law has received
considerable attention in the literature.11

The International Court of Justice (ICJ)

The ICJ is the only international court with universal jurisdiction, in
terms of both the states that can bring cases to it and the subject matter
that it may be asked to examine. The major limitation on that universal
jurisdiction is that it can be exercised only if both disputing states have
agreed to it ex ante or agree ad hoc to send their dispute to the ICJ. So
far, relatively few states have subjected themselves to the compulsory
jurisdiction of the ICJ.12 Nonetheless, if states were really determined to
provide judicial redress for IEL, they could always empower the ICJ to
that effect. This has happened in previous instances, as when the ICJ
ruled that France had to desist from nuclear testing in the area of New
Zealand, the Cook Islands, Niue and the Tokelau Islands, because the
potential for radioactive fallout violated New Zealand’s right under inter-
national law.13

The drawback currently built into the Statute of the ICJ is that conten-
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tious cases can be brought only by and against states. Non-state actors
can be neither complainant nor defendant. The only non-state actors
that have access to the ICJ are certain UN bodies, which may ask the
ICJ to give an advisory opinion on certain questions of international
law. At the same time, it is important to note that grievances of, or envi-
ronmental damage caused by, private entities can be brought to the ICJ
pursuant to the doctrine of espousal or diplomatic protection, whereby a
state takes up the case of an individual before the ICJ. In addition, the
Trail Smelter principle allows non-state actors to be the subject or initia-
tor of grievances, pursuant to which ‘‘no State has the right to use or per-
mit the use of its territory in such a manner as to cause injury . . . in or to
the territory of another or the properties or persons therein’’.14 As a re-
sult, even damage caused by a private company in state A or against an
individual in state B could be recovered before the ICJ, as long as state B
is willing to take up the case of its citizen.
States could, of course, change the ICJ Statute and adapt it to the par-

ticular needs of environmental disputes. In particular, they could allow
certain non-state actors to get involved in the process, either as amici
curiae or, more controversially, as full-fledged parties. States could also
allow entities other than selected UN bodies – such as individual states,
non-UN Specialized Agencies such as the United Nations Environment
Programme (UNEP) or the WTO, or even other international tribunals
and certain non-governmental organizations (NGOs) – to request advi-
sory opinions or preliminary rulings from the ICJ.15
The discussion above highlights some possible revisions to the purview

of the ICJ, although it is important to note that the current statute al-
ready provides for some of these needs. First, the ICJ appointed a Cham-
ber for Environmental Matters in 1993, composed of 7 of the 15 ICJ
judges.16 So far no state has resorted to the Chamber, mainly because it
requires the agreement of both parties.17 Second, when faced with factu-
ally complex cases, involving, for example, scientific questions related to
the environment, the ICJ can appoint assessors18 (sitting on the Court to
lend expertise or ‘‘specialized knowledge’’ in technical cases) as well as
scientific experts, although only judges have a vote.19 Thus far, the ICJ
has yet to take advantage of either of these provisions. Finally, as noted
earlier, the ICJ does permit intergovernmental organizations (such as
UNEP or the WTO) as well as NGOs or other interested parties to sub-
mit information or so-called amicus curiae briefs, either at the request of
the Court or on their own initiative.20
Nonetheless, in the wake of recent ICJ judgments that have touched

upon IEL, some authors have questioned the capacity and willingness of
the ICJ to take up the role of judicial branch of IEL, in particular when it
comes to ‘‘the much needed development of the law by way of judicial
insight’’.21
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The Permanent Court of Arbitration (PCA)

The PCA was set up by the 1899 Convention for the Pacific Settlement of
International Disputes, now revised by a 1907 convention of the same
name. As of September 2003, the PCA counted 101 member states. The
PCA offers a broad range of services for resolving disputes between
states, disputes between states and private parties, as well as disputes
that involve intergovernmental organizations. These services include ar-
bitration, conciliation, fact-finding commissions of inquiry, good offices
and mediation. All PCA dispute resolution rules are based closely on
the 1976 United Nations Commission on International Trade Law (UN-
CITRAL) Arbitration Rules and the 1980 UNCITRAL Conciliation
Rules.

On 19 June 2001, the member states of the PCA adopted by consen-
sus a set of Optional Rules for Arbitration of Disputes Relating to
Natural Resources and/or the Environment.22 These Optional Rules are
largely based upon UNCITRAL Arbitration Rules, taking account of the
special needs for resolving environmental disputes. They can be relied on
by, as well as used against, states, intergovernmental organizations, non-
governmental organizations, multinational corporations and private par-
ties. Even disputes between two private parties can be brought. The
crucial condition remains, however, that both disputing parties have ex-
plicitly agreed that their dispute shall be referred to arbitration under
the Optional Rules, be it ex ante in a prior convention or contract or in
an ex post facto compromise.

The Optional Rules emphasize flexibility and party autonomy. They
provide for arbitration in a shorter period than under previous PCA Op-
tional Rules or the UNCITRAL Rules. They allow for optional use of:
(a) a panel of arbitrators with experience and expertise in environmental

or conservation of natural resources law (Article 8, para. 3); and
(b) a panel of environmental scientists who can provide expert scientific

assistance to the parties and the arbitral tribunal (Article 27, para.
5).23

Mindful of the possibility of multi-party involvement in disputes having
a conservation or environmental component, the Rules provide specifi-
cally for multi-party choice of arbitrators and sharing of costs and, where
appropriate, security for interim measures. At the request of either party,
interim measures of protection may, indeed, be taken if the tribunal
deems it ‘‘necessary to preserve the rights of any party or to prevent seri-
ous harm to the environment falling within the subject matter of the dis-
pute’’ (Article 26).

Although better adapted to enforcing IEL than, for example, the ICJ
(in terms of both potential parties and fact-finding), it remains to be
seen how many states and non-state actors will be willing to subject
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themselves to this specialized jurisdiction of the PCA. In the end, all the
PCA has done so far is to provide a medium for the settlement of envi-
ronmental disputes. States and non-state actors must still decide actually
to use the PCA to settle their environmental disputes. Notwithstanding
its name, the PCA is neither a standing court nor, arguably, a judicial or-
gan. As an arbitration body completely de-linked from the major interna-
tional environmental organizations and conventions, it remains doubtful
that it will ever live up to the role of judicial branch of IEL. It might
have a bright future, though, as a means to provide ad hoc settlement of
certain long-standing, cross-border environmental disputes, not only be-
tween two states unwilling to resort to the ICJ, but also between a state
and a private party or between two private parties unwilling to get their
case decided by the national courts of either party.
It is also interesting to note that, in November 1994, a group of envi-

ronmental organizations formed the International Court of Environmen-
tal Arbitration and Conciliation (ICEAC), which is similar to the PCA,
with permanent seats in Mexico and Spain.24 The ICEAC’s function is
to ‘‘facilitate, by Conciliation and Arbitration the settlement of environ-
mental disputes between States, natural or legal persons and submitted to
it by agreement of the parties to the dispute’’.25 It can also ‘‘give Consul-
tative Opinions on questions of Environmental Law or on legal aspects of
the use or protection of elements of the environment in any case which is
of international concern, at the request of any natural or legal person,
whether national or international, public or private, including States and
Local Authorities’’.26 So far, however, only one case has been brought
to the ICEAC, namely a consultative opinion requested by a Mexican
lawyer in respect of the movement of waste from the United States to
Mexico.27 Thus, although the ICEAC has the potential to complement
the mission and function of the PCA, it is unlikely that its full utilization
will come to pass.

The International Criminal Court (ICC)

The ICC is unique in that it will allow the prosecution of individuals
under international law. As noted, the ICJ can deal only with inter-state
disputes. Other mechanisms also allow private parties, including individ-
uals, to challenge the conduct of states under international law – such as
the European Court of Human Rights and investment arbitration under
Chapter 11 of the North American Free Trade Agreement (NAFTA).
Nevertheless, hearing claims against individuals before an international
tribunal is the privilege of the ICC. This feature makes the ICC an attrac-
tive venue for IEL. It would certainly be easier to sue individual polluters
directly before an international court rather than having to sue their
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country of origin, with all the political and diplomatic constraints this en-
tails. Yet, the limits of international criminal law must be recalled.

The jurisdiction of the ICC is limited to ‘‘the most serious crimes of
concern to the international community as a whole’’.28 These fall in one
of four categories: (a) the crime of genocide; (b) crimes against humanity;
(c) war crimes; and (d) the crime of aggression. Only under the definition
of war crimes is any reference made to the environment.29 However,
some have argued that the jurisdiction of the ICC ought to be expanded
to cover ‘‘environmental crimes’’ as well.30 Making individual polluters
directly responsible – not just for civil damages but also for criminal
punishment – could give a serious boost to the effectiveness of IEL. In-
deed, if states are genuinely concerned about environmental protection
as a public good, why not make serious environmental degradation a
crime, subject to imprisonment? If countries such as the United States
put the chief executive officers of multinational companies in jail for vio-
lations of anti-trust rules (which are purely aimed at securing the eco-
nomic advantages of a competitive market), why not put them in jail for
violations of environmental law (which is aimed at arguably more impor-
tant societal goals, on which the survival of the planet could depend)?

Nonetheless, to grant the ICC jurisdiction over environmental crimes
might pose certain risks.31 Environmental offences would be likely to
become just an add-on to more shocking crimes such as genocide and,
as a result, might be overshadowed. Nor does the ICC seem to have par-
ticular expertise in the area of IEL. Furthermore, combining environ-
mental crimes with other crimes under the ICC umbrella might make
consensus-building in the environmental arena more difficult. A possible
alternative could be to negotiate an independent ‘‘ecocide’’ or ‘‘geocide’’
convention.

To examine the responsibility of states in serious environmental degra-
dation, it is instructive to point to the recent evolution in the Interna-
tional Law Commission (ILC) away from ‘‘international crimes’’, includ-
ing so-called ‘‘environmental crimes’’. Indeed, whereas the Draft Articles
on State Responsibility adopted by the ILC in 1996 referred to ‘‘interna-
tional crimes’’, including certain serious breaches of IEL,32 the Articles
finally adopted by the ILC in August 2001 omit the notion of ‘‘interna-
tional crimes’’. Instead, particularly grave consequences are attached to
any ‘‘serious breach by a State of an obligation arising under a peremp-
tory norm of general international law’’ (Article 40). In contrast to the
1996 Draft Articles, the 2001 ILC Commentary does not refer to any
breaches of IEL as examples of breach falling under Article 40. The
Commentary does point out, though, that ‘‘[t]he examples given here
are . . . without prejudice to existing or developing rules of international
law which fulfil the criteria for peremptory norms’’. Hence, it could still
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be argued that certain norms of IEL are peremptory norms (that is,
norms of jus cogens), even if they have not been listed explicitly by the
ILC, so that their breach does entail the more serious consequences at-
tached to Article 40.33

Domestic courts

The potential importance of domestic courts in enforcing IEL cannot
be overestimated. One prominent commentator has argued, for example,
that claims by private actors against states or multinational corporations
for non-observance of IEL ‘‘can be more adequately addressed through
national courts, at least in the first instance’’.34 The major advantage to
enforcing IEL through domestic courts is that domestic courts are fully
operational and well funded, and are accessible to private parties. Al-
though it may be difficult for reasons of state immunity to sue foreign
governments, most domestic courts do offer some redress against both
foreign and domestic governments.
In this light, environmental conventions should more frequently force

states to implement domestic law to legislate not only substantive envi-
ronmental norms but also certain minimum guarantees for the effective
enforcement of those norms by domestic courts.35 Examples of such reli-
ance on domestic law and domestic courts for the enforcement of inter-
national law can be found in Part XII of UNCLOS (on the enforcement
in domestic law of UNCLOS norms on the protection and preservation
of the marine environment) and the WTO Agreement on Trade-Related
Intellectual Property Rights (obliging WTO members to provide for the
effective enforcement by national courts of certain minimum interna-
tional intellectual property standards).
Moreover, the fact that pollution abroad – say in India – may not be

easily actionable in US courts should not be all that surprising. The opti-
mal solution resides in raising environmental standards in India through
international conventions acceptable to India, rather than forcing US
standards upon India through the operation of US courts, without India’s
approval. Certain norms of IEL may be universal; others must, however,
be tailored to the particular needs and stage of economic development of
each country.

A World Environment Court?

There would be little use in setting up a World Environment Court
(WEC) if it were simply to facilitate the settlement of environmental dis-
putes broadly defined, subject to the specific agreement of the parties in-
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volved.36 As noted before, there are currently at least two mechanisms
tailor-made for the resolution of environmental disputes, including dis-
putes that involve non-state actors (the PCA and the ICEAC). In addi-
tion, with the agreement of the parties, inter-state claims can always be
brought to the ICJ, which is reasonably well equipped to deal with envi-
ronmental cases. Finally, for claims brought by or against private parties,
a strong case can be made for bolstering the role and effectiveness of do-
mestic courts rather than creating a WEC.37

What is still lacking, though, is a compulsory dispute resolution mech-
anism to which states, and possibly non-state actors, can automatically
resort in order to enforce the myriad regulatory environmental treaties
(such as the Convention on International Trade in Endangered Species
of Wild Fauna and Flora, the Montreal Protocol on the Protection of
the Ozone Layer and the United Nations Framework Convention on Cli-
mate Change). With respect to multilateral environmental agreements
(MEAs), the question is not so much ‘‘do we need a WEC?’’ but rather
‘‘how can we get states to agree to binding and law-based dispute settle-
ment procedures?’’ And here experience tends to show that states grant
compulsory jurisdiction more easily to specialized courts, tribunals or
compliance mechanisms empowered to enforce certain treaty-specific
claims.38 The best examples at the quasi-universal level are the dispute
settlement mechanisms in UNCLOS and the WTO. The implementa-
tion mechanism that is currently being developed under the Kyoto Pro-
tocol to the United Nations Framework Convention on Climate Change
(UNFCCC) may confirm this tendency.39 As a number of ICJ judges
have pleaded (conspicuously only in the case of UNCLOS, and less so
with the WTO),40 it would have been better for the system of interna-
tional law as a whole if the compulsory UNCLOS/WTO jurisdiction had
been granted to the ICJ. But states were unwilling to do this.41 The same
political reality applies to MEAs. Granting jurisdiction to the ICJ’s Envi-
ronmental Chamber for disputes concerning the application and interpre-
tation of MEAs could be the optimal solution for enforcing IEL (with
some changes to ICJ procedures, in particular in respect of expediency
and access for non-state parties, albeit as amici curiae only). Yet this ex-
pansion of ICJ jurisdiction is politically unlikely.

In that context, the creation of a WEC might be a second-best solution.
A WEC, though perhaps unnecessary given the arguments presented
here, is preferable to not having any law-based adjudication under IEL
or to having a distinct judicial procedure and adjudicating body for each
individual MEA.

In particular, in combination with a World Environment Organization
(WEO), or any other structure that would coordinate the myriad MEAs
now in existence,42 the creation of a WEC might be politically acceptable
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to states. A new and strong WEC is, indeed, more likely to see the light
of day as part of an overall bargain leading to the creation of a WEO. It
could then be a trade-off in a wider package of commitments acceptable
to all. Moreover, state parties would be able to confine the jurisdiction
of the WEC to claims under certain MEAs (thus limiting the risks of
overlap with other dispute settlement mechanisms), as well as subject
the WEC to some measure of control by the political bodies of the
WEO (similar to the control exercised by the WTO’s Dispute Settlement
Body over panels and the Appellate Body). Furthermore, a WEC, as part
of a broader WEO, could constitute a much-needed judicial engine to co-
ordinate and further develop the MEAs put under the WEO’s umbrella,
thus completing the WEO as an international regime with a legislative,
executive and judicial branch serving one and the same community of
interests.43
At the same time, one must guard against portraying IEL, or the

collection of norms that would be monitored by a WEO, as a ‘‘self-
contained regime’’, de-linked from the wider corpus of international law.
Whatever the advantages of a special WEC in terms of expertise, expedi-
ency, political acceptability and a building-block for a new WEO regime,
it is crucial that any specialized WEC operate
1. as a court under international law broadly speaking, not just the ‘‘four

corners’’ of IEL, as well as
2. in close coordination with other international organizations, courts

and tribunals and the wider non-governmental community.
If these two guidelines are followed, the proliferation of international
tribunals, including the creation of a WEC, is unlikely to pose serious
systemic problems (although sooner or later a certain hierarchy among
those tribunals will need to be developed).44 Any new WEC should learn
from the mistakes committed by the GATT/WTO system that was, and
to some extent still is, wrongly considered to be a special regime de-
linked from other rules of international law (including IEL).45 As one
author put it, if this potential pitfall is not avoided, ‘‘setting up a ‘green’
[WEC] to counter-balance the ‘non-green’ existing tribunals, compounds,
not resolves, the problem’’.46
The way in which these pitfalls can be avoided is best explained by

looking at some of the specific features of a WEC.

What would a World Environment Court look like?

Assuming that there is a need and the political will for the creation of a
WEC, what should it look like and how would it operate?47 One of the
advantages of setting up a new WEC (instead of reforming an existing in-
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stitution) is, indeed, that it could be tailor-made ab initio.48 In this sec-
tion I set out some of the major points for consideration.

Subject matter jurisdiction

First, the jurisdiction ratione materiae of a WEC should be defined by ref-
erence to certain claims under specified conventions (the way, for ex-
ample, WTO panels can examine only claims under the WTO treaty). It
should not be based on general criteria such as ‘‘all disputes arising under
IEL’’ or ‘‘disputes on the protection of the environment’’. It is notori-
ously difficult to define what an environmental dispute is,49 and very
often parties will disagree as to the subject matter qualification of their
dispute.50 Thus, limiting the jurisdiction of the WEC would also reduce
the risk of conflicts of jurisdiction between specialized tribunals, such as
the WEC, on the one hand, and ITLOS or the WTO, on the other.51
(One distinction of import is that limited jurisdiction would not prevent
different aspects of the same dispute being brought to different tribunals,
requiring those tribunals to cooperate closely.52)

Second, the exhaustive list of treaty-based claims that can be brought
to the WEC could be centred around a new convention setting up a
WEO that could, in turn, set out certain general principles of IEL and
cover a number of pre-existing MEAs, in the same way that the WTO
treaty covers a multitude of trade agreements in different sectors.

Third, the WEC could also operate as a distinct step within a wider
compliance procedure, or as a last resort if diplomacy-based compliance
procedures under a given treaty have not resolved the dispute.53 This
would give the WEC an important power of coordination between differ-
ent MEAs.

Finally, in addition to contentious cases under certain conventions, the
WEC could also be given the power to issue advisory opinions, or even
preliminary rulings,54 at the request of other international institutions or
tribunals, states or even non-state actors, including NGOs, or national
courts.

Composition

The expertise and independence of the WEC must be decisive. Geo-
graphical distribution could also enhance the legitimacy of the WEC. In
terms of legitimacy, the success of IEL and the WEC depends on accep-
tance by national regulators and courts; thus, the WEC will yield greater
authority if its members are known and respected in their country of ori-
gin, such as former national judges or legislators. Special expertise in IEL
may be less important. Indeed, appointing only IEL experts would pose a
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serious risk of ‘‘capture’’ by the environmental protection constituency.55
Recall that most members of the WTO Appellate Body are not interna-
tional trade experts (rather they are experts in international law gener-
ally, former legislators, diplomats or national judges). Their general and
diverse background has, in my view, been a factor in the increasing open-
ness of the WTO towards non-trade concerns. Thus, for a new WEC, the
ideal could be a mix of international law and/or IEL experts and distin-
guished national practitioners.

Standing to bring a case

The issue of who will be able to bring complaints before the WEC is an
important one. Obviously, state parties to the conventions enforced by
the WEC should be able to bring complaints. Given the ‘‘collective inter-
est’’ or even ‘‘global commons’’ at stake under many rules of IEL, all
state parties should have standing to bring a case, irrespective of individ-
ual harm.56 Cases with multiple complainants are likely to arise and
should be catered for in terms of court proceedings and remedies.
Non-state actors – be they individuals, companies or NGOs – could

also be allowed to submit claims. This is likely to increase the effective-
ness of IEL, but at the same time would take the enforcement of IEL
out of the hands of governments, opening the door for frivolous or po-
litically sensitive cases brought against the will of the claimant’s gov-
ernment (a government that, we must assume, represents the collective
interest of its citizens). Serious thought is required before granting non-
state actors such cause of action and, if so, under what conditions.57 It is
one thing to allow all stakeholders, including non-state actors, to express
their opinion on a particular dispute, for example as amici curiae. It is
quite another to give them the actual right to initiate a procedure (in the
same way that involving all stakeholders in the formation of the rules of
IEL is vastly different from giving them an actual vote on the adoption of
new rules). To involve all stakeholders in the formation of IEL and the
decisions of a WEC would be a necessary requirement to ensure what
has been called the ‘‘procedural’’ and ‘‘popular’’ legitimacy of IEL.58 To
give non-state actors a direct vote in the adoption of IEL or an inde-
pendent cause of action before a WEC might, however, undermine the
equally important ‘‘democratic’’ or ‘‘normative’’ legitimacy of IEL.
One option is to delineate clearly the possible conditions that may be

required before a non-state actor can bring a case. These could include:
prior exhaustion of domestic remedies, individual harm or, for NGOs, a
minimum number of members or other proof of being representative
of a sufficient section of society. Another alternative (or complement)
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to giving standing to private parties at the international level is to ob-
lige state parties to give ‘‘direct effect’’ to certain norms of IEL so that
these norms can be directly invoked by non-state actors before domestic
courts.

Since violations of IEL may often harm the global environment in gen-
eral, rather than any particular state, it might thus be useful to set up an
independent commission or public prosecutor, linked, for example, to a
WEO or to UNEP, which would be able to trigger procedures against a
particular state or number of states. This would also avoid the inherent
animosity and political side-effects, especially for weaker states, related
to bringing a state-to-state complaint. The non-compliance procedure un-
der the Montreal Protocol, for example, gives certain powers to its secre-
tariat to activate the Implementation Committee.

If an independent prosecutor were given the power to trigger a pro-
ceeding, a political filter could be added, allowing, for example, that a
majority of state parties can prevent the commission/prosecutor from ini-
tiating a case.59 If non-state actors were given standing, to prevent them
from bringing frivolous claims a screening commission could be installed
through which all claims have to pass before they can be sent to the
WEC. (The European Commission on Human Rights or the Pre-Trial
Chamber to be set up under the Statute of the ICC used a similar screen-
ing exercise in the past.)

Who can be sued before the WEC?

State parties to the IEL conventions in question would be the main tar-
gets of complaints. Given the often uncertain cause of environmental
damage, cases with multiple defendants are likely to arise.60 This situa-
tion would provide another role for an independent commission or public
prosecutor that could conduct a preliminary investigation of the envi-
ronmental degradation in order to identify possible defendants. If certain
violations of IEL were elevated to the status of ‘‘international crimes’’,
the WEC could also hear complaints against individuals, for example at
the request of a public prosecutor, a state or even another non-state
actor.

For non-criminal violations of IEL, it would be difficult to hold individ-
uals or corporations responsible before an international tribunal.61 One
either passes through the state (by suing the state of the private actor
concerned) or requires the consent of the private actor to settle the dis-
pute through international arbitration. When following the latter route,
the Optional Rules on environmental disputes adopted in 2001 by the
Permanent Court of Arbitration would seem particularly appropriate.62
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Nonetheless, the jurisdiction of a WEC could also be broadly defined
(like that of the PCA) so as to include claims against non-state actors
subject to their specific agreement. To the extent that IEL is incorporated
in domestic law, individuals (including companies) may, however, be
sued before domestic courts.
Finally, in its capacity as a coordinating mechanism, the WEC could

have the power of judicial review of certain decisions taken by the WEO
or UNEP institutions. As predicted by a number of authors, for IEL to
be effective it will need to be formed and monitored increasingly by ma-
jority decisions.63 If not, the so-called ‘‘tragedy of the commons’’ looms.
Judicial review of other international institutional practices or decisions
would allow state parties in the minority to challenge the legality of
certain acts of international environmental organizations. This process
could only increase the legitimacy of those institutions64 and bolster the
prospect of a more expedient (i.e. majority-based) formation of IEL.
More broadly, a WEC could also be given jurisdiction to check whether
acts of other, non-environmental international organizations such as the
WTO, the World Bank or the International Monetary Fund respect
IEL.65

Applicable law

Although the jurisdiction of the WEC is best limited to claims under cer-
tain IEL conventions, this does not mean that the WEC should consider
only IEL, that is, limit itself to the ‘‘four corners’’ of IEL. Rules of gen-
eral international law, as well as those that reflect the common intentions
of all parties to the IEL convention, remain crucial for the purposes of
interpreting the IEL convention.66
In addition, beyond the rules on treaty interpretation and the limits

that it implies (e.g. in terms of being unable to overrule the clear meaning
of the treaty text), rules other than IEL should also be referred to as part
of the applicable law, as long as they are binding on the disputing parties.
Even if these other rules could not form the basis of a claim before the
WEC, they should, in certain circumstances (depending on which rule
ought to prevail pursuant to the conflict rules of international law, such
as lex posterior and lex specialis), be able to provide a valid defence
against claims of violation of IEL. To read IEL in isolation of other rules
of international law would wrongly portray IEL as some ‘‘self-contained
regime’’ and reduce its legitimacy. It would, furthermore, endanger the
unity of international law. This holistic view of international law is essen-
tial for the success of any specialized international tribunal, be it the
WEC, ITLOS or WTO panels.67
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Provisional measures

Given the potentially irreversible effects of environmental degradation,
the WEC should have extensive powers to order provisional measures.
Models can be found in UNCLOS Article 290 and Article 26 of the
PCA Optional Rules for environmental disputes.

Procedure

WEC procedures must be expedient and flexible, allowing for the prompt
solution of disputes with the possibility for the Court, with or without the
consent of the parties, to adopt dispute-specific procedures adapted to
the needs of each particular case.

The first objective of WEC procedure ought to be to obtain a mutu-
ally acceptable solution to the dispute. Needless confrontation should
be avoided. The WEC should hence also be bestowed with mediation
powers. Nonetheless, bilateral solutions must be consistent with IEL and
not violate the rights of third states.

Certain preferential treatment ought to be given to developing coun-
tries both in coming before the Court and in its composition. For ex-
ample, developing nations should be allotted longer time limits for the
submission of briefs. Moreover, in the event that a limited number of
judges decide each case, there should be requirements that at least one
judge is from a developing country. The same procedure should be ap-
plied to the selection of experts.

Independent fact-finding

Given the factual complexity of many environmental disputes and the
changing nature of science, it is crucial that the WEC disposes of inde-
pendent, high-quality and up-to-date scientific advice.68 It could appoint
a group of individual experts on a case-specific basis or be assisted more
permanently by a standing scientific body operating, for example, under
the umbrella of a WEO or a reformed UNEP.

Since expertise is a well-recognized source of legitimacy, it is impera-
tive that a WEC base its decisions on solid and objective expert opinions.
Scientific experts should be appointed after consultations with the par-
ties. Party participation in the selection process weakens subsequent ac-
cusations of partiality on the part of certain experts. Other international
organizations (in particular UNEP and the WHO) could play a role in
suggesting possible names.69 Nonetheless, it is clear that expert input
without transparency and participation can undermine the legitimacy of
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the process. Thus, the WEC should aim for a careful balance between
these two demands.
Finally, the WEC should be given wide investigative powers allowing

it, for example, to compel the parties to produce all necessary documents
or to ask advice or opinions from any individual or body it deems appro-
priate (along the lines of DSU Article 13 applicable to WTO panels).

Participation

All state parties to the IEL convention in question, as well as all other
states with an interest in the case, should be allowed to act as third par-
ties. Most environmental disputes are of a multilateral nature; to resolve
them by taking account of the interests of only two parties, the complain-
ant and the defendant, would not be appropriate.
WEC proceedings should also be as transparent and open as possible.

Even if non-state actors are not allowed to bring a case, they should be
allowed to express an opinion or add facts related to claims validly before
the Court, e.g. in the form of amicus curiae briefs (even if the Court
has not explicitly requested their input).70 Transparency and public ac-
cess and scrutiny would be important legitimizing factors for the WEC –
factors that are currently lacking in, for example, the WTO.

Relations with other courts and international organizations

Generally speaking, a WEC should engage in judicial cross-fertilization
and inter-institutional dialogue. It could do so by referring to the judg-
ments of other international courts (in particular the ICJ) and by asking
the opinion of other international organizations on factual matters.71
More formally, the WEC could be allowed to refer questions of gen-

eral international law to the ICJ. This would ensure the unity of interna-
tional law, with the ICJ at the apex. It would, however, extend the time
within which the WEC can reach its own decision. To give this power to
the ICJ would also require a revision of the ICJ Statute, unless the WEC
were construed as a UN agency that can ask advisory opinions of the ICJ.
In addition, the WEC could also be empowered to ask advisory opin-

ions from other specialized tribunals, such as the WTO Appellate Body
or the ITLOS. In turn, the WEC itself could be given the power to issue
advisory opinions at the request of other international institutions, states
or even non-state actors.
If IEL had sufficient ‘‘direct effect’’ in domestic law, it could be useful

to allow domestic courts to request preliminary rulings from the WEC on
matters of IEL. This would ensure the uniformity of IEL, as well as cre-
ate an important bridge between the WEC and national courts.
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Binding effect of judgments

It is crucial that WEC decisions are legally binding on the disputing par-
ties. This could be achieved as a result of the decision itself, as is the case
with ICJ and ITLOS decisions. Binding effect could also be granted upon
adoption of WEC decisions by some political organ of a WEO, in the
same way that the WTO Dispute Settlement Body must adopt WTO dis-
pute settlement reports. Such adoption could be made virtually auto-
matic, as in the WTO, or subject to a majority vote, as with the Energy
Charter Treaty.72 Adoption of decisions by a body on which all WEO
members are represented might increase the legitimacy of WEC deci-
sions. Yet it could also threaten the judicial independence of the WEC.
In any event, in order for the WEC to be effective, the possibility for
one or more states to block or veto the adoption of WEC decisions (as
was the case under GATT 1947) should be avoided.

Remedies

Remedies mandated by the WEC must include cessation of the illegal act
as well as reparation for damage caused. Assurances of non-repetition
might also prove useful. If the notion of ‘‘environmental crimes’’ were
recognized, imprisonment and fines should be considered.

Reparations would represent considerable challenges, because the cal-
culation of damages may be difficult. The input of scientific and other ex-
perts might again be crucial. The risk of huge damages awards might be a
major reason for states not to accept compulsory jurisdiction. Coupled
with the fact that the first objective ought to be compliance, one might
want to limit the scope for reparation, e.g. by imposing temporal limits
and a strict causality test.

In order to promote future compliance, another type of remedy should
be considered. Positive incentives could be designed so as to help ensure
compliance with IEL. For example, with the damages or fines collected, a
fund could be set up to facilitate implementation, especially by develop-
ing countries.

Non-compliance

A political body of a WEO should monitor compliance with WEC judg-
ments. Issuance of a WEC decision should not be the end of the matter,
as is the case for most ICJ judgments. Rather, any response to non-
compliance ought to be monitored multilaterally and not imposed on a
unilateral basis by the winning party. In this monitoring process, the
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WEC should continue to play an important role, e.g. in the assessment of
appropriate counter-measures.
Guidance could be found in the WTO compliance mechanism, where

expedited procedures exist in the event of disagreement on the imple-
mentation of reports. Counter-measures, particularly those of a collective
nature (such as suspension of voting rights or the right to bring cases
to the WEC as a complainant), should be possible in the case of non-
compliance with WEC decisions. Even the use of trade sanctions could
be considered.73

Financing

To promote use of a WEC, as well as to expedite its work and ensure the
high quality of its decisions, it must be sufficiently funded. If not, it can-
not hope to make much of a mark. A large budget could attract the best
judges, the best research staff and an attractive home and library, and,
crucially, allow for extensive education, promotion and public relations
campaigns (including rapid dissemination of decisions and ‘‘non-legal’’
summaries, seminars, dinners and promotion visits to different member
states). The WEC budget should provide also for technical assistance to
developing countries, in particular funding for high-quality legal advice.
This should stimulate the involvement of both rich and poor countries in
the WEC.74 In terms of locating the requisite funds, financing could
come from the regular budget of the United Nations or a WEO. The
WEC could also be partially funded by the litigating parties, in particular
defendants that lose their case, based on the ‘‘polluter-pays’’ principle.

Conclusions: Examining proposals for international
environmental governance reform

The creation of an efficient and responsive judicial branch to enforce
and monitor compliance with international environmental law would un-
doubtedly improve the overall functioning of the international environ-
mental governance system. Lack of enforcement and compliance75 and
lack of effectiveness (in terms of real environmental improvements76)
are among the most prominent criticisms raised against the current sys-
tem. Both concerns could be alleviated by a sufficiently strong judicial
branch, be it one part of a broader treaty-based compliance regime or a
full-fledged court or tribunal to enforce international environmental law.
Domestic courts also have an important role to play. The main obstacle
remains mustering the political will to this effect.
In this context, a World Environment Court could be useful, in partic-
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ular to adjudicate disputes under multilateral environmental agreements,
especially if it were created in the context of a World Environment Orga-
nization or other structure bringing together the myriad of multilateral
environmental agreements in place today. It might well constitute the
only short-term way to inject the rule of law into international environ-
mental law, even if it is a second-best solution compared with having all
international law enforced by one and the same court, say the Interna-
tional Court of Justice. Moreover, in the context of a World Environment
Organization, it could provide an important engine for the further devel-
opment and refinement of international environmental law, including co-
ordination between its composite elements and its relationship to other
norms of international law. Transparency and the involvement of all
stakeholders, including non-state actors, intense collaboration with the
scientific community as well as other international organizations and
courts (including domestic courts), and sensitivity to regional and na-
tional environmental needs and possibilities would be crucial to the legit-
imacy and future success of any World Environment Court.

Improving the approach to international environmental governance

If established, a World Environment Court should aim at universality
in terms of both the actors involved (state and non-state) and the envi-
ronmental topics to be covered. It should entertain claims under clearly
defined treaties, not with reference to the ‘‘environmental nature’’ of a
dispute. At the same time, the Court should be sufficiently receptive to
regional and national peculiarities as well as to non-environmental norms
of international law. The unity of international law, in a context of diver-
sity between states, should be crucial on its agenda.

Strengthening the interface between politics and science

If established, a World Environment Court could offer a much-needed
bridge between decision makers and the scientific community. Science is
paramount in environmental regulation but, in the end, politicians take
the decisions as well as the responsibility. The Court, especially when
aptly advised by scientific experts, could review not only domestic envi-
ronmental policies and conduct but also decisions taken at the interna-
tional level. It could, in particular, check the procedural requirements
to be fulfilled in the making of policies affecting the environment. The
Court should be transparent towards the scientific community as well as
civil society, in terms of both fact-finding and responsiveness to different
values. It should, at the same time, guard against taking the role of law
maker and give a degree of deference to the national regulators involved.
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Improving financing

International court systems, especially where the litigating parties cover
their own costs, are relatively inexpensive. Still, an adequate budget
would be required for the Court to establish its legitimacy (something
that would require high-quality people, facilities and public relations).
To level the playing field, developing countries should be able to benefit
from free or cheap legal and scientific advice. A fund set up with money
from fines or damages awards could finance such a scheme. To alleviate
the burden of international adjudication, one should rely also on national
courts for the enforcement of international environmental law.

Increasing participation levels

No doubt, a World Environment Court would benefit, in terms of both
effectiveness and legitimacy, from opening its doors to non-state actors
and civil society as a whole. Actually giving non-state actors the right to
sue states requires careful consideration. An alternative might be to set
up an independent commission or public prosecutor, which could initiate
procedures independently of state requests. To sue non-state actors be-
fore a World Environment Court would be another possibility, especially
if certain violations of international environmental law were seen as
‘‘crimes’’. Apart from that, public international law is not well equipped
to hold individual operators responsible under environmental conven-
tions. One should rather enhance the role of domestic courts in the
enforcement of international environmental law by requiring states to
adopt certain minimum standards in domestic law.
The participation of developing countries is equally important. It could

be promoted by technical and legal assistance, as well as preferential
treatment (e.g. during the proceedings of the Court).

Increasing influence over policy at both the national and
international levels

Like any court system, a World Environment Court would put pressure
on states as well as individual operators to comply with international
environmental law. The rule of law, applied through an independent ju-
diciary (not a political body), would improve the effectiveness and con-
crete implementation of international environmental law, by both rich
and poor states. It should, moreover, introduce predictability and stabil-
ity into the system, not through political force or economic might, but
through legal principle backed by sound scientific advice. The Court
should not only provide for negative remedies (such as reparation for
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damage) but also continue to monitor implementation even after the
issuance of a judgment, using, where appropriate, positive incentives or
mediated solutions to facilitate implementation.
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1. See the 1974 Nordic Convention on the Protection of the Environment, International
Legal Materials, Vol. 13, 1974, p. 511, and the OECD Recommendation on Principles
Concerning Transfrontier Pollution, International Legal Materials, Vol. 14, 1975, p. 242.

2. See Alan E. Boyle, ‘‘Saving the World? Implementation and Enforcement of Interna-
tional Environmental Law through International Institutions’’, Journal of Environmen-

tal Law, Vol. 3, 1991, p. 229; and Jeffrey Dunoff, ‘‘Institutional Misfits: The GATT, the
ICJ & Trade–Environment Disputes’’, Michigan Journal of International Law, Vol. 15,
1994, p. 1043.

3. The compliance mechanism under construction for the implementation of the Kyoto
Protocol to the United Nations Framework Convention on Climate Change (UNFCCC)
may offer a good example. Current draft decisions would set up a compliance committee
functioning through two distinct branches, a facilitative branch and an enforcement
branch, the latter being responsible for determining whether a state party is not in com-
pliance with Kyoto Protocol commitments. See Report of the Conference of the Parties

on the Second Part of Its Sixth Session, FCCC/CP/2001/5/Add.2, 25 September 2001,
pp. 62–74, available at hhttp://www.unfccc.int/resource/docs/cop6secpart/05a02.pdfi.

4. See, for example, Article 14 on Settlement of Disputes of the UNFCCC, referring dis-
putes concerning the interpretation or application of the Convention to, inter alia, the
International Court of Justice, subject, however, to explicit acceptance of such referral
by both parties.

5. Richard Bilder, ‘‘The Settlement of Disputes in the Field of International Law of the
Environment’’, Recueil des Cours, Vol. 144, 1975, pp. 139, 154.

6. Note that, in addition to judicial enforcement, the WTO, much like certain regimes un-
der IEL, also provides for institutional monitoring through specific WTO committees
and the WTO Trade Policy Review Mechanism (Annex 3 to the WTO Agreement).
Hence, the WTO too has a combination of a compliance cum enforcement mechanism.

7. In respect of the WTO, see in particular Article XX of the General Agreement on Tar-
iffs and Trade (GATT), as applied, for example, in European Communities – Measures

Affecting the Prohibition of Asbestos and Asbestos Products, complaint by Canada, WT/
DS135, adopted on 5 April 2001, and the WTO agreements on the Application of Sani-
tary and Phytosanitary Measures and on Technical Barriers to Trade (as applied, for ex-
ample, in European Communities – Measures Affecting Livestock and Meat (Hormones),
complaint by Canada, WT/DS48, and the United States, WT/DS26, adopted on 13
February 1998). In respect of UNCLOS, see, for example, Article 119 of UNCLOS
as it was raised in the Southern Bluefin Tuna cases (Australia and New Zealand v.
Japan, Request for Provisional Measures), Order of the International Tribunal for the
Law of the Sea, 27 August 1999, available at hhttp://www.un.org/Depts/los/itlos_new/
Case3_4_SBluefin_Tuna/Order-tuna34.htmi.

8. Established in 1997 pursuant to Article 15, para. 1, of the Statute of ITLOS (Annex VI
to UNCLOS), composed of 7 of the 21 ITLOS judges and presided over by Rüdiger
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ruling, for guidance on points of law of general interest?’’ (Report of the ICJ, 1 August
1999–31 July 2000, para. 320).
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concerning protection of the environment is of little significance unless accompanied by
effective means for ensuring enforcement and compliance’’).

76. See Lawrence Susskind and Connie Ozawa, ‘‘Negotiating More Effective International
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7

Reforming the United Nations
Trusteeship Council

Catherine Redgwell

Introduction

The purpose of this chapter is to consider reform of the UN Trusteeship
Council as one mechanism for the enforcement of international environ-
mental law. Let it be said at the outset that this chapter does not consider
a direct enforcement function for the Council but rather examines
whether an implementation function would improve the effectiveness
of international environmental law. Moreover, in considering further
below the proposal aired by the UN Secretary-General in his 1997 report
on UN reform,1 namely that ‘‘collective trusteeship’’ be exercised over
global environmental and commons issues, a broad interpretation of
‘‘global environmental issues’’ is employed. There is no reason in princi-
ple why the Council should not exercise oversight of the state of the en-
vironment located within as well as beyond states, although acknowledg-
ing that considerable political will would be necessary for states to accord
an oversight function to an external body concerned with matters located
within the sovereignty of states.2 Nor is it suggested that all environmen-
tal matters within states should be subject to ‘‘collective trusteeship’’;
rather, only those that are the ‘‘common concern of humankind’’.3 The
inclusion of the common concern of humankind is very much in keeping
with one of the characteristic features of the environmental era since the
United Nations Conference on Environment and Development in Rio in
1992 – namely, the establishment of a global framework of environmental
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responsibilities, as distinct from regional or trans-boundary issues (e.g.
air pollution, international watercourses) and common spaces (e.g. Part
XII of the 1982 Law of the Sea Convention). Lest this be viewed as far
too modest a proposal, it should be observed that a variety of interna-
tional environmental agreements regulating matters within and beyond
states, ranging from the regulation of wildlife to hazardous waste dis-
posal, reflect common or international concern, and even an intergenera-
tional dimension.4 The scope of an Environmental Trusteeship Council’s
oversight is thus potentially quite broad; the scope ratione materiae of the
Council’s oversight powers is an important feature returned to below.

In any event, the sovereign rights of states are not infringed by col-
lective trusteeship. Trust arrangements do not challenge sovereignty
directly, for one of the advantages of trusteeship arrangements is the
absence of sovereignty in the exercise of trusteeship functions – there is
no transfer of sovereignty to the trust authority. This is a reflection of the
separation of legal and beneficial interest fundamental to the trust law
concept.5 Central to discussion of a revamped Trusteeship Council is
thus the notion of the trust, the modalities for the exercise of trusteeship,
and the subject matter over which trusteeship will be exercised. It is in
this latter regard that a link is made not only between ‘‘collective trustee-
ship’’ and global environmental and commons issues, but also between
trusteeship and resources, whose conservation is acknowledged by the
international community to be the common concern of humankind. As
Boyle observes, the use of the term ‘‘common concern’’ in the Conven-
tion on Biological Diversity, for example, does not effect the transfer to
international ownership of biological resources located within states. On
the contrary, the Convention expressly reaffirms states’ permanent sover-
eignty over natural resources. What it does effect, however, is the ‘‘much
more limited sense of legitimizing international interest in the conserva-
tion and use of biological resources otherwise within the territorial sover-
eignty of other States’’.6

To be sure, it is the common heritage of humankind principle, applied
to resources in areas beyond national jurisdiction7 (common spaces in
fact), that is aptly acknowledged as one of the most developed applica-
tions of a trusteeship or fiduciary relationship in an environmental con-
text.8 What is argued here is the further extension of trusteeship notions
– or, at the very least, the extension of oversight by a trusteeship institu-
tion, the Trusteeship Council – to a wider category of resources that are
the common concern of humankind. This is one possible institutional ex-
pression for the responsible management of the environment in accor-
dance with the aims of sustainable development.9 Although it is indisput-
able that the need for more effective global management institutions has
not yet been met, the reasons for reinvigorating the Trusteeship Council
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must be based upon more than the mere existence of a defunct UN in-
stitution in search of a function.10 Nor should a reinvigorated Trustee-
ship Council cut across the effective implementation of existing interna-
tional environmental agreements through the mechanisms established
thereunder. Nonetheless, there are in fact practical as well as theoretical
arguments in favour of maintaining an international trust institution, re-
oriented towards environmental matters. These arguments are canvassed
below.
In order to consider reform of the existing Trusteeship Council prop-

erly, it is important first to examine what the Trusteeship Council is and
the way in which the international trusteeship system functioned under
the Charter. This is not to suggest that the existing institutions must be
deployed unmodified, but rather to examine whether there are elements
of that system that should be preserved even in the light of new impera-
tives. It is also express acknowledgement of the role that League man-
dates and UN trusteeships have played as models for international super-
visory institutions in diverse contexts, including for the environment.11
This discussion is followed by analysis of existing proposals for change
in environmental governance, of which proposals for an ‘‘Environmental
Trusteeship Council’’ form a part – a discussion that necessarily encom-
passes the question of why the Trusteeship Council should perform an
environmental implementation function. The chapter then considers con-
crete proposals as to how such functions may be performed (namely,
the institutional structure and function of a revamped Council), identify-
ing first the design questions to be addressed in structuring an Environ-
mental Trusteeship Council and concluding with some suggestions for re-
drafting Chapters XII and XIII of the UN Charter.

The international trusteeship system in a nutshell

The international trusteeship system was established by Chapter XII
of the UN Charter (Articles 75–85), and Chapter XIII addressed the for-
mation of the Trusteeship Council (Articles 86–91).12 Each will be ad-
dressed in turn.

The trusteeship system

The obligations of the trustee are set out in Article 76 (‘‘basic objec-
tives of the trusteeship system’’) and include the promotion of ‘‘the polit-
ical, economic, social and educational advancement of the inhabitants
of the trust territories, and their progressive development towards self-
government or independence’’.13 Establishing a trusteeship system build-
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ing upon but distinct from the League of Nations’ mandate system
proved one of more controversial questions considered at the San Fran-
cisco Conference on International Organization in 1945 and in the early
meetings of the General Assembly and Security Council.14 A major issue
was the criteria for trust status. The UN Charter does not employ the
same categorization for trust territories as did the League; rather, Article
77 provides for three categories of trusteeship territory according to
provenance, namely: (1) territories previously held under mandate;15 (2)
territories that may be detached from enemy states as a consequence
of the Second World War;16 and (3) territories placed voluntarily under
UN jurisdiction by the state(s) responsible for their administration.17 The
last remaining territory under UN trusteeship – the strategic trust terri-
tory of Palau – voted in favour of a Compact of Free Association with
the United States (its administering authority) in 1993.

In respect of environmental matters, it is the third category of UN
trusteeship that offers perhaps the most scope, although no new territory
has in fact been placed voluntarily under the trusteeship system nor is
the United Nations itself empowered unilaterally to do so. It was under
this category that unofficial suggestions were made for the Arctic and
Antarctic areas to be placed under the trusteeship system.18 The UN
Charter also explicitly contemplates joint administration by one or more
states or by the Organization itself.19 In practice, however, there are no
instances of either.20

Although these Charter provisions provide a general framework, it was
the trusteeship agreement that functioned like a trust deed of covenant,
setting out the terms of administration and forming the legal basis for its
exercise.21 In accordance with Article 79, trust terms were to be agreed
upon ‘‘by the States directly concerned’’.22 The trusteeship agreement
formed the legal basis for the administration of the trusteeship territory
and for the relationship between the administering authority and the
United Nations; it was not a deed to which the ‘‘beneficiaries’’,23 or inter-
ested third parties, were privy. The principal provisions of the several
trusteeship agreements were quite similar and, understandably for the
time and in the light of the trust purposes set out in Article 76 of the
UN Charter,24 addressed a range of matters relating to the administra-
tion of the territory, but did not specifically address environmental con-
cerns. Nonetheless, provisions regarding the safeguarding of ‘‘native
land and resources in the interest of the native population’’ might be
read in this light.25 For example, Chowdhuri argues that nuclear tests
conducted in the strategic trust territory of the Trust Islands under the
administration of the United States were inconsistent with the basic ob-
jectives of the trusteeship system set out in Article 76 of the UN Charter
and with Article 6 of the Trusteeship Agreement.26 The latter explicitly
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guaranteed the protection of the inhabitants’ health, land and natural
resources.27
Approval of the agreement, and of any alteration or amendment, was

required either from the General Assembly28 or, in the case of strategic
trust territories, from the Security Council.29 This emphasizes the degree
of international control and supervision exercised over trusteeship ar-
rangements, with the United Nations in a sense a ‘‘guarantor’’ of the
trusteeship agreement.30

The Trusteeship Council

The Trusteeship Council is governed by Chapter XIII (Articles 86–91) of
the UN Charter. Membership is set out in Article 86 and comprises the
five permanent members of the Security Council, those members admin-
istering trust territories and such additional members as is necessary to
ensure an even balance in membership between administering and non-
administering members. The functions of the Trusteeship Council include
examination of reports from the administering authority of trusteeship
territories regarding the political, economic, social and educational ad-
vancement of the peoples of the trusteeship territory, and the examina-
tion of petitions from, and periodic missions to, the trust territories in
consultation with the administering authority.31 Since the independence
of Palau, with effect from 1 October 1994, the trusteeship system had in
effect achieved its purpose, namely, the self-government or independence
(as separate states or by joining neighbouring countries) of all trust terri-
tories. Accordingly, on 1 November 1994 the Trusteeship Council – now
comprising only the five permanent members of the Security Council32 –
suspended operations and amended its rules of procedure33 to remove
the obligation to meet annually.
In terms of its actual functioning, the cornerstone of the trusteeship

system is clearly international accountability.34 In this regard, it was
able to build on the experience of the League’s mandate system. This
system relied principally upon two kinds of securities of performance
of trust obligations under Article 22 of the Covenant: annual reports, re-
viewed by the Mandates Commission and subject to the satisfaction of
the League Council, and judicial supervision by the Permanent Court
of International Justice. The reporting function was an essential element
of the League’s mandate system, required by Article 22 of the Covenant
and reflected in the mandate instruments. For example, Article 6 of the
Mandate for South-West Africa provided:

The Mandatory shall make to the Council of the League of Nations an annual re-
port to the satisfaction of the Council, containing full information with regard to
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the Territory, and indicating the measures taken to carry out the obligations as-
sumed under Articles 2, 3, 4 and 5 [which embody the substantive obligations of
the Union of South Africa with respect to the Territory].

Reports were considered by the Permanent Mandates Commission of the
League, which performed an advisory function in respect of them. Ulti-
mate supervision lay with the Council of the League, a body that the
Commission could advise ‘‘on all matters relating to the observance of
the mandate’’.35 This division of roles was no doubt a reflection, at least
in part, of the fact that the advisory Commission was composed of in-
dividuals not state representatives.

Under the UN trusteeship system, accountability is ensured via the
Trusteeship Council, the General Assembly and, ultimately, the Interna-
tional Court of Justice (ICJ). Membership of the Council is open to gov-
ernment representatives drawn from the three categories indicated in Art-
icle 86; additionally, observers were permitted at Council meetings from
the beginning, specifically representatives of the Economic and Social
Council (ECOSOC) and of the UN Specialized Agencies.36 Its primary
functions were to consider the annual reports submitted by the adminis-
tering authorities in response to a questionnaire formulated by the Coun-
cil; to consider petitions in consultation with the administering authority;
and to make periodic site visits to trust territories. Petitioners could,
exceptionally, request an oral hearing before the Trusteeship Council or
during a site visit. Further requests for information from the petitioner
might be forthcoming following the submission of a petition, drawing the
petitioner further into the process, but with no power in the Council or in
the General Assembly to make binding decisions.37

It is not difficult to see the parallels between these mechanisms
and those that have developed for oversight of the effective implementa-
tion of international environmental treaties, particularly information-
gathering and reporting and, to a lesser extent, site visits (see, for ex-
ample, mission site visits under the 1971 Ramsar Convention on Wetlands
of International Importance, and site visits by the World Heritage Com-
mittee of the 1972 UNESCO Convention for the Protection of the World
Cultural and Natural Heritage). This suggests that certain features of
the trusteeship system might be preserved while expanding its functions
to include, inter alia: regular reporting by treaty secretariats to the
Trusteeship Council; opening membership of the Council to suitably
qualified individuals (following the League example and that of e.g. the
Human Rights Committee under the 1966 International Covenant on
Civil and Political Rights38); granting observer status therein for non-
governmental organizations (comparable to existing procedures under
many international treaties regarding attendance at the Conference of
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the Parties, and to the practice of ECOSOC39); and providing for a peti-
tions system from individuals and/or groups within states alerting the
Council to problems of implementation of international environmental
agreements within states (analogous to the petitions system under the
trusteeship system and to the World Bank Inspection Panel proce-
dure40). What is not proposed here is that the Trusteeship Council adopt
an active role as the administering authority for either existing common
spaces, common heritage or the common concern of humankind, each of
which is subject to an international management regime (the Antarctic
Treaty and the 1982 Law of the Sea Convention, for example) and/or
located within states (biodiversity). Rather, ‘‘collective trusteeship’’ is ex-
ercised to ensure that states and international treaty institutions respons-
ible for protecting and conserving the global environment within and be-
yond states fulfil their obligations for the benefit of present and future
generations. That is, the Council would exercise an oversight function
similar to that exercised in respect of the discharge of trusteeship func-
tions by administering authorities under the classic trusteeship system.
To what extent have concrete proposals for reform of the Trusteeship

Council already been made? It is to this question we now turn, bearing in
mind the need first to locate proposals for Trusteeship Council reform
within the broader context of global governance reform proposals, before
turning to specific proposals regarding the Council itself.

General proposals for reform

Proposals for the reform of the Trusteeship Council to enable it to per-
form an environmental oversight role may be located within a wider con-
cern to embrace the underrepresented (procedurally and substantively)
within international governance structures, namely, the environment and
the interests of both present and future generations (international civil
society in an intragenerational and intergenerational sense). From a pro-
cedural viewpoint, there are two aspects to this question: representation
of such interests – the environment, future generations – in diverse
forums, and enforcement action in respect of breach of trust. In her
seminal work on intergenerational equity, Weiss has suggested a number
of possibilities addressed to both, including surrogates such as ombuds-
people41 or trustees with standing to represent the interests of future
generations in, inter alia, judicial proceedings.42 The non-binding ‘‘Goa
Guidelines on Intergenerational Equity’’43 also propose the designation
of ombudspeople or commissioners for the protection of the interests of
future generations, and Stone suggests the broader notion of guardians
acting as legal representatives for the natural environment.44 Guardians
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might be drawn from international bodies with the requisite expertise –
the United Nations Environment Programme (UNEP)45 for example –
or from non-governmental organizations (NGOs) such as Greenpeace or
the Worldwide Fund for Nature.46

NGOs may also play a ‘‘surrogate’’ role,47 with the perpetuation of
such organizations providing their programmes with a degree of ‘‘inter-
generational authenticity’’.48 Indeed, although sceptical especially of a
role for representatives of future generations in negotiations, Susskind
considers that

[Weiss] is more convincing when she speaks of nongovernmental interests of spe-
cially appointed ombudsmen being tapped to perform as advocates for future
generations. In the same way that U.S. courts often appoint a guardian ad litem
to represent the interests of children in divorce actions (or that localities or non-
governmental interests can represent future generations in Superfund cleanup
decision making), Brown [Weiss] believes that individuals or [non-governmental
institutions] could be selected to speak for future generations.49

There is clearly a strand in the literature that emphasizes the involvement
of non-state actors as crucial to ensuring not only the infusion of alterna-
tive perspectives but also the articulation of universal perspectives; in-
deed, the 1995 report of the Commission on Global Governance suggests
that global NGOs are the best expression of international civil society.50
This taps into increasing trends recognizing public participation not only
in environmental decision-making but also in implementation and en-
forcement. A strong linkage between public participation and sustainable
development is evidenced in, inter alia, Section 3 of Agenda 21.51

The appointment of planetary trustees, commissioners or ‘‘ombuds-
men’’ has been suggested by the Experts Group on Environmental Law
of the Brundtland Commission, which recommended the appointment of
an international ombudsperson – specifically, a United Nations High
Commissioner for Environmental Protection and Sustainable Develop-
ment. S/he would be charged with a range of tasks: receiving and assess-
ing communications from private organizations and individuals regarding
compliance with stated international agreements; referring appropriate
cases to the then proposed UN Commission for Environmental Protec-
tion and Sustainable Development or another body such as UNEP;52
the performance of special responsibilities for the protection and use of
areas beyond national jurisdiction and the representation and protection
of the interests of future generations; and the preparation and publication
of reports highlighting critical environmental areas with recommenda-
tions for action.53 A similar suggestion comes from Schrijver, based on
the notion of an International Environmental Commission or ombuds-
person operating through UNEP.
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The office of the Executive Director of UNEP could gradually evolve into that of
an International Environmental Commission (Ombudsman). . . . This office could
come to include (a) receiving petitions of individuals and groups such as Green-
peace and other environmental non-governmental organisations, and (b) the right
to raise questions to governments and boards of transnational companies. UNEP
could develop the competence to compose and send multilateral inspection
teams, comparable with those of the International Atomic Energy Agency, for
the purposes of fact-finding and reporting, amongst others, on illegal dumping of
industrial waste at sea or on land. The annual report of UNEP’s Executive Direc-
tor or the International Environmental Commissioner could become an authori-
tative report on ‘‘The State of the World’s Environment’’.54

Rao proposes the United Nations as a ‘‘guardian for posterity’’ and the
establishment of a ‘‘Special Office of the Guardian of Future Genera-
tions’’ under the direction of the UN General Assembly.55
Although relying in part on the concept of the trust and the role of the

trustee in protecting trust property for the benefit of present and future
generations and beneficiaries, these proposals do not necessarily require
the involvement of the UN Trusteeship Council. Indeed, a closer analogy
would be to domestic law concepts of guardians ad litem or ombuds-
people. Although Weiss considers mechanisms for enforcing charitable
trusts to be ‘‘especially instructive’’ for the planetary trust,56 there are
clearly considerable difficulties in translating such mechanisms onto the
international level. Mere representation of the interests of potential be-
neficiaries of the trust – future generations in particular – has produced
some scepticism regarding the practicality of planetary ombudsperson or
commissioner proposals, particularly in the context of the role of the om-
budsperson in projecting future interests in international negotiations.57
It is also questioned whether the political will exists to implement and
to abide by such arrangements. Birnie considers the appointment of a
planetary ombudsperson to be impractical for the same reasons Susskind
criticizes the concept, namely the weakness of such a representative in in-
fluencing the scope of international obligations.58 Finally, and most perti-
nently from a legal point of view, there does not presently exist any inter-
national precedent clearly acknowledging the rights of future generations
either procedurally59 or substantively.60
At the United Nations Conference on Environment and Development

(UNCED) in 1992, a number of these institutional proposals were aired,
though in the end only the comparatively modest Commission on Sus-
tainable Development was established following a suggestion in Chapter
38 of Agenda 21.61 ‘‘More far-reaching, earlier proposals such as estab-
lishing an Environmental Security Council or reconstituting the Assem-
bly’s Fourth Committee as an Environmental Committee were . . . put
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aside.’’62 The Maltese, so instrumental in the evolution of the common
heritage of humankind doctrine, suggested that a procedural guarantee
of the role of guardian of future generations should be included in the
Rio Declaration, worded as: ‘‘Each generation has, in particular, the re-
sponsibility to ensure that in any national or international forum, where
it is likely that a decision be taken affecting the interests of future gener-
ations, access be given to an authorized person appointed as ‘Guardian’
of future generations to appear and make submissions on their behalf.’’63
However, this suggestion was not adopted.

In the end, Chapter 38 of Agenda 21 simply states that UNCED took
note of, but did not act upon, ‘‘other institutional initiatives’’ such as the
appointment of a guardian for future generations or adapting the role
of the Security Council or the Trusteeship Council.64 Nor was the role
of UNEP significantly enhanced.65 Resulting directly from UNCED was
the creation of a Commission on Sustainable Development, but without
the powers to negotiate or intervene, which are integral to the institu-
tional proposals indicated above. Monitoring, particularly of the imple-
mentation of Agenda 21, is one of its functions; additionally, there is
scope for the Commission ‘‘to consider, where appropriate, information
regarding the progress made in the implementation of environmental
conventions, which could be made available by the relevant Conferences
of Parties’’.66 It does not – and, as presently structured, cannot – review
the implementation and effectiveness of international environmental
treaties. The task, reiterated at Rioþ5 (Earth Summit þ 5: Special Ses-
sion of the General Assembly to Review and Appraise the Implementa-
tion of Agenda 21) in 1997 and at the 2002 Johannesburg World Summit
on Sustainable Development, of the coordination of UN environmental
treaties and their implementation has been left to UNEP.67 Although
these developments are consonant ‘‘with the post-UNCED emphasis on
effective implementation of environmental treaties and ensuring greater
coherence and collaboration between them’’,68 they fall far short of the
creation of a new environmental body with significant powers of over-
sight. In practice, pragmatic mechanisms such as the conclusion of mem-
oranda of understanding between treaty secretariats (e.g. the Convention
on International Trade in Endangered Species of Wild Fauna and Flora
and Interpol) and the observer status (e.g. in the World Trade Orga-
nization’s Committee on Trade and the Environment) have continued to
address certain problems of treaty congestion and overlap, supplement-
ing UNEP’s weak coordinating role.

What then of specific proposals for reform of the United Nations
Trusteeship Council? Could it perform the institutional role of trustee
discussed above in the context of various proposals for guardians or
ombudspeople? Is it a necessary component in ensuring ‘‘greater co-
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herence and collaboration’’ between environmental treaties and their
institutions?

Proposals for reform of the UN Trusteeship Council

Renewed attention to a potential role for the Trusteeship Council in en-
vironmental matters may be attributed to at least two factors since
UNCED: reform of the United Nations; and the post-UNCED process it-
self. First, with the independence of Palau in 1994, the last trust territory
was removed from the Council’s oversight. This provided a fresh oppor-
tunity to consider the role of the Trusteeship Council within the general
context of wider proposals for UN reform, not merely within the context
of environmental matters. Secondly, the failure to achieve ambitious in-
stitutional reform in 1992 had not silenced proposals for a stronger insti-
tution within the UN system charged with environmental responsibilities,
in particular with oversight of the range of treaties under UN auspices
and with ensuring the achievement of sustainable development. The
newly created Commission on Sustainable Development, which has met
annually since 1993, does not meet this need; nor has UNEP successfully
done so.
As such, a number of proposals have been made since UNCED that

would accord a specifically environmental mandate to the Trusteeship
Council. In 1994, the then President of the General Assembly called for
the mandate of the Trusteeship Council to be broadened in order for it
to ‘‘hold in trust for humanity its common heritage and its common con-
cerns: the environment; the protection of extraterritorial zones and re-
sources of the sea and the seabed; the climate and the rights of future
generations’’.69 In 1995, the Maltese proposed that the Trusteeship
Council should be entrusted with common heritage of humankind and
environmental issues.70 The 1995 report of the Commission on Global
Governance also suggests that a single body ‘‘should exercise overall re-
sponsibility acting on behalf of all nations, including the administration
of environment treaties related to the commons’’,71 with the United Na-
tions Trusteeship Council named to perform this role. Other proposals
for the institutional reform of the United Nations make reference to
‘‘a new concept of trusteeship’’ in an explicitly environmental context.72
Perhaps most significant of all, in his July 1997 report Renewing the
United Nations, A Programme for Reform, the UN Secretary-General
proposed that the Council ‘‘be reconstituted as the forum through which
Member States exercise their collective trusteeship for the integrity of the
global environment and common areas such as the oceans, atmosphere
and outer space. At the same time, it would serve to link the United Na-
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tions and civil society in addressing these areas of global concern, which
require the active contribution of public, private and voluntary sec-
tors.’’73 This links collective trusteeship with emerging concepts of global
governance. Further elaboration is contained in the Secretary-General’s
note on a new concept of trusteeship, which supports the concept of a
‘‘high-level deliberative forum that could take a comprehensive, strategic
and long-term view of global trends and provide policy guidance in those
areas to the world community. A new high-level council with a well-
defined mandate that does not create overlaps or conflicts with existing in-
tergovernmental bodies could serve that purpose.’’74

However, the Secretary-General observes that his note is limited in
scope in the light of a newly created task force, chaired by the executive
director of UNEP. This Task Force on Environment and Human Settle-
ments, which was established in April 1998 and reported on 15 June
1998,75 was charged with examining two areas constituting the ‘‘missing
link’’ in the Secretary-General’s 1997 report on UN reform, human
settlement policies and the environment. With respect to the latter, the
Task Force report focused on UNEP’s work and its relationship to the
other UN agencies and programmes, as well as to multilateral convention
secretariats.76 The report noted the proliferation of environmental insti-
tutions created in the wake of UNCED, from the Commission on Sus-
tainable Development to the reconstituted Global Environment Facility,
as well as the ‘‘greening’’ of existing institutions ranging from the United
Nations Educational, Scientific and Cultural Organization (UNESCO) to
the Food and Agriculture Organization (FAO).77 It identified problems
of ‘‘substantial overlaps, unrecognized linkages and gaps’’ arising from
this proliferation78 and, as one of 24 recommendations, suggested the
establishment of a new body, the ‘‘Environmental Management Group
(EMG)’’, to perform an oversight function.79 Amongst other things, the
Task Force envisaged that UNEP would be one of the entities subject to
EMG coordination, with the proposal to transfer to the EMG the task
of coordination among treaty secretariats, which is currently assigned to
UNEP. As for the Trusteeship Council, the Task Force avoided any final
recommendations about its possible future use, calling instead for further
consultations.80

What remains on the table (or up in the air at present) is a relatively
modest proposal for a high-level deliberative forum that would not tres-
pass on the mandate of existing Specialized Agencies. Nor would a
revamped Council exercise control over any trust res as such; that is, no
issue arises of the nature and extent of any trust ‘‘territories’’ under its
supervision such as global commons areas. Yet, even with such relatively
modest proposals for the Council’s environmental role, issues concerning
the composition of the Council will undoubtedly arise, as will the vital
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question of the functions and powers of a revamped ‘‘Environmental
Council’’. To progress with any such proposals would require amend-
ment of the UN Charter if any alteration in the composition and/or func-
tions of the Trusteeship Council is to be made.81 Indeed, the need to
amend the Charter is one reason this idea, previously proposed in ad-
vance of UNCED, was then dropped.82 Not considered here is amend-
ment of the treaties establishing the Specialized Agencies, although I
acknowledge that this might be needed if the trusteeship idea were in-
tended also to reduce ‘‘juridical fragmentation’’ within the UN system.
Rather, the proposals in the next section envisage the Trusteeship Coun-
cil performing an umbrella function, leaving the remit of existing bodies
substantially unchanged.

Specific design features of a revamped Trusteeship Council

Quite apart from satisfying the procedural obligations of Article 108 re-
garding amendment of the UN Charter, a constellation of issues needs
to be considered in redesigning the Trusteeship Council. These include:
the intended life-span of a revamped Council; the extent of the Charter
amendments proposed; the legal relationship between the Charter, as
amended, and existing (and future) international environmental agree-
ments; membership of the Council; and, finally, its functions. Mem-
bership should be linked with the functions of the Council and serve
to realize the twin aims of the Secretary-General’s 1997 proposal: effec-
tive international environmental governance and performing an oversight
function in respect of the global environment.

Duration

Unlike the original trusteeship system, the objectives of which could ulti-
mately be satisfied, the Council would need to function in perpetuity,
much like the United Nations itself. Given the normative character of en-
vironmental obligations and the continuing capacity of states (and other
entities) irrevocably to alter or harm the human environment, there is no
prospect of the Council achieving a fixed goal of perfect environmental
conditions (a further departure from the traditional notion of the Trust-
eeship Council). Moreover, if an intergenerational dimension is to be ex-
pressly integrated in the functions of the Council, unlimited duration is
essential.

Solution: UN Charter amendment, rather than an ad hoc arrangement
(e.g. the Environmental Management Group) to improve coordination
between treaty institutions.
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The scope of Charter amendments

Is it sufficient merely to amend the provisions of Chapters XII and XIII,
or is further amendment, e.g. of Article 1 setting out the purposes of the
United Nations, required? One precedent is the EC Treaty, which, like
the UN Charter, contains no reference to the environment in its original
version. In addition to dynamic interpretation by the European Court
of Justice, the EC member states moved progressively to amend the
Treaties to include, inter alia, an Environmental Title with three sub-
stantive articles and expansion of the explicitly recognized objectives of
the European Communities to include ‘‘sustainable development of eco-
nomic activities’’ and ‘‘a high level of protection and improvement of the
quality of the environment’’.83 It is doubtful, however, whether the polit-
ical will exists to revisit the Pandora’s box of Article 1, with attention
more properly to be devoted to the elucidation of the Trusteeship Coun-
cil’s mandate in an amended Article 87. From a treaty law point of view,
it is not necessary to amend Article 1 in order to support amendments to
Chapters XII and XIII, not least because of the dynamic and purposive
approach to UN Charter interpretation that has been adopted.84 The
establishment of UNEP (1972) and of the Commission on Sustainable
Development (1992), both reporting through ECOSOC, are evidence of
the recognition of environmental protection as ‘‘an essential element in
the promotion of social progress and in solving economic and social prob-
lems as referred to in Articles 1 and 55’’.85

Solution: Rely on amendment of Chapters XII and XIII alone, without
the need to amend Article 1 (purposes).

The relationship between treaty instruments

UN Charter obligations prevail over obligations under any other interna-
tional agreement (Article 103). This would apply to any amendment of
the trusteeship provisions to establish an environmental mandate, unless
express wording to the contrary were used. In his 1997 report, the UN
Secretary-General specifically called for a well-defined mandate for the
revamped Council ‘‘that does not create overlaps or conflicts with exist-
ing intergovernmental bodies’’.86 There are two potentials for conflict:
between substantive obligations (addressed in Article 103), and between
treaty institutions and mechanisms (not overtly addressed). Reforming
the mandate of the Trusteeship Council would be more likely to produce
the potential for conflicts of the latter type. Of particular concern is to en-
sure that the Council complements existing supervisory, implementation
and enforcement mechanisms.
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Solution: Define the Trusteeship Council’s mandate so as to preclude
overlap with existing treaty norms and institutions (see further below
under ‘‘functions’’).

Membership

As was indicated in the first section of this chapter, the League Mandates
Commission comprised individuals, whereas the Trusteeship Council
comprised state representatives, with observer status granted to ECO-
SOC and other Specialized Agencies. Should the Council comprise state
representatives, elected by the General Assembly for a three-year term
on a rolling basis, or a modified League or other approach?

Solution: If the Trusteeship Council is to reflect current concerns regard-
ing global governance as well as perform a representative function in
respect of the interests of future generations, its membership should be
representative of international civil society. One precedent that might
be followed is the composition of the Human Rights Committee of the
International Covenant on Civil and Political Rights – individual experts
– with observer status for NGOs as well as for ECOSOC, UNEP, FAO,
the International Maritime Organization, and other relevant Specialized
Agencies and programmes.87

Functions

Apart from membership, the functions of the Trusteeship Council are the
most crucial issue of Charter amendment. Indeed, unless a revamped
Council impacts beneficially upon treaty implementation, it risks merely
imposing an additional bureaucratic burden upon treaty institutions and
states (proliferation to address the problem of . . . proliferation). There
are two innovative possible functions.
The first function is oversight of the panorama of treaty instruments

and obligations, with the prospect of not only coordinating reporting
obligations (‘‘procedural streamlining’’) but also identifying substantive
gaps and overlaps in the present legal regime for the protection of the
global environment. An analogy might be drawn with the surveillance of
national trade policies conducted under the WTO’s Trade Policy Review
Mechanism (TPRM). A product of the Uruguay Round of trade negotia-
tions, this mechanism was placed on a firm treaty footing in Article III of
the Marrakesh Agreement of 1994. Annex 3 thereof sets out the TPRM,
the purpose of which is to ensure the smooth operation of the interna-
tional trading system through the increased transparency of members’
trade policies.88 All WTO members are subject to such review, the fre-
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quency of which is linked to their share of world trade. The European
Union, the United States, Japan and Canada are reviewed biennially,
and other members are reviewed every four or six years, with further ex-
tensions for less developed countries. The report following the review is
drafted by the WTO Secretariat, in consultation with the member, and is
publicly available on the WTO’s website.

Although not every feature of this mechanism is necessarily ap-
propriate for adaptation – for example, the use of two discussants, se-
lected in advance, to stimulate debate of national policies may be con-
sidered unnecessary in an Environmental Trusteeship Council of limited
membership – the basic concepts of holistic reporting and transparent
scrutiny are attractive features worthy of emulation. A reporting and re-
view function is thus included as one of the essential functions of the
Trusteeship Council, although the language of the proposed Article 88 is
sufficiently flexible to ensure a rolling report pattern that takes account
of, inter alia, the timing of relevant Conferences of the Parties under en-
vironmental treaties and the relative reporting burdens and capacities of
states.

The second innovation is not only to provide a forum for active consid-
eration of reports from states and from treaty institutions,89 but, in addi-
tion, to introduce a petition mechanism for, or on behalf of, both present
and future generations (proposed Article 87(b)).90

It is not proposed to amend Articles 89–91, which encompass voting
procedures (one member, one vote, with majority voting), the adoption
of rules of procedures, and requesting the assistance of ECOSOC and of
UN Specialized Agencies. As under the existing trusteeship system, the
Council would operate under the authority of the General Assembly.

Proposed Charter amendments

Chapter XII. International environmental trusteeship system

The bulk of Chapter XII is applicable only to the classical trusteeship sys-
tem, with trusteeship territories as its focus.91 For present purposes,
some form of Articles 75 and 76 might be retained, setting out the ‘‘Inter-
national environmental trusteeship system’’ and its basic objectives.
Without purporting to be exhaustive, Articles 75 and 76 might include
the following:

Article 75: The United Nations shall establish under its authority an in-
ternational trusteeship system for the protection of the global environ-
ment.
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Article 76: The basic objectives of the environmental trusteeship system
shall be:
(a) to recognise the integral and interdependent nature of the Earth and

the necessity for states to cooperate in a spirit of global partnership
with key sectors of societies and peoples to conserve, protect and re-
store the health and integrity of the Earth’s ecosystem;

(b) to safeguard the global environment for present and future genera-
tions; and

(c) to ensure that international agreements protect and promote the in-
tegrity of the global environmental and developmental system and
contribute to the achievement of sustainable development.92

Chapter XIII. The Trusteeship Council

Composition

Article 86: (1) The Trusteeship Council shall consist of the following
members:
(a) Fifteen members elected by the General Assembly, based on equit-

able geographic representation of the five regional groups.
(b) Election shall be for a three-year term.93 Outgoing members may be

re-elected for one consecutive term. Members of the Council shall be
nominated by members of the United Nations and shall serve in their
personal capacity. Members shall have recognized competence relat-
ing to the environment and in related fields, such as the scientific,
technical, socio-economic or legal fields.

(2) Provision shall be made for observer status for non-governmental or-
ganizations representing the interests of international civil society in the
protection of the global environment and in the promotion of sustainable
development. Provision shall also be made for observer status for repre-
sentatives of UN agencies and specialized programmes with competence
in the environment and related fields.

Functions and powers

Article 87:94 The General Assembly and, under its authority, the Trust-
eeship Council, in carrying out their functions, may:
(a) consider periodic reports to be submitted by states, by the decision-

making organs of relevant international environmental treaties, by
UNEP and by such other relevant Specialized Agencies as may from
time to time be requested to do so;

(b) accept petitions and examine them in consultation with the relevant
authority;

(c) examine progress in reversing environmental deterioration in consul-
tation with the relevant authority;
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(d) review the status of each of the designated global environmental
areas, keeping in view the overall interest of all the inhabitants of
the planet earth, in consultation with decision-making organs of the
respective regulatory regimes;

(e) adopt appropriate decisions and other action, as deemed proper,
from time to time, consistent with the respective international agree-
ments and mechanisms.

Article 88:95 The Trusteeship Council shall prepare the form and modal-
ities for submission of periodic reports by those entities cited in Article
87(a). Such reports shall ordinarily be made on a biennial basis to the
Trusteeship Council and, through it, to the General Assembly, unless
the Trusteeship Council otherwise determines.

Articles 89–91 would remain unchanged.

Conclusion

This chapter has reviewed proposals advanced for reform of the United
Nations Trusteeship Council. It has sought to illustrate how such a re-
formed body might be deployed in improving the effective implementa-
tion of international environmental agreements reflecting the common
concern of humankind. However, little progress has been made in this di-
rection since proposals for reform were first made two decades ago. Writ-
ing late in 1991, Geoffrey Palmer observed: ‘‘my reading of the situation
. . . suggests that there is no political will to take decisions that will give us
the tools to do the job.’’96 Much the same may be said of the situation
over a decade later, with the relatively modest advances at Johannesburg
in 2002 suggesting a period of institutional retrenchment rather than rad-
ical reform.97 It is salutary to note the vast representation of non-state
actors at the Johannesburg summit and the explosion in public participa-
tion in diverse forums. Thus it is perhaps not wholly naı̈ve to suggest that
this participation, assuming it brings with it, amongst other things, a uni-
versal and intergenerational perspective, will exert pressure to reflect
such interests institutionally. Such representation is, of course, but one
feature of the universalizing, integrating and intergenerational role that
an ‘‘Environmental Security Council’’ would perform in filling an imple-
mentation and compliance ‘‘gap’’ in existing environmental treaties.
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consistent with the respective international agreements and mechanisms.

Article 88: The Trusteeship Council shall prepare the form and modalities for sub-
mission of periodic reports by each regulatory regime of the global commons areas.
The decision-making organs of the respective regimes shall make an annual report to
the Trusteeship Council and, through it, to the General Assembly.

92. It should be noted that (a) embraces current wider notions of participation by interna-
tional civil society; (b) introduces an expressly intergenerational focus, and is equally at-
tentive to intragenerational equity; and (c) emphasizes the integrative and oversight
function of the Council. ‘‘International agreement’’ is used advisedly, to ensure that
the Council is not expressly limited in its oversight to international environmental agree-
ments (and the definitional/boundary difficulties to which such precision would inevit-
ably give rise) and explicitly embraces sustainable development.

93. An additional provision should be inserted for variable periods of initial election to
ensure some continuity of membership.

94. See note 91 above.
95. See note 91 above.
96. Geoffrey Palmer, ‘‘New Ways to Make Environmental Law’’, American Journal of

International Law, Vol. 86, 1992, p. 259. He expressly considers the ‘‘institutional gap’’,
observing that, whereas many of the problems resulting from the absence of a strong
multilateral international environmental institution are widely recognized, ‘‘the logical
inference from the facts seems politically unpalatable: the only way to cure the problem
is to create a proper international environmental agency within the United Nations sys-
tem that has real power and authority’’ (ibid., p. 262). In 1989, New Zealand proposed
the establishment of an Environmental Protection Council; see, further, the discussion
in Palmer, ‘‘New Ways to Make Environmental Law’’, p. 279.

97. For an overview of the Johannesburg summit, see Kevin R. Gray, ‘‘World Summit on
Sustainable Development: Accomplishments and New Directions?’’, International and
Comparative Law Quarterly, Vol. 52, 2003, pp. 256–268.
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8

Expanding the mandate of the
United Nations Security Council

Lorraine Elliott

Introduction

The mandate of the United Nations Security Council is the maintenance
of international peace and security. The range of actions the Security
Council can take in meeting this responsibility is based on Chapters VI
and VII of the UN Charter, and is expanded by the normative and oper-
ational precedent established by actual Council practice on behalf of the
international community of states. In determining the kinds of actions
that will meet this mandate, the Council has to take into account the
norms of international law, including (but not confined to) the laws of
war and international humanitarian law. Both the United Nations in gen-
eral and the Security Council in particular face demands for reform, on
the grounds that they are undemocratic and administratively and norma-
tively ill equipped to deal with contemporary challenges, including envi-
ronmental ones.
Questions about whether the Security Council’s mandate can or should

be expanded to take account of environmental issues have arisen against
the backdrop of a re-evaluation of what it means to be secure in a post–
Cold War world and how best to achieve this. This re-evaluation has
been motivated by the collapse of the familiar bipolarity of the latter
half of the twentieth century and the need to understand new configura-
tions of power and the changing nature of threats. A range of problems
(or risk environments) bound up with the complex and confusing pro-
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cesses and consequences of globalization and fragmentation are now
being defined as possible sources of violence and instability, intra- and
inter-state conflict, transgression of state borders, and threats to interna-
tional peace and security. This re-examination of security – for whom and
from what – has also encouraged a rethinking of where the locus of secu-
rity lies. Traditional approaches focus on the state, even if the threats are
now understood to be non-traditional ones (that is, other than military or
geopolitical challenges). At the same time, and often in tension with the
traditional approaches, scholars and policy makers have paid attention
to human security and the ways in which war and violence, but also
economic and social threats, destabilize and make insecure the lives of
people and communities. Environmental degradation is now widely ac-
cepted as one such possible threat to state security, to human security
and to international peace and security.

This raises a number of important issues for the Security Council and
for its prominent role in ensuring and maintaining international peace
and security. There is nothing specific in the Council’s mandate that di-
rects it to address environmental insecurities and threats. The Security
Council mandate can be amended through formal amendment to the
UN Charter. Although Parkin argues that ‘‘environmental problems offer
an impeccable motive for refreshing the United Nations Charter’’,1 Char-
ter amendment is an unusual event that is difficult to achieve and highly
politicized. Expansion of the Security Council mandate to accommodate
environmental security challenges is much more likely through an inter-
pretive process that constitutes what Justice Roslyn Higgins has called
‘‘lawful, imaginative adaptations to contemporary needs’’.2 This chapter
examines the kinds of environmental challenges that might warrant Secu-
rity Council attention and assesses how those concerns fit within the
Council’s mandate for maintaining international peace and security. In
his Millennium Report, Secretary-General Kofi Annan identified a num-
ber of strategies crucial to the pursuit of peace and security in the twen-
ty-first century.3 These included preventing deadly conflict, strengthening
the centrality of international humanitarian law, targeting sanctions and
strengthening peace operations. Together these outline a useful and man-
ageable framework for the expansion of the Security Council’s mandate
to address the environmental causes and consequences of conflict and to
contribute to international environmental governance.

United Nations Security Council

Article 24 of the UN Charter establishes the Security Council’s principal
mandate for the maintenance of international peace and security on be-
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half of the UN members. Article 39 provides the Security Council’s man-
date to determine what constitutes a threat to the peace, a breach of the
peace or an act of aggression. Chapters VI (on the peaceful settlement
of disputes) and VII (on action with respect to threats to the peace,
breaches of the peace and acts of aggression) provide the Council with
its operational guidelines. Together these chapters provide the Security
Council with a suite of options for action in the face of events that might
endanger the maintenance of international peace and security. These
range from investigation of a dispute, enjoining parties to settle their dis-
pute peacefully, recommending the terms of a settlement, establishing
compliance measures, imposing sanctions, and taking such action based
on the use of force as may be necessary. In exercising its mandate, the
Security Council is required to respect the fundamental international
legal principle of non-interference in the internal affairs of member
states. In practice, this has come to require the consent of sovereign
governments before forces under UN mandate can be deployed ‘‘on the
ground’’.
Despite the apparently broad power of Article 39, for much of the life

of the United Nations the international legal norm was that threats to
peace and security were to be closely defined as military aggression,
armed conflict or violence between two or more states. Under the UN
Charter and the laws of war, the legitimate grounds for the use of force
and for UN intervention were self-defence and collective security. Since
the end of the Cold War and the relaxing of the veto, the Security Coun-
cil has overseen Chapter VII interventions in what would in earlier times
have been determined as the internal affairs of sovereign states and
therefore out of bounds. It has done so on grounds other than those
of armed conflict between states or an attack against a member state
and, in some cases, has acted to protect citizens and others against the
state, sometimes without the consent of the state in question.4 The UN
Secretary-General and the Security Council have also come to place
greater rhetorical emphasis at least on a culture of prevention – including
early warning, preventive diplomacy, preventive deployment as well as
post-conflict peace-building – as the best means for achieving and main-
taining international peace and security.5 It is within this context that this
chapter examines how the Security Council mandate can or could be ex-
panded to accommodate environmental threats.

Environmental ‘‘threats’’

The relationship between environmental degradation and the main-
tenance of international peace and security is captured in the phrase ‘‘en-
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vironmental security’’. The term has been part of the international policy
lexicon since the late 1980s. It was first used in the UN context, expressed
as ‘‘ecological security’’, by what were then the Soviet bloc countries.
The purpose here is not to revisit the debates about the intellectual and
policy usefulness of the term, but a very brief tour of the major themes
is warranted. The dominant area for investigation is the extent to which
environmental degradation6 or resource scarcity – non-military threats –
will generate or intensify conflict, violence and instability between and
within states. Although such research draws for its initial legitimacy on
historical example, investigators have come to focus on the ‘‘new’’ stra-
tegic and potentially scarce resources such as fresh water, arable land and
environmental services, including clean air and ecosystem viability. The
causal relationship is a matter of some dispute, but includes actual or po-
tential environmental scarcity, including the loss of natural resources and
environmental services; ‘‘differences in environmental endowment’’;7 the
disruption of social and political relations; population pressures and the
involuntary movement of peoples (environmental refugees).8 The envi-
ronmental security literature also draws attention to damage to the envi-
ronment in times of armed conflict through the deliberate targeting of
environmental facilities or as an unintended consequence or collateral
damage.

There are worries within the traditional security community and the
more critical environmental community that the linking of ‘‘environ-
ment’’ with ‘‘security’’ will either make the term security ‘‘so elastic as
to detract seriously from its utility as an analytical tool’’9 or lock environ-
mental challenges into the ‘‘emotive power of nationalism’’.10 Despite
these concerns, there is now good evidence that environmental degrada-
tion has been accepted as a potential if not actual threat to peace and se-
curity. The 1987 report of the World Commission on Environment and
Development (the Brundtland Report) argued that ‘‘the whole notion of
security as traditionally understood . . . must be expanded to include the
growing impacts of environmental stress’’.11 Principle 24 of the 1992 Rio
Declaration, adopted at the United Nations Conference on Environment
and Development, declares warfare to be inherently destructive of the
environment. Principle 25 observes that ‘‘peace, development and envi-
ronmental protection are interdependent and indivisible’’, and Principle
26, echoing the injunctions of the UN Charter, requires that states should
solve their environmental disputes peacefully.12

As early as 1991, the US National Security Strategy (NSS) acknowl-
edged that ‘‘the stress from . . . environmental challenges is . . . contribu-
ting to political conflict’’,13 and more recent NSS reports have recon-
firmed this concern.14 In a 1994 speech, then Secretary of State Warren
Christopher identified environmental security, in company with terrorism
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and nuclear proliferation, as key issues of strategic importance to US
and international security.15 NATO’s Strategic Concept observes that
‘‘security and stability have . . . environmental elements as well as the in-
dispensable defence dimensions’’.16
The relationship between environmental degradation and security has

also featured in UN documents. The UN Secretary-General’s Agenda for
Peace identified ecological damage as a new risk for stability.17 The Mil-
lennium Report identified a ‘‘real risk that resource depletion, especially
freshwater scarcities, as well as severe forms of environmental degrada-
tion, may increase social and political tensions in unpredictable but
potentially dangerous ways’’.18 The 1992 Communiqué of the Security
Council Summit of Heads of State and Government declared that ‘‘non-
military sources of instability in the economic, social, humanitarian and
ecological fields have become threats to the peace and security’’.19 This
suggests that the Council anticipated some authority over environment-
related threats to peace and security.

The Security Council’s environmental mandate:
A repertoire of options

The Security Council’s mandate is already being reinterpreted to ac-
commodate non-traditional threats to peace and security such as complex
humanitarian emergencies and gross abuse of human rights. Further
attention is required to determine which environment-related circum-
stances might invoke or require a response, particularly a military one,
under Security Council auspices and on what basis the Council would
have a mandate for such action. Such action would involve an interpre-
tive extension of the Security Council mandate relying in part on analogy
with intervention on human rights grounds. It draws our attention to
what is, in effect, a normative development of the jus ad bellum – the rea-
sons for which states, and by extension the international community of
states, might legitimately deploy force.

An environmental mandate in times of armed conflict

Security Council resolutions have clearly come to articulate a more ex-
pansive view of what constitutes a threat to international peace and secu-
rity, including the consequences of the repression of civilian populations
(Resolution 688) and humanitarian emergencies and the violation of in-
ternational humanitarian law (Resolution 794).20 This reinterpretation
now also accommodates environment- and resource-related concerns.
The Secretary-General’s 1998 report on conflict and peace in Africa iden-
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tifies ‘‘competition for scarce land and water resources’’ as a factor in
conflict in Central Africa.21 Extensive starvation in Somalia and Liberia
– in both cases having broadly environmental and resource causes – has
been implicated in the conflict in those countries. The Commission on
Global Governance identified environmental deterioration along with
population pressures as factors in the ‘‘social breakdown and internal
conflict in Somalia, Rwanda and Haiti’’.22 There is also a view that envi-
ronmental scarcity was implicated in the intra-state conflict and genocide
in Rwanda in 1994.23

In the case of already existing inter-state armed conflict that arose par-
tially or predominantly because of environmental or resource depletion,
it is within the Security Council’s mandate under Article 39 to determine
that the conflict itself constitutes the threat to peace and security and act
accordingly. A more contentious issue is whether the Security Council
has or should have a mandate to act when environmental degradation or
resource depletion is determined to be a key cause of or antecedent to
violence within a state and, if it does, what kind of action would be most
appropriate. The precedent for expanding a mandate for such interven-
tion would almost certainly need to rely on analogy with humanitarian in-
tervention. The Security Council could determine, under Article 39, that
environmental degradation or resource depletion and the resulting vio-
lence or armed conflict constituted a gross abuse of human rights. How-
ever, this determination would require more certainty in international
law than presently exists about whether there is a recognized human
right to a clean and safe environment. At present, such claims are articu-
lated almost entirely in soft-law declarations or in formal agreements and
treaties other than human rights law.24

The developing norm of human security, again by analogy with human-
itarian intervention, offers scope for invoking Security Council action or
expanding its mandate with respect to environmental degradation. The
United Nations Development Programme has clearly articulated a view
that environmental degradation is a non-military threat to human well-
being.25 Threats to international peace and security, which allow for a
Security Council determination under Article 39, could therefore encom-
pass those activities that undermine human security. Through the Global
Policy Forum, the Security Council has become more open to working
with non-governmental organizations (NGOs) to examine ways in which
human security could be made more relevant to its mandate. Neverthe-
less, the phrase itself does not appear in Security Council resolutions
and there are strongly differing views about whether its mandate to act
can accommodate such a ‘‘liberal’’ interpretation of security.

A much stronger basis for confirming that the Security Council has a
mandate under Chapter VII to act to protect the environment or to pro-
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tect states and/or individuals from environmental degradation in times
of armed conflict is provided by international humanitarian law and the
laws of war. The International Committee of the Red Cross (ICRC) has
confirmed environmental protection in times of armed conflict to be a
fundamental tenet of the laws of war and international humanitarian law.
The 1977 Convention on the Prohibition of Military or Other Hostile

Use of Environmental Modification Techniques (ENMOD) is the main
piece of international law that specifically covers protection of the envi-
ronment during times of armed conflict. However, Article 1 places re-
strictions on only those military or hostile uses of environmental modifi-
cation practices that have ‘‘widespread, long-lasting or severe effects’’ as
a means of destroying, damaging or injuring any other state which is
party to the Convention.26 Optional Protocol I to the 1949 Geneva Con-
ventions adopts similar language, requiring combatants to limit environ-
mental destruction, language that is often described as ‘‘vague and per-
missive’’.27 Article 35 of the Protocol prohibits methods of warfare that
are ‘‘intended or may be expected to cause widespread, long-term and
severe damage to the natural environment’’. Article 55 reinforces this in-
junction and further links such damage to ‘‘the health or survival of the
population’’. Such practices are not, however, listed as grave breaches of
the Protocol or the Geneva Conventions (and, thereby, a war crime)
under Article 85. This has been rectified in the Rome Statute establishing
the International Criminal Court. Article 8(2)(b)(iv) includes in its
definition of war crimes ‘‘intentionally launching an attack in the knowl-
edge that such attack will cause . . . widespread, long-term and severe
damage to the natural environment which would clearly be excessive . . .
to the overall military advantage anticipated’’.28 The tests of what consti-
tutes ‘‘widespread’’, ‘‘long-term’’, ‘‘severe’’ and ‘‘excessive’’ are interpre-
tive but together these agreements confirm that ‘‘destruction of the envi-
ronment not justified by military necessity violates international
humanitarian law’’.29 General Assembly Resolution 47/37 (1992) on the
destruction of the environment in times of armed conflict employs similar
terminology.30
Other legal statements give further strength to the view that the inter-

national community condemns damage to the environment in times of
armed conflict. The Draft Articles on State Responsibility prepared by
the International Law Commission, for example, included mass pollution
of the biosphere in the category of international crimes.31 Principle 26 of
the 1972 Stockholm Declaration on the Human Environment avows that
the environment must be protected from all means of mass destruction.32
The 1982 World Charter for Nature states that ‘‘nature shall be secured
against degradation caused by warfare and other hostile activities’’ (in
Article 5) and that ‘‘military activities damaging to nature shall be
avoided’’ (in Article 20).33
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The ICRC argues that, ‘‘under certain circumstances, such [environ-
mental] destruction is punishable as a grave breach of international hu-
manitarian law’’ and that, ‘‘in the event of breaches of rules of interna-
tional humanitarian law protecting the environment, measures shall be
taken to stop any such violation and to prevent further breaches’’.34 Al-
though the ICRC does not specify by whom such measures should be
taken, the Security Council has already claimed, by other actions, compe-
tence to prevent, halt or punish breaches of international humanitarian
law. The Council has also stated quite clearly that ‘‘the perpetrators of
. . . serious violations of international humanitarian law should be brought
to justice’’.35 ENMOD specifically invokes the Security Council in cases of
default on the Convention’s provisions. Under Article 5, states can bring a
complaint to the Security Council, which is then entitled to undertake an
investigation in response to such complaints. Parties to the Convention
are required to provide support or assistance to any other party request-
ing it, if the Security Council decides that harm has been or is likely to be
caused, although the nature of that support or assistance is not specified.

The Security Council has acted specifically on concern for the environ-
mental consequences of warfare, most notably in the case of the 1990
Gulf War and Iraq’s burning of Kuwaiti oil wells and the deliberate spill
of oil into the Persian Gulf. Security Council Resolution 687 confirmed,
in clause 16, that Iraq was ‘‘liable under international law for any direct
loss, damage – including environmental damage and depletion of natural
resources – or injury to foreign governments, nationals and corpora-
tions as a result of its unlawful invasion and occupation of Kuwait’’.36
The Compensation Commission, later established under Resolution 692,
awarded Kuwait compensation in the sum of US$610 million. This has
been defined as ‘‘the first determination under international law of a
state’s liability for harm to the environment itself’’ in the context of
armed conflict.37 It is the only example thus far of the Security Council
acting to hold a state accountable for environmental destruction in times
of armed conflict. It does, however, reinforce the view that ‘‘environ-
mental destruction outside the permissible bounds of the laws of warfare
constitutes an act of aggression, breach of peace or threat to international
peace and security’’ and that the Security Council has a mandate to act in
such circumstances.38

Environmental threats to peace and security

It is less clear, however, whether the Security Council has or should have
a mandate to act against more general environmental threats to peace
and security or, in an even broader context, to act against environmental
pariah states or to enforce compliance with international environmental
law.
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The proposition that the Security Council has or should have a man-
date to deploy force on environmental grounds has been explored at
some length, usually by analogy with the expansion of the mandate on
other grounds. Former British Admiral of the Fleet, Sir Julian Oswald,
anticipated that Chapter VII powers might accommodate a traditional
coercive role for militaries (individually or collectively) in the face of
environmental insecurities. Oswald perceived this as an enlargement of
‘‘that laudable sense of general responsibilities expressed by the current
UN actions based on human rights violations’’.39 Crispin Tickell, a for-
mer UN diplomat, has also suggested that ‘‘environmental problems
in one country affecting the interests of another could easily come within
the purview of the Security Council’’. Such action, he suggests, is ‘‘no less
likely than a force to rid the world of weapons which could threaten [hu]-
mankind and compel respect for the rules of the international commu-
nity’’.40 A report for the Environmental Change and Security Project at
the Woodrow Wilson Center identified the threat of force ‘‘to compel
compliance . . . on environmental agreements’’ as one of a number of
ways in which military assets could be used to address environmental
challenges.41
In the absence of actual armed conflict, the Security Council would

need to determine under Article 39 that environmental degradation or
some action with environmental consequences constituted a non-military
threat to international peace and security. Under the Charter, the Secu-
rity Council has the authority and responsibility to respond to complaints
concerning a threat to the peace brought before it by a member state.
Thus member states themselves can determine that environmental dis-
putes between or among them are likely to constitute a threat to the
peace, in this case because they might lead or have led to armed conflict.
The Secretary-General is also able to bring to the Council’s attention
matters that, in his/her opinion, are a threat to international peace and
security.
The grounds for a mandate for the Security Council to act in such

cases have been assumed to rely on states’ individual or collective right
to self-defence, in this case against environmentally destructive activities
that have a trans-boundary impact. Murphy argues that the right of self-
defence enshrined in Article 51 of the UN Charter can be taken to in-
clude defence against environmental threats under jus ad bellum.42 He
suggests that ‘‘there is little doubt’’ that the Security Council ‘‘holds the
legal authority to respond to serious environmental disasters with mili-
tary force pursuant to its enforcement powers’’.43 As noted earlier, there
is considerable evidence that governments now view environmental de-
gradation as crucial to their broader security interests. The International
Court of Justice has also identified ‘‘ecological balance’’ as central to the
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‘‘essential interests of all states’’.44 But this is probably insufficient to es-
tablish a mandate for the Security Council to take action on the grounds
of environmental collective self-defence in the absence of armed conflict.

Such a right might be strengthened if the Security Council were to issue
a decision that environmental practices with severe consequences consti-
tute a threat to international peace and security and are contrary to the
purposes of the Charter, as it has done on terrorism for example. Under
Article 25, member states agree to accept and carry out Council decisions
(which are, in theory at least, made on behalf of the international com-
munity). Expansion of the Security Council mandate to take action in
cases of environmental self-defence encounters the same ‘‘dilemma of
intervention’’ that Secretary-General Annan has identified in humani-
tarian situations.45 Yet ‘‘sovereignty’’ and ‘‘consent’’ are concepts and
practices made fragile by the transnational and global environmental
consequences of activities within states. Environmental degradation blurs
the distinction between domestic and international jurisdictions. Further,
the view that states, or more particularly political regimes or govern-
ments, lose their sovereign right to non-intervention and legitimate state-
hood in cases of gross human rights abuses could, in such circumstances,
be extended to environmental degradation and the potentially non-
derogable norm of planetary trust.

The problem here rests on whether international environmental law
provides a normative or legal basis for such directives. This body of law
articulates a number of principles that suggest that states are bound by a
global environmental obligation. These principles include the Precaution-
ary Principle and the requirement that states should not cause damage to
the environment of other states or to areas beyond national jurisdiction.
If these principles were determined to have achieved the status of cus-
tomary international law or peremptory norms from which no derogation
is permitted, this might allow the Security Council to claim that the ‘‘fun-
damental values of the international community’’ were being violated.46

However, this is complicated further by the fact that environmental
treaties generally do not forbid practices with trans-boundary environ-
mental consequences. Rather they seek to regulate them and to manage
their impact. Nor is there anything within this legislative framework that
mandates the Security Council to determine whether there has been a
breach of an international environmental agreement or whether such a
breach constitutes a threat to the environment in a way analogous to its
Article 39 powers to determine a breach of the peace or a threat to inter-
national peace and security. There are also political dangers in expanding
the Security Council mandate on what are as yet quite shaky legal and
normative grounds. Tinker, for example, is concerned that such action
would likely reflect the interests of the permanent members of the Secu-
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rity Council, or could run the risk of authorizing states to pursue unilat-
eral and punitive military action on environmental grounds.47 In general,
commentators have been cautious about a role for the Security Council
where member states are in dispute over issues related to environmental
degradation but where there is no obvious threat to peace. Such issues
should be dealt with under the appropriate mechanisms established by
relevant multilateral agreements or under the auspices of other agencies
within the United Nations.48
The deployment of force and military strength is itself contentious as

a modality for responding to environmental scarcity and insecurity, even
in the context of a response to armed conflict. Military intervention could
itself result in further environmental damage. Such deployment might be
able to halt any further environmentally destructive behaviour on the
part of aggressors (whether states or other actors), but it has limited or
no utility as a strategy for environmental repair. It also runs the risk of
focusing on symptoms rather than causes. And, as the World Commission
on Environment and Development observed, ‘‘there are no military solu-
tions to environmental insecurity’’.49
Intervention of this kind, however, is not the only modality available to

the Security Council. Indeed, military action and the use of force under
Chapter VII are intended to be a last resort, in general accordance with
the laws of war. The Security Council has a number of other options. The
Council can investigate and mediate, appoint special representatives or
request the Secretary-General to do so. It can determine the principles
upon which peaceful settlement should be reached. It can employ its
‘‘good offices’’ in times of environmental dispute. Article 36(3) of the
UN Charter allows the Security Council to encourage parties to a legal
dispute, which would include those relating to treaties on the environ-
ment and resources, to seek arbitration from the International Court
of Justice. Under Article 41, the Council may recommend sanctions or
the severance of diplomatic relations. Sanctions in particular have been
identified as a ‘‘particularly effective measure for environmental delin-
quencies’’.50 Nevertheless, as the imposition of economic sanctions
against Iraq demonstrated, sanctions tend to affect the poorest and most
vulnerable in the target state and could, in fact, exacerbate environmen-
tal degradation and its impact on human security rather than mitigating
it.

Rapid deployment in environmental emergencies

Malone suggests that the ‘‘legitimisation of Security Council authority
in environmental management can and should begin with the relatively
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modest, but compelling proposal that environmental emergencies be ab-
sorbed into its sphere of activity’’.51 This echoes proposals such as those
of the Swiss government for the establishment of a Green Cross to par-
allel the Red Cross, or suggestions by the Organization for Security and
Co-operation in Europe for some form of ‘‘green helmets’’ as a counter-
part to the United Nations’ peacekeeping/making ‘‘blue helmets’’. There
is a history, although not a very well-known one, of the United Nations
responding to concerns about environmental emergencies that might pro-
vide a basis for Security Council authority or action. In 1991, the United
Nations Environment Programme (UNEP) established a pilot UN Centre
for Urgent Environmental Assistance.52 In general, however, the Secu-
rity Council does not, and probably should not, have a role in environ-
mental emergencies except to the extent that they can be determined to
fit within its role in humanitarian intervention or as a result of conflict
or extreme violence or when such emergencies are bound up in disputes.
Environmental emergencies have become the responsibility of the Joint
Environment Unit established and run by UNEP and the Office for the
Coordination of Humanitarian Affairs, supported by the Advisory Group
on Environmental Emergencies. The unit provides an ‘‘integrated United
Nations emergency response capacity to activate and provide interna-
tional assistance to countries facing environmental emergencies’’.53 It is
notable, however, that the Security Council is not represented on the Ad-
visory Group.

A mandate for preventive environmental security

In the past decade, the United Nations in general and the Security Coun-
cil in particular have paid considerably more attention to the importance
to peace and security of preventive action and preventive diplomacy that
address the root causes of conflict. The Secretary-General has confirmed
that these deep-rooted causes of conflict include environmental ones and
that conflict prevention is one of the primary obligations of member
states.54 Both the Secretary-General and the Security Council have ac-
cepted that conflict prevention and sustainable and equitable develop-
ment (which includes environmental protection) are mutually reinforcing
activities. The Secretary-General has challenged the Security Council
to consider how prevention could be made a more tangible dimension of
its day-to-day work.55 Indeed, the Security Council has committed itself,
in Resolution 1366, to ‘‘pursue the objective of prevention of armed con-
flict as an integral part of its primary responsibility for the maintenance
of international peace and security’’.56
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The Secretary-General has identified a number of strategies, especially
under Chapter VI of the Charter, by which the Security Council might
enhance its contribution to preventive diplomacy. These include the con-
sideration of periodic reports from the Secretary-General on issues likely
to constitute potential threats (including natural resources) and the ex-
pansion of Security Council fact-finding missions.57 At present, a number
of factors militate against the Security Council taking a more active role
in preventive diplomacy. Any such role would require a strengthening of
the Secretariat’s early warning capacity. Greater attention would have to
be given to the provision of ‘‘timely and in-depth briefings’’ from the Sec-
retariat under Article 99 of the Charter. In general, the Council’s role is
likely to be confined primarily to operational rather than structural pre-
vention, focusing on ‘‘measures applicable in the face of immediate cri-
ses’’ and those that are ‘‘implemented as a preventive or peacebuilding
response to problems that could lead to the outbreak or recurrence of
violent conflict’’.58
The Secretary-General has also suggested that the Security Council’s

role in preventive diplomacy might require the development of new
mechanisms, which could include informal working groups or other forms
of subsidiary organs. Article 29 allows the Security Council to establish
such subsidiary organs as it deems necessary for the performance of its
functions. Under this article, the Council has established two Standing
Committees and three Ad Hoc Committees. Both Standing Committees
focus on procedural matters and it seems unlikely that agreement would
be reached to establish a Standing Committee with a focus on policy
such as environment and development.59 Two of the three Ad Hoc Com-
mittees do have a policy focus but were established in conjunction with
specific Security Council resolutions.60 The Security Council Committee
on Terrorism, comprising only representatives of those UN members that
are already permanently or temporarily on the Security Council, was es-
tablished under paragraphs 6 and 7 of Resolution 1373.61 It is required to
monitor implementation of the resolution, which includes a requirement
that member states provide reports on their actions to give effect to Res-
olution 1373. Beyond that, however, it is charged with delineating its own
tasks and work programme. In the policy sphere of environment and sus-
tainable development, it is important that a Security Council committee,
were it to be established, not duplicate competence elsewhere. For ex-
ample, the Commission on Sustainable Development is charged with
monitoring implementation (with emphasis on Agenda 21) and calling
for reports. There is also the danger that any new committee would be-
come just one more ‘‘talking shop’’ (a charge levied at the Commission
on Sustainable Development) or duplicate the power imbalances and po-
litical interests of the Council’s members.
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Post-conflict peace-building

As part of the reinvigorated focus on prevention, the Security Council
has emphasized the importance of social reconstruction in post-conflict
peace-building, which includes ‘‘fostering sustainable institutions and
processes in areas such as sustainable development’’.62 As an example,
the Secretary-General has observed that ‘‘access to land-based resources
by the poor’’ can ‘‘help to prevent conflicts that are based on or related
to tensions over limited [or degraded] natural resources’’.63 This is im-
portant also because the environmental as well as social consequences
of armed conflict frequently act as a barrier to such social reconstruction
and economic rehabilitation. For example, 80 per cent of Angola’s farm-
land was abandoned during the civil war because of the extent of land-
mine infestation. During the conflict in Burundi, food production, which
was already inadequate, dropped a further 17 per cent.64

The importance of sustainable development as a key component of Se-
curity Council mandates for peace-building and social reconstruction in
disrupted states is not in doubt. A few examples will suffice. In his letter
to the Security Council of June 1999 on the Council’s mandate in Guinea-
Bissau, the Secretary-General referred to the overall goal of ‘‘restoring
peace and sustainable development’’ in that country.65 Resolution 1318
on an effective role for the Security Council in maintaining international
peace and security (particularly in Africa) reaffirms its ‘‘determination . . .
to give special attention to the promotion of durable peace and sustain-
able development in Africa’’.66 The mandate for the United Nations
Transitional Administration in East Timor (UNTAET), authorized un-
der Chapter VII of the Charter and set out in Resolution 1272, includes
assisting ‘‘in the establishment of the conditions for sustainable develop-
ment’’.67 Resolution 1346, which extended the life of the United Nations
Mission in Sierra Leone (UNAMSIL), referred in the preamble to the
importance for peace and sustainable development of the ‘‘legitimate
exploitation of the natural resources . . . for the benefit of its people’’,
although it is quite likely that, in this particular context, the natural re-
sources in question were diamonds.68 Similarly, resolutions on Cambodia
(see Resolution 792 for example69) included references to the impor-
tance of regulations on the use of natural resources, including support
from member states for a moratorium on the export of logs. The chal-
lenge is one of expertise, an issue returned to below.

Although mandates for peacekeeping and peace-building missions, in-
cluding transitional authorities, identify sustainable development as a
goal, they rarely specify that the peacekeeping or intervention forces
must themselves adhere to relevant environmental principles and mul-
tilateral environmental agreements. This is in contrast, for example, to
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the now regular injunction in Security Council resolutions that ‘‘Member
States . . . incorporate HIV/AIDS awareness training into their national
programmes in preparation for deployment’’.70 Or, as with Resolution
1270 on Sierra Leone, the requirement that the UN mission there in-
clude personnel with ‘‘appropriate training in international humanitar-
ian, human rights and refugee law, including child and gender-related
provisions, negotiation and communication skills, cultural awareness and
civilian–military coordination’’.71 Yet this is particularly important be-
cause, as the Secretary-General has observed, ‘‘humanitarian action can
have important . . . environmental repercussions’’.72
In 1994, the ICRC presented to the Secretary-General draft ‘‘Guide-

lines for Military Manuals and Instructions on the Protection of the Envi-
ronment in Times of Armed Conflict’’. These were later attached to the
Secretary-General’s report on the UN Decade of International Law, and
General Assembly Resolution 49/5073 invited states to disseminate these
guidelines widely and to give ‘‘due consideration’’ to incorporating them
into their military manuals.74 A study for the Millennium Project of the
American Council for the United Nations University confirmed that ‘‘no
mandates or instructions regarding environmental security in the theater
were included in any Council resolution’’.75 The only formal statement is
found in the Secretary-General’s Bulletin on the observance by United
Nations forces of international humanitarian law, dated August 1999.
Paragraph 6.3 states that ‘‘the UN force is prohibited from employing
methods of warfare . . . which are intended or may be expected to cause
widespread, long-term and severe damage to the natural environ-
ment’’.76 In general, the attention given to environmental protection by
forces under a UN mandate varies depending on the extent to which
such issues are accounted for in contributing countries’ military manuals.
Environmental protection, including clean-up on departure, seems not to
have been well managed by UN forces. In some cases, ‘‘host’’ countries
of UN missions have sought some form of financial compensation from
the United Nations for environmental damage caused in the execution
of a Security Council mandated mission.77

International environmental governance

The Security Council’s likely mandate to act in response to environmen-
tal threats fits well with Secretary-General Kofi Annan’s strategies for
‘‘freedom from fear’’ outlined in his Millennium Report and identified in
the introduction to this chapter. The Council’s environmental mandate,
as it applies to peace and security, can or could best be expanded in the
following areas:
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� appropriate action to enforce the environmental dimensions of interna-
tional humanitarian law, the laws of war and war crimes;

� the potential imposition of economic or other sanctions in response to
severe ‘‘environmental delinquencies’’;

� a contribution to environmental conflict prevention and preventive dip-
lomacy as part of the development of a culture of prevention within the
United Nations;

� reinforcing and supporting sustainable development and environmental
protection in post-conflict peace-building and social reconstruction;

� including environmental guidelines in the rules of engagement and
deployment for UN-mandated forces, including transitional authorities
and observer missions.

The central question is how the expansion of the Security Council’s man-
date in this way could contribute to the overall functioning of the system
of international environmental governance.

Approaches to international environmental governance

Oran Young argues that ‘‘an effective governance system is one that
channels behavior in such a way as to eliminate or substantially amelio-
rate the problem that led to its creation’’.78 The expansion of the Secu-
rity Council mandate to accommodate environmental ‘‘threats’’ (broadly
defined) could contribute to this goal in two ways. The first is functional,
particularly through a commitment to environmental protection in times
of armed conflict and through the pursuit of sustainable development in
post-conflict reconstruction. The second is normative. An expanded man-
date for the Security Council might contribute further to dismantling the
separation between so-called global ‘‘welfare’’ issues and global security
policy and to strengthening international commitment to the Precaution-
ary Principle and norms of global stewardship.

Under Article 24 of the UN Charter, the rationale for authority to
be delegated to the Security Council is to ensure prompt and effective
action. However, prompt and effective action in accordance with an ex-
panded mandate – and thus the enhancement of international environ-
mental governance – will be difficult absent Security Council reform.
Such reform needs to take account of demands for democratization,
more equitable representation, transparency and accountability.79 There
are two reasons. First, as Ambassador Hasmy Agam of Malaysia has
observed, ‘‘the working method and procedure of the Council constrain
innovative action’’.80 Second, without Security Council reform, the risk
is high that various forms of environmental intervention become caught
up in the geopolitics and charges of selective intervention and ‘‘liberal
western imperialism’’ that have been levied at humanitarian intervention.
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In pursuing an environmental mandate, the Security Council will also
need to develop more effective working relations with other agents of en-
vironmental governance within and outside the United Nations. This will
obviously include the United Nations Environment Programme but will
also likely include the Commission on Sustainable Development, rele-
vant General Assembly committees, and a range of non-governmental
actors. This will be essential to enhance the Security Council’s contribu-
tion to environmental preventive security, to ensure that the appropriate
expertise is available for fact-finding missions, to monitor compliance
with international environmental law, and to strengthen the environ-
mental dimensions of UN peacekeeping operations. Again, this could
enhance international environmental governance by ensuring that global
or international environmental decision-making is more fully integrated
across a range of policy concerns and institutional actors. However, this
would require better coordination across the United Nations than pres-
ently exists in the area of environment and development.
It is crucial, however, that an expanded Security Council mandate

gives greater priority to preventive and reconstructive Chapter VI
powers rather than to coercive Chapter VII powers. The ‘‘securitization’’
of environmental issues in the Security Council may help to ‘‘generate
concern at the top level for the threats to the global environment’’.81
However, the militarization of environmental policy, should Security
Council attention come to focus primarily on coercive measures, is an in-
appropriate long-term methodology for responding to environmental in-
security and scarcity. Such coercive measures are not directed towards
environmental repair or mitigation. They also run the risk of creating fur-
ther environmental damage or exacerbating the root causes of conflict,
as well as authorizing the unilateral deployment of force in response to
environmental threats.

Interface between policy and science

The legitimacy of an expanded environmental mandate for the Security
Council will be enhanced if its actions are based on the best scientific in-
formation available in areas in which the Council seeks to establish com-
petence. Security Council fact-finding missions must now include scien-
tific evaluation of environmental harm as well as a social science analysis
of the likely impact of such harm on conflict and insecurity (including hu-
man insecurity). The implementation of the environmental components
of international humanitarian law will require careful assessment of the
environmental impact of armed conflict and the development of a body
of expertise in making such assessment.82 Security Council mandated
peacekeeping missions and transitional peace-building arrangements will
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need to involve and coordinate expertise in environmental repair and
sustainable development.

Financing

An expanded mandate for the Security Council draws attention again to
the inadequacy of funding for international environmental governance
and sustainable development and for peacekeeping, peace-making and
peace-building. Preventive environmental diplomacy cannot be achieved
without adequate and stable funds. Yet, as the Secretary-General has ob-
served, the Secretariat has ‘‘regularly encountered difficulties in securing
financial and human resources in a timely fashion’’ to support Security
Council missions.83 It is important to recognize again that preventive se-
curity (or what former US Secretary of Defense Perry called ‘‘preventive
defense’’84) is less costly than coercive interventions in times of armed
conflict or as punitive action against environmental dispute or environ-
mental destruction.

Participation levels

The Security Council is notoriously closed in its policy deliberations. The
issue of participation challenges Security Council practice and the legiti-
macy of an expanded environmental mandate on two levels. The first is
the extent to which the Council itself is broadly representative of the
international community of states. This has become a central theme in
debates about Security Council reform, as it is in demands for reform of
the United Nations more generally. The second level is that of non-state
stakeholder participation. Strategies for expanding the Security Council’s
environmental mandate will work only if the articulation and imple-
mentation of Council decisions recognize the important contribution
of a range of actors, including local communities and civil society or-
ganizations, the scientific community and the private sector. Security is
no longer the purview of the military and strategic community alone.
This is especially important in post-conflict peace-building and a new
emphasis on sustainable development and environmental protection
that requires greater attention to effective civil–military relations in
UN missions.

Policy influence

An expanded environmental mandate for the Security Council could
have an important role to play in influencing the policy milieu and actor
behaviour at the global, regional, national and local levels. The potential
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for Chapter VII action in times of armed conflict or threats to peace and
security could provide incentives (albeit negative ones) for compliance
with the environmental (as well as other) components of international
humanitarian law or the laws of war. In the context of broader Security
Council and UN reform, smaller states could be made to feel more secure
in the knowledge that a fair and effective Security Council will act to im-
plement collective environmental security, by which the international
community condemns environmentally destructive behaviour. The more
effective incorporation of environmental guidelines in Security Council
rules of engagement and deployment would provide models for national
defence forces to adopt such guidelines in their own military manuals.
Further, Security Council decisions that reinforce the importance of sus-
tainable development for post-conflict peace-building, if properly re-
sourced, would enhance capacity-building and technology transfer. The
Security Council also has an important role in building international
norms, including those on the environment. Security Council decisions,
under both Chapters VI and VII, could contribute to the strengthening
of international environmental law, including compliance and enforce-
ment strategies, and to a more effective normative commitment to the
Precautionary Principle, extraterritorial stewardship and sustainable
development.
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