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Foreword

In the early 1990s, the world witnessed a growth in regional trade agree-
ments unprecedented in history. This proliferation was rationalized at the
time in terms of widespread concern relating to the potential failure of
the Uruguay Round of multilateral trade negotiations and the ensuing
weakness – if not collapse – of the rules-based multilateral trading sys-
tem. Countries were installing their own safety nets on a regional basis
should the multilateral system disintegrate.

One decade on – and notwithstanding both the success of the Uruguay
Round and the launching of the Doha Development Round of multi-
lateral negotiations – the exponential growth of regional trading arrange-
ments continues. This new burst of growth is characterized by a number
of peculiarities that set it apart from traditional agreements based on
the agreed reduction of border restrictions for states located in the same
part of the world. Many agreements now reach deep into the regulatory
structures of the parties concerned, addressing, inter alia, regulations re-
lating to competition policy, investment, harmonization of standards, the
environment and labour standards. In addition, some agreements are no
longer regional in character and span continents to build new agreements
or create fusions between existing ones.

These and other peculiarities of the recently negotiated regional trade
agreements raise crucial questions with respect to current and future in-
ternational economic relations. What motivations lie behind the negotia-
tion of these agreements, and is a pattern emerging in their nature and

xiii



content? Do they have implications for the multilateral treading system
and, if so, are these positive or negative? What do the new agreements
mean for developing countries looking to expanded trade as a vehicle to
promote sustainable growth? Are there best practices for parties to fol-
low in negotiating such agreements?

All these questions can be addressed only by looking at the character-
istics of recent regional agreements and examining the motivation for
creating them. This is the goal of this Institute of Advanced Studies
(IAS) publication – Regionalism, Multilateralism and Economic Integra-
tion: The Recent Experience – edited by Gary P. Sampson and Stephen
Woolcock. It is part of the ongoing research at the IAS enquiring into
key issues relating to international economic governance and multilateral
diplomacy. My expectation is that this publication will usefully add to our
understanding of what is a critical phenomenon from an international
economic governance perspective.

A.H. Zakri,
Director,
Institute of Advanced Studies,
United Nations University,
Tokyo
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Part I

Setting the scene





1

Introduction

Gary P. Sampson

From the perspective of international economic relations, the years
spanning the end of the second millennium and the start of the third are
characterized by two developments of major importance. In the space of
one decade, the world has witnessed both the successful conclusion of the
most ambitious round of multilateral trade negotiations in the history of
humankind and the launching of another. At the same time, the world
has seen a proliferation of regional trading arrangements unprecedented
at any period in history. To say the least, these parallel developments
appear to be paradoxical: on the one hand, non-discrimination is the pil-
lar of the multilateral trading system;1 on the other, all but 2 of the 140-
plus members of the World Trade Organization (WTO) are parties to at
least one – and some as many as 26 – preferential trading arrangements.2
By definition, the cornerstone of these regional trading arrangements is
preferential treatment for some members of the multilateral trading sys-
tem, and discrimination for others. Given this apparent anomaly, it is not
surprising that the question has been posed of whether regional trading
arrangements hinder or contribute to the good functioning of the multi-
lateral trading system.

This question clearly emerged with the surge in the number of regional
trading agreements (RTAs) during the Uruguay Round. The phenome-
non was rationalized in some quarters on the grounds that there were
doubts about whether the negotiations would succeed. In that environ-
ment, it was not surprising for countries to create what were perceived as
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safety nets by forming or joining regional trading groupings. In other
words, it could well be that membership in these trading blocs was seen
as an insurance against the possible collapse of the Round and the fore-
runner of the adoption of inward-looking trade policies in the event of a
failed Round. The alternative view was that the growth in regional trad-
ing arrangements was taking place for good economic and political rea-
sons, which owed much to the past successes of the multilateral system
embodied in the General Agreement on Tariffs and Trade (GATT).
Parties to the agreements were not only firmly committed to multilateral
trade liberalization but prepared to liberalize faster on a regional basis
than multilaterally.

Irrespective of the rationalization of the rapid increase in RTAs, the
expectation of many was that there would be abatement in the growth in
numbers of these arrangements in the event of a successful conclusion to
the Uruguay Round.3 Recent history makes clear that this has certainly
not been the case. In fact, regional trade agreements have proliferated at
an accelerating pace, launching again the debate about their motivation
and effect on the multilateral trading system.

The complexity of this debate has increased as a concomitant devel-
opment has been a change in the nature of these trade agreements. In
conventional terms, the analysis of the effects of preferential regional
trade agreements has been couched in terms of the net trade and welfare
effects of the removal of border protection.4 On this front, empirical
studies conducted by the WTO, the World Bank, the Organisation for
Economic Co-operation and Development (OECD) and other bodies
have all concluded that regionalism has supported the multilateral trad-
ing system in the past, and has not in general undermined its influence
(WTO Secretariat, 1995).

However, with the progressive liberalization of border protection
world-wide, regional trading arrangements have now come to be charac-
terized by RTAs that at times extend deep into the regulatory struc-
ture of the parties to the agreement. This deepening is considered to
occur when these agreements go beyond addressing traditional border
measures affecting trade, and extend their reach to the liberalization,
elimination and harmonization of trade-impeding regulatory policies.
Although the concept of deeper integration is imprecise, it does imply a
degree of uniformity in a new approach to regional trade agreements.
This has sparked a new interest in not only the motivation for the con-
tinuing proliferation of RTAs but also the extent to which they promote
deeper integration in the regulatory structures of the countries con-
cerned. This interest is further heightened because there may well be
profound implications for the multilateral trading system that extend far
beyond those of more conventional RTAs.
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The intention of this book is to evaluate the impact of a selection of
regional agreements on the regulatory structure of the parties to the
agreement. It also addresses whether or not recent RTAs have led to in-
creased cooperation and coordination of domestic regulatory policies on
a regional basis. More specifically, three central questions are addressed.
1. What is the impact of regional agreements in those non-border areas

of regulation that have most recently become the subject of trade
agreements?

2. How do the approaches to regulatory barriers differ between regions
and, in particular, is there a form of ‘‘regulatory regionalism’’ where
different approaches compete (such as those of the European Union
and the United States).

3. Are regional trade agreements competing with or complementing
multilateral attempts to remove regulatory barriers to trade?
To address these questions, the following chapters analyse six regional

trade agreements that are very different in their coverage and objectives.
These agreements are the Association Agreement between the European
Union (EU) and Poland, the Euro-Mediterranean Association Agree-
ment between the European Union and Tunisia, the North American
Free Trade Agreement, the European Union–Mexico Agreement, the
Chile–Canada Free Trade Agreement and the Closer Economic Rela-
tions (CER) Agreement between Australia and New Zealand. In these
case studies, special attention has been paid to six areas in which regula-
tory measures may have an important impact on trade flows: technical
barriers to trade, food safety, environmental labelling, public procure-
ment, services and investment. Two chapters also present the results of
case studies conducted across different regional trade agreements to de-
termine similarities and differences in the areas of trade in services and of
food and environmental standards and labelling.

The proliferation of regional trade agreements

Because the objective of granting preferences to other trading partners is
a clear violation of the non-discrimination principle of the multilateral
trading system, all regional trade agreements involving WTO members
are to be notified to the WTO and examined. The key GATT 1994 Art-
icle establishing the rules and procedures for the examination of regional
preferential trading arrangements is Article XXIV, entitled ‘‘Territorial
Application – Frontier Traffic – Customs Unions and Free Trade Areas’’.
The WTO rules on regional agreements are designed to minimize the
possibility that non-parties are adversely affected by the creation of the
regional arrangement and that the arrangements themselves do not be-
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come narrow and discriminatory trading entities. Article XXIV of GATT
1994 spells out the guiding principles for RTAs, both customs unions and
free trade areas for trade in goods. Free trade areas are to facilitate trade
between the parties and not to ‘‘raise barriers to the trade’’ of other
WTO members. Further, customs duties and other restrictive regulations
of commerce are to be eliminated with respect to ‘‘substantially’’ all trade
between parties to the agreement. The obligations for a free trade area
and for a customs union are basically the same, except that for the latter
‘‘substantially the same duties and other regulations of commerce’’ must
be applied by each member of the union.

As far as developing countries are concerned, the relevant provision
emerged from the Tokyo Round and is commonly referred to as the
Enabling Clause. This includes a number of provisions permitting WTO
members to grant differential and more favourable treatment to devel-
oping countries (such as preferences under the Generalized System of
Preferences). The Enabling Clause also creates the possibility for devel-
oping countries to enter into regional or global arrangements amongst
less developed members of the WTO for the mutual reduction or elimi-
nation of tariffs. They are not subject to the ‘‘substantially-all-the-trade
requirement’’ of Article XXIV, but they must ‘‘not raise barriers to
trade’’ for WTO members.

The General Agreement on Trade in Services (GATS) includes an
Article on Economic Integration (Article V), which establishes rules
that broadly parallel those in the GATT 1994 for goods. However, the
negotiators saw no need to provide a GATS equivalent to the distinction
between customs unions and free trade areas found in Article XXIV;
the relevant Article refers only to economic integration agreements for
services, rather than customs unions and free trade areas.

Information on these notifications provides a particularly valuable
source of information on the incidence of RTAs involving the 140 WTO
members.5 The analysis of these notifications reveals that, compared with
previous decades, the proliferation of RTAs during the past 10 years
has taken place at an unprecedented rate. Since the conclusion of the
Uruguay Round and the establishment of the WTO in January 1995, 125
new RTAs have been notified to the WTO, with an average of 15 notifi-
cations per year. During the four and a half decades of the GATT, the
annual average was less than 3.

As of March 2002, a total of 172 RTAs actively in force had been
notified to the GATT or the WTO. This falls short of the total number
of RTAs in existence, because not all WTO members fulfil their WTO
obligations by notifying agreements to which they are a party. If RTAs
not (or not yet) notified are also taken into account, the total number
in force rises to 243.6 According to the WTO Secretariat, even taking
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into account the increase in notifications as a result of increased WTO
membership, the break-up of the Soviet Union, European integration
initiatives and new notification obligations,7 ‘‘it is obvious that the rate of
growth of RTAs is continuing unabated’’ (WTO Secretariat, 2002).

The notifications to the WTO reveal that free trade agreements
(FTAs) are the most common form of RTAs: they account for 72 per
cent of the total number, while customs unions account for 9 per cent;
RTAs with only a partial sectoral coverage account for the remaining 19
per cent. The configuration of RTAs is diverse and becoming increas-
ingly more complex, with overlapping RTAs and networks of RTAs
spanning within and across continents at the regional and subregional
levels. The simplest configuration is a bilateral agreement between two
parties. These account for more than half of all RTAs in force and for
almost 60 per cent of those under negotiation. More complex are pluri-
lateral RTAs and agreements in which one of the parties is itself a re-
gional trade agreement; the latter account for 25 per cent of the RTAs
currently in force.

It is clear that there now exists a plethora of regional trade agreements
in all hemispheres of the world. Although a comprehensive coverage of
all recent agreements is not possible, some prominent examples include
the following.

The Free-Trade Area of the Americas (FTAA) involves 34 countries
and has set a deadline of January 2005 to conclude negotiations to es-
tablish a free trade area. Canada concluded a bilateral agreement with
Chile in 1997 (see chapter 7) and with Costa Rica in April 2001, and ap-
pears to be preparing for a series of FTAs with other countries in Central
America. The United States is now negotiating with Chile and Singapore
and has concluded an agreement with Jordan. Mercosur (Argentina,
Brazil, Paraguay and Uruguay) is engaged in regional trade negotiations
with Mexico and neighbouring countries as well as with the European
Union. Mexico has concluded its agreement with the European Union
(see chapter 4) and along with Chile is considering arrangements with
countries in East Asia and South-East Asia.

The European Union is negotiating with the former centrally planned
economies of Europe with a view to their acceding to the Union (see
chapter 3). It is also conducting negotiations with a number of countries
within the context of the European Mediterranean Agreements (see
chapter 5). The European Union also has bilateral agreements with
Mexico (see chapter 4) and South Africa and less formal links with the
Association of South East Asian Nations (ASEAN), and is negotiating
with Mercosur as well as engaging in talks on trade agreements with
Russia.8 The Central European countries, the Baltic states and Turkey
are also engaged in a number of RTAs. This process has recently also
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extended to south-eastern Europe, in particular the countries of the
former Yugoslavia.

A relatively recent development is the activity that is taking place in
the Asian region. The ASEAN Free Trade Area has added four more to
its six members, with the inclusion of the transition economies Cambodia,
Lao PDR, Myanmar and Vietnam. Regular consultations between
ASEAN and the three East Asian countries (ASEAN plus three) may
well evolve into some form of regional arrangement in the future. The
members of ASEAN have recently agreed to initiate RTA negotiations
with China and are exploring the possibility of negotiations with Japan
and the Republic of Korea. Australia and New Zealand have been ex-
ploring the possibility of an agreement with ASEAN (chapter 8), and
have recently ratified a free trade agreement with six Pacific Island
countries en route to a Pacific free trade area involving 16 counties. Japan
has recently initialled an agreement with Singapore, and Australia has
been discussing a free trade agreement with Singapore for the past two
years. The Asia-Pacific Economic Cooperation (APEC) involves 21
economies from four continents: Asia, Oceania, North and South Amer-
icas. Other RTAs have recently been completed within the Asian region
(Singapore–New Zealand), as well as between individual countries from
across continents (Chile–South Korea). Discussions are also taking place
on the possibility of a free trade area between Japan and South Korea
(and perhaps China). Australia has been exploring for some time the
possibility of a free trade area with the United States, and a new impetus
appears to have been given to this initiative. Australia has also recently
opened discussions with Thailand with the possibility of an agreement
between the two countries in view. There are proposals for a Closer
Economic Partnership between New Zealand and Hong Kong, China,
and Sri Lanka and Pakistan are discussing the possibility of a free trade
agreement.

A number of North African and Middle Eastern countries are involved
in the Euro-Mediterranean Partnership. This involves individual (Euro-
Med) agreements between the European Union and individual countries
(chapter 5), as well as the objective of a free trade area involving a num-
ber of countries by 2010.9 There have been recent efforts to create an
Arab Free Trade Area by 2007.10 The Gulf Cooperation Council coun-
tries are working towards the establishment of a common external tariff
by 2005, and are engaged in discussions with the European Union on the
negotiation of a possible RTA.

There have been some advances by the 20 members of the Common
Market for Eastern and Southern Africa (COMESA) to reduce border
protection, and the parties to the South African Development Commu-
nity (SADC) have set an objective of concluding a free trade area by
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2004. South Africa has negotiated a free trade area with the European
Union, and is exploring the possibility of similar RTAs with a number of
other countries. The African Economic Community is an initiative that
will group SADC, COMESA, the Economic Community of West African
States, the Economic Community of Central African States and the Arab
Maghreb Union in an effort to achieve Africa-wide economic integration.

The regional structures pertaining to the Soviet era have been replaced
by RTAs among the countries of the former USSR, as well as with their
neighbours. In addition to the CIS (Community of Independent States)
free trade agreement and a customs union agreement (between the
Kyrgyz Republic, the Russian Federation, Belarus, Kazakhstan and Taji-
kistan), a large number of bilateral agreements have also been con-
cluded. In 2001, Georgia alone notified RTAs with Armenia, Azerbaijan,
Kazakhstan, Turkmenistan, Ukraine and the Russian Federation to the
WTO.

Characteristics of regional trade agreements

In the academic debate on RTAs in the early 1990s, a popular conten-
tion arose that three major trade blocs were emerging and the death of
the GATT was nigh. Theories emerged to support the notion that RTAs
were obstacles to the multilateral trading order (Bhagwati and Krueger,
1995). Others stressed that the RTAs of the 1990s had different starting
points and that the objectives of integration today are fundamentally
different from those that were driving the ‘‘old’’ regionalism. It was
argued that recent RTAs represent efforts to facilitate their members’
participation in the world economy rather than their withdrawal from it.
This was thought to differentiate the recent integration initiatives from
those among developing countries in the 1950s and 1960s, which ex-
tended national import-substituting policies to the regional level. Among
other factors, the increasingly dominant view that openness to world
trade and investment plays a vital role in a country’s development and
economic growth contributed to the reorientation of recent regional ini-
tiatives (Sachs and Warner, 1995). Furthermore, the setting of region-
alism changed as the world moved to freer trade with the commitments
undertaken during the Uruguay Round. RTAs potentially complemented
rather than competed with the multilateral trading system.

The current situation is that some RTAs are now characterized by
deeper integration, where the arrangements between parties go beyond
the traditional reduction of tariffs and other border measures to in-
clude the liberalization, elimination and harmonization of trade-impeding
regulatory policies. Through cooperation and coordination of domestic
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regulatory policies, regional trade agreements are considered to address
what is regarded as one of the most important remaining categories
of barriers to trade. Deeper integration agreements shift the focus from
liberalizing barriers that lie at the border to the liberalization or har-
monization of barriers and policies that exist ‘‘within’’ or ‘‘beyond’’ the
border. In this regard, an attractive regulatory environment can be con-
ducive to private sector investment. If RTAs promote domestic regula-
tory reform, they may well contribute to the creation of such regulatory
best practice and thus ease barriers to market access. It is argued that, as
countries integrate more deeply on a regional basis, welfare gains may be
higher and may exceed the gains from the reduction of tariffs.11 The
elimination of regulatory barriers to trade may also have the potential to
produce dynamic welfare effects.12 Even though authoritative and con-
clusive results are lacking, the case for the dynamic gains of economic
integration has been made by some.

Although the notion of deeper integration is often applied as a generic
term to the current phase of regionalism, the studies carried out for the
current project reveal that it is an oversimplification to group recent
agreements under the same heading in this manner. One reason is that
regional trade agreements differ considerably with respect to their ob-
jectives, country composition and scope. As far as country composition
is concerned, the simplest configuration is a bilateral agreement formed
between two parties; a plurilateral agreement engages three or more.
There are also agreements in which one (or more) of the parties to
an agreement is an RTA itself. Regional agreements composed of two
parties account for 98 of the 172 RTAs in force, and for half of all
RTAs under negotiation. Plurilateral RTAs account for 16 per cent of
all RTAs currently in force, but make up less than 10 per cent of RTAs
under negotiation. The percentage of RTAs where at least one party is
an RTA itself is about 30 per cent of both the RTAs under negotiation
and those in force.13 According to the WTO Secretariat, the most note-
worthy development expected in the next five years is the emergence of a
new category, namely RTAs where each party is a distinct RTA itself.14
None are in force at present, but they account for 9 of the 68 RTAs
under negotiation and are composed of both regional and cross-regional
initiatives. This new trend reflects the growing consolidation of estab-
lished regional trading arrangements.

As far as the objectives of the RTAs are concerned, the case studies
reveal that the depth and nature of the integration sought are inextric-
ably linked with the motivation for negotiating the agreement in the first
place. Depending on the motivation, the desire for and extent of genu-
inely deeper integration may be of more or less importance. This is in
line with the existing literature on regional agreements, which has dis-
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cussed the various motivations behind the efforts to create regional
agreements from the commercial, economic, strategic and political econ-
omy perspectives.

For example, the original literature on European integration as well as
more recent international relations writers have pointed to the strategic
motivations behind regional agreements. Regional free trade agreements
have, for example, been motivated by a desire to reconcile previous
enemies or to promote economic and political stability in a neighbouring
country. Guaranteed market access has clearly also been an important
motivation when there has been some uncertainty about the progress in
multilateral negotiations in the WTO, or when access to a major market
is threatened by domestic regulation. For example, Canada pressed for
an FTA with the United States in an effort to reduce the impact of
administrative protection on the part of the United States. The threat of
trade diversion has also been a factor in the EU–Mexico FTA following
the conclusion of NAFTA. Domestic sector interests have been seen as
another major driving force behind the negotiation of RTAs when these
offer enhanced market access. It has been argued that groups represent-
ing sectors with increasing returns to scale will tend to argue in favour of
RTAs. Examples include the telecommunications and financial services
sectors in the United States in their support for NAFTA. Finally there is
also the objective of consolidating reforms or liberalization by ensuring
that a government binds its successors. This was the case with Mexico
after the shift to liberal policies in the mid-1980s (see chapter 4), and
with Poland and other transition economies in more recent times (see
chapter 3).

The various motivations behind the formation of the RTAs will cer-
tainly shape negotiations. For this reason, the judgement of whether
an RTA is ‘‘effective’’ in meeting its objectives will vary. For example,
to argue that the Euro-Mediterranean Agreements are not effective
in opening markets in non-traditional areas such as services does not
necessarily mean that the agreements are not fulfilling important ob-
jectives. What emerges from the case study of the Euro-Med Agreements
is that, although it would be reasonable for the European Union to in-
troduce harmonization and liberalization provisions similar to those
adopted in the process of European integration, this has not been the
case. The Euro-Med Agreements are characterized by a gradual and
limited coverage of regulatory matters and are much weaker in terms of
obligations and slower in terms of implementation than the EU–Poland
Agreement, for example. A crucial difference between both sets of
agreements is that the Central and East European countries have the
incentive of EU membership, which is not the case for the Euro-Med
Agreements.
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The case study of the EU–Mexico agreement in chapter 4 shows how
the European Union was motivated in part by geo-political consid-
erations in response to the apparent success of NAFTA. Market access
was also an issue because the establishment of a network of regional
trade agreements by Mexico meant that it could potentially function as a
stepping-stone into a number of markets in the hemisphere. Another
motivation was the European Union’s desire to defend long-established
economic ties with Mexico, especially at a time when regulatory reform
in Mexico promised to make it a more attractive market. Given that the
EU share of total Mexican trade shrunk from 10.6 per cent in 1991 to 6.5
in 1999, and given the considerable gap between Mexico’s average ap-
plied most favoured nation tariff (8.7 per cent) and the preferential
NAFTA tariff (less than 2 per cent), there was also a clear concern about
trade diversion.

Because NAFTA covered the regulatory issues of services, investment,
competition, procurement, technical barriers to trade and sanitary and
phytosanitary measures, the European Union also sought to include
these in the EU–Mexico FTA. These motivations, along with a desire to
deal with long-standing irritants in EU–Mexican trade relations, such as
Mexico’s labelling schemes, resulted in the EU–Mexico FTA covering an
unprecedented 95 per cent of total current trade, and even 62 per cent of
agricultural products. But the EU–Mexico FTA also reveals a number of
important shortcomings, especially in the areas of regulatory policies.

In many important aspects, the EU–Mercosur and EU–Chile nego-
tiations bear resemblance to the trade negotiations with Mexico (see
chapter 4). Besides the political rhetoric and the aim of strengthening the
political ties between the two regions, the driving force in the negotia-
tions has been to solidify and expand the existing economic relationships.
As in the case of Mexico, the initiative to establish agreements with
Mercosur and Chile was, at least in part, a reaction to negotiations in the
Western hemisphere – namely, to compete with the United States given
the prospective commitments under the FTAA.

In the case of the EU–Poland Agreement, chapter 3 reveals that the
intention was to prepare the way for Polish membership of the European
Union by deepening cooperation between the European Union and
Poland. For Poland, accession to the Union locked Poland into the re-
forms required for a successful transition from central planning charac-
terized by positive economic, political and security externalities. There
was no viable set of national regulatory norms undertaken by Poland
and no competing set of regional norms (as with NAFTA in the case
of EU–Mexico). Although the WTO offered a potential set of multi-
lateral norms, these were not sufficient to consolidate the initial trade
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liberalization initiated in Poland in 1990. A political backlash against
liberalization led to increases in tariffs and other measures in 1991. Thus,
although extensive efforts are needed for Poland to implement the acquis
communautaire, the benefits of doing so are clear-cut. The possible dis-
advantages of the acquis are real in that the standards it contains may not
be appropriate for Poland at the moment and it may not have broad
public support on all counts. The institutional reforms required for tran-
sition, however, entail putting in place not just laws and regulations but
also mechanisms for ensuring effective implementation and the training
of officials to carry out these functions in the intended way. In this
respect, the EU–Poland Agreement (and other European Agreements)
includes procedural mechanisms that go beyond existing trade regimes
and have probably contributed significantly to both regulatory reform in
Poland and market opening.

As far as NAFTA is concerned, it is noted in chapter 6 that the US
perspective was basically driven by three considerations, apart from what
could be called the ‘‘geo-strategic’’ aims. First, Mexico, with a market of
90 million consumers, was of commercial interest to some leading US
sectors. Second, Mexican poverty levels created problems of immigration
for the United States. Third, if the United States did support economic
and other reforms in Mexico, the embrace had to be so tight that these
reforms would be permanently ‘‘locked in’’. For Mexico, as for Canada,
guaranteed access to the US market and a desire to ‘‘lock in’’ regulatory
reforms, or at least provide an ultimate set of objectives for reform, were
the key motivations.

In the case of the Closer Economic Relations Agreement between
Australia and New Zealand, the objectives were to strengthen the
broader relationship between the two countries. One of the tools for
doing so was developing closer economic relations through the progres-
sive elimination of trade barriers under an agreed timetable (see chapter
9). At the time of signing, the two countries had the highest average tariff
protection of all OECD countries. Thus, a motivating force was the
prospect of expanded trade in an area of the world where both countries
had much in common in terms of culture and history, and where signifi-
cant gains were to be had through expanded trade. Although the first
years of the agreement saw the emphasis being placed on reductions in
border protection, since each country was pursuing a policy of unilateral
trade liberalization, tariffs and quantitative restrictions on goods were
quickly eliminated. Thus, the depth of integration was accelerated to
include trade in both goods and services, and a process of harmoniz-
ing a range of non-tariff measures on trade in goods and services was
commenced.
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In the ensuing years, a process of deeper integration was pursued
through the adoption of the Uruguay Round agreements and the creation
of a number of additional arrangements in the areas of technical barriers
to trade, food standards, sanitary and phyto-sanitary measures, customs
harmonization and mutual recognition. Although the objective of closer
economic relations between the two countries was the driving force, a
reduction of trade barriers and a rationalization of industry were com-
monsense goals to pursue, especially between two countries with a com-
mon cultural heritage and history and geographical location.

Policy conclusions

The case studies reveal that the agreements under review differ consid-
erably in scope and level of ambition, with the differences being clearly
apparent in the nature of the rights, obligations and processes that they
establish. The result is that any assessment of their success or otherwise
should be made in the light of the objectives of the agreement concerned.
To facilitate this task, a common yardstick has been developed in chapter
2 to assist in reviewing the agreements – namely, whether the commit-
ments undertaken at the regional level go beyond those in the WTO
agreements. In so doing, the concept of WTO-plus is developed to indi-
cate whether the individual agreements under review add to or detract
from WTO rights and obligations. In fact, as the motivation behind the
agreements differs widely, so does the extent to which they result in
deeper integration. The answer to the question of whether the ‘‘new’’
regional agreements lead to deeper integration is: it depends.

The concluding chapter (chapter 12) spells out in detail the extent to
which the various agreements are WTO-plus or not, but a number of
general conclusions can be drawn here. In particular, the case studies re-
veal that the impact of regional agreements in the new regulatory issues
has been broadly consistent with the substantive multilateral principles
governing regulatory barriers in the WTO. Indeed, most agreements re-
state the parties’ obligations contained in the various WTO agreements.
In this sense, the WTO rules constitute a floor that underpins additional
commitments in the regional agreements.

Another conclusion is that there is a more pronounced WTO-plus re-
sult in the procedural provisions of agreements than in the extension of
substantive obligations. The regional agreements under review generally
prove to be effective in improving transparency helping the development
of the institutional and regulatory infrastructure; and through coopera-
tion and technical assistance among regulatory authorities. This combi-
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nation of procedural provisions and reviews contributes to trade facili-
tation, and thus market opening, in some sectors characterized by regu-
latory barriers to trade.

It is clear that divergent approaches to dealing with more recent regu-
latory policy issues have the potential to result in competing spheres of
regulatory influence. However, the broad conclusion of the ensuing
chapters is in line with earlier studies by the WTO Secretariat, OECO
and others: that the RTAs under review have proven to be complemen-
tary arrangements when it comes to promoting more open markets in
sectors characterized by barriers to trade.

Regional trade agreements are a fact of life: given their characteristics
and the number of RTAs currently under negotiation, it is clear that their
incidence will grow and their nature will evolve over time. When asking
whether regional agreements are building or stumbling blocks, it is timely
to ask what role regional agreements can play in this multi-level process
and how the international community can ensure that the measures taken
on the respective levels are consistent and mutually reinforcing. These
detailed case studies of very different regional trade agreements have as
their objective taken a step in the direction of answering this important
policy question.

Notes

1. Non-discrimination was the pillar of the General Agreement on Tariffs and Trade
(GATT) and is now the pillar of the World Trade Organization (WTO). Members of
the WTO are obliged to grant unconditionally to each other any benefit, favour, privi-
lege or immunity affecting customs duties, charges, rules and procedures that they give
to products originating in or destined for any other country.

2. There are presently 144 governments that constitute the membership of the WTO. In
what follows, these will be referred to as the WTO members. Although the 15 countries
of the European Union are individual members of the WTO, they are represented at
WTO meetings (with the exception of the Budget Committee) by the European Com-
mission, which speaks on behalf of the 15 member states.

3. John Jackson predicted 30 years ago that ‘‘as the general incidence of all tariff and
other trade barriers declined world wide, assuming the trend of the past twenty years
continues, the problem of preferential arrangements may fade away’’ (Jackson, 1969,
p. 623).

4. Customs unions are considered to raise welfare to the extent that they create trade by
diverting demand from higher-cost domestic to lower-cost partner products, and to
reduce welfare through the diversion of trade from lower-cost foreign to higher-cost
partner sources.

5. The WTO Secretariat has usefully analysed these notifications, and in the following
paragraphs the figures relating to the number and type of RTAs are drawn from either
WTO Secretariat (2002) or WTO Secretariat (1998).
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6. Information on notified and non-notified agreements has been gathered by the WTO
Secretariat from notifications to the WTO, reports on the operation of agreements and
standard formats on information of RTAs submitted to the WTO Committee on Re-
gional Trade Agreements, WTO accession documents, Trade Policy Reviews, and other
public sources such as press clippings, websites and publications of other organizations.

7. Prior to the establishment of the WTO, members were not required to notify economic
integration areas in services. Of the RTAs identified, 18 (17 free trade areas and 1 cus-
toms union) contain commitments on trade in services in addition to tariff concessions
on goods.

8. The European Union also has a comprehensive agreement with Norway (and Iceland
and Liechtenstein) in the shape of the European Economic Area, which provides
an interesting model in deep integration with efforts to retain political autonomy. The
European Union has also recently concluded a series of sectoral FTAs with Switzerland
and is negotiating a further group.

9. Algeria, Tunisia, Morocco, Egypt, Israel, Jordan, Lebanon, the Palestinian Authority
and Syria have negotiated bilateral RTAs based on reciprocal exchange of preferences.

10. Gulf Cooperation Council members (Bahrain, Kuwait, Oman, Qatar, Saudi Arabia and
United Arab Emirates) plus Jordan, Tunisia, Egypt, Sudan, Syria, Somalia, Iraq, Pales-
tine, Lebanon, Libya, Morocco and Yemen.

11. The Euro-Med Agreements provide examples of this. See Hoekman and Konan (2000).
12. Most of the quantitative work on FTAs and customs unions has been based on the im-

pact of tariff reductions on trade diversion and trade creation. But tariffs are now of less
and less importance, especially with regard to the third phase of regionalism. Quantita-
tive measures based on dynamic growth effects and imperfect competition have also
been limited (mainly to work on the European Union) and have not been very con-
clusive either. Wider survey work on the impact of regional agreements, such as that
carried out in the early 1990s by the WTO and OECD, found that regional agreements
were not, in general, inimical to multilateralism. But in all this work there was little
focus on the impact of regional agreements on the new issues of regulatory barriers to
trade.

13. Examples include the RTAs signed between the European Communities and the Euro-
pean Free Trade Area, as well as those signed by the Caribbean Community and Com-
mon Market and the Central American Common Market with third parties.

14. Examples include EU–Mercosur and Closer Economic Relations–ASEAN.
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A framework for assessing regional
trade agreements: WTO-plus

Stephen Woolcock

Introduction

As the motivation behind the various agreements differs considerably, so
does their content in terms of the tools adopted to achieve the objectives.
In order to compare the various regional agreements and comment on
the depth of trade liberalization involved, as well as the extent to which
regional agreements covering regulatory policy areas establish new re-
gional preferences, it is necessary to have some yardstick. In this study
we have taken the existing provisions of the World Trade Organiza-
tion (WTO) as the yardstick in assessing the regional trade agreements
(RTAs), and considered whether they are WTO-plus and, if so, in what
respects. In order to do this effectively it is also necessary to be aware
of the various elements of each agreement. This chapter sets out an ana-
lytical framework for a qualitative assessment of regional agreements. In
so doing it distinguishes between four broad (and sometimes interdepen-
dent) elements of any trade/integration agreement, namely: coverage,
procedural and substantive provisions, and implementation and enforce-
ment (see table 2.1).1
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The analytical framework

Coverage

The RTAs under review could be considered WTO-plus in the appli-
cation of non-discrimination if their reach extends beyond the obliga-
tions undertaken in the WTO. In going beyond the existing multilateral
rules, RTAs may create regional preferences if they do not extend non-
discrimination (most favoured nation and national treatment) to third
countries. Because of the different nature of the agreements under re-
view and the provisions they contain, such assessments must be made on
a case-by-case basis.

In the case of services, for example, the General Agreement on Trade
in Services (GATS) requires non-discrimination for a number of its obli-
gations (e.g. those relating to transparency) for all services sectors. In the
case of others (e.g. market access and national treatment), they are
negotiable and applied only (sometimes with extensive reservations) to
the sectors that are positively listed in the schedules attached to the
agreement. With respect to most favoured nation (MFN) treatment, this
is a general obligation from which limited exceptions have been taken. In
the case of GATS, a hybrid approach has therefore been adopted with
respect to scheduling liberalization commitments. In the schedules, there
is a positive listing (or bottom–up approach) for the sectors for which
liberalization commitments have been undertaken, and a top–down ap-
proach for the reservations applied in the schedule sectors.

With respect to services, the approaches adopted in the regional
agreements under review vary quite considerably. Some have a negative-
list approach whereas others use a positive-list approach. In the case of
the Closer Economic Relations (CER) Agreement between Australia
and New Zealand and the North American Free Trade Agreement
(NAFTA), for example, the parties have opted for a negative-list ap-
proach. The services component of both these agreements pre-dates the
completion of GATS, where commitments by the countries concerned
are with respect to a positive listing of sectors. Any assessment of
whether an RTA is WTO-plus or not in the area of services will therefore
require consideration of whether the regional obligations extend beyond
those undertaken at the multilateral level.

In the case of investment, WTO provisions are fairly modest with
regard to goods, although the provisions on establishment in GATS go
some way to including investment under multilateral rules. It is not diffi-
cult therefore for regional agreements to be WTO-plus in investment.
Perhaps the clearest example of this is NAFTA, which has extensive
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Table 2.1. Analytical framework for assessing the impact of regional trade agreements in the field of regulatory policy

Area of potential impact
of RTAs Type of measure Effect on market opening

Nature of potential regional
preference

Coverage

Non-discrimination: most
favoured nation (MFN)
and national treatment
(NT)

RTAs extend non-discrimina-
tion to signatories beyond
levels provided for in WTO
schedules; for example,
wider coverage of the ser-
vice sector or investment

National treatment means
that companies from the
region are treated (on the
face of it) the same as
domestic companies

Third countries do not benefit
from the extended NT and
MFN

Procedural provisions

Transparency Improved notification of
regulatory acts or norms/
standards through legal
requirements in the RTA
or closer and more intense
regional consultation and
peer review

Better information on regula-
tory norms and their appli-
cation enables regional
suppliers to comply sooner
or more easily

Non-regional suppliers will
generally benefit from
improved information, but
third-party authorities/
governments will not be
involved in consultation

Due process or open
decision-making

Provisions requiring the
national authorities to give
(possibly prior) notification
of decisions implementing
regulations, and/or provi-
sion for representation of
interested parties

Promotes the use of best
regulatory practice, which
will tend to make regula-
tion more predictable and
help reduce regulatory
capture

Non-regional suppliers benefit
from improved regulatory
practices, but are not
allowed to make
representations

Promotion of institutional
infrastructure

RTAs provide for technical/
financial assistance,
cooperation or twinning
between regulatory
authorities

Improved regulatory capabil-
ities and better-trained
staff facilitate better, more
rapid regulatory decisions

Non-regional suppliers will
tend to benefit from im-
proved regulation, but third-
party authorities do not
benefit from cooperation
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Substantive provisions

Approximation or
compatibility

RTAs require regulatory
policies or norms to be
compatible or they require
their approximation/even
harmonization

Reduced costs of different
standards and conformance
assessment

Regional norms may not be
based on international
norms

Mutual recognition or
equivalence

RTAs may provide for full
mutual recognition or the
recognition of conformance
testing and accreditation

With full mutual recognition,
goods or services sold in
one market can circulate in
the others; recognition of
conformance testing
reduces costs for third-
party supplies

Third-party suppliers do not
benefit from mutual
recognition or reduced costs
of conformance assessment

Containing regulatory
discretion

Substantive provisions in
RTAs such as requiring or
interpreting ‘‘least trade
restrictive measures’’ that
limit the discretionary
powers of regulators

Regional suppliers are less
likely to face de facto
discrimination in the
application of regulations

Discretion and thus scope for
de facto discrimination
retained with regard to
third-country suppliers

Implementation and enforcement

Effective reviews and
remedies

Provision of more effective
and immediate dispute
settlement, reviews and
remedies

More effective implementa-
tion of liberalization or
non-discriminatory mea-
sures

Reviews and remedies not
extended to third parties

Promotion of competitive
markets

Provision of ‘‘flanking
measures’’ in RTAs that
help maintain competitive
markets, i.e. competition
policies

Controls on abuse of market
power by national compa-
nies that might otherwise
prevent effective market
access; for example, after
privatization/deregulation
or the removal of public
protection

Criteria other than competi-
tion criteria applied to
third-country firms
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provisions on investment, including a negative-list basis for coverage that
probably exceeds the plurilateral OECD codes in some respects.

Because the WTO Technical Barriers to Trade (TBT) and Sanitary
and Phytosanitary (SPS) Agreements require non-discrimination in all
sectors, coverage of these agreements is not determined by sector sched-
ules. The WTO agreements do not, however, cover all levels of govern-
ment in the same fashion. The TBT Agreement, for example, requires
central governments only to make ‘‘best endeavours’’ to ensure that
sub-federal governments comply with the provisions. So, in assessing the
extent to which RTAs are WTO-plus, it will be important to bear in
mind their coverage of different levels of government and these differ-
ent elements of the TBT Agreement. In addition, the TBT Agreement
encourages a number of procedures to facilitate trade (e.g. the adop-
tion of international standards). Measures such as these are discussed
below.

There is no multilateral WTO agreement on public procurement, al-
though the plurilateral Government Procurement Agreement (GPA) was
negotiated under the auspices of the General Agreement on Tariffs and
Trade (GATT) and the WTO. The GPA does, however, provide a refer-
ence point for assessing the various provisions on public procurement in
the RTAs. As with the GATS, the GPA consists of a framework agree-
ment and schedules determining coverage. So it is important to consider
these schedules when assessing the degree to which RTAs are more or
less extensive than the GPA. Some regional agreements, such as the Eur-
ope Agreement between the EU and Poland and other Central and East
European countries, include central as well as local or provisional gov-
ernment; others, such as the EU–Mexico RTA, do not. Some RTAs in-
clude privatized utilities in the scope of procurement rules, whereas other
do not. In public procurement, coverage is also determined by thresholds
that seek to restrict coverage to larger, more economically significant
public contracts. An RTA may therefore be GPA-plus if it sets lower
thresholds and thus covers more public procurement contracts than the
GPA does. Also, the GPA being plurilateral in nature, not all members
of the WTO have undertaken obligations at the multilateral level. WTO-
plus can mean undertaking commitments at the regional level that were
not undertaken at the multilateral level.

In addition to assessing whether an RTA is WTO-plus or not, it is
helpful to know whether regional preference can result from RTA pro-
visions covering regulatory policies, and if so what kind. This is unlikely
to be as straightforward as a preferential tariff. The final column of table
2.1 therefore seeks to identify the nature of a potential regional prefer-
ence resulting from measures in regulatory policy. In the case of cover-
age, this regional preference is reasonably straightforward. If regional
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partners benefit from greater sector or other coverage of national treat-
ment or other substantive provisions, there is a regional preference.

Procedural provisions

In additional to assessing whether RTAs are WTO-plus with regard to
extending non-discrimination, it is important to consider the procedural
provisions in RTAs. As the following case studies will show, the proce-
dural elements of RTAs are frequently WTO-plus. This model includes
three elements of procedural rules: transparency, openness of decision-
making, and what has been called the promotion of institutional infra-
structure. These are described below and illustrated by examples from
the case studies.

Transparency

Transparency in national policy measures has long been recognized as an
important first step in any efforts to make markets more open. As a re-
sult, all the main WTO agreements dealing with regulatory policy include
transparency requirements. Likewise, all regional agreements include
transparency measures.2

Transparency provisions require, at a minimum, that all statutory
measures affecting the relevant sectors of the economy are notified. It is
standard practice to include a requirement on notification of statutory
measures in trade agreements, but some provide for notification when
the legislation is adopted (such as GATS) and some require prior notifi-
cation of any legislation (such as in the TBT Agreement, NAFTA or the
EU provisions on services). Prior notification provides an opportunity for
the responsible authorities in a trading partner to make representations
on the proposed measure. In some instances this may trigger efforts to
adopt a joint approach. This is, for example, the case with notifications of
technical regulations in the CER and in the European Union itself. In
other words, if notification results in regional partners disputing the need
for regulation or regulation in the form proposed, it may lead to common
regulatory norms being developed. As far as the market impact of prior
notification is concerned, it provides advance warning to foreign suppli-
ers to modify their product or service in order to conform with the new
provision. The absence of prior notification can provide domestic suppli-
ers with an advantage because foreign suppliers may not be able to com-
ply with the new provisions from day one. Most WTO agreements re-
quire the notification of new statutes, but these have seldom been very
effective, at least to date. For example, the TBT Agreement requires
notification to the WTO Secretariat of new mandatory regulations, but
not all WTO members have complied with this.
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Although statutory instruments generally set out the objectives of reg-
ulatory policy, much of the day-to-day implementation of policy takes the
form of decrees, executive orders or guidelines from regulatory agencies,
administrative guidance from ministries, or judicial or arbitral decisions.
For effective transparency in regulatory policies it is therefore necessary
to include these subsidiary instruments. Often a precedent set in arbitra-
tion or in the form of guidelines from a regulatory agency will shape
market access. The specific conditions concerning market access will
often be decided by regulatory agencies or individual departments. For
example, the conditions for interconnection to telecommunications net-
works are laid down by the relevant regulatory agencies. The GATS
agreement on basic telecommunications therefore requires notification of
such conditions.

In public procurement, agreements aimed at liberalization of procure-
ment place great store by transparency measures. Indeed, current dis-
cussions on a wider multilateral version of the plurilateral GPA are
centred on enhancing the transparency of public procurement. Calls for
tender for public contracts are issued by a range of public bodies, with
literally thousands of calls for tender being issued every day. For foreign
tenderers to have any chance of competing, it is therefore essential to
have transparency with respect to individual contracts. Further, close
links between domestic suppliers and regulators can result in the exclu-
sion of foreign suppliers from markets. Generally speaking, one would
expect that the more immediate nature of RTAs would make them more
effective than the more remote WTO in enhancing transparency with re-
gard to such subsidiary instruments.

Another area in which subsidiary bodies play an important role in
the case studies considered in this volume is that of technical standards.
These are generally developed and promulgated by private standards-
making bodies. The WTO Agreement on TBTs does not cover such
bodies, except in the form of a voluntary Code of Conduct, which
standards-making bodies are signing on to, albeit rather slowly. This
Code includes provisions on transparency or notification of standards
developed by national standards-making bodies, but it does not benefit
from the force of a binding agreement. Some regional agreements in-
clude more effective notification provisions in their systems of dealing
with technical standards.

Regional preferences in the provision of information are unusual. In
almost all cases information provided by national or regional bodies is
made generally available to third parties. This is especially the case for
statutory measures when it comes to the day-to-day activities of regula-
tory agencies or procurement entities, information flows may well be
more effective in the smaller regional setting. The introduction of elec-
tronic means of disseminating information has, however, facilitated more
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or less immediate dissemination of information around the world. This is
actively promoted for applications such as calls for tender for public
contracts. Regional preference is unlikely in this field but, if it occurred, it
would arise when information supplied to regional suppliers is not pro-
vided to third-country suppliers.

Openness in decision-making

Openness in decision-making is a further important aspect of trans-
parency because it provides an opportunity for all those affected by reg-
ulatory policy to comment on the decision of a regulatory agency. This
clearly requires prior notification. Openness in decision-making may also
require that the regulatory agency give consideration to the views of
market participants (including foreign suppliers, consumers and other
civil society non-governmental organizations). Procedures on consulta-
tion within trade or integration agreements may involve a number of
stages: for example, prior consultation with recognized associations in
sectors likely to be affected, circulation of information to a broader set of
constituencies, followed by invitations to file claims or objections to what
is going on. Such structured procedures are quasi-judicial in nature. Pro-
cedural transparency can promote best practice by ensuring that the ex-
perience of all market participants is included in any decision. Informa-
tion from foreign suppliers may also help correct the usual information
bias in favour of domestic suppliers and hence improve decision-making
(OECD, 1998, p. 315). Open decision-making can also help shine the
light of scrutiny into those corners in which regulatory capture might
otherwise go unnoticed.

Open decision-making and/or due process can therefore help to ensure
regulatory best practice, which is likely to facilitate trade and investment,
but not at the expense of legitimate domestic policy objectives. It can
contribute to a more predictable regulatory environment, because deci-
sions of regulators are based on clear criteria and precedent. Predictabil-
ity for investors is essential, especially given the long-term nature of
many investment decisions, and so open decision-making can promote
investment and trade.

As with the provision of information, regional preferences are unusual
in this area. Some countries or regions may have different practices with
regard to access to decision-making. For example, the practice in the
United States tends to be to provide for access for all interests to regu-
lators, including foreign companies. This is not generally the practice in
Europe, however; at least there are no statutory or other guidelines re-
quiring such consultation. Provision within a regional agreement that
grants the right to make submissions to national regulators to regional
suppliers but not to third-country interests might be seen as a form of
preference. Such preferences are likely to be of considerable significance
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in certain clearly limited cases, such as important decisions on network
technology that affect market access, but do not emerge as general prob-
lems in the case studies.

Institutional infrastructure

All countries need to have adequate institutional infrastructure (e.g.
competent and perhaps independent regulatory agencies) if regulatory
reform and thus regulatory barriers are to be tackled effectively. Effec-
tive transparency and implementation are unlikely to be achieved unless
there is an adequate institutional framework. One example of how in-
stitutions are needed to facilitate market opening can be found in con-
formance assessment in the area of TBTs and SPS. If there is no effective
institutional infrastructure in conformance assessment, it is unlikely that
regulators in importing countries will recognize test results carried out in
the exporting country. Confidence in the standards of testing laboratories
is especially important when the aim is to introduce mutual recognition of
conformance assessment.

As the case of Poland illustrates in this volume, best practice in public
procurement policies cannot occur unless the staff responsible for making
decisions are adequately trained. Institutional infrastructure is also im-
portant in the sense that independent regulatory agencies can facilitate
best practice in regulatory policy and reduce the risk of regulatory cap-
ture. Without such institutions, regulatory decisions will be taken by
sponsoring ministries of specific industries, which increases the likelihood
that regulatory policies will de facto favour local suppliers. But profes-
sional staff and resources are needed for independent regulatory agencies
to function effectively. If RTAs contribute to promoting the establish-
ment of suitable domestic institutional infrastructure, they could be said
to be going beyond the provisions of the WTO in a procedural sense,
since the WTO, given the number of members, cannot do much in this
regard. Most regional agreements include some form of cooperation or
assistance and many have extensive networks of committees and other
links. RTAs may promote institutional infrastructure in lesser developed
members through financial assistance, cooperation between regulatory
agencies in the signatory countries, or twinning of regulatory agencies.

As with the other procedural topics in this framework, such coopera-
tion seldom creates a regional preference of any significance. If better
resourced, more professional regulatory agencies result from regional
cooperation, this is likely to benefit third-country producers as much as
regional suppliers. One way in which regional cooperation may have an
impact on third parties is that it may consolidate regional regulatory
norms or practices. In terms of market access, this is not necessarily an
issue, since the beneficial effects discussed above could well exceed any
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disadvantage of having a regional norm that is distinct from that of an
exporting country. Indeed, replacing a set of national regulatory norms
with a regional norm is likely to facilitate market access for third-country
suppliers. However, cooperation might contribute to regulatory region-
alism, in which different regions develop distinct regulatory norms. The
case in point is food safety, which is discussed in chapter 9.

Substantive provisions

Compatibility/approximation

Regional agreements can enhance market access by promoting approxi-
mation or compatibility of national regulations, standards or confor-
mance assessment provisions. Different national regulations, standards
and conformance assessment result in increased costs for foreign suppli-
ers. Approximation reduces these costs and thus enhances market access.
This is the case when, for example, a number of national regulatory
norms or standards are replaced by one regional standard. OECD gov-
ernments accept the use of internationally harmonized standards as an
important way to overcome national regulatory barriers. Both TBT and
SPS Agreements under the WTO support the use of common interna-
tional standards. GATS also includes important elements of harmoniza-
tion, such as in the sector agreements on basic telecommunications and
financial services. This reflects a widely held view that some degree of
harmonization is needed to facilitate market access for service providers.
All RTAs include some element of harmonization, even if the less pejo-
rative terms of policy approximation and compatibility are used, for ex-
ample in the European Union and NAFTA. In assessing the impact of
RTAs it will therefore be necessary to determine the degree to which the
RTAs go further than the WTO or other international bodies in pro-
moting policy approximation or compatibility within the region. If re-
gional standards diverge from international standards, a form of regional
preference may emerge.

Unlike in procedural measures, where preferences are seldom used or
even possible, this is clearly not the case with harmonization or policy
approximation. Regional regulatory norms or standards, whether man-
datory or even voluntary, can constitute a form of preference in the sense
that they diverge from the standards that prevail in the exporter’s
domestic market. Harmonization can still result in better market access
than occurs when each national norm or standard has to be complied
with. But suppliers from outside the region may still have additional costs
in complying with the regional norms or standard. This will be the case
whenever there is no agreed international standard that is accepted and
applied by all.
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Regional harmonization or approximation can also have the effect of
‘‘obliging’’ other countries to fall into line with the dominant regional
standard. This is, for example, the case in Europe where the EU acquis
is a prerequisite for guaranteed access to the EU market, whether the
home country is negotiating accession to the European Union or not. A
similar situation probably exists in North America, with all in fact being
obliged to use US standards and norms even if there is no legal require-
ment to do so.

Mutual recognition

RTAs may also promote mutual recognition or equivalence. Full (mu-
tual) recognition means that the performance standards or legitimate
policy objectives in the exporting country are considered equivalent to
those in the importing country, so that no further testing or certification
is required. Recognition of test results means that laboratories in the ex-
porting country test products for conformity with the standards of the
importing country, so the product does not need to be tested twice. Mu-
tual recognition or equivalence can be applied in any field of regulatory
policy, although not in the case of public procurement considered here.

The TBT Agreement of the WTO encourages the use of mutual rec-
ognition and GATS provides for (mutual) recognition in its further com-
mitments section. The question to be addressed in this study is whether
RTAs go beyond the WTO in applying mutual recognition. Although
mutual recognition is generally considered to be a ‘‘good thing’’ in that it
facilitates more open markets and reduces costs, there is some concern
that not all countries will be able to satisfy the expectations of regulators
in some of the core developed economies. If third countries satisfy the
conditions of equivalence in regulatory policies within the RTA, but are
not allowed to negotiate mutual recognition agreements, this could be
seen as a form of regional preference. More generally, of course, mutual
recognition is a derogation from MFN because only those countries or
suppliers that meet the criteria for equivalence are granted access to the
target market without any further need for conformance testing.

Regulatory discretion

Another important area in which regional agreements can be WTO-plus
in either a substantive or a procedural sense is that of reducing regulatory
discretion. It is not just the substance of rules that is important but also
how these rules are applied. Generally, all rules are open to various
interpretations, which provides scope for discretion on the part of regu-
lators. Abuse of such regulatory discretion can then represent an impor-
tant barrier to market access. As noted above, the scope for the abuse
of regulatory discretion may be checked by the use of transparency in
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decision-making procedures. But it is also possible to limit the scope for
discretion in agreements or through judicial or arbitral decisions on the
interpretation of provisions. An important example of where regulatory
discretion may be abused as a means of restricting market access is in the
application of exceptions to the non-discrimination requirements of multi-
lateral and regional agreements. The TBT, SPS and GATS agreements
all provide for exceptions to non-discrimination on the grounds of human
health or animal or plant health and safety. There are also general ex-
ceptions within the GATT (1994) under Article XX. RTAs also have
equivalent exceptions.

RTAs could be said to be WTO-plus if they interpret these general
exceptions more restrictively than the multilateral rules. This may in-
volve substantive provisions implementing the provisions of multilateral
rules that call for the application of criteria such as ‘‘least trade restric-
tive measures’’ or no ‘‘unnecessary trade restrictions’’ unless regulatory
policies pursue ‘‘legitimate policy objectives’’. Alternatively, RTAs may
result in the interpretation of such criteria in judicial or quasi-judicial
procedures. The European Court of Justice decisions over the years, such
as Dassonville and Cassis de Dijon, are examples of the use of such a
juridical approach.

If regulators are allowed to retain more discretionary power when
dealing with third-country suppliers or companies, then one could say
that a preference existed in this area.

Implementation and enforcement

Effective implementation/reviews

Efforts to reduce or remove regulatory barriers to trade will have an im-
pact only if there are means of ensuring that they are implemented. Re-
gional agreements may offer more immediate remedies and thus facilitate
effective enforcement of rules, even when WTO dispute settlement re-
mains an alternative. Given the number of potential disputes concerning
the application of regulatory policy, some form of decentralized means of
promoting implementation and enforcement is needed. This has to date
taken the form of some recourse to action by the aggrieved parties, i.e.
companies or other legal persons. The GATS agreement on basic tele-
communications provides that suppliers, both domestic and foreign,
should have recourse to a review of decisions concerning interconnection
to the network. The GPA provides aggrieved parties that believe they
have been unfairly treated in the granting of a public contract with the
option of mounting a ‘‘bid challenge’’. In measuring the RTAs against
the WTO standard of provision, it would therefore be necessary to assess
whether the RTA offers more effective or more immediate remedies
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than the WTO. NAFTA, for example, offers investor–state dispute settle-
ment under national law in addition to redress via the tripartite NAFTA
dispute settlement. A regional preference in these areas would arise if
companies from third countries were not granted equal rights to remedies.

In practice, the remedies available for aggrieved parties are likely to be
limited under the WTO. Not all countries are ready to accept investor–
state procedures or ‘‘direct effect’’ in regional agreements. The current
WTO dispute settlement mechanism, although effective in ensuring that
national governments implement WTO rules, is probably too remote to
have much impact on how national laws and guidelines are implemented
by regulatory agencies, where many of the regulatory barriers to trade
have their origin. RTAs can therefore be WTO-plus in the sense that
they provide reviews and ultimately remedies for market participants
with regard to the application of regulatory policies.

Anti-competitive practices

Finally, regional agreements can help market access by ensuring that
anti-competitive practices do not limit trade. As public regulatory bar-
riers to trade are removed, less transparent private barriers may develop
to replace them, especially if the market structure following deregulation
is characterized by increased concentration. Regulated sectors are gen-
erally exempt from the provisions of competition (anti-trust) legislation.
This means that when these sectors are deregulated there is often little
knowledge or experience of the sector in competition authorities, and
little information on market behaviour. Monopoly providers in one mar-
ket may also seek to enter foreign markets as these are liberalized, thus
introducing competitive distortions. This is important with regard to, for
example, network standards in such sectors as (tele)communications or
energy, where publicly owned operators can abuse monopoly positions.
Thus GATS Article VIII:2 includes specific provision for such cases.
The same holds for privately owned operators that benefit from exclusive
rights to provide network services. Market closure can also occur as a
result of the abuse of market power by private companies, such as in
the use of de facto or industry-led standards (i.e. software standards
for computers). In short, ‘‘it is important that competition principles be
implemented as a key component of regulatory reform’’ (OECD, 1998,
p. 316). In measuring the impact of RTAs, it will therefore be necessary
to see if the RTAs go beyond the limited competition provisions included
in GATS or other international agreements such as those in the OECD.
Regional preference in the application of competition principles would
occur if regional competition authorities or principles discriminated
against third countries by not extending the application of competition
principles to companies from these countries.
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Applying the framework

This chapter has sought to provide an analytical framework for the case
studies that follow. The emphasis is very much on how to assess the im-
pact of regional agreements in the field of regulatory policy. As set out in
the introduction, an important criterion for such a qualitative assessment
is the degree to which regional agreements are WTO-plus. This chapter
has sought to provide a breakdown of the components that are likely to
be included in regional agreements. In the ‘‘vertical’’ case studies on re-
cent RTAs in part II and the two ‘‘horizontal’’ case studies in part III, the
authors have made use of the framework in looking at the particular ele-
ments of RTAs on regulatory policy. In each case the authors have, to a
greater or lesser degree, felt it necessary to go beyond the confines of the
framework in explaining the dynamics and issues in each of the RTAs or
horizontal cases. This chapter nevertheless provides a common point of
reference and thus facilitates the drawing of conclusions in part IV of the
book.

Notes

1. For a similar discussion of the impact of regulation and regulatory reform on trade, see
OECD (2000a).

2. For a recent discussion of transparency measures in national rules, see OECD (2000b).
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Part II

Case studies in regional agreements





3

The Association Agreement
between the European Union and
Poland

Magnus Feldmann

Introduction

The collapse of communism in Eastern Europe marked the beginning of
a complex set of political and economic processes that are generally re-
ferred to as transition. Transition in the East European context means
the transformation of a one-party command economy into a democratic
market-based economy including the creation of supporting institutions.
Agh (1998) defines this transformation as a triple transition, comprising
an economic, a political and a social part. Some observers (Mayhew,
1998) would argue that another integral part of transition for historical
reasons is the reintegration with Western Europe, especially for many
Central and East European countries (CEECs). The perceived end-point
of this process is EU membership, which would also mean full integration
into the European market and adoption of EU policies and regulations.
The interaction of these two processes – transition and EU integration –
creates both opportunities and tensions for the countries in transition.

This chapter focuses on one CEEC – Poland – and assesses the impact
of regional integration in some new issue areas of international trade
policy in the transition context. The ‘‘new issues’’ examined are technical
barriers to trade (TBTs), food safety, public procurement, services and
investment.

The focus of the chapter is on the Association Agreement (also known
as the Europe Agreement) between the European Union and Poland.
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The Europe Agreements (EAs), which the European Union has con-
cluded with Bulgaria, the Czech Republic, Estonia, Hungary, Latvia,
Lithuania, Poland, Romania, Slovakia and Slovenia, form the legal basis
of the ex-communist countries’ regional integration with the European
Union.1 By examining one Europe Agreement in particular, the chapter
will try to assess the effectiveness of regional integration in these new
issue areas in terms of market opening and in terms of its likely effect on
the multilateral system. The theoretical framework set out in chapter 2
of this book is used to consider whether the Europe Agreement is
‘‘WTO-plus’’, i.e. whether it goes beyond the provisions of the World
Trade Organization (WTO). In this context it is important to distinguish
between the Europe Agreement per se and the integration dynamic in
general, since it is clear that full EU membership is WTO-plus. Finally,
the chapter considers whether any general lessons for other trade agree-
ments emerge from this analysis.

The main argument of this chapter is that regional integration on
balance strengthens Polish reform in the policy areas considered and
facilitates the adoption of international standards. The ultimate aim of
EU accession and harmonization with the acquis communautaire pro-
vides a role model and an incentive for regulatory reform, which has
facilitated market opening and which should in most cases have benefi-
cial effects on the multilateral level. The EA is WTO-plus in most regu-
latory issue areas, especially if enforcement and provisions for institu-
tion-building are considered. The general implication of the Polish case
is that ‘‘deep integration’’ and what could be called ‘‘multidimensional
interaction’’ (i.e. political, economic, legal and institutional cooperation
between Poland and the European Union) are conducive to regulatory
harmonization. It should be noted that some of these reforms impose
significant costs on Poland, especially in the short run. The wholesale
adoption of another regulatory system may require introducing regu-
lation that is not optimal for Polish conditions. The extent to which
the Polish experience and the findings of this chapter can be general-
ized remains unclear, especially given the uniqueness of the current EU
enlargement.

The structure of the chapter is as follows. It begins by giving an intro-
duction to Polish economic reforms and Polish trade policy in the 1990s.
This is followed by an analysis of the Europe Agreement and a discussion
of both its general rationale and its impact on Polish trade policy in
transition. The next section discusses the new regulatory issues of inter-
national trade policy examined in this volume: technical barriers to trade,
food safety, public procurement, investment and services. The final sec-
tion considers what general conclusions might be drawn from the case
study.
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Poland in the 1990s

From plan to (common) market

What distinguishes Poland and the other CEECs from most other coun-
tries entering regional trade agreements is that the adoption and im-
plementation of the Europe Agreements coincided with a period of
profound change and reform of the economy. At the outset of the 1990s,
Poland was a command economy characterized by high levels of cen-
tralization, state ownership and bureaucratic coordination.2 Companies
operated under soft budget constraints and there was widespread use of
barter. At the beginning of transition there were significant shortages, a
monetary overhang and then also hyperinflation. Moreover, the support-
ing institutions of a capitalist economy – bankruptcy laws, competition
policy, contract enforcement, a legal system, and so on – were either ab-
sent or highly politicized.3

By the end of the decade Poland could be characterized as a mar-
ket economy. Many changes had been carried out relatively swiftly –
stabilization, liberalization and some privatization – whereas other as-
pects of reform, such as large-scale privatization, the introduction of
effective corporate governance and legal and institutional reform, inevi-
tably have taken much longer.4 Indeed, some of these reform processes
have not yet been completed.

Institutional reforms do not just require the putting in place of laws
and regulations; there is also a need for mechanisms to ensure effective
implementation and for training officials to carry out these functions in
the intended way. This chapter argues that the process of European in-
tegration has a big role to play in this respect, which can be viewed on
balance (despite some qualifications) as positive. It gives the reform pro-
gramme a clear aim and anchor, which adds to the overall credibility of
the policies. In this respect there are also clear parallels with the new
issues in trade policy, which are the main topic of this chapter.

Polish trade policy and performance in the 1990s

Prior to transition, foreign trade was subordinated to the broad strategy
of economic coordination in a command economy, i.e. central planning.
This meant that the economic rationale for many transactions was very
weak. Centralization of international transactions was essential in order
to ensure that foreign trade flows did not impinge on plan targets, which
were supposed to reflect a social optimum.

It bears noting that, although Poland predominantly traded with other
countries of the Council for Mutual Economic Assistance, trade with the
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West had started growing in the 1970s as part of the so-called import-led
growth strategy. The idea was to combat the problem of sluggish tech-
nological innovation by importing high-quality capital goods from the
West (Gomułka, 1978). As a result of this, trade with the West was a
relatively important aspect of economic policy even before transition, at
least by command economy standards.5 Poland has also been a member
of the General Agreement on Tariffs and Trade (GATT) since 1967,
which has in practice imposed only very limited obligations on Poland.
Since conventional measures of protection such as tariffs were mean-
ingless in a command economy, a special arrangement was made when
Poland acceded to GATT. In exchange for most favoured nation (MFN)
treatment, Poland agreed to increase its imports by 7 per cent on an an-
nual basis, which turned out to be unrealistic even in the 1970s. Poland’s
official status was changed only in 1994 along with the creation of the
WTO.6 The impact of this was that GATT membership had given Polish
officials some experience of international trade negotiations before tran-
sition, but conventional international constraints through GATT bind-
ings, for example, became operational only during transition.

In 1990, foreign trade was rapidly liberalized as part of Finance Minis-
ter Leszek Balcerowicz’s ‘‘big-bang’’ reform programme.7 Quantitative
restrictions and state trading were removed and low tariffs were imple-
mented across the board. Reforms were so far-reaching that Poland,
along with the Czechoslovakia, arguably had the most liberal trade re-
gime in Europe at the end of 1990 (Messerlin, 1994). Trade liberalization
was inextricably linked to the broader objectives of the reform pro-
gramme. It was seen as a means of removing shortages, introducing hard
budget constraints, creating a market economy where prices reflect rela-
tive scarcities and are close to world market prices, as well as providing
a means of creating a competitive market environment to counteract
monopolistic behaviour.

However, in the second half of 1991 a backlash against liberal foreign
trade occurred and tariff rates were raised to higher levels. Many politi-
cians had viewed the dramatic liberalization as part of a short-term policy
package, which applied only during a period of sharp real devaluation.
Interest group activity – especially by the strong and influential agri-
cultural lobby and the steel and ship-building industries – in response to
the strains of economic restructuring was also instrumental here (Wellisz,
1995). Moreover, unlike in Estonia where the free trade consensus was
much stronger (see Feldmann and Sally, 2002), no effective lock-in strat-
egy to maintain free trade was in place.

Subsequently tariffs have gradually been reduced again, partly as a re-
sult of domestic reforms and partly as a result of multilateral and regional
commitments. Multilaterally, Poland became a founding member of the
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WTO in 1995 after participating in the Uruguay Round as the only ‘‘de-
veloped’’ country without any bound rates of tariffs. The main Polish
commitments for trade in goods in the WTO were to bind about 94 per
cent of all tariffs, to reduce tariffs on industrial products by 38 per cent
and on agricultural products by 36 per cent over six years, and to reduce
domestic support for agriculture (Michalek, 2000). A key consideration
during the Uruguay Round was to avoid bound rates below current EU
bindings in order to avoid compensation to trading partners after acces-
sion to the European Union.

In addition to the WTO commitments and the Europe Agreement,
Poland has concluded a wide range of preferential trade agreements
(PTAs).8 These are mostly modelled on the Europe Agreement and
guarantee free trade in manufactured goods as well as more limited lib-
eralization of trade in agriculture. These trade agreements were also a
way of harmonizing the preferences with other applicant countries and
with the European Union itself in order to prepare for accession and to
avoid complexities relating to Rules of Origin regulations. Table 3.1 lists
Poland’s PTAs and table 3.2 illustrates the evolution of Polish tariff
schedules.

As a result of this extensive web of preferential trade agreements,
about 77 per cent of Polish imports of industrial goods are not subject
to tariffs. Under the Generalized System of Preferences (GSP) Poland

Table 3.1. Preferential trade agreements concluded by Poland

Country Concluded Came into force

European Union 16 December 1991 1 March 1992
(trade part);

1 February 1994
(whole EA)

Central European Free Trade
Agreement (CEFTA): Czech
Republic, Hungary, Slovakia

21 December 1992 1 March 1993

European Free Trade Association 10 December 1992 15 November 1993
Slovenia (accession to CEFTA) 25 November 1995 1 January 1996
Lithuania 27 June 1996 1 January 1997
Romania (accession to CEFTA) 12 April 1997 1 July 1997
Bulgaria (accession to CEFTA) 17 July 1998 1 January 1999
Latvia 28 April 1997 1 June 1999
Estonia 5 November 1998 Provisionally applied

since 1 January 1999
Israel 21 July 1997 1 June 1999
Faroe Islands 3 November 1998 1 June 1999
Turkey 4 October 1999 1 May 2000

Source: Kawecka-Wyrzykowska (2000).
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Table 3.2. Poland: Evolution of customs tariff structure, 1989–97 (percentage rates)

Harmonized commodity
description and coding system

January
1989

August
1990 to
August
1991

August
1991

December
1993

June
1995

December
1996

January
1997

All commodities 18.3 5.5 18.4 19.0 9.4 8.0 6.3
Agriculture products 17.2 4.0 26.2 26.2 19.5 18.3 17.3
Industrial products 18.7 — 16.3 17.0 8.0 6.8 5.1
Mineral products 7.8 3.4 8.9 8.9 2.3 3.1 2.1
Chemical products 13.5 3.9 14.1 13.7 6.8 6.6 3.4
Plastics 19.9 5.5 15.0 14.9 9.5 9.1 3.9
Fur and leather products 17.2 5.1 25.7 23.5 10.3 6.6 7.9
Wood and paper products 18.7 7.4 13.4 13.4 5.3 4.6 3.6
Textiles, footwear, clothing 22.2 9.7 20.6 21.4 12.4 8.2 6.9
Industrial mineral and metal
products

15.4 4.2 14.7 17.6 10.1 8.9 6.7

Machinery, transport equipment,
precision instruments

21.9 3.9 16.1 16.6 16.3 12.7 9.1

Jewellery, arms, art objects,
miscellaneous manufactured
products

19.9 11.6 19.1 17.0 13.2 9.8 6.9

Source: IMF (1998).
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offered preferences to 45 developing countries with a lower GDP per
capita than itself, and to 49 countries considered as least developed.
Tariff rates on imports from developing countries were 80 per cent of the
MFN level and imports were duty free from least developed countries
(WTO, 2000a). As a result of the EA, free trade in industrial goods has
applied with the European Union since 1 January 1999 (with the excep-
tion of cars, for which customs duties were phased out gradually by the
beginning of 2002). By contrast, agricultural protection, especially on
specific products such as rape seed, sugar and butter, has been increased
over recent years (Kawecka-Wyrzykowska, 2000). The average weighted
tariff in 1999 for all goods was 3.3 per cent; the corresponding figures for
agricultural and non-agricultural goods are respectively 15.8 per cent and
2.2 per cent (Michalek, 2000). Poland has also used safeguards and other
types of non-tariff protection, also against the European Union, but these
means of protection will not be analysed in this chapter.9

For the purposes of this chapter, two important conclusions follow
from the discussion above. First, there was progressive liberalization of
trade in the 1990s, but also strong domestic resistance in sensitive sectors.
EU integration has been one of the driving factors for resisting protec-
tionism in conventional trade policy and, as will be argued here, the same
is largely true of non-tariff barriers as well. The exception to this rule is
agriculture, where the European Union itself does not practise liberal
trade. Therefore the EA provisions with respect to agriculture are not
stringent and it is unclear to what extent the accession process will lead to
further liberalization.10

Second, as trade has become progressively more liberal, the relative
importance of non-tariff protection as a proportion of total protection has
risen. Therefore attention is shifting from tariffs to non-border or ‘‘new’’
issues. Anti-dumping measures, regulatory barriers and other new issues
have to be addressed to ensure that one means of protection is not sub-
stituted for another.

The Europe Agreement

This section briefly outlines some general provisions of the Association
Agreements between the European Union and the CEECs,11 which are
important for an understanding of the institutional framework for deep
integration and the incorporation of the new issues into this relation-
ship.12

Transition countries have largely viewed EU accession as the end-
point of their transformation process, or as a seal of approval on their
reforms, which are seen as generating various economic, political and
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security externalities (especially for countries closer to Russia). Despite
growing concerns about the loss of sovereignty and the potential costs of
accession among the populations, this policy remains fixed.

The European Communities and Poland signed the Europe Agree-
ment on 16 December 1991. At the same time, similar EAs were con-
cluded with Czechoslovakia and Hungary. This agreement superseded
the Trade and Cooperation Agreement that was signed in 1989. The EA
came into force on 1 February 1994, although the trade provision took
effect as part of an interim agreement on 1 March 1992.

The Europe Agreements (EAs) formalize the relationship between the
European Union on the one hand and the CEECs applying for member-
ship of the Union on the other. The aim of the Agreements is to deepen
cooperation between the European Union and CEECs in many policy
areas. Although the European Union did not make any commitment on
EU enlargement in the EAs, it was acknowledged that this was the ulti-
mate aim of the CEECs. In other words, the EAs provide a legal frame-
work for the accession countries’ relations with the European Union and
for their preparations for accession (see table 3.3).

Table 3.3. Structure of the EU–Poland Association Agreement

Preamble
Objectives of the Agreement
Title I: General principles of the agreement
Title II: Political dialogue
Title III: Free movement of goods
Chapter 1: Industrial products
Chapter 2: Agriculture
Chapter 3: Fisheries
Chapter 4: Common provisions
Title IV: Movement of workers, establishment, supply of services
Chapter 1: Movement of workers
Chapter 2: Establishment
Chapter 3: Supply of services
Chapter 4: General provisions
Title V: Payments, capital, competition and other economic provisions,
approximation of laws
Chapter 1: Current payments and movement of capital
Chapter 2: Competition and other economic provisions
Chapter 3: Approximation of laws
Title VI: Economic co-operation
Title VII: Cultural co-operationa

Title VIII: Financial co-operation
Title IX: Institutional, general and final provisions

a. Agreements concluded after 1995 also include an article about prevention of
illegal activities (see Mayhew, 1998, p. 44ff.).
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The preferential trade agreements are arguably the most important
aspect of the EAs, especially in the short run, since they have an imme-
diate and direct economic impact. The EAs require both the CEECs and
the European Union gradually to liberalize trade in industrial goods over
a transition period. However, with one exception this liberalization is
to occur asymmetrically in favour of the CEECs; in other words, the
European Union, as the stronger party, had to liberalize trade with the
CEECs more rapidly than its counterparts in the EAs. The exception is
Estonia, which operated a unilateral free trade regime in the 1990s. This
means that the EU–Estonian EA was asymmetric in favour of the Euro-
pean Union because the Union maintained, for example, various quotas
with respect to agricultural imports (see Feldmann and Sally, 2002).

One of the most important aspects of the EA is the requirement that
the CEECs adopt and implement the acquis communautaire, the Euro-
pean Union’s corpus of legislation and regulation (this relates to Articles
68 and 69 of the EA; see the next section). This is an example of deep
integration. Implementing the acquis is a crucial precondition for EU
membership, which requires extensive efforts in order to harmonize legis-
lation and regulation in many areas of economic activity. Some of this
relates to the new issues, which will be discussed below. Progress in im-
plementing the acquis is monitored by the European Union in annual
reports, and accession is to be conditional on advances made in adopting
the acquis. EU membership is a top priority for Polish policy makers, and
this creates an incentive structure promoting reforms.

Another important dimension of the EAs is institutional cooperation.
This includes meetings at the ministerial level, observer status of the
CEECs at several EU summits and the creation of an Association Coun-
cil and Association Committees (see Mayhew, 1998, p. 15ff). Since the
key challenges in many cases relate to institution-building and establish-
ment of good procedures, technical assistance and twinning are important
components of institutional cooperation. The twinning projects are de-
fined more narrowly and are aimed to facilitate the adoption of the acquis
(European Commission, 2001b). Finally there is substantial financial
assistance to the CEECs as part of Phare, SAPARD, ISPA and other
programmes. Phare, in particular, is an important instrument, which is
used to prepare the countries for accession by promoting institution-
building and facilitating the adoption of the acquis (European Commis-
sion, 2002).13 This creates what might be called a pattern of multidimen-
sional interaction, including economic, political, institutional and financial
dimensions.14 Such multidimensional interaction is likely to be parti-
cularly important when the aim is regulatory harmonization. Without
financial support and institution-building, formal goals are unlikely to be
realized in practice.
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The key issue to note for the purpose of this study is that this set
of regional trade agreements has made use of an existing regulatory
template – the acquis. Although it may be resisted in part, it has to be
implemented by the CEECs. It is obviously not clear whether all aspects
of EU regulation are appropriate for the accession countries. Neverthe-
less, there is a process of regulatory harmonization, which is driven by
the issue-linkage to the CEECs’ overarching aim of EU accession and
which is monitored in regular progress reports by the European Com-
mission. Therefore there is both an incentive structure and an indirect
enforcement mechanism in place for deep integration in the regulatory
field.

This process is also facilitated by the multidimensional interaction re-
ferred to above, which is part of deep integration. It is the goal of future
accession to the European Union that makes the EA stand out from an
ordinary free trade agreement. This combination is especially conducive
to integration in the new issue areas of trade policy. EU integration pro-
vides a role model and rationale for reform in these areas and also helps
to anchor it. This may be one of the main benefits of the integration
process and one of the reasons why there have not been any major
backlashes against transition in the countries aiming to join the European
Union (compared with the rather unsuccessful reforms further East).15

New issues

This section focuses on a number of new issues in international trade
policy and on how they are addressed in the Europe Agreement. The
analysis focuses not only on the actual text of the agreement, but also on
the impact of Poland’s EU accession requirements and related domestic
reforms.

Technical barriers to trade

Technical barriers to trade (TBTs) have received increased attention in
recent years, because they may have a significant impact on trade flows.
As pointed out before, their relative importance as a proportion of total
protection is rising, other things being equal, as tariff rates have been
coming down. Technical barriers to trade can be divided into three com-
ponents: regulation, standards and performance assessment (Hoekman
and Kostecki, 1995).

The challenges in this area can be expected to be significant for tran-
sition countries, given the significant institutional deficits and lack of
experience of market regulation. The challenge is two-fold: first, the ap-
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propriate regulation needs to be adopted, and, second, impartial im-
plementation needs to be ensured. Incorporating TBTs into regional
agreements with transition countries may be a way of promoting reform
in this sphere, but there are also potential costs and risks associated with
premature harmonization of regulations with developed country or West
European standards. The main advantage of adopting EU regulation and
standards is that there is a clear role model. No effort needs to be ex-
pended to devise a complex set of rules and practices from scratch. The
possible disadvantage may be that not all these regulations and standards
are appropriate for Poland. It will also involve significant short-run costs,
which may translate into popular resistance against regulatory harmoni-
zation.16

Some (primarily export-oriented) sectors may benefit from the new
regulation more quickly. There is some evidence to suggest that some
Polish industries covered by EU ‘‘new approach’’ directives have a com-
parative advantage in trade with the European Union (as well as a
smaller number of ‘‘old approach’’ industries),17 and the adoption of the
relevant regulation may well facilitate their market access (Brenton et al.,
2001).

The EA states that ‘‘the major precondition for Poland’s integration
with the Community’’ is that Polish legislation approximates and is made
compatible with EU legislation (Art. 68). Given the difficulty of harmo-
nizing all legislation at once, Article 69 defines a number of priority
areas, where approximation of laws is deemed to be particularly urgent.
These areas are customs law, company law, banking law, company ac-
counts and taxes, intellectual property, protection of workers at the
workplace, financial services, rules on competition, protection of health
and life of humans, animals and plants, consumer protection, indirect
taxation, technical rules and standards, transport and the environment. It
should be noted that the EA per se does not define any precise timetable
for when this harmonization ought to be completed or when specific
areas of legislation should be approximated. This is where it is important
once again to emphasize the importance of the integration dynamic, and
especially Poland’s desire to join the European Union as quickly as pos-
sible, in motivating Poland to carry out this approximation.

At present Poland’s system of regulation is not fully approximated with
that of the European Union. Regulation in Poland is based on a law
passed in 1993, which came into force in early 1994. This is when the
process of regulatory harmonization with the European Union started.
Until then, existing norms dated from the communist period and were
neither adjusted to a market economy nor compatible with West Euro-
pean norms (Kundera, 2000, p. 94). The key difference between Polish
and West European regulatory practice is that in Poland there exist
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compulsory standards that can be unilaterally defined by ministries.
These standards are often not compatible with Western standards, and
there have been significant efforts recently to stop the issuance of such
standards.18 The Polish Committee for European Integration has stipu-
lated that all standards will become voluntary by June 2002 (European
Commission, 2001a, p. 38).

In June 2000 Poland had adopted 30 per cent of the total number of
European standards. By June 2001 this had risen to 45 per cent, which
still falls short of the 80 per cent required if Poland is to join the Euro-
pean Standardization Committee (CEN) and the European Electro-
technical Standardization Committee (CENELEC) (European Commis-
sion, 2001a, p. 38). By 2002 Poland intends have at least 80 per cent of
standards harmonized with EU standards and to introduce EU norms
wherever they differ from international norms (WTO, 2000a). Poland has
compulsory health and safety standards (B certificate) on many products
to protect consumer interests. The B certificate is required for about one-
third of products sold in Poland, down from about two-thirds in 1997.
Many of these standards do not conform to international norms. Infor-
mation about new regulations and norms tends to be hard to get, and
Polish firms are often unaware of them (Kundera, 2000, p. 95). More-
over, relevant documentation may not be available in any foreign lan-
guage, which has also proved to be a barrier to trade. Progress in adopt-
ing ‘‘old approach’’ regulation, ‘‘new approach’’ regulation and mutual
recognition has been made, although much work remains, especially on
‘‘old approach’’ regulation (European Commission, 2000, 2001a).

Certification of foreign goods has been restricted and complicated,
although a lot of progress was made in 2000. Poland needs to implement
the Agreement on the Protocol on European Conformity Assessment
(PECAA), which would imply automatic granting of certification for
products that have already received certification in the European Union
(European Commission, 2000, p. 8). Before 2000, the accreditation, stan-
dardization and certification of goods were handled by the same author-
ity. This made conformity assessment more difficult. The Law on Con-
formity Assessment adopted in April 2000 has separated accreditation by
creating the independent Polish Accreditation Centre, which began its
operations in January 2001 (European Commission, 2001a, p. 40). This
contrasts with the Polish Committee for Standardization, which remains
a government-controlled agency whose members are appointed and dis-
missed by the prime minister. Steps have been taken to increase its in-
dependence, and a legislative amendment passed in January 2003 has
addressed most of these issues (European Commission, 2001a, p. 40).19
Conformity assessment has also been problematic in practice given vari-
ous institutional deficits, such as poorly trained officials. Such problems
are exacerbated by low civil service pay and organizational problems,
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another issue addressed in the EU Progress Report (European Commis-
sion, 2000). The European Union provides some material support for
remedying the matter. The 2000 Phare programme for Poland consists of
@428 million and, of this, @21 million is allocated for improving the inter-
nal market – on customs, certifications and standards, competition and
consumer protection, intellectual property rights and telecommunications
(European Commission, 2000, p. 10).

To conclude, the adoption of the EU standards and regulations and
improvements in conformity assessment are likely to lead to greater
market opening, especially with respect to EU imports. The continuous
monitoring of progress in harmonization and implementation by the
European Commission also adds pressure on the Polish authorities to
proceed with reform. Exporters from non-European countries may in some
cases face new regulatory barriers, although this effect is likely to be
outweighed by the existence of a clearer framework and better confor-
mity assessment. The latter two problems have been mentioned as the
major problems by, for example, US exporters to Poland (US Depart-
ment of Commerce, 2000). It is likely that big exporters from developed
countries that probably also sell goods to West European countries
will benefit, whereas the impact on developing countries may be less
clear.

The EA and the accession process are clearly WTO-plus in the case of
TBTs. Not only is full harmonization required – which is not a general
requirement in the WTO TBT agreement – but there has also been an
emphasis on institution-building. This should promote openness and in-
stitutional best practice, which should benefit third countries as well. The
inclusion of TBTs in the EA has meant that regulatory harmonization is
indeed continuing apace and likely to be completed either by the time
of accession or shortly thereafter. Multidimensional interaction incor-
porating legal, political, economic and aid-related links is particularly
conducive to this kind of complex process. But the general lessons re-
main ambiguous for two reasons. First, the EA provisions are rather
vague and therefore unlikely to be a sufficient driving force for regula-
tory harmonization without the imperative of accession. Second, since
EU enlargement to the ex-socialist countries can be viewed as a one-off
event, it is unclear whether this is a model that can be adopted in the
future, so the EA provides a model only for RTAs with countries likely
to become future members of or at least very closely integrated with the
European Union.

Food safety

The area of food safety bears a lot of resemblance to the TBT and gen-
eral regulatory issues outlined in the previous section. Here alignment
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with the acquis is also required, as stated in Articles 68 and 69 of the EA.
According to Commission assessments, there has not been much progress
as yet, although new Polish legislation on food safety will help to harmo-
nize laws and regulations with EU standards (European Commission,
2000, p. 35). Phare 2000 has allotted @42 million for projects aiming at
institution-building in agriculture, and a part of this is to be used to en-
hance food safety (European Commission, 2000, p. 10).20

Food safety is also an area where Poland has requested a large number
of transition periods. Four key examples are:. temporary permission to sell Polish raw milk not fulfilling Community

requirements relating to micro-organisms and somatic cells and selling
such products to markets outside the European Union for two to three
years after accession;. temporary permission to produce consumption milk of a different fat
content than stipulated by Community regulations for the home mar-
ket and exports for two years after accession;. permanent derogation from EU regulations for the production and
sale on the domestic market of some specific regional products such as
cheese made from sheep’s milk (bryndza and oscypek);. temporary permission to produce meat and meat products for the
home market and exports to third countries in establishments (ex-
ceeding EU ceiling for small-capacity undertakings) that do not meet
all the EU veterinary requirements for four years after accession
(Kawecka-Kyrzykowska and Synowiec, 2000).
About a quarter of the Polish labour force is employed in agriculture

and many of the farms are very small. Therefore the cost of adjusting to
EU food safety standards is likely to be a big challenge in the short run,
although it may yield benefits (such as improved export opportunities
and marketability in Western Europe) in the longer run. This is again an
area where there is a potential tension between the costs of transition
and the imperatives of EU integration.

Compulsory standards have been the norm for foodstuffs; i.e. prior
approval has been required before goods can be marketed. Polish stan-
dards (including the B certificate) have sometimes placed quite high
demands on goods and the licensing procedure can be complex. These
procedures will be phased out gradually and the administration will be
changed to take into account the new system. The adoption of the stan-
dard West European model is likely to improve market access by pro-
viding a clearer legal framework, but it is possible that some producers
exporting to Poland may find it costly to adjust to the new standards.21

Poland has also taken active measures, including import controls, to
contain the spread of BSE and foot and mouth disease. Non-harmonized
Polish norms are very restrictive about genetically modified organisms
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and beef hormones and Poland has blocked such imports from the
United States. Some Polish civil servants argue that unharmonized Polish
standards are already closer to EU standards than to the North American
model, at least in this respect, which might imply that there is little scope
for trade diversion here.22

As pointed out at the beginning of this section, food safety issues bear
a lot of resemblance to the general regulatory issues discussed in the sec-
tion about TBTs. The general conclusion is also the same: EU integration
is WTO-plus in terms of harmonization of standards and procedures and
in terms of institution-building. Eastern enlargement, at least as far as
Poland is concerned, therefore seems to be consolidating the European
approach to the regulation of risk and food safety (see chapter 9).

Public procurement

Public procurement constitutes a very significant part of total expendi-
ture in most countries. In the European Union, for example, public pro-
curement made up approximately 14 per cent of GDP in 1998, which was
equivalent to about half of Germany’s GDP or the total GDP of Bel-
gium, Denmark and Spain (Kundera, 2000). Nevertheless, the multilat-
eral regime regulating public procurement is weak; it has been labelled
the last remaining hole of the multilateral trading order (Hoekman and
Mavroidis, 1995). Public procurement is explicitly excluded from the
scope of GATT and the General Agreement on Trade in Services
(GATS), as spelt out in GATT Articles III (8a) and XVII (2) and GATS
Article XIII:1. Instead, government procurement is regulated as part of
the WTO’s plurilateral Government Procurement Agreement (GPA).
The first GPA was signed in 1979 and came into force in 1981; the cur-
rent GPA was negotiated during the Uruguay Round and came into
force at the beginning of 1996. The GPA currently has 28 members, if
(as on the WTO website) all the EU members are counted separately;
if not, the number falls to 13.23 Most CEECs, including Poland, are
observers of the GPA, and Bulgaria, Estonia and Latvia are currently
engaged in accession negotiations. Membership of the GPA is a pre-
requisite of EU accession.

The new GPA is expected to have increased the amount of public
procurement subject to competition by a factor of 10. The scope of the
agreement is limited by the positive-list approach, provisions for limited
and selective tenders and thresholds levels, below which the GPA rules
do not apply (WTO, n.d.). Hence there is significant scope for going be-
yond the WTO provisions on public procurement at the regional level.

Article 67 of the EU–Poland Association Agreement (in Title V,
Chapter 2) is the key article defining the provisions with respect to public
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procurement. The first part is very general and only highlights that the
contracting parties view liberalization of public procurement on the basis
of non-discrimination and reciprocity to be a ‘‘desirable objective’’. The
second section spells out the specific provisions, where again the principle
of asymmetric liberalization applies. Polish firms were granted national
treatment (‘‘a treatment no less favourable than that accorded to Com-
munity companies’’) in bidding for public procurement contracts in the
European Union as soon as the Association Agreement came into force.
By contrast, Poland committed itself to the same degree of liberalization
by the end of a 10-year transition period. EU firms established in Poland
were granted national treatment as soon as the agreement came into
force. The agreement also stipulates that the Association Council should
regularly review whether Poland might be able to liberalize the procure-
ment regime more quickly. The third and final section of Article 67 con-
firms that the general provisions regarding establishment, operations,
supply of services and movement of labour of Articles 37 to 58 are rele-
vant in the area of procurement as well.

Public procurement is known to be a difficult area to reform in any
country. Even in the case of the European Union, progress in introducing
competition in procurement has not been altogether satisfactory (WTO,
2000b). Moreover, knowledge in EU member states about the public
procurement provisions of the Europe Agreement and about their pre-
cedence over national law has at times been limited. For example, Polish
firms have on some occasions been denied the right to bid for tenders in
Greece.

On the Polish side, the Europe Agreement has been an engine for
progressive liberalization and legal reform in the area of public procure-
ment, but more challenges remain before Polish law and practice can be
said to conform fully to EU standards. Although the Polish law on pro-
curement incorporates the international norms of competition, transpar-
ency and public calls for tender, it does not yet cover most purchases by
state organizations and firms. Domestic firms bidding for contracts get a
20 per cent price preference, and the domestic performance section in the
law requires 50 per cent domestic content (US Department of Com-
merce, 2000). The threshold level above which open tenders are com-
pulsory is @20,000.

There is an appeals process for allegedly unfairly awarded tenders,
which goes some way towards improving the procedural aspects of pro-
curement. The Central Policy Office of Public Procurement lists all ten-
ders valued at @30,000 or more.

Harmonization of the public procurement regime with that of the Eu-
ropean Union has been required by the European Union, especially in
terms of specifying the coverage of the legislation, the elimination of the
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clause giving Polish firms preferences and the specification of Polish na-
tional standards (European Commission, 2000, p. 36). Two amendments
to the Public Procurement Law were passed in June and July 2001 and
will come into force gradually and move Polish legislation closer to the
norms of the acquis (European Commission, 2001a, p. 41). The European
Union has also identified the urgency of training Polish officials at all
levels in public contracting (European Commission, 2001a). Anecdotal
evidence suggests that implementation is still problematic, and com-
plaints have been made in both Poland and the Czech Republic of split
tenders, to ensure that the value is below stated threshold levels in order
to avoid compliance with the law.24 It seems that the system operates
better and more transparently on the national than on the local and re-
gional levels. There are bid challenge procedures in place. A large num-
ber of complaints (1,565) were launched in 2000, which led to the initia-
tion of 460 investigations by the Public Procurement Office. Out of the
340 investigations that were completed, 28 concluded that breaches of
the law had occurred (European Commission, 2001a, p. 41). A new and
improved review system was introduced in early 2002.

EU accession basically means taking over EU procurement rules. In
terms of coverage, the EU rules are extensive and there are only very
limited sectoral exceptions, although this obviously does not extend to
third parties. However, Poland is an observer to the WTO Government
Procurement Agreement and will need to become a signatory prior to
EU accession.

In the case of government procurement, EU pressure has been a very
important engine for reform. It is very unlikely that the reforms in public
procurement would have occurred ‘‘bottom–up’’ or that Poland would,
for example, have allocated the resources unilaterally to train govern-
ment officials at all levels in public procurement principles. The promo-
tion of transparency and open calls for tender should benefit all non-
Polish bidders. Polish public procurement has been rather restrictive and
the adoption of EU standards should lead to a net fall in protection.
Since EU accession also presupposes membership of the WTO GPA, the
regional and multilateral tracks also seem to be moving in tandem. Given
the weakness of the plurilateral procurement regime, the EAs are all
WTO-plus. In this area, much like in the previous two, it seems clear that
the imperatives of EU accession and the conditionality this imposes have
been the main engine of reform, rather than the EA provisions per se.

Investment

The establishment of multilateral rules on foreign investment has proved
to be a complex and tortuous process, as evidenced by the failure of the
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Multilateral Agreement on Investment and the extremely limited cover-
age of investment by the WTO. Given the interdependence of foreign
direct investment (FDI) and trade and the importance of investment both
to transition and to growth in general, it is important to assess the impact
of the Europe Agreement on investment and to see whether it provides a
model for other free trade agreements. There is considerable overlap
between this section and the following one, which deals with services.

First and foremost, the EA locks in the status quo in Poland, which
means that no new permanent restrictions on investment as a result of
regulation can be introduced after the Agreement comes into force (Art.
44.2). Second, as with conventional tariff-based trade policy, the principle
of asymmetry applies. The European Union immediately offered national
treatment with respect to establishment of Polish firms on its territory,
whereas Poland agreed to liberalize establishment gradually according to
the timetable described in table 3.4 (Arts. 44.1 and 44.3).

The Association Council is given the task of monitoring the Polish in-
vestment regime and of examining whether it is possible to shorten the
transition periods (Art. 44.5). Another key clause, which is also related to
the principle of asymmetry, is Article 50. This states that temporary re-
strictions on foreign investment, including derogations from national
treatment, are permissible during the first five years for sectors in XIIa
and XIIb, and for the whole 10-year transition period for sectors in XIIc
and XIId. This clause is comparable to the restructuring clause of the
trade in goods part of the EA (Art. 28). The possible restrictions apply to
firms undergoing restructuring, infant industries or other firms experi-
encing difficulties. The safeguard measures should be temporary; that is,
they must cease two years after the transition period for the industry in
question ends (or at the latest by the end of the general transition period)
and they must be reported to the Association Council. Such restrictions
should also be ‘‘reasonable and necessary in order to remedy the situa-
tion’’ and apply only to firms established after the measures come into
force. An element of preference for EU companies should be retained.
This clause is an acknowledgement of the tensions arising during the
transition process in the form of dislocations.

Regulation of foreign investors established in Poland and the Euro-
pean Union should be non-discriminatory. The only major exception ap-
plies to financial services, where some derogations are possible if the
soundness of the financial system is at stake. Essentially this relates to
prudential regulation of the financial sector (Art. 45). EU companies are
given the right to buy property and lease land when necessary for the
conduct of business, which basically means that a foreign firm may get
permission to buy the land on which its factory is located (Art. 44.7).
Land and property purchases have proved to be a very delicate matter in
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the integration process. Both Poland and other Central European states
fear a large influx of Germans, who might reclaim or wish to buy large
sections of (by West European standards) cheap land that belonged to
their families prior to the Second World War.

The current foreign investment regime in Poland can on the whole be

Table 3.4. Liberalization of investment and services in Poland: Timetable for
introducing national treatment

Immediate liberalization

Annex XIIa:
1. Manufacturing industry including fuel and power industry, metallurgical

industry, electro-engineering industry, transport equipment industry, chemical
industry, construction materials industry, wood and paper industry, textile,
leather and apparel industry, food processing industry, but excluding
mining, processing of precious metals and stones, production of explosives,
ammunition and weaponry, pharmaceutical industry, production of poisonous
substances, production of distilled alcohols, high voltage power lines, pipe-
line transportation.

2. Construction.
Also for any other industry not mentioned in Annexes XIIb, c, d, and e.

Liberalization by the end of the 10-year transition period

Annex XIIb: gradually, and no later than at the end of transition period
1. Mining, processing of precious metals and stones, production of explosives,

ammunition and weaponry, pharmaceutical industry, production of poisonous
substances, production of distilled alcohols.

2. Services excluding:
– financial services as defined in Annex XIIc,
– dealing and agency services in real estate and natural resources,
– legal services not including legal advice in business-related matters and

international law.

Annex XIIc:
All financial services, including insurance and banking (detailed definition spelt

out in the text).

Annex XIId:
1. Acquisition of state-owned assets under privatization process.
2. Ownership, use, sale and rent of real estate.
3. Dealing and agency activities in real estate property and natural resources.
4. Legal services which are excluded in Annex XIIb.
5. High voltage power lines.
6. Pipe-line transportation.

No national treatment (permanent exclusion)

Annex XIIe:
1. Acquisition and sale of natural resources.
2. Acquisition and sale of agricultural land and forests.
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characterized as rather liberal. National treatment applies for most in-
dustries. Exceptions are similar to those in other OECD countries and
include radio and television broadcasting and selected fields of commu-
nications, where the upper thresholds for foreign ownership are 33 and
49 per cent, respectively. Gambling and betting activities can be carried
out only by wholly owned Polish companies (Papliński, 2000). Limi-
tations apply to both domestic and foreign companies with respect to
privatized entities; here the maximum stake a strategic investor may hold
is 80 per cent. Most of the sectors to which transition periods apply have
now been liberalized, including insurance and banking services (liberal-
ized in 1999).

In practice, FDI is welcomed in Poland in many sectors, most notably
in many manufacturing industries and in the shape of strategic bidders
in the privatization of state firms. After slowing down in the mid-1990s,
privatization accelerated again from 1998 after the election of a more
liberal government. In some cases this has had negative repercussions on
trade liberalization, as the foreign investors (such as Volkswagen) bar-
gained for tariffs (or, more generally, guaranteed market share provi-
sions) in exchange for the investment (Mayhew, 1998).

To give a comprehensive assessment of the investment climate, we also
need to consider supporting arrangements, most notably current account,
capital account and labour mobility. Current account mobility already
applies, and Poland is in the process of moving towards capital account
mobility as a result of both EU and OECD commitments. There are,
however, significant limitations to labour mobility, because only key per-
sonnel are allowed to relocate for fixed contracts. There have in some
cases been problems on both sides, such as when Poles working for
foreign subsidiaries of Polish companies have sometimes had difficulty
getting work permits (Mayhew, 1998, p. 130, mentions the case of a Pole
who was supposed to work for the Polish flag carrier LOT in Austria).
Currently it seems that there is likely to be a seven-year transition period
during which there will be controls on the free movement of labour be-
tween current and new EU members.

The impact of the EA on market opening in the field of investment
remains unclear. Much of the liberalization would be likely to have oc-
curred anyway, especially that of strategic investment in privatized com-
panies. Market opening in sensitive sectors may have been accelerated by
the EA and the integration process more generally. It is also not possible
to comment on the multilateral effects with any precision at this point,
since it is not yet clear what restrictions Poland will retain vis-à-vis third
countries after accession. EU member states have individual bilateral in-
vestment treaties. On the whole, it is unlikely that significant new barriers
will be erected.
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This discussion of investment in the EU–Poland EA suggests the fol-
lowing conclusions. Unlike the provisions on regulatory harmonization
or food safety, the section on establishment contains a precise listing of
sectors and a timetable for liberalization. This means that progress in
liberalization can be gauged against a clear benchmark, although the
politically expedient restructuring clause has given Poland some flexibil-
ity during the transition phase (it might also not have been possible to
reach such an agreement otherwise). Moreover, the dynamic of the in-
tegration process improves the prospects of enforcing the agreement,
which many would view as much better than, for example, in the
OECD.25 The EA, and EU integration more generally, go beyond any
multilateral or plurilateral agreements, like the modest Trade-related In-
vestment Measures in GATT, the OECD codes or relevant GATS pro-
visions (e.g. transport services, movement of personnel). Remaining
constraints on establishment include limited labour mobility and land
purchasing rights, which are very sensitive issues for the European Union
and Poland, respectively.

Services

This section will briefly address some additional aspects of the EA per-
taining to services. Much of what was covered in the previous section on
investment applies to services as well. There is, however, a separate sec-
tion on services in the EA and some other considerations are also rele-
vant here.

The EA provisions on services cannot be described as far-reaching.
There is a general commitment to taking the necessary steps in order
progressively to liberalize the supply of services (Art. 55.1). The tempo-
rary movement of labour – but key personnel only! – is liberalized to
support the provision of services (Art. 55.2). Article 56 spells out the
specific provisions pertaining to the usually protected transport services,
which include a lock-in of the status quo at the time of signing the
agreement. In other words, no new restrictions are allowed. Moreover,
free access to the market of international maritime transport and national
treatment of the other party’s ships regarding access to infrastructure,
ports, etc. are established, and there is a general statement about future
negotiations to bring about further liberalization of transport services.

Poland is also bound by its multilateral GATS commitments and by the
EU accession requirements more generally. The GATS bindings mainly
act as a lock-in, whereas EU accession will require removing a few re-
maining barriers (for example, bodyguard services, gambling, translation
and tourism services) and implementing EU-style regulation, such as in
financial services. On the whole, Poland has already achieved a high de-
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gree of alignment with respect to the acquis provisions on the free
movement of services (European Commission, 2000, p. 37ff).

The EA service provisions are somewhat vague and unlikely to con-
tribute significantly to market opening. However, more specific provi-
sions are contained in the articles on investment and establishment dis-
cussed in the previous section, which are more effective than most of the
service provisions. As in other areas, the integration process is likely to
have accelerated liberalization of sensitive sectors and led to the removal
of remaining Polish barriers vis-à-vis EU countries and vice versa. The
impact of the EA provisions on the multilateral rules is unclear. It again
seems unlikely that any significant new barriers will be erected against
third countries. The EA could also be said to be weakly GATS-plus,
since it goes beyond locking in existing liberalization by including some
additional sectors, such as tourism.

Conclusion

This chapter has examined some ‘‘new issues’’ in trade policy and how
such regulatory barriers are dealt with in the Poland–EU Europe
Agreement. More generally, the aim has been to make an assessment of
whether this regional agreement promotes market opening and is WTO-
plus in the sense of going beyond WTO provisions. Multilateral effects
and implications for other trade agreements have also been addressed.

On balance it would appear that integration with the European Union
has promoted market opening in Poland. This applies to conventional
trade policy measures (except agricultural protection), because Polish
tariffs on manufacturing goods have been higher than the European
Union’s common external tariff although they are coming down gradu-
ally. Although it must be acknowledged that new barriers may potentially
be erected vis-à-vis the rest of the world in some areas (possibly in food
safety), other countries are likely to benefit in a number of ways from EU
integration. Reforms in Poland should, for example, yield benefits to all
of Poland’s trading partners and lead to market opening.

First, adoption of EU regulation and in some cases defining clear reg-
ulation where the previous regime was ambiguous promote transpar-
ency and predictability. This is perhaps especially important for public
procurement, but also for TBTs and to some extent for food safety. In
other words, the European Union offers a role model for regulatory re-
form, and the imperatives of EU integration provide both a purpose and
an anchor for locking in such reforms. The main caveat here is whether
all aspects of EU regulation are appropriate for Poland at its current
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level of development and whether some sectors of the economy will face
severe adjustment costs, especially in the short run.

Second, as has already been emphasized, institutional deficits are likely
to be a particularly big problem for transition countries. Financial assis-
tance and training of officials should make for better and less erratic im-
plementation of regulations. Again, the effect of taking over EU-style
institutions and norms may go some way towards promoting institutional
best practice.

Third, the European Union’s annual Progress Reports and dispute
settlement mechanisms in the Association Council put pressure on Po-
land actually to implement its commitments (this pressure is obviously
asymmetric in favour of the European Union). The linkage between reg-
ulatory reform and prospective EU accession gives Poland the incentive
actually to implement these regulatory changes and to contain regulatory
discretion. All of these factors should contribute to market opening and a
more predictable business climate for exporters both within and outside
the European Union.

It should be noted that the EA provisions per se are rather vague in
most of the issue areas considered, in that they require harmonization
or liberalization without defining clear timetables. The relative success
achieved in Poland is probably attributable to the dynamic of EU acces-
sion itself – and the conditionality imposed by the need to meet the ac-
cession criteria – rather than to the EA. This linkage seems to have been
crucial. However, the section on investment and establishment contains
more specific and far-reaching provisions and may serve as a role model
for other agreements.

The EA can be viewed as WTO-plus on several counts. First, the sub-
stantive provisions in the issue areas discussed in this chapter and the rest
of the book go beyond WTO provisions in their scope. The adoption of
the acquis is an example of very ambitious ‘‘deep integration’’. Second,
what makes the EA stand out from virtually all other multilateral and
plurilateral agreements is that the procedural and institutional under-
pinnings are much stronger. For regulatory issues, unbiased and compe-
tent implementation and credible enforcement may well be much more
important than the actual substance of the agreement. The multidimen-
sional interaction between the European Union and Poland, which ad-
dresses both institution-building (through financial aid, twinning and
other exchanges) and enforcement, is probably the most important sense
in which the EA is WTO-plus.

It may be impossible or undesirable to repeat such a large-scale en-
largement project, but there may be substantial benefits from applying
such a multidimensional approach if indeed deep integration is desired.
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The reason is that removing trade barriers in the regulatory domain is
much more complex than, for example, simply removing tariffs. Adjust-
ing to a regional hegemon (even a benign one) is politically controversial
and may impose significant economic costs in the short run, especially
if the countries are at different levels of development and the anchor
country’s regulation is viewed as too advanced for the other countries.
Such adjustment costs may warrant aid (especially when the counterpart
is a poorer country), and institutional exchanges can help create the skills
and institutional infrastructure needed for harmonization of regulation
and its implementation. Finally, the political interaction and continuous
control can help to improve enforcement. It seems unlikely that deep in-
tegration is feasible without such underpinnings.

Notes

1. These agreements could be most readily compared to the Association Agreements
concluded with Malta, Cyprus and Turkey in the 1960s.

2. It bears noting that some reforms had occurred already in the 1980s. Moreover, agri-
culture had always been in private hands (see Wellisz, 1995).

3. On all this, see Kornai (1992).
4. For overviews of Poland’s economic reforms, see EBRD (various years) and IMF (1999,

2000).
5. Trade with Western Europe accounted for about 20 per cent of total trade in 1985 (see

Varblane, 2000).
6. On all this see Michalek (2000).
7. For surveys of these reforms, see Sachs (1991) and Balcerowicz (1995).
8. I avoid the phrase free trade agreement, since none of them remove all barriers to

trade.
9. For an overview of anti-dumping, safeguards, voluntary export restraints, etc., see

Kaliszuk (2000a, 2000b).
10. Estimates by Urmas Varblane (2000) suggest that support for agriculture in Poland

is well below the EU level, which means that net protection may in fact go up after
accession.

11. The EAs were signed between the European Communities and Poland, but I often refer
to the European Union in the text for ease of exposition. I therefore use the two terms
interchangeably.

12. The term ‘‘deep integration’’, denoting wide-ranging liberalization and harmonization
of many policy areas, is borrowed from Lawrence (1995).

13. See also Jahns (2000) and Mayhew (1998, p. 135ff.) for a general discussion of financial
aid to transition countries.

14. In reality there are even more dimensions, for example cultural cooperation, which are
not considered in this chapter.

15. A similar argument is made in Lainela (2000).
16. Compliance with the acquis applies to mandatory technical regulations and regulatory

norms concerning conformance assessment. The standards-making process in the Euro-
pean Union is in the hands of non-governmental standards institutions and the stan-
dards are generally voluntary.
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17. The EU new approach directives are based on limited harmonization of minimum
essential (safety) requirements and then the operation of mutual recognition. The old
approach was essentially harmonization of everything through EU directives and regu-
lations.

18. Interviews with Polish civil servants. The Committee for European Integration is now
supposed to check the conformity of any standards and laws with the acquis before
these are passed.

19. The Polish Committee for Standardization is also the national enquiry point for the im-
plementation of the TBT commitments in the WTO.

20. Other areas of institution-building in agriculture include rural development, agri-
environment and afforestation, early retirement, veterinary and phytosanitary adminis-
tration and preparation for CAP instruments and common market organizations.

21. Interviews with Polish civil servants and business people.
22. Interviews.
23. The members of the current committee on government procurement are: Aruba, Aus-

tria, Belgium, Canada, Denmark, European Communities, Finland, France, Germany,
Greece, Hong Kong, Iceland, Ireland, Israel, Italy, Japan, Korea, Liechtenstein, Lux-
embourg, Netherlands, Norway, Portugal, Singapore, Spain, Sweden, Switzerland,
United Kingdom and United States.

24. Interviews.
25. Interviews at European Commission.
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4

The EU–Mexico Free Trade
Agreement: Assessing the EU
approach to regulatory issues

Joakim Reiter

Introduction

Many modern regional trade agreements (RTAs) go beyond traditional
trade issues, such as the liberalization of tariffs and quotas, and thereby
represent examples of what has been coined ‘‘deep integration’’. These
RTAs include trade issues that were incorporated in the multilateral
trading system at the Tokyo and Uruguay Rounds, such as services, gov-
ernment procurement, intellectual property rights, sanitary and phytosa-
nitary measures (SPS), and technical barriers to trade (TBTs). But some
more recent agreements also extend to cover new trade-related policy
areas that are, at least in part, on the Doha Development Agenda estab-
lished at the Ministerial Meeting of the World Trade Organization
(WTO) in Qatar in November 2001. In the WTO context, these policy
areas are often referred to as the Singapore issues, because they were
discussed at the 1996 WTO Ministerial in Singapore, and include trans-
parency in government procurement, trade facilitation, investment and
competition. Some modern RTAs go one step further and include other
important and potentially even more controversial policy issues, such as
environmental regulation and labour standards.

Although regulatory and other ‘‘behind the border’’ issues are key
elements of many modern regional trade agreements, the WTO provides
little guidance on what types of commitments in RTAs will be compatible
with WTO obligations. This is in contrast to the area of trade in goods and
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services, where a number of WTO provisions – under Article XXIV of the
General Agreement on Tariffs and Trade (GATT), Article V of the Gen-
eral Agreement on Trade in Services (GATS) and the Enabling Clause –
spell out what is expected in terms of liberalization both between the
parties of the agreement and between the signatories and third parties.
These WTO provisions establish a minimum level of commitment neces-
sary in order to enter into an RTA. Moreover, they serve to safeguard the
integrity of the multilateral system by prohibiting the parties to an agree-
ment shifting the burden of adjustment onto third parties. For many of the
regulatory trade issues and trade-related policy areas there is either a lack
of clarity concerning the coverage of regulatory issues or, as in the case of
intellectual property rights and government procurement, no WTO provi-
sions governing RTAs. As a consequence, the parties to RTAs have sub-
stantial room for manoeuvre to pursue agendas and adopt commitments
based on highly distinct models and with very different levels of ambition.

Furthermore, the economic impact and the type of challenges that
these ‘‘deep’’ regional agreements pose for the multilateral system are
highly complex and largely unknown. There exists a longstanding and
inconclusive debate over whether RTAs are stumbling or building blocks
for the multilateral trading system. The debate has to date mostly focused
on the trade creation and diversion caused by RTAs. However, ‘‘deep
integration’’ adds a new, and somewhat different, dimension to the de-
bate about regionalism versus multilateralism. In addition to the eco-
nomic impact, there is also the question of the compatibility of different
regulatory frameworks, or what the WTO (1995) has called institutional
complementarity. Regional trade agreements could consolidate regula-
tory rules and practices that might either facilitate or hinder the estab-
lishment of new WTO provisions. For example, if different RTAs create
divergent regulatory rules in new policy areas, this could obstruct the
development of new disciplines at the multilateral level. In such cases
RTAs might be seen as a stumbling block, and vice versa.

This chapter addresses the question of the importance and the complex
implications of ‘‘deep’’ regional trade agreements, as outlined above, by
conducting a case study of the free trade agreement (FTA) between the
European Union and Mexico. Three interrelated issues are covered.
First, the chapter describes the European Union’s approach to regulatory
issues in the agreement with Mexico – more specifically TBTs, SPS, pub-
lic procurement, services and investment. Second, the chapter discusses
the economic impact of the EU approach and the final EU–Mexico FTA
in the area of regulatory policies. Third, the chapter considers the inter-
action between the EU–Mexico FTA and other agreements, in particular
the North American Free Trade Agreement (NAFTA) and multilateral
trade rules.
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The primary purpose, and hence focus, of the chapter is the analysis of
the EU approach to dealing with regulatory policies. There are a number
of reasons for this. The approach adopted determines the agreement’s
potential economic impact in terms of market opening. The approach is
also decisive for the agreement’s complementarity, or lack of com-
plementarity, with the approach to these new regulatory policy issues
employed in other FTAs and in the WTO. Moreover, given the fact that
the EU–Mexico FTA entered into force only in July 2000 (and for some
sections of the agreement, March 2001), it is not possible to make more
than tentative conclusions concerning the economic impact of the agree-
ment. Few economic assessments have so far been made of the agree-
ment, and its effectiveness in addressing existing trade barriers, and in
particular regulatory barriers, can be evaluated only once the agreement
has been in effect for some time.

The EU–Mexico FTA represents a particularly suitable and illustrative
case study. Mexico is a contracting party of NAFTA, which constitutes
one, if not the foremost, example of the existing US approach to regula-
tory barriers. The analysis of the EU–Mexico FTA should thus provide a
good indication of the interaction between the two trading powers’ ap-
proaches. The potential economic effects of NAFTA also meant that
commercial motives played a bigger role in the driving forces behind the
European Union’s desire to negotiate with Mexico than has been the
case with previous EU FTAs or Association Agreements. These commer-
cial motives, to level the playing field with the United States, may have
led the European Union to explore and adopt new policy positions in
relation to different regulatory areas.

The aim of this chapter is first and foremost therefore to describe the
‘‘regional approach’’ to regulatory issues that was established in the EU–
Mexico FTA. The chapter also includes some general conclusions con-
cerning the agreement’s economic impact, on the one hand, and the in-
teraction between the agreement and the WTO, on the other. Finally, I
look at the recently concluded free trade agreement with Chile in order
to facilitate an assessment of whether the European Union’s approach to
regional trade is developing over time. First of all, however, I describe
the background and motives for the EU–Mexico negotiations.

Driving forces behind the EU–Mexico FTA

The political and economic relationships between the European Union
(formerly the European Communities) and Mexico were formalized in
the 1991 Framework Agreement for Cooperation. However, with Mexico
becoming more open and active in regional trade negotiations, as well as
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undergoing substantial domestic liberalization and deregulation, there
was an increasing need for the European Union to reach a new agree-
ment with Mexico that would safeguard its interests in that market. These
driving forces, or motives, culminated with the launch of the negotiations
for a free trade agreement in the second half of 1998.

‘‘Stop and go’’ in the preparations of the EU–Mexico FTA

In the early 1990s Mexico engaged in the negotiations that ultimately led
to the creation of NAFTA on 1 January 1994. That same year, Mexico
negotiated no fewer than four other FTAs, with Venezuela, Bolivia, Co-
lombia – under the framework of the Latin America Integration Agree-
ment (LAIA) – and Costa Rica. Mexico had also already signed an FTA
with Chile 1991.

Spurred by the immediate competitive disadvantage that these devel-
opments, particularly NAFTA, represented for EU exporters and invest-
ors, the European Union began exploring ways to strengthen its political
and economic relations with Mexico. At Essen in December 1994, the
European Council called upon the Council and the European Commis-
sion to ‘‘put forward ideas on the future forms of relations with Mexico’’.
The Commission’s response was a Communication to the Council and
the European Parliament in February 1995. The Commission proposal,
‘‘Towards Closer Relations between the European Union and Mexico’’,
constituted a strategy to strengthen political dialogue, increase coopera-
tion between the two parties and gradually liberalize trade. On the basis
of this strategy, in April 1995 the General Affairs Council requested the
Commission to prepare draft negotiating directives.

The Commission presented its draft negotiating directives to the
Council in the second half of 1995. The proposals consisted of three main
pillars:. political dialogue in the shape of a regular high-level dialogue;. cooperation in further areas than those covered by the 1991 Frame-

work Agreement;. trade in the form of the gradual establishment of a framework to en-
courage the development of trade in goods, services and investment
inter alia through progressive and reciprocal liberalization.
In the discussions over the months that followed, however, the Council

failed to reach an agreement on a number of aspects of the draft direc-
tives. Most contentious was the issue of progressive and reciprocal liber-
alization. Despite these difficulties, the Madrid Summit in December 1995
saw agreement in the European Council that negotiations with Mexico
should begin as soon as possible on ‘‘a new agreement covering political,
economic and commercial aspects, including progressive and reciprocal
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trade liberalization’’. The problems that remained unsolved related to
the form of liberalization that should be pursued in negotiations with
Mexico. On the one side, a group of member states wanted to create
an FTA and grant preferential treatment to Mexico. On the other side
were some member states calling for liberalization on a multilateral most
favoured nation (MFN) basis and/or expressing reservations regarding an
FTA.

On two occasions in late 1995 and early 1996 the Mexican government
conveyed to the European Union its objective of establishing an FTA.
Mexico rejected liberalization on an MFN basis as lacking commercial
incentives. In the EU Council of Ministers, however, the issue remained
unsolved. So the Commission was asked to conduct an impact assessment
of the WTO compatibility of an agreement. The Commission study,
finalized in the summer of 1996, set out the economic costs and benefits
of an agreement, as well as the implications of an FTA for EU common
policies and EU relations with its main trading partners (EC Commis-
sion, 1996). Shortly thereafter, a consensus on the negotiating directives
was reached in May 1996 (EC Council, 1996).

Finally, in June 1997, almost two years after the Commission tabled its
draft negotiating directives, the European Union and Mexico concluded
new framework agreements that provided a starting point for the subse-
quent negotiations on an FTA between the European Union and Mexico.
There were three legal texts:. a Global Economic Partnership, Political Coordination and Coop-

eration Agreement (also called Global Agreement), which covered
objectives for ‘‘progressive and reciprocal liberalization’’ of trade
in goods, services, for public procurement, competition, intellectual
property, capital movements and payments;. an Interim Agreement on trade and trade-related matters, which im-
plemented the aims of the Global Agreement with the exception of
services, capital movements and payments, as well as aspects of intel-
lectual property;. a Joint Declaration providing for parallel negotiations of those aspects
covered by the Global Agreement but not included in the Interim
Agreement (services, etc.).1
In early 1998 the European Union discussed new directives for the

trade negotiations. However, since some member states did not approve
of the Commission proposal on ‘‘guidelines’’ for the negotiations, a more
elaborated and detailed mandate was tabled by the UK presidency. The
Council adopted the negotiating directives, or mandate, in May 1998.
The objectives of establishing a free trade area in goods and an econo-
mic integration agreement in services were explicitly stipulated in the man-
date, as was the requirement that national treatment should be extended
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to all areas covered by the agreement. So the negotiating mandate cov-
ered a number of ‘‘new’’ trade policy issues, such as capital movements
and payments, public procurement, competition and intellectual property.

Securing a market and levelling the playing field

The European Union had a number of motives for attempting to solidify
its relations with Mexico. Mexico had, after a ‘‘lost’’ decade in the 1980s,
embarked on a domestic reform process of deregulation, privatization
and general market opening to foreign goods and investors. A central
element of this reform process was Mexico’s accession to the interna-
tional economic institutions. In 1986, Mexico became a Contracting Party
of the GATT. Less than a decade later, in 1994, Mexico acceded to the
Organisation for Economic Co-operation and Development (OECD).

Of potentially more importance for Mexico’s liberalization process,
however, was the country’s parallel regional trade strategy, which domi-
nated Mexico’s policy in the 1990s. Starting with the agreement with
Chile in 1991, Mexico established a web of preferential trade agreements
with its neighbours in the Western hemisphere, such as the United States
and Canada (1994), Colombia (1995), Venezuela (1995), Bolivia (1995),
Costa Rica (1995), Nicaragua (1998) and Uruguay (1999) – not to men-
tion Mexico’s joining of Asia-Pacific Economic Cooperation (APEC) in
1993.

The European Union in general, and some of its member states in
particular, had long-established and prosperous economic ties with Mex-
ico. The reforms of the Mexican economy increased the perception of
Mexico as a promising market and an attractive destination for foreign
investments and exports. Furthermore, European investors saw the net-
work of agreements between Mexico and its neighbours as granting
Mexico the potential function of a stepping-stone for trade and invest-
ment into many of the other important markets in the Western hemi-
sphere.

Simultaneously the European Union was experiencing a sharp and
continuing decline in its market share in Mexico (see figure 4.1). The
European Union’s share of total Mexican trade shrunk from 10.6 per
cent in 1991 to 6.5 per cent in 1999. Between 1991 and 1995 EU–
Mexico trade hardly grew at all in absolute terms. Although the growth
in EU trade with Mexico picked up between 1995 and 1999 in relative
terms, EU–Mexico trade was still outperformed by overall trade, thus re-
sulting in a continued reduction in market shares for the European Union.
These developments were in contrast to trade betweenMexico and its FTA
partners in the region. During the same period, these countries benefited
from very positive growth in trade in absolute terms and improved mar-
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ket shares in Mexico. Many EU member states therefore feared trade di-
version was occurring, not least from the establishment of NAFTA.2

The gap between bilateral EU–Mexico and overall trade growth can
be traced, to some extent, to the lack of equivalent market opportunities,
or ‘‘a level playing field’’, for EU exporters and investors (see figure 4.2).
This should not be confused with situations in which trade with partners
occurs at the expense of trade with third countries. At the same time,
however, the favourable treatment granted to, for example, US firms
under NAFTA is hardly the only explanation, since the decline in EU
exports started in 1991 when NAFTA was only an idea.3 Nevertheless,
the issue of a level playing field certainly had some relevance, not the
least in the eyes of EU decision makers.
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The gap between Mexico’s applied MFN tariff rates and the preferen-
tial rates was, and remains, considerable. In 1999, EU exports faced an
average applied duty of 8.7 per cent to enter the Mexican market, com-
pared with an average preferential duty of less than 2 per cent for the
parties of NAFTA. US exporters were thereby given an average pref-
erence margin of approximately 7 per cent. For many important prod-
ucts, such as automobiles, automotive parts and telecommunications
equipment, Mexico’s MFN applied rates were considerably higher, often
around 15–20 per cent.

Moreover, in view of the trade deficit with the European Union and
partly as a result of the financial crisis at the end of 1994 and onwards,
the Mexican authorities took measures – stricter rules on certificates of
origin and higher customs duties for example – in order to reduce im-
ports from the European Union in certain sensitive sectors. For some
products, tariff peaks were as high as 35 per cent, which was the general
bound rate for tariffs on non-agricultural products in the WTO. These
high bound rates for tariffs left the Mexican authorities considerable
room for manoeuvre to increase rates on imports from countries with
which Mexico was not bound by RTAs. In contrast, the tariffs paid by
Mexico’s FTA partners were approaching zero as tariff phase-out periods
came to an end. A strong motive for the European Union to establish
an FTA with Mexico was thus to balance the potential trade diversion
effects of NAFTA, to level the playing field with US operators and to
safeguard EU interests, in a wider sense (including in public procure-
ment, services and direct investment markets), in this important market.

Market access and regulatory barriers

Another motive for the European Union to launch negotiations with
Mexico was to address a number of trade irritants related to Mexi-
can regulatory policy. Although the FTA negotiations never aimed to
address individual market access barriers, the European Union had
identified a number of important barriers for EU companies in the prep-
arations of the negotiations.4 Most of these barriers were not a result
of non-compliance by Mexico with its current obligations, for example
under the WTO. In other words, the FTA negotiations offered an op-
portunity of dealing with a number of pervasive regulatory barriers to
market access in Mexico.

Non-tariff measures

A number of complaints were raised against Mexico’s customs pro-
cedures. EU exporters considered Mexican customs procedures to be
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plagued by a lack of transparency, incoherent and inconsistent treatment
of importers, long clearance times and a high frequency of random
checks. Customs authorities were also known to reject import documen-
tation on the basis of minor administrative shortcomings (spelling errors,
etc.). Since 1994, products originating in NAFTA had benefited from a
customs valuation system based on f.o.b. (free on board) prices, whereas
imports from all other third countries, including the European Union, are
subject to a system based on c.i.f. (cost, insurance, freight), which results
in higher duties. The EU mandate therefore sought an agreement that
would provide for the harmonization of both parties’ customs valuation
systems.

In the area of standards and other technical requirements (TBT), the
European Union was concerned with a significant increase in the number
of mandatory technical standards in Mexico. Of particular concern were
the Mexican labelling requirements, on which there was insufficient
transparency. For EU exporters, Mexican labelling regulations also re-
quested excessive commercial information. Furthermore, all products,
including intermediate products, were affected by the labelling regu-
lations despite the fact that Mexico had notified its labelling regime as a
consumer protection measure. Finally, verification procedures took place
in the customs authority and not, as for domestic products, at the point of
sales. All in all, on a number of accounts, the European Union felt that
the Mexican labelling regime was more trade restrictive than needed to
fulfil Mexico’s legitimate objectives (as defined in the WTO Technical
Barriers to Trade Agreement). The mandate therefore called on the Euro-
pean Union to include provisions in the final agreement, such as regula-
tory cooperation, that could lead ‘‘to harmonization of regulatory re-
quirements on the basis of international standards and to the mutual
recognition of conformity assessment’’.5

Investment

Although the Mexican investment regime had undergone substantial
unilateral liberalization, many restrictions – ranging from outright pro-
hibitions to ceilings on equity participation – remained in a number of
sectors. In 16 sectors there were complete prohibitions on foreign in-
vestment. Ceilings for foreign ownership (variously 10, 25 or 49 per cent)
existed in an additional 35 sectors. Finally, in 37 sectors, full foreign
ownership was allowed only with prior permission by the Committee of
Foreign Investment. Surprisingly, given these clear market restrictions,
the mandate contained no references to investment and investment pro-
motion, besides that covered by the provisions on trade in services. The
mandate merely sought liberalization of capital movements. In trade in
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services, however, the mandate clearly stipulated that MFN and national
treatment should be guaranteed for the right of establishment.6

Services

Many of the restrictions on investment were also related to trade in
services (see above). The most common restriction was a 49 per cent
ceiling on equity participation for foreign owners in service sectors such
as telecommunications and many financial services. The issue of estab-
lishment of subsidiaries in financial services was particularly important
for the European Union. The only foreign financial companies allowed to
be established in Mexico were subsidiaries (not branches) of institutions
based in a country with which Mexico had an agreement on free trade in
financial services, for example NAFTA. Although the GATS negotia-
tions on financial services, which were concluded in 1997, resulted in an
increase of Mexican ceilings on aggregate and individual foreign holdings
of voting share, EU institutions still faced important restrictions. These
concerns were therefore reflected in the mandate, which sought the right
for EU providers of financial services to establish wholly owned sub-
sidiaries in Mexico and thus parity with NAFTA.

Public procurement

EU companies were generally excluded from Mexico’s international ten-
dering procedures, which guarantee participation of foreign bidders only
from those countries, such as the United States and Canada, with which
Mexico has signed FTAs (NAFTA) covering government procurement.
The purchasing entity in Mexico could choose to open tendering to bid-
ders from other countries, but this was discretionary. The EU mandate
therefore stated that the Commission should negotiate ‘‘the maximum
possible opening of the Mexican public procurement market’’.

The EU approach in the FTA with Mexico

The negotiations between Mexico and the European Union began in the
latter part of 1998. The parties met for the first negotiating round in
Mexico City, on 9–13 November. In all, the negotiators conducted nine
negotiating rounds in little more than a year and the negotiations were
concluded by the end of 1999. The agreement, which was signed with the
Lisbon Declaration in March 2000, entered into force for trade in goods
on 1 July 2000.7 The Free Trade Agreement for services, as well as in-
vestment, intellectual property and government procurement, came into
effect on 1 March 2001.8
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General features of the agreement

The EU–Mexico FTA represented a unique phenomenon in EU trade
policy in at least three regards:. the agreement was claimed to cover an unprecedented broad spectrum

of economic activities, and it was also the first transatlantic agreement
for the European Union;. it was the European Union’s first post-GATS regional agreement in
services, notified under Article V of GATS and based on GATS con-
cepts and acquis;. it was the fastest regional trade negotiation concluded by the Euro-
pean Union with a third party.9

In many ways, therefore, the EU–Mexico FTA was a major achievement
for the European Union’s trade policy in general and its approach to re-
gional trade relations in particular. There are five main benefits of the
agreement:10
1. Coverage of goods, services and other regulatory issues. Apart from

trade in goods and services, the EU–Mexico FTA also covered regu-
latory issues such as government procurement, intellectual property
rights, competition, and investments and related payments.

2. High coverage in terms of trade volume and sectors. Compared with
the European Union’s previous association and free trade agreements,
the EU–Mexico FTA had a very substantial coverage, amounting to
95 per cent of current total trade. The parties agreed to abolish their
tariffs on all industrial products, and 62 per cent of agricultural trade
would be fully liberalized. In services, the FTA substantially elimi-
nated all discrimination, covering both all modes of supply (as defined
in GATS) and almost all sectors.11

3. Short transition periods. An important achievement of the EU–Mexico
FTA was the relatively short transition periods for industrial products,
whereby both parties refrained from making full use of the transition
periods permitted under GATT Article XXIV (a maximum of 10
years). All industrial goods originating in Mexico were to be duty free
within less than three years, by 1 January 2003 (82 per cent from the
entry into force of the agreement). In exchange, Mexico will liberalize
all industrial products by 2007 (almost half from the entry into force of
the agreement), with a maximum tariff of 5 per cent from as early as
2003. The transition periods for agricultural products, on the other
hand, are up to 10 years.

4. NAFTA parity for the most part. The value of the Mexican concessions
in the EU–Mexico FTA was almost at the level of those in NAFTA.
The transition periods naturally extended the time during which US
(and Canadian) companies would benefit from the NAFTA prefer-
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ence, but the fact that the agreement’s transition periods are quite
short, especially in a number of EU target sectors, reduced the impact
of such preferences. In many respects, however, the EU–Mexico FTA
successfully established parity with NAFTA in terms of both sector
coverage and the coverage of tariff and regulatory barriers to trade
and investment.

5. Institutional mechanisms in terms of the dispute settlement mechanism
and frameworks for further negotiations. The EU–Mexico FTA fos-
tered a rules-based framework by setting up special committees and
establishing an ambitious dispute settlement mechanism. The Euro-
pean Union’s previous regional trade agreements had not tended to
opt for a fully fledged system for bilateral dispute settlement. The
agreement provides for no fewer than seven special working com-
mittees on: rules of origin and customs cooperation; technical stan-
dards; sanitary and phytosanitary measures; government procurement;
financial services; intellectual property; and competition policies.
The negotiation of the EU–Mexico FTA therefore represented a suc-

cess for the EU approach to regional trade. In many respects, the FTA
with Mexico went further than the European Union’s previous regional
integration agreements. The coverage of the agreement, amounting to 95
per cent of total current trade, was more or less unprecedented. Even
on agricultural products, the coverage of 62 per cent had to be consid-
ered very ambitious from the EU point of view. Moreover, the European
Union was demandeur on many of the regulatory policy issues in trade,
such as government procurement, services and competition. In each of
these issues, the FTA established high levels of commitment. At the same
time, however, as we shall see below, the EU–Mexico FTA reveals a
number of important shortcomings, especially in the areas of regulatory
policies.

The EU approach to regulatory issues in the EU–Mexico FTA

At the outset of the negotiations with Mexico, the European Union had
already identified a number of trade irritants, often related to regulatory
policies in Mexico, that the agreement should help to remove. Based on
the progress of the negotiations and final text of the EU–Mexico FTA,
the scorecard of the EU approach to regulatory policies in regional trade
negotiations gives a somewhat contradictory picture.

Technical barriers to trade (regulation, standards and conformance
assessment)

The EU–Mexico FTA includes both substantive and procedural provi-
sions in the area of TBTs (Art. 19 of the agreement). The substantive
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parts of the FTA confirm the parties’ rights and obligations under the
WTO TBT Agreement (Art. 19.2) (i.e. MFN, national treatment and
transparency obligations). The FTA does not contain any WTO-plus
commitments or even clarifications or elaborations of existing WTO pro-
visions.

The procedural provisions, on the other hand, are more ambitious.
These encompass, among other things, the establishment of a Special
Committee (Art. 19.6) to act as a forum for consultations and to ‘‘work
towards the approximation and simplification of labelling requirements,
including voluntary schemes’’ (Art. 19.7(c)). However, given the serious
problems facing EU companies as a result of excessive labelling require-
ments in Mexico, these procedural commitments appear surprisingly
vague and non-binding. The European Union had raised the issue of
labelling on various occasions, both in the regional negotiating rounds
and in the WTO (the TBT Committee and the Trade Policy Review
Mechanism). So one would have expected a concerted effort to incorpo-
rate substantive provisions in the FTA, or at least to make more binding
procedural commitments that could help solve the issue.

The initial draft negotiating directives of the European Commission
had proposed mutual recognition agreements (MRAs) and the promo-
tion of harmonization (EC Commission, 1998). During the negotiations,
however, the European Union was hesitant on MRAs. This was possibly
because MRAs require, ex ante, broad equivalence between, and high
levels of confidence in, the parties’ different regulatory systems, including
regulatory norms, standards and conformance assessment. When these
conditions are not satisfied, there is the option of agreeing on procedural
commitments, including a framework for consultations, bilateral cooper-
ation, measures to promote international standards and technical assis-
tance. The European Union opted for such procedural commitments in
the FTA with Mexico. The Mexican authorities later claimed that they
were prepared to engage in negotiations on MRAs. The reluctance on
the part of the European Union to engage in MRA negotiations with
Mexico probably stemmed in part from the lack of equivalence between
the EU and Mexican regulatory norms and systems and in part from the
highly burdensome nature of MRA negotiations.

Sanitary and phytosanitary measures

The provisions in the EU–Mexico FTA relating to sanitary and phytosa-
nitary measures (Art. 20 of the FTA) resemble the structure of the article
on TBT, but they are arguably even less elaborate. Accordingly the sub-
stantive provisions are merely a reaffirmation of the parties’ existing
WTO commitments (Art. 20.1). As with TBTs, the EU–Mexico FTA es-
tablishes a Special Committee (Art. 20.2) to ‘‘provide a forum to identify
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and address problems that may arise from the application of specific
sanitary and phytosanitary measures’’ and ‘‘to consider, as necessary, the
development of specific provisions for the application of regionalisation,
or for the assessment of equivalence’’ (Art. 20.3).12 Although this pro-
cedural commitment allows for the future incorporation of more exten-
sive provisions, it provides little legal certainty. The impact of the EU–
Mexico FTA in this area can therefore be established only in due course,
once one can see what emerges from the largely ad hoc future con-
sultations and deliberations of the Committee.

One important difference between the SPS and TBT sections is the
lack of reference to technical assistance (under TBT, Art. 19.5) or to the
importance of increasing mutual understanding (Art. 19.3). Conversely, it
is underlined that ‘‘[e]ach party shall contribute to the work of the Spe-
cial Committee, and consider the outcome of its work in accordance with
its own internal procedures’’ (Art. 20.5). These provisions must be seen
in the context of the potential divergence between North America (and
thus NAFTA?) and the European Union over food safety and related
issues (see chapter 9).

Services

All four modes of supply and all sectors are included in the EU–Mexico
FTA (Title II, trade in services), except for the usual exclusions for
audio-visual services, air transport and maritime cabotage. From the
entry into force of the EU–Mexico FTA, the agreement establishes sub-
stantive bilateral rights and obligations, in terms of a standstill clause (for
all sectors except financial services) and the exchange of lists of commit-
ments (financial services).

Mexico transposes its commitments under international agreements
into its national legislation. As a consequence, some of Mexico’s com-
mitments under, for example, the NAFTA have been more or less au-
tonomously extended to the rest of the world. The main caveat to this is
that the status of operators from third countries can be altered. In other
words, the Mexican authorities have discretionary powers with regard to
third-country suppliers that they do not have vis-à-vis NAFTA suppliers.
The standstill clause in the EU–Mexico FTA provides a remedy for
the potential problems caused by the exercise of such discretion by
‘‘locking in’’ the existing access that has in practice already been granted
to EU companies. In so far as domestic liberalization is more compre-
hensive than the country’s commitments under the WTO (GATS) or
NAFTA, which tends to be the case, the standstill clause therefore pro-
vides even more favourable treatment (de jure not de facto) for EU
services operators.

In financial services, on the other hand, both parties agreed to adopt a
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negative-list approach.13 In these negotiations the European Union ac-
complished one particular objective specified in the mandate, namely that
EU banks and insurance companies would be allowed to establish and
operate on Mexican territory.

The services chapter of the EU–Mexico FTA also contains compre-
hensive procedural commitments. Recall that the standstill clause does
not entail commitments on further liberalization. It is therefore important
that the FTA provides for measures to be undertaken, within three years
from the entry into force of the agreement, with a view to additional lib-
eralization (Art. 7). This clause foresees the ‘‘elimination of substantially
all remaining discrimination’’ (Art. 7.3), with maximum transition
periods of 10 years, through the adoption of lists of reservations and calen-
dars for further liberalization. Furthermore, in contrast to the provisions
on TBT/SPS, the services FTA also calls on the initiation of negotiations
on MRAs, particularly for the movement of natural persons, no later
than three years following its entry into force (Art. 9). Finally, the FTA
establishes a Special Committee on Financial Services that, among other
things, has the competence to review the FTA in case Mexico or the Euro-
pean Union grants more favourable access to their markets to a third
party pursuant to the conclusion of another (future) regional trade
agreement (Art. 23).

The real impact of many of these procedural commitments remains to
be seen, but they constitute an important complement to the substantive
provisions of the FTA. All in all, despite the fact that the negotiations on
liberalization for most sectors need to be resolved in the future, the EU–
Mexico services FTA must be considered very ambitious. It should also
be recognized that the negotiations were complicated by the fact that the
European Union applied a ‘‘post-GATS model’’ whereas Mexico was
familiar with a NAFTA type of structure. For example, in NAFTA,
commitments relating to commercial presence in services are treated
under the chapter on investment. The European Union, on the other
hand, completely separates the services chapter from the investment
chapter, so that the latter deals only with investments in production of
goods. The final EU–Mexico agreement (in financial services) was struc-
tured in line with this so-called post-GATS approach.

Investment

In the area of investment, Title III of the EU–Mexico FTA does not
add much to the OECD Code of Liberalization of Capital Movements
and/or to the bilateral agreements on the protection of investments, the
so-called BITs (bilateral investment treaties) that member states have
signed with Mexico. Paradoxically, the FTA contains a definition of
investment in Article 28.1 that is also equivalent to the OECD Code,
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Annex 1, list A:I–IV, but there are no substantive liberalization commit-
ments for these categories of investments. In fact, the only substantive
provision seems to be the commitment progressively to eliminate re-
strictions on payments related to investment and a standstill. Apart from
these provisions the parties merely agree to ‘‘recall their international
commitments with regard to investment’’ (Art. 34). Moreover, the FTA
includes a highly vague ‘‘declaration of intention’’ by the parties to
promote investment through, for example, the conclusion of BITs and
double taxation agreements by the EU member states and Mexico (Art.
33).

The limited nature of the provisions on investment reflects the great
difficulty of the negotiations and the fact that they were plagued by in-
ternal EU problems related to, among other things, the issue of compe-
tence between the member states and the Commission. Member states
have occasionally resisted competence passing to the European Com-
munities on topics covered by trade negotiations. The Commission ini-
tially tabled a very ambitious proposal with even more far-reaching
commitments than in NAFTA. Mexico did not reject the proposal but
responded with a list of proposed exceptions. Opposition from a majority
of EU member states based on the competence issue, however, led to the
Commission withdrawing its proposal on investment in the latter part of
the negotiations. In its place, the Finnish presidency of the Council tabled
the very watered-down text that later became the FTA’s provisions on
investment.

There were two main problems with the Commission proposal. First,
the proposal was perceived as sidestepping and having negative im-
plications for member state competence and the authority of member
states to negotiate BITs. Second, some member states were hesitant to
engage in comprehensive investment negotiations in advance of the
Seattle Ministerial Meeting, at which the European Union was seeking to
include investment on the WTO agenda. The latter concern resulted in a
compromise in terms of a review clause, whereby the parties agree to re-
view the legal framework of the FTA within three years, ‘‘with the view
of the objective of progressive liberalization of investment’’ (Art. 35).
The final result, however, was that the EU–Mexico FTA is left without
any real substantive or procedural commitments on investment.

Government procurement

The EU–Mexico FTA is very ambitious in the area of public procure-
ment (Title III). The substantive provisions of the agreement are com-
prehensive and, in many respects, match the European Union’s com-
mitments under the plurilateral Government Procurement Agreement
(GPA) in the WTO and Mexico’s commitments under NAFTA. Mexico
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is not a member of the WTO GPA. Consequently, the agreement covers
central purchasing entities and utilities, but provincial/sub-federal levels
are excluded. In contrast to the TBT and SPS provisions, the FTA spells
out the relevant obligations contained in the agreement rather than just
referring to the parties’ commitments under other agreements. The FTA
explicitly provides for national treatment and non-discrimination (Art.
26) and includes provisions specifying procurement procedures (Art. 29),
detailed commitments on bid challenge (which grants companies rights
to challenge contract award procedures) (Art. 30) and provisions on
information/transparency (Art. 31).

As in the case of services, it was recognized from the outset that the
EU–Mexico FTA had to accommodate the fact the parties had different
traditions and regulatory systems in the area of public procurement.
Mexico was a contracting party of NAFTA and naturally predisposed to
the rules and procedures of that agreement. The final text of the FTA
therefore provides for what are in effect parallel provisions on pro-
curement procedures and thresholds. The opening of the respective
procurement markets is based on NAFTA provisions on the Mexican
side and on the WTO GPA on the EU side.

With regard to procedural commitments, the FTA stipulates that the
parties shall renegotiate the title on government procurement in the
event of Mexico or the European Union granting more favourable access
to their procurement markets to a NAFTA or GPA party in the future
(Art. 37). A Special Committee on Government Procurement is estab-
lished and mandated to ‘‘make recommendations for the improvement
and amendment’’ of the scope of the FTA (Art. 32). Finally, the proce-
dural provisions include a commitment to cooperate to further the use of
information technology in procurement practice to facilitate the timely
and effective flow of information (Art. 33).

The chapter on government procurement in the EU–Mexico FTA
entered into force on 1 March 2001, after certain statistical information
had been exchanged between the parties.

Impacts and institutional complementarity on
regulatory issues

The rise in ‘‘deep’’ regional trade agreements such as the EU–Mexico
FTA that cover a number of ‘‘behind the border’’ issues poses new
questions about the relationship between regional trade agreements and
the multilateral rules-based system. Provisions in regional agreements
that are deeper and wider (broader) than the existing levels of commit-
ments under the WTO are referred to as WTO-plus rules.14
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WTO-plus commitments can take various forms. They can be broader
in sector coverage than equivalent WTO agreements, contain more sub-
stantive commitments than the WTO or establish more extensive proce-
dural obligations than in the WTO. Examples of broader coverage would
be granting national treatment or MFN to a broader range of service
sectors than in the GATS. Substantive commitments deepen the existing
obligations under the WTO agreements by, for example, providing for
mutual recognition, policy approximation or harmonization. Procedural
commitments, on the other hand, include measures to increase transpar-
ency, enhance cooperation – so as to address specific market access issues
(including dispute settlement procedures) – and review existing agree-
ments with a view to strengthening them.

Substantive provisions will generally be more ambitious and provide
greater market opening than procedural commitments. However, the two
forms of commitment can serve as substitutes. For example, in order
properly to resolve regulatory barriers to another party’s market, a re-
gional agreement can either (1) establish substantive WTO-plus commit-
ments that clarify the existing rules of the WTO and perhaps also estab-
lish new rules that target these specific problems; or (2) reconfirm
existing WTO rules and place a greater emphasis on their effective im-
plementation (i.e. procedural WTO-plus commitments such as a bilateral
dispute settlement procedure). Procedural commitments can therefore
have important implications for the long-term effectiveness of RTAs.

In so far as the parties of regional trade agreements establish WTO-
plus provisions, this can raise important concerns over the institutional
complementarity between regional and multilateral agreements. The
concept of institutional complementarity describes the compatibility (the
synergies and potential contradictions) between the political/legal frame-
works that are embedded in different trade agreements on the regional
and multilateral levels.15 Institutional complementarity is more of an
issue in the case of substantive WTO-plus commitments in RTAs or
when there are important, or controversial, differences between the reg-
ulatory regimes in the policy area concerned between major trading
partners. More extensive sector coverage of WTO conform agreements
may create regional preferences but does not raise issues of institutional
complementarity. Procedural commitments also, almost by definition,
rarely pose any threat to multilateralism.

The nature of WTO-plus commitments in regulatory policy areas, as
well as the large variations in the scope of the various RTA commitments
in this area, makes it difficult to conduct economic assessments of ‘‘deep’’
FTAs. It is very hard, if not impossible, therefore to quantify in absolute
terms the economic impact of the EU–Mexico FTA in the area of regu-
latory policies. For example, how would one value the economic benefits
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of procedural WTO-plus commitments, such as information exchange, in
the area of standards? Such economic impact assessments would instead
need to focus more on the capacity of the FTA to resolve general market
access issues and to ‘‘level the playing field’’ with third countries.

The analysis of the effects of the EU–Mexico FTA can therefore be
seen as consisting of three elements:. the economic impact of the agreement, in terms of resolving market

access barriers and establishing NAFTA parity;. the extent of WTO-plus (substantive) rules and potential contradic-
tions between the EU–Mexico FTA and WTO agreements; and. the existence of procedural commitments and their potential long-term
impact as complements to other provisions of the FTA and substitutes
for weak substantive rules.

Market opening, economic impact and NAFTA parity

The general economic importance of the agreement is underscored by its
substantial coverage, amounting to 95 per cent of total trade in goods.
The value of the total trade in goods in 1999 between the European
Union and Mexico was US$18 billion (SECOFI, 2000, 2001). In the same
year, trade in services amounted to @3.1 billion. So one can say that the
FTA has an important economic impact. By and large, the value of the
Mexican concessions to the European Union in the FTA equals that to
the United States and Canada in NAFTA. Therefore, in terms of cover-
age, the EU–Mexico FTA generally succeeds in establishing parity with
NAFTA.

Recent developments in bilateral trade seem to underscore the impor-
tance of the EU–Mexico FTA and have produced concrete results. Dur-
ing the first 18 months of the FTA, trade grew by 28.6 per cent. Mexican
exports to the European Union appear to have benefited primarily from
the agreement (exports increased by 44.1 per cent), but EU sales to the
Mexican market also grew at an impressive rate (23.1 per cent). As a
result, the European Union’s share of total Mexican trade increased by
20 per cent.16

However, the economic impact on trade in goods must also be re-
viewed in light of how well the agreement provides for measures to ad-
dress existing market access restrictions. As discussed above, the Euro-
pean Union identified a number of serious impediments to market access
in Mexico, such as in TBT and SPS measures, even though there were no
clear-cut cases of non-compliance with Mexico’s obligations under the
WTO in these areas. Moreover, the EU–Mexico FTA largely fails to
address these regulatory barriers. The European Union refrained from
pressing for MRAs because of the burdensome negotiations that this
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would have involved. Neither the SPS nor the TBT sections of the FTA
contain any substantive provisions of importance. Therefore, the com-
mitments fall short of the aims of the negotiating mandate, which were
harmonization and mutual recognition. The agreement contains a rather
weak best endeavours provision on the use of international standards. In
short, the agreement contains no WTO-plus commitments in these areas.

Concerning procedural commitments, the agreement establishes Spe-
cial Committees that will work towards the approximation and simplifi-
cation of labelling requirements (in the TBT area) and the development
of provisions on ‘‘regionalization’’ and equivalence (in the SPS area).
There must be considerable doubt that these committees will make more
than marginal contributions to improving market access in sectors where
TBT and SPS measures are important. The committees may, however,
help to improve the transparency of regulatory policies in Mexico and
initiate cooperation and dialogue on existing trade irritants.

The TBT and SPS provisions of the EU–Mexico FTA are also much
less elaborate than those in NAFTA. The TBT chapter of NAFTA both
reiterates many of the provisions under the TBT and SPS agreements in
the WTO and provides additional clarifications of some concepts (it is
important to recall that NAFTA was concluded before the Uruguay
Round). Key issues such as ‘‘compatibility and equivalence’’, ‘‘assess-
ment of risk’’ and ‘‘legitimate objectives’’ are more clearly defined in
NAFTA. In other words, the degree of discretion that national author-
ities have in implementing and interpreting NAFTA is less than in the
case of the EU–Mexico FTA. The scope of the NAFTA TBT chapter is
also broader than the equivalent article in the EU–Mexico agreement.
For one thing, the NAFTA TBT chapter also covers trade in services.
The provisions under NAFTA should thus be regarded as both deeper
and wider than those under the EU–Mexico FTA.

In the same way, in the area of investment, the FTA with Mexico does
not provide any legal certainty for EU investors. In the period between
1992 and 1998, EU investment in Mexico ranged from approximately
@0.8 to @3.1 billion annually (Swedish National Board of Trade, 2001). As
with TBT and SPS, the EU–Mexico FTA provisions on investment
in manufacturing fall far short of the commitments on investment in
NAFTA. In fact, NAFTA is potentially one of the most ambitious
investment agreements in the world. NAFTA’s investment chapter in-
cludes a large number of substantive provisions, covering national treat-
ment and most favoured nation treatment for both pre- and post-estab-
lishment, as well as dispute settlement. Moreover, given the often
complementary relationship between trade in services and trade in
goods, there is a risk that the weak investment provisions of the EU–
Mexico FTA may hamper liberalization in the considerably more ambi-
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tious area of commercial presence (under mode 3) in the services part of
the agreement.

In contrast, the chapter on public procurement of the FTA grants ac-
cess for EU companies bidding for contracts in the Mexican procurement
market that is in line with the coverage of NAFTA. The coverage of the
EU–Mexico FTA in terms of market value does not reach the level of
the European Union’s commitment under the GPA. This is mainly owing
to the fact that the GPA covers regional and local government, which the
FTA does not. Nevertheless, the European Union has been granted ac-
cess that more or less matches Mexico’s commitments under NAFTA.17

In some respects the EU–Mexico FTA does include ‘‘NAFTA-plus’’
commitments in the area of public procurement. The provisions on bid
challenge are copied from the GPA and represent a more elaborate text
than that in NAFTA. Additionally, the commitments relating to infor-
mation and cooperation in the use of information technology should be
considered NAFTA-plus as well as GPA-plus.

Another success story for the EU–Mexico FTA is provisions on ser-
vices. The EU–Mexico services FTA has many benefits. For most sec-
tors, the agreement establishes NAFTA parity. In some instances, the
standstill clause even locks in reforms at a NAFTA-plus level because
Mexico’s liberalization has progressed since the entry into force of
NAFTA. The parties have also agreed to initiate further talks to go be-
yond the already ambitious level of liberalization within a maximum
time-frame of 10 years.

A further and more immediate benefit of the agreement is the liberal-
ization commitments accomplished in financial services. The agreement
makes it possible for EU financial services providers to establish and op-
erate on Mexican territory on the same conditions as any competitors
from NAFTA. But here the real economic impact of the EU–Mexico
services FTA must be qualified. First, large EU financial services pro-
viders have often successfully circumvented the previous restrictions in
Mexico by investing through their subsidiaries in the United States
(hence free-riding on NAFTA). Second, the standstill clause of the ser-
vices FTA has resulted in only limited de facto enhancement of market
access in Mexico, because Mexico usually transposes most of its interna-
tional commitments into national legislation anyway. As stated above,
the standstill clause primarily serves to reduce the scope for discretion on
the part of Mexican regulators and thus enhances legal security and pre-
dictability for EU services operators.

Interestingly, a closer look at the lists of commitments on financial
services shows that these largely coincide with the parties’ bindings under
the WTO and/or in NAFTA. Very few alterations have been made. De-
spite the clear objective of increased liberalization, this confirms the view
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that services negotiations largely tend to lock in reforms that have al-
ready been achieved either through unilateral domestic decisions or
through bindings in other agreements with third parties.

In sum, despite the comprehensiveness of the EU–Mexico FTA, in
many regards the agreement fails properly to address some regulatory
issues, such as investment, the environment, and TBT and SPS measures.
In these areas the FTA is WTO compatible but fails to produce WTO-
plus commitments for the parties. The agreement therefore reveals some
serious shortcomings from an EU point of view in terms of establishing
WTO-plus commitments and addressing regulatory policies that consti-
tute market access barriers for EU companies. Although the European
Union succeeded in establishing extensive coverage of substantive com-
mitments on trade in services and government procurement, in most
other areas the EU–Mexico FTA was limited to WTO-plus provisions of
a procedural character. It is too early to make any definitive comments
on the effectiveness of these procedural commitments. Nevertheless,
these procedural provisions will probably prove all too vague to perform
the function of solving regulatory barriers to the Mexican market.

Institutional complementarity: WTO-plus and multilateralism

Owing to the general lack of WTO-plus commitments in the EU–Mexico
FTA, the agreement poses no or very few challenges, in terms of insti-
tutional complementarity, to the WTO rules-based system and multi-
lateralism.

Rather than establishing new preferential rules and procedures, the
EU–Mexico FTA appears to lock in reforms on regulatory issues such as
government procurement and services. This is particularly relevant in the
case of EU–Mexico, owing to the fact that Mexico often transposes its
international commitments into domestic legislation and hence extends
the treatment to all trade partners more or less automatically (see ser-
vices above). Once reforms are locked in there is generally a strong re-
sistance to changing the established domestic regimes. It is often neither
feasible nor advisable to offer preferential treatment to trading partners
in terms of the treatment of exports or investors by regulatory author-
ities, unless there is scope for regulatory discretion. Put simply, in con-
trast to preferences in the coverage of agreements, it is difficult to single
out individual trading partners to which general regulatory norms, stan-
dards or labelling requirements should not apply. On the other hand, re-
gional agreements could primarily be used to foster common under-
standings, including equivalence, or even regional standards, for example
through harmonization. This would then constitute a form of preference.
However, these forms of preferential regulatory treatment are much
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more difficult to achieve than regional preferences in traditional trade
policy, such as tariffs.

These findings largely confirm previous analyses. In a report by the
WTO Secretariat in 1995, it was stressed that ‘‘[m]embers of most re-
gional agreements have continued to apply non-tariff barriers on im-
ports from all trading partners’’ (WTO, 1995, p. 62). The report showed
that non-tariff measures are usually not administered preferentially and
domestic regulatory policies often cannot be administered preferentially.

At the same time, however, there are a few examples where substan-
tive and procedural measures in the EU–Mexico FTA that are WTO-
plus could illustrate a degree of divergence between the different FTAs.
As we have seen in the case of the EU–Mexico FTA, the negotiations on
services and public procurement were complicated by the differences be-
tween the US and EU approaches.18 In this respect, the EU–Mexico
FTA is a good illustration of the challenges for the multilateral system
posed by divergent regional approaches.

In services, the problem was primarily due to the fact that NAFTA
was established before GATS and, consequently, the structure of the
NAFTA approach differs in important respects from that of the EU post-
GATS approach. The solution in the EU–Mexico FTA was to merge the
respective approaches in the negotiations, which required substantial
effort and time. Ultimately, however, it is the EU approach to services
that is applied in the EU–Mexico FTA (for now in financial services).

In the case of public procurement, the problem was, once more, that
NAFTA was negotiated before the GPA. Also, Mexico was not a signa-
tory of the GPA. The solution in the EU–Mexico FTA was to use paral-
lel provisions; that is, the opening of the respective markets is based on
NAFTA provisions on the Mexican side and the WTO GPA on the EU
side.

Based on the experiences of the EU–Mexico FTA, we can conclude
that differences in regulatory approaches generally increase the trans-
action costs of trade negotiations. The existence of separate EU and
NAFTA approaches to services and government procurement was a
complicating factor in the negotiations. But the transatlantic, cross-
regional differences were certainly not insurmountable. The EU–Mexico
agreement is one case where the NAFTA and EU approaches came
together. In other words, cross-regional agreements do not seem to pre-
sent major problems because of the general similarities between the
NAFTA and EU approaches and the fact that, where differences exist,
they appear to be manageable.

Of course, in theory, it would seem that the establishment of regional
agreements that consolidate divergent approaches to new trade-related
policies that are only in part, or not at all, covered by existing multilateral
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rules could run the risk of obstructing or at least complicating trade
negotiations in the WTO. However, it remains to be seen how much
of a problem this will be in practice in future multilateral negotiations
such as the Doha Development Agenda. Just as in the case of services
in the EU–Mexico FTA, it is not clear, for example, why and in what
way the NAFTA investment chapter would slow down progress in pre-
paring the investment negotiations in the WTO (such as on the issue of
whether the approach to liberalization should be based on negative or
positive listing).

Transparency, compliance and the diffusion of regulatory policies

It should be recognized that most of the WTO-plus commitments on
regulatory issues in the EU–Mexico FTA take the form of procedural
provisions. This minimizes concerns about potential incompatibilities be-
tween regionalism and multilateralism. But it also creates uncertainty
about the future shape of the agreement.

As we have seen above, the EU–Mexico FTA includes a number of
comprehensive procedural commitments relating to, among other things,
future reviews of the agreement, information exchange between the
parties and the establishment of various Special Committees to promote
cooperation and consultation. Therefore, despite the often weak sub-
stantive provisions on regulatory issues, it may be too early to make any
definitive judgement on the final effectiveness of the agreement in estab-
lishing WTO-plus commitments and in resolving market access issues
such as regulatory barriers.

Through the deliberations in the large number of committees, trans-
parency of the respective parties’ regulatory systems should be enhanced.
The transparency and consultation exercises of the Special Committees
provide additional frameworks for discussing specific market access bar-
riers, thereby complementing mechanisms such as the WTO Trade Policy
Review Mechanism and notifications to the WTO. At the same time,
however, owing to the lack of more substantive provisions in the FTA,
there are no guarantees as to the result of such consultations.

Unfortunately, the lack of substantive provision does also have impor-
tant repercussions on the issues of enforcement and compliance in some
areas. The bilateral dispute settlement mechanism (DSM) enshrined
in the FTA is very ambitious. But the lack of substantive rules on regu-
latory issues – even when these are exact copies of the existing WTO
commitments – impedes the use of bilateral dispute settlement. For ex-
ample, in the area of SPS and TBT, by merely referring to the commit-
ments under the WTO, the European Union de facto precludes the op-
portunity of having recourse to bilateral dispute settlement in these two
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areas, since the bilateral DSM may not be applied to issues relating to the
interpretation of WTO rules. The bilateral dispute settlement can thus
not be used to solve bilateral trade irritants in the area of TBT and SPS.
In these cases, there is no substitute for addressing the problems head on
by establishing bilateral rules that are WTO-plus commitments, which is
exactly what the EU–Mexico FTA fails to do.

A more positive example is the provisions on government pro-
curement. Although many of the provisions largely echo those under
the GPA (on the EU side) or NAFTA (on the Mexican side), the EU–
Mexico FTA nevertheless specifies in detail all relevant commitments.
That ensures a high level of legal security for EU operators in terms of
both clarity of the rights and obligations under the agreement and re-
course to bilateral dispute settlement.

It would also be premature to write off the long-term potential benefits
of consultations and increased transparency, even where these occur on
a voluntary basis. Transparency helps to promote understanding and
confidence, two necessary – but not sufficient – conditions for any future
negotiation of mutual recognition agreements. Moreover, by diffusing
certain regulatory practices – for example through the promotion of in-
ternational regulatory norms or standards – these mechanisms have the
potential of facilitating regulatory best practice and/or approximation
between the regulatory systems of the parties.

Such long-term benefits may result from the EU–Mexico FTA. As
shown above, in the domain of non-tariff barriers and regulatory issues
on trade in goods, the provisions of the FTA are mainly non-compulsory
means of promoting regulatory cooperation. In any event, the imple-
mentation of the relevant provisions is still in its initial phase. The tech-
nical bodies have only just begun their respective activities. At the same
time, at only the second meeting of the Joint Council in Brussels in May
2002, the parties agreed to accelerate the tariff phase-out for a group of
products with a total estimated value of @1.7 billion.19 Even taking into
account these and future potential positive outcomes of the procedural
commitments under the agreement, the EU approach to regulatory bar-
riers reveals serious shortcomings.

The future of the EU regulatory approach:
Path-dependency or filling the gaps?

In many respects the EU–Mexico FTA should probably be regarded as a
major achievement for the European Union and, in particular, for the
Union’s approach to regional trade. The agreement was driven by strong
economic incentives, it is ambitious in its scope and level of liberalization
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and, in some respects, it includes important commitments on non-tariff
issues. In addition, the EU regional approach in the EU–Mexico FTA
seems to pose few, or no, threats to the multilateral system. What is more,
despite some differences between the EU and NAFTA approaches, the
EU–Mexico FTA illustrates the general compatibility of the approaches
of the two dominant actors in the international trading system.

However, in a number of areas the European Union failed to make full
use of the regional negotiation with Mexico as a laboratory for elaborat-
ing on substantive rules for dealing with ‘‘new’’ trade issues, such as reg-
ulatory measures. Of the six specific trade policy areas that have been
analysed and highlighted in this chapter – TBTs (including environmental
labelling), SPS, services, investment and government procurement – in
only two cases (government procurement and services) did the EU
approach to regulatory trade issues somewhat match, or go beyond,
Mexico’s existing substantive commitments in the WTO (or NAFTA). In
the other areas the agreement contained no commitments, or merely
procedural commitments, of a WTO-plus nature. Investment remains the
biggest disappointment in the EU approach to regional trade negotia-
tions, which is partly owing to the issue of competence between the
Commission and the member states within the European Union. The
area of investment strikingly illustrates the problems for the European
Union in taking more active positions when it is plagued by internal
divisions. Particularly appalling is the fact that there simply does not exist
an EU approach to environment in regional trade negotiations, as illus-
trated by the EU–Mexico FTA. It remains to be seen if some more re-
cent developments, particularly the discussions on an EU strategy on
sustainable development and how that strategy should relate to the EU
position in the WTO, spill over to the European Union’s regional trade
policy strategy. In that case, it could potentially provide a starting point
for a more proactive position on environmental issues. Finally, there is a
strong need to establish substantive bilateral rules in the area of TBTs
and SPS – not merely to include references to the obligations under the
relevant WTO agreements – if the European Union seriously intends to
address market access issues. Although there were some indications of a
nascent interest in WTO-plus rules in the EU–Mexico FTA, the present
levels of commitment virtually preclude recourse to any bilateral dispute
settlement.

Therefore, the key question is to what extent the FTA with Mexico
represents a first step in the evolution of a new comprehensive EU
approach to regulatory issues in regional trade agreements. It remains to
be seen whether the European Union is prepared to ‘‘fill the gaps’’ in
the EU–Mexico FTA and explore further the possibilities of making
WTO-plus commitments on regulatory issues in up-coming regional trade
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negotiations with non-applicant countries outside the Union. Presently,
the European Union is engaged in, or is planning to initiate, regional
trade negotiations with a large number of countries.20

Among the most important negotiations in recent years have been
those with Mercosur21 and Chile. These were launched almost back to
back with the finalization of the EU–Mexico FTA. The two negotiations
– aiming to establish Association Agreements covering political dialogue,
cooperation and trade – were parallel but not formally linked. As it
turned out, however, the pace and progress were very different with
Chile than with Mercosur. After two years of negotiations, on 26 April
2002, the European Union and Chile publicly announced that the parties
had successfully concluded an Association Agreement. The Association
Agreement incorporates a free trade area, a political dialogue and ex-
tensive cooperation aspects. The negotiations with Mercosur, on the
other hand, are still inconclusive and seem set to continue for quite some
time. Nevertheless, in May 2002 in conjunction with the EU–Latin
America Summit in Madrid, the European Union and Mercosur agreed
on an Action Plan on Business Facilitation, covering SPS measures,
standards, technical regulations and conformity assessment, customs and
electronic commerce.22

Therefore, the EU–Chile Association Agreement (and to a lesser ex-
tent the EU–Mercosur Action Plan on Business Facilitation) provide a
good point of reference to evaluate the changes and learning curve, over
time, in the EU regulatory approach to regional agreements.

The launch of the negotiations with Chile

The preparations for the negotiations with Chile followed as a natural
consequence from the preparations with Mercosur. Chile was interesting
from an EU point of view primarily because of its assumed integration
with Mercosur: in 1996 Chile had signed an association agreement with
Mercosur. The market of Mercosur was the obvious driving force. In the
period 1992–8, EU export growth to that region exceeded that to the
Mediterranean or to South-East Asia.23

Partly as a means to support and reinforce the regional integration
process within Mercosur – with the ultimate aim of completing a customs
union and establishing a common market by 1 January 2006 – the Euro-
pean Union signed an Interregional Framework Co-operation Agreement
with Mercosur in December 1995. Six months later, the European Union
signed a similar agreement with Chile, the Framework Co-operation
Agreement (Official Journal, 1999). These agreements laid down the ob-
jective of strengthening economic relations through the progressive and
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reciprocal liberalization of trade, in order to lead to the establishment, in
the long term, of a political and economic association between the Euro-
pean Union and Chile and Mercosur respectively. As in the case of
Mexico, however, the preparations for the negotiations became both long
and, on many occasions, contentious, as was reflected in the preparatory
work and in the internal EU discussions on the negotiating directives.
Nevertheless, the European Union, Mercosur and Chile were able agree
on the launch of negotiations on a future EU–Chile Association Agree-
ment and an Interregional Association Agreement between the EU and
Mercosur at the EU–Latin America Summit on 28 June 1999. The formal
negotiations on the establishment of a political and economic association
were then launched in November 1999.

In many important aspects, the driving forces behind the negotiations
with Mercosur and Chile resemble those behind trade negotiations with
Mexico. Besides the political rhetoric and the desire to strengthen politi-
cal ties between the two regions, the aim of the negotiations was largely
to solidify, and expand, existing economic relationships. As in the case of
Mexico, the initiative to establish Association Agreements with Mercosur
and Chile represented, in part, a reaction to the launch of trade negotia-
tions in the Western hemisphere, the purpose being to level the playing
field with the United States and the prospective commitments under the
Free Trade Area of the Americas.

Additionally, a number of ‘‘behind the border’’ measures, including
the area of investments, trade in services and government procurement,
as well as competition policy and intellectual property rights, were of
high priority for the European Union, and a comprehensive agreement
could serve important and strategic economic interests. Particularly in
relations with Mercosur, EU exporters and investors experienced many
of the same types of market access barrier related to regulatory issues as
in Mexico. For example, there were various problems with customs pro-
cedures, excessive labelling requirements and control measures. Even
though the negotiations were not aimed at solving individual market ac-
cess problems, providing a framework for dealing with such issues was
obviously one motive.

The EU–Chile Association Agreement and WTO-plus
commitments

The negotiations on an EU–Chile Association Agreement were con-
cluded at the end of April 2002. The agreement was initialled on 10 June
2002 in Brussels and was signed in the autumn of 2002, when the ratifi-
cation processes of the parties began. The Association Agreement com-
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prises three main chapters: political dialogue, cooperation and trade. In
total, it required 10 rounds of negotiations before the agreement could be
concluded.24

The trade chapter is highly ambitious. Immediately after the conclu-
sion of the agreement, Commissioner Pascal Lamy stated: ‘‘Our negotia-
tion has delivered the most ambitious and innovative results ever for a
bilateral agreement by the EU. This is a ‘fourth generation plus’ agree-
ment.’’25 The trade chapter establishes a free trade agreement in goods
covering all sectors, with a high level of liberalization and, in most cases,
short transition periods.26 It also includes a comprehensive free trade
agreement in services, as well as in investment and government procure-
ment. Moreover, the trade chapter covers all the areas of EU–Chile trade
relations, including competition policy and intellectual property rights,
and provides for recourse to a bilateral dispute settlement mechanism.

Although it is premature to evaluate its potential impact in the field of
regulatory policy, the agreement is important in terms of both economic
implications and the EU approach to regulatory policy issues in regional
trade agreements. The EU–Chile Association Agreement seems to have
filled the gaps in, or progressed from, the EU–Mexico FTA in a number
of notable areas and done so thoroughly. The main gaps filled are on SPS
measures, trade facilitation and investment, and substantial progress was
also made in services and government procurement. It is safe to say that,
in almost all of these areas, the agreement goes well beyond the parties’
respective commitments under the WTO.

Investment is probably the most notable achievement of the negotia-
tions. The EU–Chile Association Agreement represents the first time
that the European Union, and its member states, have agreed to com-
mitments on establishment (of investments) in a bilateral agreement with
another party.27 As noted above, there have been considerable internal
difficulties within the European Union when dealing with investment in
RTAs. The chapter on establishment provides for national treatment for
the establishment and operation of EU companies in Chile, and vice
versa. Chile had initially proposed an investment chapter in line with
that of NAFTA, which covers both pre- and post-establishment and in-
vestment in services and manufactures. However, the final agreement
followed the EU proposal, which covers only non-service sectors and
focuses on the establishment of investments rather than the protection of
investments once established. This more limited approach was necessary
if the Commission was to get sufficient support among the member states
for the inclusion of investment. The EU–Chile agreement therefore pro-
vides a new EU model for the coverage of direct investment.

In trade in goods, the EU–Chile agreement also includes substantial
commitments on cooperation and information exchange among customs

90 JOAKIM REITER



authorities. Under the article on customs and related trade matters (sec-
tion 3 under Chapter II on non-tariff measures), an ambitious trade
facilitation agenda is established. In contrast, no reference is made in the
EU–Mexico FTA to trade facilitation. The EU–Chile agreement under-
scores the importance of transparency and efficiency in customs opera-
tions and outlines a long list of actions in order to achieve these two goals
(Art. 79). It targets burdensome legislation as well as discretionary prac-
tices, and provides for consultations to solve such problems. Moreover,
the EU–Chile agreement includes an article on the enforcement of pref-
erential treatment (Art. 82), in which administrative cooperation is called
upon so as to avoid de facto impairment of the benefits accruing from the
preferences under the agreement. It also gives the parties the right to
retaliate, through temporary suspension of the preferences, in the event
of systematic failure to provide administrative cooperation or of fraud.

In the area of SPS (section 5 in Chapter II), the agreement includes a
comprehensive annex that aims to facilitate trade in animal and animal
products and plants, while safeguarding public, animal and plant health.
The EU–Mexico FTA has no equivalent agreement, but merely re-
iterates the obligations under the WTO SPS Agreement. Chile had ini-
tially favoured something along similar lines, but the European Union
pushed for more substantive bilateral commitments. The final agreement
therefore goes far beyond the EU–Mexico FTA.

The chapter on government procurement has also been hailed as
a success. This is the first time that the European Union has devoted a
separate chapter to government procurement in an agreement with a
party that is not a signatory of the GPA (in EU–Mexico FTA it con-
stituted part of the chapter on goods) (Swedish National Board of Trade,
2002). The text of the agreement is directly inspired by the provisions in
the GPA. Moreover, the coverage of the agreement seems to go well
beyond the EU–Mexico FTA. For example, the chapter covers not only
the central government but also sub-federal levels.

The free trade agreement in services represents the first fully fledged
agreement based on the GATS model. In the case of the EU–Mexico
FTA, the parties agreed only to lists of commitments on financial ser-
vices. The agreement with Chile follows the GATS model in all sectors.28
Initially, the Chilean negotiating team tabled a proposal in line with the
NAFTA model. In the end, however, Chile agreed to apply the EU post-
GATS model in the agreement. Apart from the overall architecture of
the services chapter, the chapter also introduces some novelties com-
pared with the EU–Mexico services FTA by including an article on
domestic regulation in relation to licensing and certifications and an art-
icle on electronic commerce. The article on mutual recognition is also
more elaborate than the one in the agreement with Mexico.
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In some areas, however, the EU–Chile Association Agreement failed
to produce any important substantive commitments that are WTO-plus in
character. Environment and, more specifically, environmental labelling
are once again excluded from the final agreement (as they were from the
negotiating mandate).

The TBT section on standards, technical regulation and conformity
assessment procedures (section 4) also mainly follows the path laid down
in the EU–Mexico FTA; that is, it establishes WTO-plus commitments of
a more procedural than substantive character. However, the specific ac-
tions listed in the section reflect a level of ambition that exceeds that of
the EU–Mexico FTA. The EU–Chile agreement is more open-ended:
it identifies a number of mechanisms that could be pursued in bilateral
cooperation, ranging from regulatory cooperation to, inter alia, con-
vergence, equivalence and even mutual recognition agreements. It calls
upon the Special Committee that will be established for this purpose to
‘‘explore any means aiming at improving access to the Parties’ respective
markets and enhancing the functioning of this section’’ (Art. 88.e).

Political analysis: Does the EU–Chile Association Agreement
represent a new context?

The EU–Chile Association Agreement seems to represent a unique
illustration, or even a model, of a new EU approach to regulatory issues.
It has certainly filled the gaps in the EU–Mexico FTA. To understand
this important achievement, and the possibility for the agreement to
serve as a model in future negotiations, we must first understand what
political factors within the European Union played a role in moving the
Union’s negotiating positions in comparison with the EU–Mexico FTA.
Of course, there were a number of issue-specific reasons why the Euro-
pean Union tended to refrain from pushing for WTO-plus commitments
in the FTA with Mexico. However, based on the presentation above,
three aspects seem to have been particularly relevant:. divergent views and attitudes within the European Union on the

principle of the so-called regional track (especially in relation to
WTO);. tensions arising from the distribution of competence within the Euro-
pean Union (between the Commission and the member states) and the
resultant complex procedures for trade policy-making;. shortage of time in the critical periods of the negotiations.

Divergent views on regionalism

First, the member states of the European Union have diverging views on
and attitudes to regionalism as well as the relationship between region-

92 JOAKIM REITER



alism and multilateralism. In the negotiations with Mexico, these differ-
ent attitudes to regionalism created an internal deadlock in 1995–6, and
the pattern repeated itself many times in course of the preparations for
the negotiations. This issue resurfaced in the preparations for the EU–
Mercosur/Chile negotiations. The attitudes to regional trade negotiations
and their relation to a future WTO round represented one, but arguably
not the most difficult, stumbling block in the internal EU negotiations
over the EU mandate. But internal discussions resulted, among other
things, in the inclusion of a reference in the mandate that the EU–
Mercosur and EU–Chile negotiations could not be finalized before the
conclusion of the new round in the WTO. This decision was taken in view
of the expected success of the Seattle Ministerial Meeting in December
1999, which aimed to launch a ninth round of trade negotiations under
the auspices of the WTO.

Also, in the preparations for the negotiations, a number of southern
EU member states demanded that the European Union should link an
agreement with Chile with the successful conclusion of an agreement
with Mercosur. They were afraid that an early agreement with Chile
would pave the way for more extensive demands on agricultural liberal-
ization from Mercosur. In contrast, both the Commission and the north-
ern group of member states, as well as Spain, pushed hard for the prin-
ciple that each negotiation should be judged on its own merits. These
internal discussions arose on many occasions during the negotiations and
especially during the Swedish presidency, when the issue of the relation-
ship between the negotiations with Chile and those with Mercosur was at
a critical juncture.

As the negotiations with Chile progressed, however, the reference to
the WTO and the demand to link Chile with Mercosur became increas-
ingly unsustainable, not least from a political point of view. The negotia-
tions with Mercosur showed little progress. In the end, therefore, the case
for a link between the two negotiating processes was unrealistic. More-
over, the decision to forgo the reference to the WTO in the case of Chile
was easily adopted because the conclusion of an agreement was already
in sight at the launch of the Doha Development Agenda.

Distribution of competence

The issue of competence within the European Union and its impli-
cations for decision-making/consultative structures probably reduce the
general flexibility of the Union in trade negotiations. When there are
sensitive issues of substance, differences over competence can result in
virtual deadlock in internal decision-making procedures in the European
Union.

This was particularly apparent in the negotiations on an investment
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chapter in the EU–Mexico agreement. Investment is a mixed-competence
issue in which the member states share competence with the Commission.
In addition, a number of member states have signed bilateral investment
treaties with countries outside the Union, with the aim of providing pro-
tection for investments. Moreover, the legacy of the negotiations over the
Multilateral Agreement on Investment (MAI) still has important knock-
on effects in the sense that it has sensitized a number of member states to
the issue. There has been a general reluctance to push for investment
treaties that could appear, in the eyes of the public, remotely similar to
the MAI.

The area of investment continued to be very sensitive in the initial
rounds of the EU–Chile negotiations. As a consequence, the Commission
was not able to table any proposal until the very end of the negotiations.
At this time the internal EU deadlock on competence could be effectively
solved only through the involvement of member states. Hence, under
the Swedish presidency of the Council in spring 2001, Sweden took the
initiative to bridge the division among the member states. Only after
lengthy discussions with France (but also with Germany, Denmark and
the United Kingdom) were France and Sweden able to agree to table a
joint investment proposal as a basis for further discussions. The Com-
mission thereafter skilfully exploited the ‘‘truce’’ among member states
to push for a more comprehensive compromise.

Shortage of time

A final reason for the European Union’s tending not to adopt WTO-plus
commitments in the FTA with Mexico was the shortage of time. Urgency
is often a necessary ingredient of any successful negotiation. In such cir-
cumstances, however, the ability of the trade negotiators to adopt new
positions is limited, especially considering the complex consultative and
decision-making procedures within the European Union. This problem is
particularly acute in areas of regulatory policy. Consequently, when time
is tight in any negotiation, there is a tendency to make use of previous
positions and agreements and merely adopt incremental changes.

The negotiations between the European Union and Mexico were in-
fluenced by such a time constraint. The European Union wanted to con-
clude the negotiations before the expected launch of a new trade round
in the WTO. More generally, the gradual phasing out of the transition
periods under NAFTA put pressure on the European Union to conclude
an agreement with Mexico as soon as possible. All in all, the agreement
was concluded in little more than a year and after merely nine negotiat-
ing rounds.

The time factor was not so important in the negotiations with Chile (or
Mercosur), or at least not on the EU side of the negotiating table. Chile,
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however, was anxious to bring the negotiations to a conclusion by the
Madrid Summit in May 2002. This allowed the European Union to press
even more aggressively for its positions in the negotiations.

The negotiations with Chile are in sharp contrast to those with Mer-
cosur. In the EU–Mercosur case, the issue is the absence of a common
position among the countries of Mercosur and the lack of a common
secretariat/commission. In fact, apart from the common external tariff,
there are no common policies or internal cohesion in Mercosur on most
of the issues covered by the negotiations. The European Union has so far
completely rejected the idea of negotiating with the Mercosur countries
on a bilateral basis. The negotiations with Mercosur are thus not ex-
pected to be concluded for at least two years.

Notes

1. The Global Agreement was signed in Brussels on 8 December 1997 but it entered into
force on 1 October 2000 when the FTA had been established (Official Journal, 2000d).
The Interim Agreement entered into force on 1 July 1998 (Official Journal, 1998).

2. However, in reality, the development of EU–Mexico trade was not necessarily an effect
of trade diversion from NAFTA. NAFTA has been thoroughly examined to establish if
the agreement gave rise to an increase in regional concentration of trade. It appears that
the importance of the region’s intraregional trade has increased, while there has been
a drop in the importance of external trade. Theoretically, this provides compelling evi-
dence of trade diversion, i.e. that intraregional trade has occurred at the expense of
trade with third countries, such as the European Union. Nevertheless, in the case of
NAFTA, the diversion effects that are likely to have taken place are judged to have
been very limited indeed. See, among others, Report of the Study Group on Interna-
tional Trade (1997).

3. See, however, chapter 6 on NAFTA, which shows that the growth in US trade with and
investment in Mexico was as much due to the confidence provided by the idea of
NAFTA as to the agreement itself.

4. The Commission’s Market Access Database (http://mkaccdb.cec.eu.int) contains a good
and comprehensive list of regulatory barriers.

5. Concerning sanitary and phytosanitary measures, however, the negotiating directives
merely stipulated that such legislation should be covered by the agreement.

6. The EU approach, in contrast to the US/NAFTA approach, differentiates between the
right to establishment under the chapter on trade in services and the investment chapter
of an agreement. Therefore, EU services investors are accorded a different, and often
better, treatment than other types of EU investors since the commitments in the overall
services chapter tend to be more profound than those under the investment section.

7. Decision 2/2000 was adopted on 23 March 2000 by the EU–Mexico Joint Council (Offi-
cial Journal, 2000a, 2000b, as well as, in the case of the annexes, Official Journal, 2000c).
This Decision lays down the necessary arrangements for the implementation of: (a) the
progressive and reciprocal liberalization of trade in goods, in conformity with Article
XXIV of GATT 1994; (b) opening the agreed government procurement markets of the
Parties; (c) establishing a cooperation mechanism in the field of competition; (d) setting
up a consultation mechanism in respect of intellectual property matters; and (e) estab-
lishing a dispute settlement mechanism.
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8. Decision 2/2001 of the EU–Mexico Joint Council was adopted on 27 February 2001
(Official Journal, 2001). This Decision lays down the necessary arrangements for the
implementation of: (a) the progressive and reciprocal liberalization of trade in services,
in conformity with Article V of GATT; (b) the progressive liberalization of investment
and related payments; (c) ensuring an adequate and effective protection of intellectual
property rights, in accordance with the highest international standards; and (d) estab-
lishing a dispute settlement mechanism.

9. See, among other sources, the European Commission web page: http://europa.eu.int/
comm/external_relations/mexico/intro/index.htm and http://www.europa.eu.int/comm/
trade/bilateral/mex.htm.

10. This section is primarily based on the Communication from the Commission to the
Council and the European Parliament (EC Commission, 2000), as well as two reports by
the Swedish National Board of Trade (2000, 2001).

11. Three sectors were excluded from the scope of the agreement: audio-visual services,
maritime cabotage and air transport.

12. Regionalization refers to Article 6 of the WTO SPS Agreement concerning regional
conditions and pest- or disease-free areas.

13. In a negative-list approach, everything but the sectors or activities listed is liberalized.
This is generally more liberal than the positive-list approach, in which only those areas
listed are liberalized.

14. The primary reasons for establishing WTO-plus rules in FTAs are probably two-fold:
(1) WTO-plus commitments help to promote better market opening; (2) WTO-plus
provisions help to create a precedent and could thus promote strategic ‘‘principal’’
positions.

15. The concept of ‘‘institutional complementarity’’ is described in greater detail in the
report by the WTO (1995), p. 2.

16. Press release, 13 May 2002, second meeting of the EU–Mexico Joint Council, EC
Commission web page at http://www.europa.eu.int/rapid/.

17. However, although the chapter on public procurement largely levels the playing field
with the United States, the de facto economic impact of the FTA should not be ex-
aggerated. Many multinational corporations originating in the European Union have
already been able to participate in public tenders through their subsidiaries in Mexico.
These subsidiaries are considered to be legal persons in Mexico and hence evade po-
tential discrimination. The largest economic benefits of the FTA thus accrue to small
and medium enterprises, but these firms face additional problems because of their lack
of proximity to the market.

18. Another case in point not covered by this study concerns rules of origin, where the
negotiations of the EU–Mexico FTA revealed the same problems in terms of merging
the NAFTA and EU approaches.

19. The products that were decided upon at the Joint Council were in the automotive and
pharmaceutical sectors, batteries, bicycles and mechanical equipment. The first meeting
of the Joint Council took place on 27 February 2001. In October 2001, the Joint Com-
mittee also held its first meeting.

20. For example, the Cotonou Agreement foresees negotiations of Economic Partnership
Agreements, starting in September 2002, with the former colonies of the EU member
states (the African, Caribbean and Pacific countries). The European Union is also in-
volved in negotiations with neighbouring countries around the Mediterranean Sea in the
Barcelona Process, as discussed elsewhere in this book.

21. Mercosur (Mercado Comun del Cono Sur) is a customs union between Argentina, Bra-
zil, Paraguay and Uruguay.

22. The negotiations between the European Union and Mercosur have been obstructed by
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internal coordination problems within Mercosur (for example, the lack of common
positions on a number of issues) and the specific circumstances related to the financial
crises that have plagued the region (Brazil in January 1999 and Argentina from De-
cember 2001). The Action Plan is published on the Directorate-General for Trade (DG
Trade) web page at http://europa.eu.int/comm/trade/bilateral/mercosur/mercosur.htm.

23. This and similar arguments were made in a number of impact assessment studies, such
as in the 1999 Report on EU interests in Mercosur and Chile, or the 1998 Commission
Staff Working Paper concerning the establishment of an interregional association be-
tween the European Union and Mercosur. Both are published on the Directorate-
General of External Relations (DG RELEX) web page at http://europa.eu.int/comm/
external_relations/mercosur/intro/index.htm.

24. In line with the modalities and schedule established at the launch of negotiations in
November 1999, the different trade issues were divided into three categories, or sets of
issues, for which separate technical groups were created to handle the negotiations at
the expert level. For competence reasons, member states participated only in the tech-
nical group that covered all issues of mixed competence (services, intellectual property
and investment).

25. Press release, Brussels, 26 April 2002: Statement of Commissioner Lamy announcing
agreement on the EU–Chile free trade negotiation within the Association Agreement
(DG Trade web page at http://europa.eu.int/comm/trade/bilateral/chl.htm).

26. Because the agreement was published only on 10 June 2002, it has not been possible to
evaluate the total coverage of the agreement. However, in the final round negotiations,
the European Union offered to liberalize 99.8 per cent of EU imports of industrial
products immediately (and the rest after three years), to liberalize 75 per cent of im-
ports of fish and fishery products within four years, and ultimately to liberalize 90 per
cent of the Union’s existing imports of agricultural products. In the case of Chile’s im-
ports, the Chilean offer was to liberalize 91.7 per cent of EU exports in industrial prod-
ucts and 98 per cent of fisheries exports immediately. The transition periods comply
with GATT Article XXIV and, in the case of industrial products primarily but also in
some other sectors, are much shorter than the maximum 10-year period.

27. The EU member states have signed a number of bilateral investment treaties with third
parties. These, however, cover only post-establishment – i.e. the protection of invest-
ments – not the establishment of investments as such.

28. This is not to say, however, that the level of commitment (liberalization) is higher in
the EU–Chile Association Agreement than in the EU–Mexico FTA. In fact, the EU–
Mexico FTA may very well prove more ambitious in the long run, depending on the
envisaged future expansion of the EU–Mexico Agreement.
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5

The Euro-Mediterranean
Agreements

Tomas Baert

Introduction

In the 1990s, the European Union decided to renew relations with 12
of its partners in the southern and eastern Mediterranean. Until this
time there had been individual Cooperation Agreements, created in
the 1970s, that provided for (largely asymmetrical) duty-free access
of non-agricultural goods to the European single market. In Barcelona
in 1995, EU member states and 12 Mediterranean Partner Countries
(MPCs) decided to turn these Cooperation Agreements into the Euro-
Mediterranean Partnership (EMP). The Barcelona Summit initiated a
process, commonly referred to as the ‘‘Barcelona process’’, that led to the
conclusion of Euro-Mediterranean Association Agreements (EMAs)
covering a wide range of issues under three pillars: political and security,
economic and financial, and social, cultural and human. As far as the
economic pillar was concerned, it was clear at the outset that negotiations
would not be confined to market access and ‘‘tariff issues’’. Rather, the
progressive establishment of a free trade area by 2012 would be accom-
panied by cooperation on a range of trade-related regulatory policy
issues. There have, however, been relatively few studies of the regulatory
dimension of the partnership.

In addressing the three questions posed in this volume, the EMAs are
of interest for a number of reasons. First, EMAs provide an example of
how the European Union approaches regulatory barriers and harmoni-
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zation of policies with neighbouring countries, in the absence of the ac-
cession imperative. The EMAs differ in some important respects from the
Europe Agreements (EAs) with the European Union’s Central and East
European neighbours (see chapter 3), even though both types of agree-
ment are called Association Agreements. It is no great surprise that the
EAs go beyond the provisions of the World Trade Organization (WTO-
plus) in many areas, since compliance with the acquis communautaire
constitutes a conditio sine qua non for acceding to the European Union
(see chapter 3). As a result, it is also inevitable that the European
Union exports its ‘‘regulatory model’’ and that the impact of this on the
Central and East European partner countries is considerable. For the
MPCs, there is, for the moment, no prospect of EU membership (except
for Cyprus, Malta and ultimately Turkey).

Second, the EMAs offer an opportunity of considering whether there
is a pattern of ‘‘imperial’’ or ‘‘hegemonic’’ harmonization of regulatory
policies (Baldwin, 2000; Lawrence, 1995) emanating from the European
Union, and, if so, what are its effects. Even without the imperative of ac-
cession there are reasons to expect the European Union to employ an
approach similar to that used with the Central and East European coun-
tries. The EMAs are an example of North–South integration. In the full
or partial absence of a strong regulatory framework, Southern countries
can be inclined to adapt rules and policies of Northern partners, particu-
larly when the former depend on trade with the latter. In this respect, the
success and learning experience of the European single market com-
prise an obvious ‘‘model’’ that is supposedly ‘‘exported’’ in full or in
part to the South. The EMP therefore provides a means of assessing the
extent to which Northern approaches are adopted, whether these repre-
sent a form of hegemonic harmonization, and whether it is benign or
malign.

The economic welfare impact of North–South integration on Southern
partners can be substantial. There appears to be a growing consensus in
the academic literature that substantial (dynamic) welfare gains can be
achieved through ‘‘deep’’ integration, which exceed the limited Vinerian
gains associated with ‘‘shallow’’ integration (see chapter 1). The experi-
ences of other North–South agreements, such as Mexico’s participation
in the North American Free Trade Agreement (NAFTA; see chapter 6)
and, probably more important in this context, the EU membership of
Mediterranean countries such as Portugal, Spain and Greece, suggest
that regional integration leads to increased competition, efficiency and
investment. In other words, the qualitative and quantitative welfare im-
pact of agreements like the EMAs is potentially very high. Such gains are
all the more likely with the EMAs, because administrative and regulatory
barriers are prevalent in Middle Eastern and North African (MENA)
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countries. The current system of standards in countries such as Egypt, for
example, shows signs of former inward-oriented policies.

Third, the EMAs are interesting in the sense that they provide an
opportunity of comparing the EU approach with the US approach, in
North–South regional trade agreements (RTAs) in general (see discussion
of NAFTA in chapter 6), but also, to some extent, in the MENA region.
The United States has recently shown interest in concluding free trade
agreements with MENA countries. It has a preferential agreement with
Israel (since 1985), and has a number of trade- and investment-related
cooperation agreements with, inter alia, Algeria and Egypt. In 1999 the
Clinton administration signed a free trade agreement (FTA) with Jordan
and, in April 2002, President Bush announced plans to embark on bilat-
eral trade negotiations with Morocco, with the ultimate aim of concluding
an FTA that builds on the agreement with Jordan. In sum, the United
States is expanding its preferential relations with MENA countries and in
so doing may develop its own ‘‘approach’’ to regulatory barriers. This
chapter will therefore briefly consider the US motives in and approach to
agreements on regulatory issues in the MENA region.

The chapter is structured as follows. First, there is an introductory
overview of the Euro-Med Partnership and the evolution of the nego-
tiations with specific reference to the why and how of regulatory liberal-
ization in the Euro-Med context. The three subsequent sections each
address one of the three central questions of this volume. Section two
assesses the impact of the EMAs on regulatory policies and regulatory
barriers to market access, in qualitative as well as quantitative terms. On
the latter, an overview of existing research on deep integration suggests
that, on balance, the aggregate welfare losses associated with regulatory
barriers in the MPCs are high. Hence the potential benefits of deeper in-
tegration are likely also to be high. A qualitative analysis assesses to what
extent this welfare potential linked to deeper integration is achieved by
regulatory liberalization in the EMAs. This qualitative analysis uses the
‘‘WTO-plus’’ concept as a yardstick to measure the potential impact of
the EMAs that have been signed (are still being signed) after the Barce-
lona Declaration of 1995. The Agreement with Tunisia, which was the
first to be signed, will be used as the basis of the analysis because sub-
sequent Association Agreements have used it as a model. Other agree-
ments, such as those with Turkey and Israel, are used to provide some
guidance on the possible course and direction of the ‘‘standard’’ Associ-
ation Agreement in the region. Section three looks at the evidence of a
distinct ‘‘European approach’’ to regulatory liberalization. It then briefly
reviews the US–Jordan Free Trade Agreement to see if this suggests a
substantive divergence between the EU and the US approaches on regu-
latory issues, which could potentially complicate multilateral liberaliza-
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tion. Section four deals with the final question raised in the book, namely
whether the regulatory provisions of the EMAs detract from or contrib-
ute to multilateral liberalization. In other words, are the EMAs ‘‘building
blocks’’ or ‘‘stumbling blocks’’ on regulatory issues?

The Euro-Med Agreements: An introduction

The Barcelona process

The Mediterranean has always been a region of importance to the Euro-
pean Union, for strategic, historical, cultural and economic reasons. In
March 1957, when the Treaty of Rome establishing the European Eco-
nomic Community (EEC) was signed, France was still active as a colonial
power in Algeria and retained considerable influence in already inde-
pendent Tunisia and Morocco. France therefore advocated a special re-
lationship between the newly created EEC and these countries and was
supported in this endeavour by Italy and the United Kingdom (once it
became a member of the European Communities in 1973), which sought
to retain preferential policies towards Libya and Egypt, respectively. As
a result, bilateral agreements were concluded between the European
Communities (EC) and Israel, Morocco, Tunisia, Spain, Portugal, Malta,
Lebanon, Cyprus and Egypt, which provided duty-free access to the Euro-
pean market for non-agricultural products originating in these coun-
tries. In addition to these (post) colonial ties, the Cold War gave the
Mediterranean region a geo-strategic importance, which contributed to
the fact that EC Association Agreements were signed with Greece and
Turkey.

There was, however, no coherent policy towards agreements with the
Mediterranean countries, and fierce criticism of the lack of consistency in
the European Communities’ approach led to the creation of a ‘‘Global
Mediterranean policy’’ adopted at an EC summit in Paris in 1975. This
policy provided for the conclusion of asymmetrical Cooperation Agree-
ments, guaranteeing duty-free access for Mediterranean partner countries
to the European Communities for goods and preferential access for agri-
cultural products. The agreements were supplemented by Financial Pro-
tocols, which were renewed every five years.

In the 1990s, relations between the Mediterranean countries and the
European Union were put under strain as a result of the increasing
number of migrants leaving North Africa for Western Europe. Funda-
mentalism and the crisis in Algeria had also made stability of the south-
ern and eastern Mediterranean one of Europe’s vital interests. Spain,
Portugal, France and Italy became the ‘‘sponsors’’ of renewed efforts to
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strengthen relations with the Mediterranean, advocating the establish-
ment of a zone of ‘‘peace and prosperity’’ on the southern flank of
Europe. The Mediterranean countries’ interest in deepening relations
with Europe also increased when Germany’s campaign for a common
and comprehensive EU policy vis-à-vis the Central and East European
countries (CEECs) resulted in the conclusion of the Europe Agreements
and the CEECs’ coming higher up the European ‘‘preferential pyramid’’.1
Furthermore, the tariff preferences enjoyed by the Mediterranean coun-
tries under the Cooperation Agreements were being eroded as a result of
the tariff reductions in the Uruguay Round of the General Agreement on
Tariffs and Trade (GATT).

These factors led to the agreement on the Euro-Med Partnership at the
Euro-Mediterranean Conference in Barcelona in November 1995. The
partnership consists of three pillars: political and security, economic and
financial, and social, cultural and human. The basic economic objective of
the EMP is to achieve bilateral reciprocal free trade by 2010. In this
respect, Association Agreements are to be concluded to progressively
establish free trade, with the exception of some specific arrangements in
sensitive sectors including agriculture. Negotiations have, however, pro-
ceeded slowly. Between November 1995 and 2000, only five agreements
were signed and ratification by all 15 EU member states has further de-
layed the entry into force of these agreements. The negotiations with
Jordan, for example, were concluded in April 1997 and the agreement
signed in November 1997, but it did not enter into force until 1 May
2002. An overview of all negotiations and their status is presented in
table 5.1.

The slow progress in the negotiations, along with political factors and
the low levels of intraregional ‘‘South–South’’ trade, led the European
Commission to produce a Communication entitled ‘‘Reinvigorating the
Barcelona Process’’ (European Commission, 2000). The Commission
Communication would form the basis for the fourth Euro-Med Confer-
ence, held in Marseilles five years after the inaugural Barcelona meeting.
In Marseilles, foreign ministers of all Euro-Med partners decided that the
negotiation, signature and ratification of the Association Agreements
should be speeded up. They also recommended closer links among the
MPCs, which it was hoped would attract increased inflows of foreign
direct investment (FDI), and agreed guidelines for the adoption of har-
monization measures in certain priority sectors, such as customs, norms
and standards.

Despite the resounding declarations in Marseilles, little changed with
regard to the speed at which agreements were signed. Results from the
economic and financial pillar also remained meagre. Levels of trade be-
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Table 5.1. The Euro-Mediterranean Association Agreements: Overview of the
partners and the status of the negotiations

Status of
Association
Agreement

Interim
agreementa WTO status

Application
for EU
membership

Agadir
process

Algeria Signed No Accession
talks
started

– –

Cyprus Signed
Ratified
In Force

NA Member
since July
1995

Yes –

Egypt Signed
Ratified
In Force

NA Member
since June
1995

– Yes

Israel Signed Yes Member
since
November
1995

– –

Jordan Signed
Ratified

NA Member
since
November
1997

– Yes

Lebanon Signed Yes Accession
talks
started

– –

Malta Signed
Ratified
In Force

NA Member
since
January
1995

Yes –

Morocco Signed
Ratified
In Force

NA Member
since
January
1995

– Yes

Syria Under
negotiation

– – – –

Palestinian
Authority

Interim
agreement

Yes – – –

Tunisia Signed
Ratified
In Force

NA Member
since
March
1995

– Yes

Turkey Customs union
Signed
In Force

NA Member
since
March
1995

Yes –

a. NA ¼ not applicable.
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tween the MPCs and FDI inflows into the region failed to match expec-
tations. But in 2001 political events in the shape of the September 11
attacks on the United States and the turmoil in the Middle East again
underlined the importance of a peaceful and prosperous southern flank
for the European Union’s security. In response, European leaders made
another attempt at revitalizing the Barcelona process, this time under the
Spanish presidency of the European Union. Spain could be said to be a
‘‘sponsor’’ for Mediterranean countries seeking preferential agreements
with the European Union – just as Germany is a sponsor for the Central
and East Europeans and France perhaps for the Asia, Caribbean and
Pacific (ACP) countries. The second Euro-Med Ministerial Meeting on
Trade in Toledo (March 2002) and the fifth Euro-Med Conference of
Foreign Ministers in Valencia (April 2002) launched an Action Plan on
the further development of the partnership. As far as the regulatory
dimension is concerned, ministers decided that regional integration
among the MPCs should be strengthened and further developed, partic-
ularly in the light of the small share of FDI the region is able to attract.
This took the form of a harmonization of the origin rules, which would
enable the MPCs to participate in the pan-European system of origin
rules through the cumulation of origin throughout the region. This would
stimulate intraregional trade and make investment in the region more
attractive. The European Union also decided strongly to encourage sub-
regional integration initiatives such as the Agadir process between Egypt,
Jordan, Morocco and Tunisia. The EU trade ministers created a Working
Group on trade measures relevant to integration in the region, with in-
structions to look at the harmonization, simplification and automation of
customs procedures and other measures such as services (see below).

The regulatory dimension

In view of the above, it should not surprise that regulatory liberalization
is not the driving force of the Euro-Med Partnership. The Barcelona
Declaration said little about harmonizing or liberalizing regulatory bar-
riers to trade, although the establishment of a Euro-Mediterranean free
trade area is the centrepiece of the economic and financial pillar of the
Euro-Med Partnership. The Barcelona Declaration calls for ‘‘the adop-
tion of suitable measures as regard rules of origin, certification, protec-
tion of intellectual and industrial property rights and competition’’ in
order to facilitate the progressive establishment of this free trade area.
The Declaration repeatedly stresses the need to ‘‘establish an appropri-
ate institutional and regulatory framework for a market economy’’. EU–
MPC cooperation in improving the institutional infrastructure is seen as
an important means of enhancing the competitive position and thus im-
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proving the poor performance of the region in attracting FDI. In this way
regional agreement(s) could give national regulatory reform in the MPCs
greater permanence and thus enhance their attractiveness to FDI.

During the individual negotiations, the requests to include regulatory
policy issues came mostly from the European Union. The European
Commission argued that compliance with European standards, norms
and customs procedures would facilitate access to the European market
and increase export opportunities. As a large share of Mediterranean
exports goes to the European Union (see table 5.2), such cooperation
made sense to MPCs. The MPCs saw commitments in the regulatory field
mainly as a means of creating the kind of environment conducive to in-
vestment discussed above. But there were fears that commitments on
regulatory issues would also necessitate restructuring and result in high
implementation costs. Financial support and technical assistance were
initially offered by the European Union to compensate the MPCs for lost
tariff revenue. Reciprocal market access concessions offered nothing for
the MPCs because access for Mediterranean exports to the European
market was largely free under the Cooperation Agreements. In later
stages, however, financial support measures were seen as compensating
for the costs of complying with trade-related regulatory measures, espe-
cially when these appeared to offer little immediate benefit for the MPCs,
as in the case of competition policy. Whenever commitments in the reg-
ulatory field were deepened or broadened, Euro-Med ministers ensured
increased and targeted financial transfers and technical assistance. In

Table 5.2. Share of the European Union in the external trade of the Mediterra-
nean Partner Countries in 2000 (per cent)

Imports Exports Total

Tunisia 71.6 80.0 75.0
Morocco 57.9 74.7 64.5
Algeria 58.0 62.7 61.2
Turkey 48.9 52.5 50.1
Malta 60.0 33.4 48.8
Cyprus 51.6 36.5 48.6
Syria 29.6 65.0 48.6
Lebanona 45.9 24.1 43.8
Israel 43.3 27.2 35.8
Egypt 34.1 40.0 35.6
Jordan 33.0 3.3 25.6
Palestinian Authoritya 15.4 0.4 13.5
MPCs 47.5 48.4 47.8

a. 1999 data.
Source: Eurostat (2002).
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short, financial support became a ‘‘carrot’’ for increased regulatory re-
form under the Euro-Med Partnership.

The regulatory impact

This section assesses the regulatory impact of the EMAs. First, the
potential quantitative impact of the agreements is outlined, focusing on
existing studies that project the net welfare impact of deeper integra-
tion. In the second part, the question is raised of whether and to what
extent this potential is realized through effectively addressing regulatory
issues.

Quantitative assessment

Substantial research, largely pertaining to Tunisia, Morocco and Egypt,
has been conducted on the potential economic impact of the EMAs on
the Mediterranean countries. Most analyses focus exclusively on the
static effects of reductions in tariffs and non-tariff barriers (NTBs) – trade
creation and trade diversion – which result from the reallocation of
labour and capital along the lines of respective comparative advantage.
Rutherford et al. (1993), for example, use a computable general equi-
librium (CGE) model of 39 sectors to estimate the economic effects on
Morocco of an FTA with the European Union. The net welfare benefits
of an FTA are estimated to amount to 1.5 per cent of GDP, and the
benefits from non-discriminatory liberalization, in which trade-diverting
effects are absent, would be around 2.5 per cent of GDP. A similar study
on Tunisia has similar results, estimating allocative efficiency gains
around 1.7 per cent of GDP (Rutherford et al., 1995).

Employing a different computable general equilibrium model, Brown
et al. (1997) estimate the net welfare effects of the EMA with Tunisia to
be slightly negative in the short run. To a large extent, this negative
short-run result can be attributed to the adjustment costs associated with
the degree of inter-sector capital and labour immobility. In the long run,
however, Tunisian aggregate welfare is likely to be raised by an FTA
with the European Union because no allowance is made for dynamic
efficiency gains and productivity growth.

A recent study on the effects of an FTA between the European Union
and a ‘‘representative Mediterranean country’’, that is, a small and open
economy, has confirmed the results above (Rutherford et al., 2000). This
study went one step further, however, by analysing the impact of the
various separate elements of an agreement in terms of aggregate welfare
gains. The study therefore goes beyond tariff measures undertaken in the
Mediterranean model country to consider regulatory policies as well as

108 TOMAS BAERT



the importance of the liberalization and harmonization of such policies.
The authors conclude that, for the representative Mediterranean country,
it is not tariff reductions or the removal of NTBs but less traditional im-
provements in market access via harmonization and mutual recognition
of standards that generate the most welfare gains. Earlier results from a
study of Egypt (Konan and Maskus, 1997) also suggest that large welfare
gains from an FTA with the European Union would result only from the
elimination of regulatory barriers and ‘‘red tape’’ measures, and a ‘‘shal-
low’’ agreement would be ‘‘merely diversionary and lead to a small de-
cline in welfare’’ (see also Hoekman and Konan, 1999, 2000).

Even though the databases and CGE techniques employed in most of
this research have their limitations and result in large differences in the
estimated gains of integration, some general conclusions emerge:. The different static efficiency analyses of the welfare gains of the

EMAs point in the same direction: net welfare effects are expected to
be small but positive. Especially in the short run, no substantial gains
will occur. The analysis of different scenarios of trade liberalization
suggest that most of the welfare gains are associated with a reduction
in administrative ‘‘red tape’’ barriers and the harmonization of regu-
latory regimes. This is consistent with the theory of deeper integration,
which predicts the aggregate welfare gains to be substantially higher if
one goes beyond traditional tariff and NTB measures.. The question of whether gains will be higher once one takes dy-
namic and longer-run growth effects into account remains largely un-
answered. Even though the case for dynamic gains seems theoretically
plausible, there is no empirical evidence on how large these gains
could be, in particular with respect to the Euro-Med Agreements.. Economic effects are expected to be optimal if deeper non-discrimi-
natory trade liberalization is pursued vis-à-vis the rest of the world and
if the Euro-Med Agreements include the liberalization of agricultural
trade and petrochemicals.. In addition to the elements mentioned, the main reason for the rela-
tively small static gains is the loss of tariff revenues on imports of EU
origin. As nearly half of the trade of most MPCs is conducted with the
European Union, this revenue loss is substantial (see above).
It is difficult to draw conclusions on dynamic welfare effects from the

Euro-Med Agreements because the limited quantitative estimates avail-
able are also of limited usefulness. Although there are expectations of
potential gains, it is important to mention a few reservations with respect
to the possible dynamic gains (Tovias, 1997; Hoekman and Djankov,
1997; United Nations Economic and Social Commission for Western
Asia, 1999). First, the existing tariff-free access to the EU market for
MPC producers of manufactured goods means that Mediterranean ex-
porters will not benefit from any scale economies. The situation would
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change, however, if the cumulation of rules of origin were to be imple-
mented effectively (see below).

A second qualification of the case for dynamic gains is that increased
inflow of FDI into the Mediterranean countries is likely to be small
because investors are more likely to be attracted to the ‘‘hub’’ of the
agreements, namely the European Union (Baldwin, 1994; Hoekman and
Djankov, 1997). Improved market access to the Mediterranean countries
encourages companies to invest in the European Union and export to the
Mediterranean. Furthermore, commercial presence in a Mediterranean
country is discouraged because there is no preferential access to the
other (non-EU) markets of the neighbouring (Mediterranean) countries.
In short, the Euro-Med Agreements create a ‘‘hub and spoke’’ relation-
ship in which the European Union is the hub and the Mediterranean
countries are disadvantaged in terms of attracting FDI because they are
the ‘‘spokes’’. There may even be de-localization effects, in which firms
settled in Morocco, for example, move to Spain or Italy to avoid tariffs
against exports to other MPCs. Thus, whereas MPC-based firms were,
under the Cooperation Agreements, in a privileged position to supply the
EU market, this will no longer be the case under the Euro-Med Agree-
ments in their present form.

This situation can be rectified, however, if market access among the
Mediterranean partners is improved through the cumulation of rules of
origin or the creation of a free trade area among the MPCs.2 The Central
European Free Trade Agreement (CEFTA) among the Visegrád coun-
tries was partly signed for these reasons (Balázs, 1997). The European
Commission has proposed the ‘‘diagonal cumulation’’ of origin rules for
the MPCs through their participation in the pan-European system of ori-
gin rules. The proposal, which received political support at the Toledo
and Valencia ministerial conferences in March and April 2002, will allow
exporters based in the MPCs to import intermediate products from other
partner countries and still enjoy duty-free access to the EU market.
Cumulation of origin rules would therefore improve both access to the
EU market and sourcing possibilities and thus intraregional trade among
the MPCs, which currently accounts for only 5 per cent of their total
trade. A precondition for cumulation is to have identical systems of rules
of origin in the agreements and here a lack of institutional complemen-
tarity in origin determination is a main cause of the delay.

A third dynamic effect likely to result from the EMAs concerns the
gains from increased competition. It is argued that integration and thus
competition in the MPCs will threaten public enterprises and national or
local monopolies and oligopolies (United Nations Economic and Social
Commission for Western Asia, 1999). However, in view of the lack of
competition in many MENA countries, characterized by high levels of
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state subsidies, the EMAs are likely to generate dynamic gains from
competition, especially if they include competition provisions (UNCTAD,
1998a, 1998b).

A final, more general, remark on the nature of dynamic effects is that
the progressive nature of liberalization in the EMAs (a 12-year transi-
tional period) necessarily means that, if dynamic gains occur, these will
accrue incrementally and their impact is likely to vary across countries.
Again, this necessitates some qualification of the case for dynamic gains
from the EMAs. None the less, on balance the arguments and evidence
discussed here suggest that deep integration agreements between the
European Union and the MENA countries could lead to substantial
overall welfare gains. But can these potential gains be realized?

Euro-Med Agreements and regulatory issues

It is not possible to assess whether the potential welfare gains of the
EMAs have been realized until they are fully implemented. To make
some assessment of the likely realization of welfare gains, we must assess
the substance of the agreements themselves, particularly the ‘‘new’’ reg-
ulatory policy areas.

Technical barriers to trade

A first observation that can be made with respect to technical barriers to
trade (TBTs) in the EMAs is that the European Union extends its ‘‘new
approach’’ philosophy in dealing with technical standards and regulations
to the MENA region. The objective of mutual recognition (of confor-
mance assessment) is present in the body of the agreement, even though
the language remains very vague, especially with regard to the objec-
tive of concluding agreements on the mutual recognition of certification
‘‘when the circumstances are right’’ (Art. 40, section 2). There are no
further specifications on the conditions or criteria that would determine
when the circumstances might be right. The agreement with Tunisia does,
however, provide for the updating of Tunisian laboratories in order to
help facilitate the conclusion of mutual recognition agreements for con-
formity assessment (Art. 51 (b)). It remains to be seen whether these
vague commitments will ultimately result in the conclusion of mutual
recognition agreements. But it seems unlikely that full mutual recogni-
tion of regulatory policies will be feasible in the short to medium term
given that the ‘‘new approach’’ assumes an equivalence of national regu-
latory policies. For most MPCs, such equivalence of regulatory systems is
some way off. Mutual recognition of test results may be a less distant
prospect. In this regard, the European Union has indicated a possible
approach in its agreement with Israel on the mutual recognition of the
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Organisation for Economic Co-operation and Development’s principles
of ‘‘good laboratory practices’’ and conformance assessment programmes
(Official Journal, 1999). Under this agreement the European Union will
recognize any test facility found in conformity with the OECD’s ‘‘good
laboratory practices’’ requirements (OECD, 1981).

In the case of Turkey, which forms a customs union with the European
Union, the EU model for dealing with TBTs has been applied.3 In other
words, the acquis communautaire is to be applied by Turkey. In this case,
the mutual recognition of, for example, conformity assessment proce-
dures becomes a more likely if not imminent prospect. It is unlikely that
the MPCs that do not have the motivation of EU accession and do not
adopt the full acquis will be able to enjoy such treatment.

Mutual recognition is only one facet of the agreements. There is also
the objective of bringing Tunisian procedures and practices in line with
European ones, through encouraging the use of EU rules and standards
by Tunisia for industrial and agri-food products (Art. 40, section 1, and
Art. 51 (a)). Approximation or standardization with European standards
generally also means conformity with international standards. Tunisia
has, for example, made efforts in recent years, and 80 per cent of the
national standards are believed to be in conformity with international
equivalents (Handoussa and Reiffers, 2002). As a means of promoting
harmonization or regulatory norms and standards there are also general
procedural provisions in Article 52 (entitled ‘‘The approximation of leg-
islation’’) that provide for cooperation ‘‘aimed at helping [Tunisia] to
bring its legislation closer to that of the Community in the areas covered
by the agreement’’.

The issue of approximation is also reflected in Article 59 on closer
cooperation on customs matters. This introduces the use of the ‘‘Single
Administrative Document’’ and creates a link between the EU and
Tunisian transit systems and seeks to simplify customs checks and pro-
cedures. Progress in such trade facilitation issues can be expected to be
rather more straightforward than dealing with TBTs because of the lower
demands in terms of institutional capabilities.

If the Euro-Mediterranean Partnership is to function effectively, some
lessons will have to be drawn from the EU experience with the internal
market. The need to promote policy approximation/harmonization is
likely to be one of them. A first step in this direction has been made with
the creation of the programme on Euro-Mediterranean Market Mecha-
nisms, dubbed ‘‘Euro-Med Market’’. This programme is intended to
identify areas where harmonization with EU rules would be particularly
useful and then address them as a matter of priority.4

The trade dependence of the MPCs makes a de facto approximation
desirable because this would result in lower transaction costs and higher
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revenues. The business community has identified the simplification and
harmonization of customs procedures and other technical barriers as
being a priority.5 In sum, the Euro-Med Partnership is likely to progress
in the field of technical barriers because they are relatively uncontro-
versial, have visible benefits and are strongly supported by business.

Services

The EU current account balance with the MPCs (excluding Cyprus,
Malta and Israel) has traditionally been in surplus for the past 10 years.
Whereas trade in goods systematically showed a surplus, trade in services
has mostly been in deficit. Services trade between the European Union
and the Mediterranean shows little diversification: tourism and transport
together represent more than two-thirds of total trade in services (see
figure 5.1). The EU services balance has generally been in deficit in these
sectors, whereas other services (communication, construction, informa-
tion technology and financial services) have been in surplus.

The transport sector in the Mediterranean (especially maritime and
port facility services) is characterized by substantial regulatory barriers –
these services typically belong to the public sector, which retains a de
facto monopoly. Because transport and tourism represent most of the
trade and because transport has, in particular, been systematically ex-
cluded from the General Agreement on Trade in Services (GATS)
schedules by MPCs, inclusion of these sectors in the EMAs would clearly
be WTO-plus, but this has not occurred.

The EMAs reaffirm the parties’ obligations under GATS, ‘‘particularly
the obligation to grant reciprocal most-favoured-nation [MFN] treatment
in the service sectors covered by that obligation’’ (Art. 32, section 1). But
the EMAs do not go beyond GATS commitments. Each party’s exemp-

0

Total services trade

Transportation,

tourism and travel€
m

il
li

o
n

18,000

16,000

14,000

12,000

10,000

8,000

6,000

4,000

2,000

1992 1993 1994 1995 1996 1997 1998 1999 2000

Figure 5.1 Share of transport, tourism and travel services in total services trade
from the Mediterranean to the European Union, 1992–2000 (@ million)
Source: Eurostat (2001).

EURO-MEDITERRANEAN AGREEMENTS 113



tions from MFN commitments under GATS are carried over into the
EMAs. MPC commitments under GATS are at best modest. Of the 161
sectors of Central Product Classification nomenclature of the WTO,
Tunisia is committed to only 11.0 per cent, Egypt to 26.7 per cent,
Morocco to 21.1 per cent and Israel to 29.8 per cent.6 Thus the scope for
regional preferences in services through the EMAs has not yet been ex-
ploited. So the Article V provisions of GATS for regional trade agree-
ments in services have not really been applied.

For agreements with countries that are not members of the WTO and
thus not signatories to GATS, a framework agreement similar to GATS
is included. At the time of the EMA negotiations, Jordan was, for ex-
ample, not a member of the WTO, so the EU–Jordan EMA provides for
best endeavours in progressively open services markets and for a review
after five years of the possibility of negotiating an agreement under
GATS Article V. The EU–Jordan EMA also provides for MFN on the
establishment of firms in sectors other than maritime, air and inland
waterways transport. Jordan accepted commitments for over 68.9 per
cent of the services listed by the WTO.7

The EMAs also include provisions on procedural measures to help
further the scope of the liberalization of trade in services, with a view to
creating full rights of establishment (Art. 31, section 1). The implemen-
tation of these objectives is in the hands of the Association Council, which
is to take account of past experiences and the obligations under GATS
when making the necessary recommendations (Art. 31, section 2). At the
first Euro-Mediterranean Ministerial Meeting on Trade of 29 May 2001
in Brussels, trade ministers established a Working Group on services and
charged it with the task of exchanging information and sharing experi-
ence in services trade with a view to ultimate further liberalization.8 The
Working Group is not part of any mandated negotiation. Its task is con-
fined to the preparation of negotiations, at both bilateral and multilateral
levels, and coordination between both levels. At their second ministerial
meeting in Toledo on 19 March 2002, trade ministers reaffirmed the work
of the Working Group and recommended assessments of possible liber-
alization in a number of sectors.

Despite the rhetoric and the creation of a Working Group on services,
the widening of services liberalization (i.e. coverage) under the EMAs
has remained limited. The MPCs have shown little interest in taking
initiatives to deepen or broaden their obligations under GATS, and
the European Union is pursuing the expansion of liberalization in non-
sensitive sectors. As far as the right of establishment is concerned, the
European sensitivities associated with immigration and the movement of
labour from the periphery are likely to produce few concessions on
‘‘mode 4’’ services, which involve the movement of natural persons to
perform services in importing countries. Given that a new round of mul-
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tilateral negotiations – the Doha Development Agenda – has been
launched, it remains to be seen whether the parties will expand the cov-
erage and schedules at the bilateral, rather than the multilateral, level.

Public procurement

In Article 41 of the EMAs the liberalization of public procurement is set
out as an objective for the Association Council to implement.9 So far,
only a few implementing initiatives have been taken. Some indication of
the European Union’s possible future approach might be provided by
two agreements that have been signed within the framework of the in-
terim EMA with Israel. The first agreement aims to ‘‘complement and
broaden’’ the scope of either party’s commitments under the plurilateral
Government Procurement Agreement (GPA) of the WTO, which both
the European Union and Israel have signed. Additional reciprocal con-
cessions have already been made for urban transport vis-à-vis the other
signatories of the GPA. The European Union included opening up the
procurement of bus services vis-à-vis Israel; the latter will ‘‘use its best
endeavours’’ to further market opening on bus services and medical
equipment (Official Journal, 1997b). The second agreement is a purely
bilateral deal, establishing the mutual opening of procurement by pro-
viders of public telecommunication services and operators of public tele-
com networks through the mutual introduction of national treatment
(Official Journal, 1997b). The agreement reflects the European Union’s
interest in and strong position on telecommunications, which was also
evident in the GPA negotiations during the Uruguay Round.

The European Union’s agreement with Turkey establishing a customs
union, Decision 1/95, contains a similar objective to that of the EMAs:
the mutual opening up of government procurement markets (Art. 48).
The wording is more concrete with regard to implementation: ‘‘as soon
as possible after the date of entry into force . . . the Association Council
will set a date for the initiation of the negotiations.’’ These negotiations
were initiated by Decision 2/2000 of the EU–Turkey Association Council
(Official Journal, 2000).

The impact of the provisions on public procurement in the agreement
with Tunisia (and other partners) is likely to be minimal and, at best, will
lead to incremental opening. This is mainly owing to the presence of
persistent political, institutional and ideological obstacles and the fact
that the public sector is and remains strongly embedded in the MENA
societies. Decades of state domination and ‘‘big spending’’ cannot be
changed in a fortnight. Public procurement is gradually being opened up
and made more transparent as part of a larger tendency to reduce the
direct involvement of the state in the economy. Against this background,
sector-by-sector agreements similar to the one struck with Israel may
offer a way forward, with general measures being promoted by, for ex-
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ample, more MENA countries signing up to the WTO Government Pro-
curement Agreement.

Investment

As discussed above, the creation of an environment conducive to invest-
ment was a key driver of economic cooperation in the Euro-Med Part-
nership. But provisions in the EMAs on investment are limited. There
is general hortatory language on the ‘‘promotion and protection’’ of
investment by harmonizing and simplifying procedures and through the
conclusion of investment protection agreements and agreements pre-
venting double taxation (Art. 50). This absence of concrete provisions is,
in part, owing to the political debate within the European Union on the
question of competence, which has influenced the Union’s lack of posi-
tion in multilateral as well as regional investment agreements.

The EU member states show great keenness to retain national control
over investment rather than see it move into EU competence.10 Inter
alia, this was showcased at the Nice Summit (2000), where EU member
states agreed to amend Article 133 of the Treaty of Rome (which governs
the Union’s common commercial policy) by extending EU competence to
a number of ‘‘new’’ areas. In a few sensitive sectors such as audio-visual
services (e.g. ‘‘l’exception culturelle’’) and investment, EU member
states did not agree on handing over ‘‘shared’’ or ‘‘mixed’’ competence to
the European Union (strictly speaking to the European Communities).
With the ratification of the Treaty of Nice, investment will therefore be
one of a few most sensitive issues that remain subject to the rules and
procedures of intergovernmentalism, as opposed to the ‘‘community
approach’’. One of the consequences of this is that investment is covered
by a plethora of bilateral investment treaties (BITs) between individual
EU member states and MPCs. BITs are considered to be the single most
important tool in investment relations between countries. Figure 5.2
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shows the rising trend with which BITs have been concluded between
EU member states and MPCs, between 1960 and 1996. This trend has
continued since 1996.

Competition

As it became clear that the new relations between the European Union
and the Mediterranean would take the form of a ‘‘Partnership’’ and thus
encompass more than just market access commitments, competition pol-
icy became a desired domain of cooperation for the European Commis-
sion. The Commission’s desire to include competition flows from experi-
ence with the European internal market, for which competition policy
has long constituted one of the main foundations. The Commission
sought the inclusion in the EMAs of principles similar to those em-
bodied in EU primary (and secondary) legislation. The inclusion of com-
petition provisions was envisaged as a means of injecting much-needed
dynamism into the Mediterranean economies and locking in ongoing
reform (Pons, 2002). Some MPCs lacked effective competition laws
and several sectors of the economy in many MPCs were dominated
by the public sector. The Commission was also concerned about anti-
competitive practices in MPCs that could discriminate against EU firms
in the Mediterranean.

For the MPCs, the advantages of concluding an agreement including
rules on competition were far from obvious. No laws of this kind have
ever been adopted in Lebanon and Syria, and Egypt and Jordan have
only recently embarked on the process of creating competition law.
Moreover, the whole region is characterized by a lack of a competition
culture, which is arguably a far more important ingredient in making
competition work than the mere adoption of a formal legal framework.
The MPCs therefore saw it as essential to limit the scope and defer the
implementation of the commitments on competition, even though most
realized that competition policy is beneficial in bolstering the national
economy. The issue then became one of the European Union granting
temporary derogations and providing technical assistance, administrative
cooperation and financial support in return for the inclusion of competi-
tion provisions in the EMAs.

The European Union model for competition was clearly present in the
form of the EU primary legislation, and particularly Articles 85 to 94 of
the Treaty of Rome (now Articles 81 to 89 of the Treaty on European
Union) addressing anti-competitive practices such as cartels, monopolies
and market-distorting state aid. These ‘‘ingredients’’ had been used be-
fore in the negotiations with the CEECs and provided an obvious basis
for the EMAs. In effect, the EMAs incorporate the basic philosophy
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of eradicating collusive behaviour (Art. 36, section 1(a)), the abuse of
a dominant market position (section 1(b)) and competition-distorting
state aid (section 1(c)). Even though the wording of Article 36 is more
general than the elaborate description of what is considered to be anti-
competitive in the relevant articles of the Treaty of Rome, de facto dif-
ferences remained limited. Article 36, paragraph 2, states: ‘‘any practices
. . . shall be assessed on the basis of the criteria arising from the applica-
tion of the articles 85, 86 and 92 [sic] of the Treaty establishing the Eu-
ropean Community.’’ In short, a wider interpretation of the articles is
necessary because reference is made to EU law, i.e. secondary legislation
(Hakura, 1999).

In addition to Article 36 on cartels, monopolies and state aid, the
EMAs also require adjustment of state-owned monopolies engaged in
commercial activities (Art. 37), public enterprises and enterprises that
are granted special or exclusive rights in order to fulfil their socio-
economic functions (Art. 38). Article 37 specifies that ‘‘any state monop-
olies of a commercial character’’ will be progressively adjusted ‘‘so as to
ensure that by the end of the fifth year of the agreement no discrimina-
tion regarding the conditions under which goods are procured and mar-
keted exists’’. Article 38, with respect to public enterprises, has a similar
objective, ensuring that no measures that disturb trade or run counter to
the interests of the parties can be adopted from the fifth year following
the entry into force, while safeguarding the specific functions assigned to
those enterprises.

The implementation of paragraphs 1 and 2 of Article 36 is in hands of
the Association Council, which will adopt the necessary rules within five
years of the entry into force of the agreement. So far, no rules have been
adopted. The first decisions are not expected until 2003. The Europe
Agreements, in which implementation rules had to be taken within
three years after entry into force, are indicative of the way the Euro-
Mediterranean Association Councils can be expected to implement the
competition provisions in the EMAs. Here the European Union law
(Community acquis) is preponderant.

In addition to the back-loaded implementation agenda, some tempo-
rary derogations were allowed. For example, for five years after the entry
into force of the agreement, Tunisia will be regarded as a disadvantaged
region under Article 88, section 3(a) of the Treaty establishing the
European Community, which means that state aid can continue to be
granted. During the same period, Tunisia may grant state aid for re-
structuring purposes to the sectors that fall under the European Coal
and Steel Community, in accordance with the conditions of Article 36,
section 4(a). Until the rules for the implementation of Article 36, section
1(c) on state aid are adopted, GATT rules on anti-dumping, counter-
vailing duties and subsidies (GATT Articles VI, XVI and XXIII) apply.
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Environment

The proximity of the partners and the commonality of environmental
problems made environmental cooperation an important issue on the
agenda of the Euro-Med Partnership. Article 48 of the Agreement with
Tunisia has the aim of ‘‘co-operation to prevent deterioration of the en-
vironment, to improve the quality of the environment, to protect human
health and to achieve rational use of natural resources for sustainable
development’’. Furthermore, the parties undertake to cooperate in the
following areas: soil and water quality; the consequences of development,
particularly industrial development (especially safety of installations and
waste); monitoring and preventing pollution of the sea.

These provisions resemble the Preamble to the Agreement Establish-
ing the WTO, which states that the members seek to ‘‘protect and pre-
serve’’ the environment and strive for an ‘‘optimal use of the world’s
resources in accordance with the objective of sustainable development’’
(WTO, 1995, p. 4). The EMAs go one step further than the WTO by
aiming to ‘‘improve the quality’’ of the environment. Even though spe-
cific areas of cooperation are listed, these are only indicative. The general
lines of policy are set out by the short- and medium-term priority action
programme for the environment (SMAP), created in 1997. The SMAP
provides for capacity-building, training and the use of environmental im-
pact assessments. Even though on substance the parties go further than
what is agreed upon in the WTO, the EMAs contain no trade-related
procedural provisions that balance environmental protection and trade
liberalization.

Overview

The above summaries of the regulatory commitments of the EMAs do
not suggest much in the way of deeper integration in either substantive or
procedural commitments. In summing up, I translate these into the dif-
ferent dimensions of the concept of WTO-plus set out in chapter 2.

Coverage

Cooperation on regulatory issues in the EMAs is limited. In the area of
services and government procurement, coverage does not qualify as
WTO-plus. Investment provisions do not attain the (minimal) level of
protection of the WTO and are therefore WTO-minus. Competition is
WTO-plus in the sense that there are no multilateral rules on competi-
tion. On substance, the environmental provisions go further than the
WTO in that they seek to improve the quality of the environment (rather
than just ‘‘preserve and protect’’ it). Finally, on technical barriers the
agreements appear to aim for WTO-plus outcomes but, as elsewhere,
much will depend on the implementation of the provisions.
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Procedural elements

The EMAs attempt to promote transparency and predictability through
the simplification of administrative procedures and through the greater
predictability resulting from the introduction of competition rules that
will restrain anti-competitive practices such as state subsidization, cartel-
ization and monopolization. The approximation of legislation and the use
of common rules and procedures (i.e. the Single Administrative Docu-
ment) will also help to promote transparency and predictability in cus-
toms procedures. Transparency through open decision-making remains
limited, in contrast to the American focus on ‘‘due process’’ in the US–
Jordan FTA. In some areas, procedural provisions aim to strengthen ex-
isting national institutions through collaboration. This is particularly the
case in the areas of customs cooperation, the making of technical stan-
dards and conformity assessment. Article 51 (c) specifies that the parties
will cooperate in ‘‘developing bodies responsible for intellectual, indus-
trial and commercial property and for standardisation and quality in
[Tunisia]’’. In the same vein, the objective of concluding mutual recogni-
tion agreements entails the strengthening of Tunisian laboratories. The
extensive provisions on competition will also require the development
and expansion of national competition authorities, and cooperation and
technical assistance is envisaged to help facilitate this expansion.

Policy approximation

In the agreements, the approximation of legislation and regulatory
policies is set out as an objective as far as technical barriers (regula-
tions, standards and conformity assessment procedures) are concerned,
but approximation is not foreseen and is unlikely to take place in any
other area, except for competition policy. On technical barriers, a process
is set in place to identify priority areas where simplification through har-
monization is necessary (Euro-Med Market). Substantive progress will
mostly occur upon creation of the Euro-Mediterranean Free Trade Area.
The case of Tunisia shows that there is high convergence, of about 80 per
cent, between Tunisian and international standards.

Mutual recognition

The EMAs aim to conclude mutual recognition agreements (MRAs) on
conformance assessment and certification procedures. However, the lan-
guage on mutual recognition is rather hortatory. When and how MRAs
will be signed is everything but clear. Moreover, the lack of institutional
conformity and equivalence leaves doubt about swift progress towards
mutual recognition. The asymmetry between the partners makes the
unilateral adoption of European rules and procedures (i.e. approxima-

120 TOMAS BAERT



tion) a more realistic option. Only when substantive progress in this
direction is made will mutual recognition or equivalence be realistic.
In the meantime, technical cooperation and assistance will gear up the
MPCs for mutual recognition.

Regulatory discretion

The nature and the number of possible exceptions or exclusions from the
obligations of the parties will determine the degree of policy discretion.
When looking at the ‘‘loopholes’’ and the conditions attached to the use
of these loopholes in the EMAs, one can conclude that the EMA with
Tunisia is equivalent to the WTO. Whereas GATT Article XXV pro-
vides for the option of waivers or general exceptions to GATT rules, the
EMAs do not include such a provision. For almost every other loophole
of the GATT (anti-dumping and countervailing duties, restrictions to
safeguard the balance of payments, safeguard clause, general and secu-
rity exceptions, governmental assistance for economic development),
there is an identical provision in the EMA. So the EMAs appear to take
the WTO model for norms on discretion.

Effective reviews and remedies

To the extent that regional dispute settlement procedures are faster,
wider or more efficient than multilateral mechanisms, one can argue that
compliance is more effective when they exist. In the EMAs, dispute set-
tlement procedures are covered by Article 86 and are largely similar to
the dispute settlement process in the WTO. There is one important dif-
ference: the wording of Article 86 is less automatic than the rule-oriented
consultation and adjudication procedures in the WTO. Whereas disputes
in the WTO are constrained by time limits and stricter procedural re-
quirements, the EMAs are ‘‘looser’’. Either party ‘‘may’’ refer any dis-
pute to the Association Council (section 1), which the Council may settle
by means of a decision (section 2) and if this is not sufficient either party
‘‘may’’ notify the other of the appointment of an arbitrator (section 4). In
sum, the EMAs provide no strong (or no stronger) framework for the
settlement of disputes and, as a consequence of the emphasis on political
consultation rather than judicial adjudication, the arbitration procedures
are likely to be used sparingly (Hakura, 1999).

Promotion of competitive markets

The EMAs include the basic European philosophy in dealing with anti-
competitive practices, such as cartelization, monopolization and state aid.
The competition commitments are devised as a trade-related instrument,
in that they envisage the promotion of trade and transparency. The ex-
tent to which this will in effect happen depends largely on the imple-
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mentation of the provisions. The lack of a ‘‘competition culture’’ in the
MPCs has been identified as an obstacle to implementation.

Regulatory regionalism: Approaches

The European approach

In some areas the EMAs resemble what could be called a European
approach to regulatory issues. On technical barriers, policy and approxi-
mation and mutual recognition are provided for even though there must
remain some doubt as to whether, and if so when, mutual recognition of,
for example, conformity assessment will be achieved. The de facto ap-
proximation of MPCs’ policies and practices to the European regulatory
standards is a more likely outcome. This will help to reduce transaction
costs and will be driven by the pattern of trade. The approach to compe-
tition policy is also very ‘‘European’’, with the basic set of EU definitions
and rules to eradicate anti-competitive practices being transposed in full.
Here again the implementation phase is still to come. In some areas there
will clearly be a convergence between European and Mediterranean
policies and practices. But EU policy will not change; it will be Mediter-
ranean policies that will have to change.

To what degree will this ‘‘hegemonic harmonisation’’ (as Baldwin calls
it) take place? Experience suggests that the full adoption of the acquis
communautaire occurs only when countries are seeking accession, or
when countries are at a similar level of development to the European
Union but reject EU membership, as in the cases of Switzerland and the
members of the European Economic Area (EEA). Even though the
adoption of the acquis is seemingly the direction in which the Euro-Med
Partnership is moving, it is doubtful that a pan-European economic area
à la EEA, including Central and East European and North African and
Middle Eastern countries, will ever be created. The efforts to harmonize
rules of origin on a pan-European level have illustrated the difficulties
associated with divergent levels of development and limited institutional
complementarity. The end-state and end-date of the Euro-Med project
are hard to predict in view of the multitude of factors shaping the pro-
cess. At this stage, the political incentives or imperatives are not as great
as has been the case in EU negotiations with the CEECs.

In order to better understand the distinctive elements of this EU
approach, it might be worthwhile to draw some comparisons with the US
approach in the Mediterranean Basin. This also touches upon the issue of
regulatory regionalism or competitive (hegemonic) harmonization.
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The US approach

Are there competing European and American models of regulatory lib-
eralization? Recent declarations by United States Trade Representative
(USTR) Zoellick suggest some concern that there are: ‘‘There are over
130 free trade agreements in the world; the United States is party to two.
The issue extends beyond market access because each of these agree-
ments is setting the rules for the future . . . The rules others are making
without us will determine the future’’ (2001, p. 5). Zoellick quotes as an
example Brazil a century ago: ‘‘when electricity was just being introduced
into Brazilian society, the Brazilians looked to Europe as a model, not to
the United States. . . . The example is being repeated again and again in
the world.’’ Zoellick continues: ‘‘The US can also establish models of
success and precedents that we can apply elsewhere’’ (2001, p. 5). In
outlining the costs of the US non-participation in regional trade agree-
ments to the Senate Finance Committee, Jeffrey Schott makes a similar
case. Non-participation in RTAs ‘‘will increase transaction costs and es-
tablish precedents that differ from US practices and proposals that the
signatory might wish to extend to other regional and WTO accords’’
(Schott, 2001).

These statements presume that there exists a priori something like a
European and an American model. What evidence do the regulatory
provisions in the trade agreements that both the European Union and
the United States concluded with Mediterranean partners provide to
support this hypothesis? Answering this question requires us first to look
in more detail at the US-centred agreements with Mediterranean coun-
tries. The free trade agreement between the United States and Jordan is
used here as the basis for tracking the US approach.

The United States and Jordan signed a free trade agreement on 24
October 2000 that provides for the progressive establishment of an FTA
and closer cooperation on a range of trade-related issues. From a US
perspective the motivation for the agreement was to support reforms un-
der way in Jordan that had, among other things, facilitated Jordan’s ac-
cession to the WTO. The United States also wished to send a broader
political signal in the Middle East. In a letter to President Clinton, then
House majority leader Richard Gephardt urged the President to expand
the FTA between the United States and Israel to include countries ‘‘that
sign comprehensive peace agreements with Israel’’ (Gephardt, 1994).

The ratification of the agreement with what was considered to be an
‘‘uncomplicated’’ trade partner turned out to be more difficult than
anticipated. Despite the strong political incentives to adopt the agree-
ment in the aftermath of 11 September 2001, the US Senate foundered
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over the inclusion of labour and environmental provisions in the text of
the agreement. Republican senators expressed the fear that the agree-
ment would have an impact on issues of national sovereignty: the en-
forcement of national environmental and labour legislation could become
binding, possibly trigger trade disputes and potentially lead to sanctions
(on either side). A second concern expressed in the US Senate was that
the US–Jordan FTA would serve as a ‘‘template’’ for subsequent trade
agreements. This was a view the Clinton administration appeared to hint
at and one that was later confirmed by USTR Zoellick. In his speech to
the Senate Finance Committee setting out the Bush administration’s
trade objectives in 2002, Zoellick stated that ‘‘[in 2001] we charted pro-
gress on incorporating labor and environmental concerns in US trade
policy. The US–Jordan Free Trade Agreement is the first US free trade
accord to include enforceable environmental and labor obligations in
the body of the agreement’’, topics that ‘‘we are pursuing . . . in our cur-
rent FTA negotiations’’ (Zoellick, 2002). So the treatment of labour and
environment, as well as other measures in the US–Jordan agreement,
could provide a precedent for other agreements. First some highlights
from the US–Jordan FTA.. Trade in goods and services. The FTA foresees a gradual reduction in

duties over a transitional period of 10 years. Tariff reductions take
place in four stages and follow a so-called ‘‘band-approach’’, in that all
tariffs within a certain range are brought down to a single tariff. The
FTA provides national treatment: ‘‘Each Party shall accord to services
and service suppliers of the other Party, in respect of all measures
affecting the supply of services, treatment no less favorable than that it
accords to its own like services and service suppliers’’ (Art. 3.2(b)).
Jordan agreed to open up its services market to US providers.. Environment. Environment is included in the text of the US–Jordan
agreement for the first time ever, rather than in a side agreement (as
in NAFTA). The agreement states that it is ‘‘inappropriate to en-
courage trade by relaxing domestic environmental laws. Accordingly,
each Party shall strive to ensure that it does not waive or otherwise
derogate from, or offer to waive or otherwise derogate from, such laws
as an encouragement for trade with the other Party’’ (Art. 5.1). Al-
though striving to maintain a high level of environmental protection,
the agreement recognizes the right of each country to establish its own
levels of domestic environmental policies and priorities.11 Further-
more, it is stated that ‘‘a Party shall not fail to effectively enforce its
environmental laws, through a sustained or recurring course of action
or inaction, in a manner affecting trade between the Parties’’ (Art.
5.3(a)).

On procedural matters, the United States and Jordan created a Joint

124 TOMAS BAERT



Forum on Environmental Technical Cooperation, which has the task
of working to ‘‘advance environmental protection in Jordan by devel-
oping environmental technical cooperation initiatives, which take into
account environmental priorities, and which are agreed to by the two
governments’’.. Labour. With the FTA, the United States and Jordan ‘‘reaffirm their
obligations as members of the International Labor Organization (ILO)
and their commitments under the ILO Declaration on Fundamental
Principles and Rights at Work and its follow-up’’ (Art. 6.1). Parallel to
the provision on environmental standards, ‘‘the Parties recognize that
it is inappropriate to encourage trade by relaxing domestic labor laws.
Accordingly, each Party shall strive to ensure that it does not waive or
otherwise derogate from, or offer to waive or otherwise derogate from,
such laws as an encouragement for trade with the other Party’’ (Art.
6.2). Although recognizing the right of each partner to establish its
own domestic labour standards, laws and regulations, the parties will
strive to ensure that these are consistent with the internationally rec-
ognized labour rights. The FTA states that ‘‘a Party shall not fail to
effectively enforce its labor laws, through a sustained or recurring
course of action or inaction, in a manner affecting trade between the
Parties’’ (Art. 6.4(a)).. Intellectual property. Most international standards for the protection
of intellectual property rights (IPRs) have been incorporated in the
US–Jordan agreement. In the first place, the agreement requires Jor-
dan (and the United States) to give effect to various World Intellectual
Property Organization agreements, including those covering trade-
marks, geographical indications, copyrights and patents. Enforcement
of IPRs is a clear priority and Article 4.24 sets out the requirement
that each country ‘‘shall ensure that its statutory maximum fines are
sufficiently high to deter future acts of infringement’’. Most provisions
come into effect between six months and three years from the date of
entry, whereas some will take effect upon entry.. Procedural provisions. The FTA establishes a dispute settlement body,
and an associated Memorandum of Understanding on Transparency in
Dispute Settlement has been signed. The Memorandum obligates the
parties to ‘‘solicit and consider the views of members and their re-
spective publics in order to draw upon a broad range of perspectives.
Any submission made to a dispute panel once established, will be
made available to the public; oral presentations before the panel shall
be open to members of the public; the panel shall ‘accept and con-
sider’ amicus curiae submissions by individuals, legal persons, and
NGOs; and the panel shall release its report to the public.’’
Although the US–Jordan FTA is innovative and expands the horizon
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on certain issues, little is said on technical barriers and sanitary and phy-
tosanitary (SPS) measures. On TBTs, technical assistance and mutual
customs cooperation are established. On SPS measures, the parties en-
visage ‘‘bilateral . . . consultations on recognition of equivalence’’.12 In
addition, GATT Article XX is incorporated into the agreement in order
not to reduce the level of protection of human, animal or plant life. On
government procurement, the parties agree to enter into negotiations
upon Jordan’s accession to the WTO Government Procurement Agree-
ment (Art. 9).

The procedural provisions of the FTA reflect the US approach in
ensuring due process and transparency and contrast somewhat with the
EU approach. On the whole, however, the main conclusion that can be
drawn from a brief comparison between the regulatory approaches of
the European Union and the United States in the MENA region is that
there is not a great divergence between the respective approaches to
how things are done. There is, rather, a difference in what is done, i.e. the
coverage of areas where cooperation is established. The European Union
shows an interest in the approximation of laws and standards and is keen
on introducing competition policy in the EMAs, whereas the United
States introduces environmental and labour issues in the body of a trade
agreement. The United States also indicates its interest in strengthening
the framework of cooperation on intellectual property rights. Both the
European Union and the United States refrain from commitments on
investment in the respective agreements and aim to bolster investment
mainly through bilateral investment treaties.

Hence, rather than representing a model or template of regulatory lib-
eralization, the agreements disclose the European and American interest
in introducing (new) areas of cooperation. In a speech on a possible
conclusion of an FTA with Singapore, EU Trade Commissioner Pascal
Lamy made the concept of WTO-plus understood as ‘‘enhancing the
EU’s multilateral ambitions’’ (Business Times, 2002). This definition
seems to apply to a considerable extent in the MENA region. Intellectual
property rights, labour and environmental issues are part of the United
States’ multilateral ambitions, whereas a multilateral framework on com-
petition is among other issues favoured by the European Union. These
preferences were reflected in their respective agendas for the third and
fourth WTO Ministerial Conferences in Seattle (1999) and Doha (2001).
This observation also supports the thesis that large industrialized trading
partners such as the European Union and the United States seek to ad-
vance issues at a regional level when a consensus is much harder at the
multilateral level.

Even though the United States and the European Union both show an
eagerness to introduce different areas of cooperation with the MPCs,
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there is – for the time being – little reason to worry about institutional
incompatibility in their respective approaches. Neither the European
initiatives on, for instance, technical barriers or competition nor the US
initiatives on the environment and labour standards are ‘‘deep’’ or far-
reaching commitments. Thus, even though cooperation is established
in some areas for which no extensive framework has been set in the
WTO, the respective commitments do not take things much further than
what has been agreed upon at the multilateral level. In other words, the
agreements are not WTO-plus. Moreover, both the European Union and
the United States show great interest in guaranteeing conformity to
WTO disciplines, which also reduces the risk of regulatory regionalism.
This brings us to the final question on regionalism and multilateralism.

The Euro-Med Agreements and the multilateral system

As noted above, the EMAs are not ‘‘deep’’ and are generally not WTO-
plus. This implies that they cannot significantly deviate from the WTO
path and philosophy or unduly add obscurity and complexity to the world
trading system. The liberalization of services, for instance, makes full
reference to the parties’ schedules and exceptions under GATS and pro-
vides for extensions in line with GATS commitments. On government
procurement, the EU agreement with Israel was within the framework of
the plurilateral GPA. Even on environmental policy the philosophy of
the EMAs and the WTO appear to be similar. In short, wherever pos-
sible, the parties to the EMAs have made reference to the relevant WTO
agreements. On balance, then, one can conclude that the substance of the
EMAs on regulatory issues is WTO compatible and is unlikely to detract
from multilateral liberalization.

The European Union has also become much more sensitive to the
compatibility of its RTAs with WTO rules since the Uruguay Round, and
the EMAs and the Barcelona process date from this post–Uruguay
Round period. The European Union was not always so concerned about
the compatibility of its RTAs. The North American Free Trade Agree-
ment (NAFTA) was concluded during the Uruguay Round. Until this
time the United States had been a staunch supporter of multilateral trade
liberalization and had not engaged in regional trade pacts – the only ex-
ceptions being the FTAs with Canada and Israel. During the Uruguay
Round, however, the United States shifted to embrace regionalism when
multilateral negotiations were proceeding slowly, and others followed
suit as part of what was perceived as an ‘‘insurance policy’’ against a lack
of results in the GATT/WTO. When the European Union maintained a
quasi-monopoly over the conclusion of RTAs, it was less concerned
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about compatibility, but when more countries started using the provisions
of GATT Article XXIV governing FTAs and customs unions the EU
position shifted.

On the one hand, the European Union was concerned about the
potential trade-diverting effects of other agreements, such as the effects
of NAFTA on EU trade and investment in Mexico (see chapter 4). On
the other hand, although the European Union wanted a clarification of
Article XXIV, which was generally considered to be ambiguous, the Euro-
pean Union itself might be in trouble, in view of the plethora of (often
asymmetrical) trade agreements it signed over the years, if Article XXIV
were to be applied stringently. The strengthened dispute settlement pro-
cedures of the WTO even raised the possibility of a case being brought
on the compatibility of an RTA with WTO Article XXIV.

These EU concerns were reflected in a later 1997 Commission Com-
munication:

[T]he EU . . . has an interest in further reinforcing the position of its own agree-
ments in the WTO. There is an unwelcome level of uncertainty in GATT rules,
which do not mesh with the binding nature of the Dispute Settlement System.
Therefore, while we need to be aware of the need to avoid putting at risk our own
free trade agreements, clearer GATT rules would help both the EU’s market ac-
cess interests and its interest in greater certainty for its own agreements . . . The
fact that a number of our trading partners are themselves likely to put preferen-
tial agreements in place is a cause of concern, given the uncertainties identified in
respect of Art. XXIV. (European Commission, 1997)

EU concerns over the conformity of regional trade agreements with
GATT rules remained, despite the creation at the end of the Uruguay
Round of the Committee on Regional Trade Agreements and the Un-
derstanding on the Interpretation of Article XXIV. As a result, the June
1996 European Council in Florence mandated the European Commission
to investigate the evolution and the WTO conformity of EU-centred
preferential trade agreements. From this time the Commission made it
clear that the issue of WTO compatibility would have to be addressed
before signing any new RTA. The agreements with South Africa, Mexico
and Chile, the negotiations with Mercosur and even ACP relations testify
to this trend.

These concerns are also mirrored in the Barcelona process, where ex-
tensive reference is made to guaranteeing the conformity of the EMAs to
world trade rules. In the Commission’s view, in order to be WTO com-
patible, reciprocity had to be introduced in Euro-Mediterranean trade
relations. The Cooperation Agreements were largely asymmetrical, with
the European Union according mostly unilateral preferences. Moreover,
there was no full coverage of all sectors under the Cooperation Agree-
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ments, so concessions needed to be extended on the sensitive area of
agriculture if the ‘‘substantially all trade’’ condition of Article XXIV,
section 8, was to be met. It was in this atmosphere of WTO compatibility
that the commitments in the new regulatory policy areas were agreed
upon.

In short, there is little to indicate that the EMAs are detracting from
multilateral liberalization, adding complexity to global trade or resulting
in the preferential administration of regulatory policies against the inter-
ests of third countries. In the first place, this relates to the nature of the
regulatory provisions: no substantive ‘‘deep’’ or WTO-plus commitments
have been undertaken. Most of these substantive commitments have in
any case not been implemented. Second, the political context in which
the EMAs are signed is one of heightened awareness and concern over
WTO compatibility.

Conclusion

The Euro-Med Partnership is a process that is very much driven by fac-
tors other than economic or commercial interest. There is more behind
Euro-Med integration than the economic rationale. This can to a certain
extent be attributed to the lack of an effective European Common For-
eign and Security Policy. Europe, often said to be an economic giant but
a political dwarf on the international scene, employs its economic muscle
also for non-economic purposes. Free trade agreements and unilateral
trade preferences have become key ingredients of European political
relations. Consequently, when political relations are troubled, this can
easily affect the economic and regulatory dimension of the agreement. A
spiral of violence in the Middle East, for instance, has occasionally led to
demands in Europe to suspend economic concessions in the Euro-Israeli
Association Agreement.

The regulatory dimension of the Euro-Med Partnership has to be
evaluated against these other factors. The prevalence of political and
geo-strategic motives in the Barcelona process makes the economic and
regulatory dimension of the Barcelona process rather unpredictable. In
addition, the lack of a prospect of accession for the countries concerned
makes it difficult to predict where the process will end up and when.

The discussion of existing studies of the quantitative impact of ‘‘deep’’
agreements between the European Union and countries of the southern
and eastern Mediterranean suggests that regulatory elements of the
agreements could contribute a good deal to overall welfare. But some
caution is called for in accepting the case for the dynamic gains hinted
at by many authors. The qualitative analysis of the current Euro-Med
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Agreements suggests that the potential gains from the EMAs are un-
likely to be fully realized owing to the limited effectiveness of the agree-
ments.

The Euro-Med Agreements are characterized by a gradual and limited
coverage of regulatory issues. Even though I have not undertaken a
comparison between the Europe Agreements and the Euro-Med Agree-
ments here, there seems to be little doubt that the latter are a ‘‘weaker
and slower’’ version of the former. A crucial difference between the two
sets of agreements is that the Central and East European countries have
the prospect of EU membership, which is not the case for the Middle
Eastern and North African countries (except for Cyprus, Malta and ulti-
mately Turkey).

This chapter has argued that the hortatory language in most provisions
of the Euro-Med Agreements makes them ineffective in addressing reg-
ulatory barriers to trade. Moreover, there are few procedural mecha-
nisms for ensuring compliance. In terms of substance there are, as yet, no
substantive commitments in public procurement, services or the right
of establishment/investment. However, it is necessary to point out that
the Euro-Mediterranean Partnership is a long-term process. The basic
framework of Euro-Med relations has been set out with the Barcelona
Declaration and this framework is likely to grow. One promising pros-
pect for the Euro-Med Partnership is to turn the network of bilateral
Association Agreements into a single Euro-Mediterranean economic
space. This would clearly be a form of deeper integration and would re-
quire a strengthening of subregional integration in the Mediterranean,
which could, in part, be achieved by the diagonal cumulation of origin
rules.

The potential of the Euro-Med Partnership will be fully realized only
once all partners have signed a Partnership Agreement with the Euro-
pean Union and these agreements have been ratified. To date, only four
of the agreements signed since the Barcelona Declaration have been
ratified (the agreements with Tunisia, Morocco, Egypt and Jordan).
Moreover, the ratification of the EU–Jordan EMA showed how slow
ratification can be even for an ‘‘uncomplicated’’ dossier.

In two areas (competition and technical barriers) the Euro-Med
Agreements show signs of being WTO-plus. But the degree to which
these areas are really WTO-plus will depend on whether and how they
are implemented. Greater progress in technical standards, regulations
and conformance assessment has probably been made because the bene-
fits are more visible here than in other areas. Trade patterns between the
European Union and the MPCs also illustrate the potential impact of
such closer cooperation. The picture is less clear with respect to compe-
tition policy, which was presented by the European Commission as part
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of the ‘‘Partnership package’’. The European competition philosophy has
been successfully introduced in the EMAs, but the impact of the compe-
tition provisions will also depend on how they are implemented.

The developments in TBTs and competition provide some support for
the view that the European Union is transposing its regulatory ‘‘model’’
into the Euro-Med Agreements and thereby acting as a ‘‘regional regu-
latory hegemon’’ vis-à-vis the MPCs. However, regulatory regionalism
in the Mediterranean Basin is benign rather than malign. The shallow
nature of the agreements that both the European Union and the United
States have signed also means there is likely to be only a limited diver-
gence of the respective approaches. Furthermore, the EMAs appear to
be signed in a context of a heightened awareness about the possible
threat of regional trade agreements to the multilateral trading system.

Notes

1. The relationship between the Europe Agreements and the demands for a new Euro-
Med relation parallels Richard Baldwin’s ‘‘Domino Theory’’ (1995): a change in the
preferential status of one country will alter the position of everyone else in the hier-
archy, resulting in demands for a deepening of the preferential status from those affected
by the change.

2. Full multilateral liberalization is another, less realistic option.
3. Article 8, Council Decision 1/95, and implemented by Decision 2/97 of the Association

Council (Official Journal, 1996, 1997a).
4. Fourth Euro-Mediterranean Conference of Ministers for Industry, ‘‘Conclusions’’,

Malaga, 9–10 April 2002.
5. Fifth Euro-Mediterranean Business Summit, ‘‘Mediterranean Region and the Global

Economy. Final Declaration of the Summit’’, Istanbul, 1–2 March 2002.
6. Ibid., p. 10.
7. Ibid., p. 10.
8. First Euro-Mediterranean Ministerial Meeting on Trade, ‘‘Conclusions of the Presi-

dency’’, May 2001.
9. The article states that ‘‘the parties shall set as their objective a reciprocal and gradual

liberalisation of public procurement contracts and the Association Council shall take
the steps necessary to implement paragraph 1’’.

10. See also chapter 4 on how this shaped policy on investment in the negotiations with
Mexico.

11. These provisions are in line with the NAFTA provisions on environment.
12. ‘‘Joint Statement on WTO Issues’’, Annex to the US–Jordan Free Trade Agreement;

see also http://www.ustr.gov/regions/eu-med/middleeast/US-JordanFTA.shtml.
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6

The North American Free Trade
Agreement

Julius Sen

Introduction

This chapter explores whether policy reforms and their implementation
in the ‘‘new’’ regulatory areas of the North American Free Trade
Agreement (NAFTA) serve to support or impede the multilateral pro-
cess. In other words, do NAFTA’s provisions in the ‘‘new’’ regulatory
areas go beyond those of the World Trade Organization (are they WTO-
plus or not) and, if so, how and to what extent? The chapter endeavours
to reach a determination on this point and to assess some of the broader
implications of NAFTA for regulatory approaches at the multilateral
level.

NAFTA is a good case to study for several reasons. In the first place it
is a powerful new regional trade agreement (RTA) with the United
States at its centre. It is therefore capable of developing regulatory sys-
tems of its own that could genuinely threaten the principles promoted at
the multilateral level. Secondly, it links a developing country (Mexico)
with two highly developed economies (the United States and Canada)
within a single RTA. This poses a significant challenge to the regula-
tory systems of all the parties involved and could provide some valu-
able insights into whether developing and developed countries can co-
exist within a single multilateral arrangement, and, if so, how. Thirdly,
NAFTA as an agreement, together with its two side agreements on
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labour and the environment, is structured differently from the single
undertaking that emerged from the Uruguay Round. Does this matter
and could it influence the way in which the multilateral process develops?
Finally, NAFTA does not replicate the institutional arrangements of the
WTO, but opts for a more flexible and diffuse structure. Could there be
lessons and indicators here for the multilateral process?

Although some of these issues are obviously beyond the scope of this
chapter, they are nevertheless of linked significance, and thus need to be
borne in mind when considering the broader implications of NAFTA’s
regulatory systems for the multilateral process.

Scope of the chapter

Both NAFTA and GATT/WTO seek to promote improvements in the
way that trade policy and trade regulations are made, applied and ad-
judicated. Improvements in the transparency of trade policy-making and
regulatory intervention, the use of clear and fair rules, the creation of
institutions that act in support of these systems, improved levels of com-
pliance with commitments, and effective redressal procedures are just
some of the features of the domestic policy environment that are thought
to be essential to the process of building a rules-based system, whether at
the regional or multilateral level.

The question this chapter addresses is whether NAFTA’s regulatory
systems, in certain select areas, are compatible with the multilateral pro-
cess and work to further its principles or not. In other words, is NAFTA
‘‘institutionally compatible’’ with the WTO?1 To assess whether this is
the case, NAFTA’s policies and practices with respect to some of the
more important ‘‘new’’ regulatory areas will be explored: technical bar-
riers to trade; food safety; public procurement; services; investment.
Other regulatory issues, including those concerning the side agreements
on labour and the environment, though important and interconnected
with some of these issue areas mentioned above, have not been included
because this would make the study unwieldy. There are, however, refer-
ences to these issues in the chapter. A wider coverage would not in any
case significantly change some of the essential lessons and conclusions.
The issue areas proposed for this analysis are therefore selective rather
than exhaustive but are no less representative of NAFTA’s regulatory
regime for that.

Methodology

The impact of regulatory measures in the issue areas mentioned above
will be assessed in accordance with the analytical framework developed
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by Woolcock and Sampson, which employs a yardstick that evaluates the
impact of regulatory regimes in RTAs largely on the basis of their sub-
stantive, institutional and procedural implications. To provide a fuller
picture of what is happening in the NAFTA context, this chapter will also
briefly explore the contribution of the political process that underpins the
agreement to NAFTA’s regulatory regime, because this appears to be
decisively important in certain circumstances.

Measuring whether NAFTA’s regulatory systems are WTO-consistent
or WTO-plus is less subjective than would at first seem to be the case.
This is for three reasons. First, the coverage and scope of the agreement
itself indicate whether an RTA goes beyond the commitments required
at the multilateral level – as with the coverage of investment, services and
government procurement in NAFTA. In these areas NAFTA is clearly
WTO-plus to a significant degree by virtue of coverage alone. Secondly,
the question of whether other features of the agreement could actually
represent impediments to developing multilateral regulatory disciplines
(through regulatory regionalism for instance) is possible to determine
fairly objectively by looking in some detail at procedure and practice
within NAFTA. And, thirdly, the way the system actually operates (tak-
ing political and institutional features into account) gives a fairly clear
reading of the direction of events – in this case its capacity to solve
problems. Here again it is possible to assess quickly whether NAFTA
systems undermine or support the application of multilateral principles
from a reading of how the system is working.

In the conclusion an attempt is made to represent the findings of this
chapter in schematic form, based upon the analytical framework devel-
oped by Woolcock and Sampson. This is obviously a simplification of
essentially complex issues, and is thus supplemented with a narrative
summation of some of the findings that will perhaps give a more qualita-
tive feel to the conclusions drawn.

This chapter is divided into three sections. The first will look at the
larger picture regarding the NAFTA agreement and recount its political
and negotiating context. It will also look in broad terms at the impact of
the agreement on the three economies and on systems and procedures.
The second section will attempt to evaluate the policy impact of NAFTA
provisions in the identified ‘‘new’’ regulatory areas and to determine
where and how they could be problematic in so far as the furtherance of
multilateral principles is concerned. This section will also attempt to dis-
cern how these regulatory policies may affect external trading interests.
The third section will draw some conclusions from the findings and en-
deavour to give a specific answer to the question of whether regulatory
reforms within NAFTA promote or hinder the multilateral process. This
part of the chapter will also attempt to see why this may be so.
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General characteristics of NAFTA and its members

The general context

Even without going into detail it is obvious that NAFTA is an agreement
between three very different partners – countries with significant, even
profound, differences in the size and structures of their economies, their
histories and culture, their political traditions, their levels of economic
development and their expectations. Yet all three members consider the
agreement to be of fundamental importance to their national interests,
and they have all sought and found domestic and international com-
promises that have tended to lessen the points of friction between them.
At the same time, all of them have reservations about its consequences
(foreseen and unforeseen) and are fundamentally cautious in making
long-term commitments.

Whereas Canada and the United States can at least point to almost two
centuries of reasonably amicable relations,2 and some deeply shared cul-
tural, social and political traditions, the same cannot be said of Mexico’s
position in this unusual ménage à trois. Mexico is, or rather was, an
underdeveloped country sitting just south of one of the most developed
and powerful economies in the world, and with a gross domestic product
(GDP) of less than 4 per cent of that of the United States. At the same
time, Mexico does not share the political and legal systems and structures
of either of its two northern neighbours, and of course it is divided even
further by its language, culture and religion. Mexico also has deep inter-
nal social and political divisions, which obviously affect its internal polit-
ical processes and priorities.

In terms of the three countries’ experience with international economic
institutions, the differences between them are again striking. Whereas the
United States can be said to be the architect of the post-war international
system, and Canada one of its most ardent supporters, the same cannot
be said of Mexico. Its retreat into isolation from the early part of the
twentieth century, in large part because of its fear of US dominance
(which Canada shared but for which it adopted a different response),
only really began to change in the 1980s. Similarly, Mexico’s economic
policies were based on models of autonomy and self-sufficiency that were
the virtual opposite of those of its northern neighbours, which was again
a product, to a large extent, of its fear of the United States.

Canada for its part, though sharing much of the economic ideology of
the United States in general terms, was equally apprehensive of domina-
tion by its southern neighbour. From the late 1960s to the early 1980s
Canada had constructed a number of policies to ‘‘regain’’ control of its
economy from US interests and to isolate itself from US cultural influ-
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ence, which was thought to threaten its ‘‘independence’’. This, however,
changed in the mid to late 1980s and Canada, along with the United
States, adopted a number of policy reforms in the macroeconomic man-
agement of the economy that included a more open trade regime.

The only thing that the three countries had in common, therefore, was
that they were all located in North America (sort of), they were all fed-
eral entities (sort of) and they were all democracies (sort of).

From the 1980s onwards, and in part as a consequence of the cata-
strophic effects of the debt crisis, Mexico’s leadership started to rethink
its domestic and international policies. The conversion, when it took
place, in effect entailed the reversal of decades of policies, strategies and
attitudes. The process was obviously painful and complex, and many of
the shocks were sudden and socially and economically severe. Political
opposition was always strong – even within the ruling party, which in
effect had a stranglehold on the Mexican political system – and it remains
a feature of the Mexican political landscape despite the fact that federal
power has now been transferred to an opposition party.

Mexico’s leadership attempted to systematically redesign many fea-
tures of its internal financial and economic system to create a policy en-
vironment that was basically neo-liberal. This proved far more complex
than anyone had anticipated and successes were inevitably accompanied
by massive set-backs, which threatened economic collapse and reopened
many of the ideological issues that had dogged the early part of the
reform process. Even with the support of Structural Adjustment Pro-
grammes, Mexico’s entry into the General Agreement on Tariffs and
Trade (GATT) in 1986 and its active efforts to participate constructively
in the Uruguay Round were of little use in attracting foreign investment,
promoting economic growth or resolving the debt crisis. The economy
seemed to lurch from one economic crisis to another, interspersed with
political crises of almost similar magnitude. The process of internal eco-
nomic reform, because it did not really enjoy popular support, was very
top–down – a fact that becomes important when considering the diffi-
culties Mexico had and still has with regulatory reform.

Given this context, and given all the differences between Mexico and
its northern neighbours, its interest in joining the Canada–US Free Trade
Area (CUSFTA) is nothing short of astonishing. Yet, to make it happen,
the United States and Canada had to commit to support the process,
notwithstanding the very long distance that the Mexican economy had to
travel and the enormous reforms that it had to make.

The US perspective on all this was basically driven by three consid-
erations: that an outward-looking Mexico was a good potential market
with 90 million consumers; that Mexican poverty levels created problems
of migration, which were becoming politically problematic in an already
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sensitive area; and that, if the United States did get involved in helping
Mexico, the embrace had to be so tight that Mexico’s reforms would be
permanently ‘‘locked in’’, as it is politely expressed in United States
Trade Representative (USTR) documents. At the same time, the United
States was a little frustrated at the slow pace of progress in the Uruguay
Round negotiations and wanted to demonstrate that its ideas could work
just as well in a regional setting.

So, starting in 1991, the improbable process of creating a CUSFTA-
plus-Mexico started. Though starting considerably later than the Uru-
guay Round (which began in 1986), NAFTA was negotiated in parallel
with it, and concluded a year earlier. It entered into force on 1 January
1994, exactly a year before the WTO came into existence and the provi-
sions of the Uruguay Round entered into force.

The negotiating context of NAFTA

Negotiations for NAFTA (1990–2) and its predecessor the CUSFTA
(1986–8) ran substantially in parallel with those of the Uruguay Round,
concluded earlier, and indeed influenced the multilateral process in a
number of significant ways. The reverse, however, was not apparently the
case, largely because the initiative for many important aspects of the
multilateral process came from the United States and were therefore
pursued, quite logically, in parallel at the regional and multilateral levels.
In fact the NAFTA process is even referred to in USTR documents as
the template for US strategy in the Uruguay Round.

From a US perspective, NAFTA was in many ways a better agreement
than the Uruguay Round. The United States got more of what it wanted
in areas of importance to it (especially services and investment) and for
major trading partners, without having to accept a supranational regional
trade authority, and it was able to deal simultaneously with troublesome
side issues through the device of separate environmental and labour
agreements. The political package that NAFTA represented – though
opposed by many in Congress – was more acceptable to the United
States than the Uruguay Round perhaps because the pre-eminence of the
United States within this arrangement was clear to everybody.

In the Uruguay Round, the United States achieved less with more am-
biguity in the language, and it had to make concessions to the Europeans
in important areas such as agriculture and to developing countries in a
number of other areas. It also had to accept the establishment of a new
international institution – the World Trade Organization – at a time
when the whole idea of such supranational bodies was a growing anath-
ema to politicians in Congress. Moreover, the whole idea of a rules-based
system with independent arbitration under the authority of the WTO
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gave the impression to many members of the US Congress that the
United States was going to lose control over one of its most important
and strategic assets. Indeed, this sense of apprehension was reflected in
the final enabling legislation approved by the US Congress, which pro-
vided for a review after a five-year implementation period. Side agree-
ments of the sort seen in NAFTA would have been impossible at the
multilateral level, given the number of countries involved, the complexity
of the issues and the suspicion of developing countries in particular about
negotiating such agreements as part of the multilateral trade liberaliza-
tion process. The multilateral process was just too large and unwieldy to
accommodate something of this sort.

The NAFTA agreement thus gave the United States, Mexico and
Canada the chance to push further and faster in a number of areas than
was possible at the multilateral level, even if the agenda was largely
driven by the United States. This was done by building essentially upon
the Canada–US Free Trade Agreement and extending its operation to
include Mexico.

The pace of events within the Uruguay Round process was also
‘‘forced’’, to an extent, by the United States moving quickly within
NAFTA and, in late 1993, towards a regional agreement for the Asia-
Pacific (Asia-Pacific Economic Cooperation, APEC). These two regional
agreements (NAFTA and APEC) would encompass the most dynamic
economic regions in the world and, more importantly, isolate Europe
from the process that regional liberalization entailed. The prospect of
two new and mightily powerful trading blocs, with the United States at
the centre of each, was meant to daunt the Europeans and bring them to
a compromise over agriculture.3 The use of regional agreements as a
tactic to force the pace at the multilateral level would suggest that the
principles and objectives of the two processes were broadly in harmony
and that the issue was really one of tactics and strategy and finding the
right (and acceptable) level for this integrative process to stabilize at.

This brings us to really the most significant point about the parallel
negotiations at the regional and multilateral level. They were both
founded upon similar if not identical economic assumptions and objec-
tives, and they espoused the same principles and methods to achieve
them. The issue that has excited debate and generated controversy re-
lates largely to operational differences and how these would play out
through the international trading system, particularly with reference to
third-party interests. But this argument has been vastly overstated: if the
underlying philosophy is the same; if the definitional work is founded on
the same systems of classification and categorization; if the principles
sought to be applied are the same or substantially similar; and if many of
the approaches and methods are the same – then any combination of
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implementational and operational factors that apparently detract from
this process can at the most have only a marginal effect.

Experience with implementation

NAFTA is perceived to be a success by all three member states.4 Intra-
regional trade has grown faster than global trends, and Canada and
Mexico have become the largest trading partners of the United States,
and vice versa. Investment is generally booming, which reflects long-term
confidence about the future. Mexico in particular has benefited, demon-
strating that a trading relationship has to be supported politically, partic-
ularly in an unequal situation.

Some of the broader findings of a review of NAFTA after eight years
of implementation bring this out strongly (NAFTA Free Trade Commis-
sion, 2002):
Export performance:. Canada’s merchandise trade within NAFTA, between 1993 and

2001, increased by 95 per cent, compared with a 5 per cent increase
with respect to trade with the rest of the world for this period.. Mexico’s exports to its NAFTA partners increased by 225 per cent
between 1993 and 2001, whereas its international exports increased
by 93 per cent.. US exports to NAFTA partners increased by almost 100 per cent
between 1993 and 2001, against an increase of 44 per cent in exports
to the rest of the world.

Investment performance:. Foreign direct investment (FDI) inflows into the NAFTA region as a
whole between 1994 and 2000 reached US$1.3 trillion, or 28 per cent
of the global total.. The United States continued to be the highest recipient of FDI in
the world, with an inflow of about US$110.2 billion per year during
1994–2000.. Canada registered a massive increase in inward investment between
1994 and 2000 that was four times the average registered over the
previous seven years, and now stands at US$21.4 billion.. Mexico’s increase in inward investment in the same period was three
times the average of the previous seven years, and in 2000 stood at
US$11.7 billion.

Curiously enough, the report is silent on services sector performance
and is selective about what it says are the domestic effects on the three
economies. It does suggest that export-dependent jobs in the three
NAFTA economies pay higher rates than other jobs, and that the bulk of
job creation is because of exports, but this is not really NAFTA specific.
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It also suggests that half of Mexico’s GDP growth can be accounted for
by the export sector, but again is not necessarily NAFTA specific.

USTR-based reports are far more cautious about the domestic effects
of NAFTA for member economies; they suggest for example that
‘‘NAFTA had a modest positive effect on U.S. net exports, income, in-
vestment and jobs supported by exports’’ (USTR, n.d., p. 2). This re-
port further asserts that NAFTA’s trade openness helped the Mexican
economy recover rapidly from the peso crisis and recession of 1994–5
(pp. 2–3).

National Trade Estimates by the USTR for Mexico and Canada give
firm figures for the services sector (USTR, 2002a, 2002b). These show
that intra-NAFTA services trade is only about 10 per cent of total trade
(estimated at US$622 billion), which is surprising. World figures for trade
in services constitute about 20 per cent of global trade.

Taken together, these figures suggest that NAFTA has made a decisive
difference in merchandise trade and investment but has yet to yield
strong results in services. They also tend to confirm that some trade di-
version in merchandise trade must have resulted from the agreement,
because of the abnormal surge in NAFTA’s internal trade figures but not
(yet) in the services sector. It is however difficult, if not impossible, to
ascribe cause and effect to NAFTA alone. It could very well have been a
host of other factors (high US demand, political factors, etc.) that played
a role in this process.

But within this larger picture is the issue of actual implementation,
measured not in terms of trade outcomes but in terms of the codification
of rules and procedures and the creation of systems and institutions that
will administer, monitor and review them, along with procedures to at-
tend to complaints, challenges and grievances. Furthermore, the require-
ments also relate to the creation of technical and scientific facilities and
their integration into the process.

In the context of NAFTA generally, it is really only Mexico that has a
mountain to climb in this regard. Canada and the United States have the
legal and organizational infrastructure to comply (generally) with what-
ever is agreed, although they both have constitutional limitations on how
far they can enforce compliance below the national level. Mexico has to
build and create the systems, draft the laws and codes across a wide range
of commercial and investment policy areas, and then bring the provisions
into compliance. Of course, the process of rule-making and institution-
building started before Mexico’s accession to NAFTA, and was also
shaped by its obligations to the Organisation for Economic Co-operation
and Development (OECD; which it qualified to join only in 1994), but
the Mexican government has found it far harder than initially thought.

Although Mexico has been quite successful at things such as reducing
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tariffs and passing laws (the Mexican government lists 15 major enact-
ments between 1995 and 2000) (COFEMER, 2001), there are still huge
problems with policy coordination and implementation, which are re-
flected in the tetchy tone adopted year after year in the USTR’s National
Trade Estimates for Mexico (USTR, 1995–2001).

To convey an idea of the complexity of this exercise, one need only
visit the Mexican government’s website for the Comisión Federal de
Mejora Regulatoria (COFEMER). The government of Mexico has es-
tablished a Federal Regulatory Improvement Programme charged with
coordinating ‘‘the programme [for the consolidation of a system of regu-
latory management] . . . to ensure transparency in the drafting of federal
regulations, and to promote the development of cost effective regulations
that produce the greatest net benefit for society’’ (COFEMER, 2001). This
is obviously a massive task, complicated by the multiplicity of objectives
and general confusion about who does what in Mexico’s federal system.

The Mexican government has also, by presidential decree, withdrawn
the application of 181 regulations (reglamentos) and reviewed and
amended 500 legislative and administrative provisions. It also mentions
that by the end of the year 2000 nearly 50 per cent of the formalities of 11
different ministries had been eliminated and 90 per cent of the remaining
ones simplified. By 2003 it is hoping to move to a system of positive list-
ing for applicable regulations: regulations not listed will no longer apply.
This is obviously an idea borrowed from trade negotiations, although it is
of doubtful constitutional validity, as explained below.

At the state level, of which Mexico has 31, the government has at-
tempted to resolve this tangle by getting state governments to sign
agreements accepting the federal regulatory reform programme, which
means that Mexican states have transferred their constitutional authority
in a range of sensitive areas relating to trade and regulatory management
to the federal government. The issue of whether this is constitutionally
sustainable is unclear, and it could become problematic should a state
government challenge the commitments made by the federal authorities
or should state authorities challenge the authority of the federal govern-
ment to implement policies on their behalf. It is therefore a political
move of huge significance considering the adverse social consequences of
economic liberalization, and it is not clear how this arrangement will
translate into consistent regulatory policies consistently applied. It is also
not clear how the Mexican judiciary will respond over time.

By any standard, creating a regulatory system and reforming the in-
vestment codes and procedures of a federal structure is a massive task
and it is not surprising that confusion abounds. In effect the Mexican
government is trying to create an entirely new system of jurisprudence
for commercial activities, within a complex federal system that had pre-
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viously been governed by government directives, presidential decrees
and administrative regulation. At the same time, it is trying to create the
consultative and procedural requirements of an open and transparent
policy-making process, within strict time schedules. It is interesting to
note that the COFEMER committee does not mention issues pertaining
to judicial reform at all, yet these are really integral and fundamental to
this reform process.

Perhaps in recognition of the extraordinary complexity of this under-
taking, both Canada and the United States give considerable latitude to
their Mexican counterparts. By adopting a non-confrontational approach,
NAFTA (that is the United States and Canada) is again conveying a very
important political message to Mexico, and to investors, which perhaps
accounts for the rapid growth in confidence in the Mexican economy re-
flected in sharply increasing investment figures and trade flows. Success
in this case has less to do with actual progress in regulatory reform within
Mexico than with a sense of political certainty about Mexico’s long-term
intentions.

The other distinct feature about this process of regulatory reform has
been the way in which American concepts of jurisprudence and due pro-
cess have intruded, which, when considered with reference to the effect
of NAFTA-level regulatory reform on the multilateral process, is very
significant. There can be little doubt that this approach serves to im-
prove all the standards identified (transparency, rule-making, institution-
building, etc.). Hence, adopting US standards regarding due process and
judicial review in the design of a regulatory framework serves both mul-
tilateral and regional objectives simultaneously.

Linked to this is the issue of redress or compliance. NAFTA has pro-
vided private interests with several options to choose from in pursuit
of dispute resolution or to enforce compliance, whereas the multilateral
process really has only one. Under NAFTA, an aggrieved party can:. use the dispute settlement procedures of NAFTA or the WTO;5. use the trilateral intergovernmental committees, of which there are

dozens covering various sectors, to try to resolve systemic or generic
problems that may be specific to a particular industry or activity; or. use local courts to challenge regulatory findings that are arbitrary,
capricious or vague. (This will depend on the legal presence of a party
within the local jurisdiction, which is more likely under NAFTA be-
cause the investment agreement creates a right of establishment.)

Apart from these formalized systems, informal points of contact can be
employed to get a hearing and sort out problems through the various
networks that operate. This is widely used when dealing with Mexican
authorities and has proved to be very effective. These multiple options
facilitate the conduct of business and help generate ideas for further sys-
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temic reforms. A very strong sense of ‘‘problem-solving’’ is generated by
these processes. The WTO and the multilateral process, in contrast, are
too large, diverse and unwieldy to help in these situations. NAFTA sys-
tems thus offer a significant advantage to importers, exporters and in-
vestors and have been successful in promoting a rolling process of regu-
latory reform.

As mentioned earlier, NAFTA generally, though not invariably, seems
to favour equivalence of regulatory policies and technical standards over
harmonization, provided these are open to judicial review and are tech-
nically and scientifically founded. In practice, Mexico is tending towards
a harmonized system with the United States, largely because it is such an
unequal relationship and Mexico is very dependent on the United States
for assistance in establishing these standards in the first place. This is
further reinforced through the trilateral intergovernmental committees,
which are able to focus on specific issues of NAFTA members and con-
sider them in the limited context of a regional agreement. This approach
tends to promote the process of harmonization because expert commit-
tees and technical subcommittees often come to common agreement on
common issues and problems.

Overall, therefore, the impetus is towards a harmonized system of
standards and technical regulations built around US practices and proce-
dures, although perhaps not explicitly and also not required under the
NAFTA codes. This suggests that the potential for differences between
the multilateral approach and the NAFTA approach may be of dimin-
ishing importance in terms of these differences operating as a possible
barrier to third-party trade.

These features would suggest that NAFTA imparts something of a
multiplier effect to the international trading system largely because of the
centrality of the United States to both the NAFTA arrangement and the
multilateral process. The logic here is that, if the United States flourishes
within NAFTA, this increases its demands for goods and services from
the multilateral process as well, partly because of higher consumer de-
mand and partly because of the natural effects of more intensive eco-
nomic activity.

Generally speaking, therefore, this would imply that NAFTA has been
a success, measured in economic, institutional and procedural terms. The
impact on the multilateral system is, however, harder to estimate. There
certainly appears to be evidence of trade diversion from NAFTA’s im-
plementation in the merchandise sector. But this could be due to other
factors, or could even be seen as broadly supportive of the multilateral
process because this shift is part of an overall trade increase, suggesting
that improved competition within the NAFTA region may be responsible.

As mentioned earlier, the most striking feature of the NAFTA ar-
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rangement and its overall economic performance is the centrality of the
United States to the system and the dependence of both Mexico and
Canada on US markets, demand, capital and investment. Moreover, since
1994, this dependence has if anything increased. It is not really surprising
therefore that any evaluation of NAFTA as a trading arrangement, even
in its regulatory aspect, and its impact on the multilateral process would
depend largely on an evaluation of the role played by the United States
at both these levels, and US attitudes towards them.

Strong domestic demand within the United States, which also started at
about the time of NAFTA’s entry into force, created major opportunities
for both Canada and Mexico to exploit, particularly in Mexico’s case
with the sharp fall in the value of the peso during the crisis of 1994–5.
The United States thus became the engine for economic growth for the
region. Indeed, with persistent recession in Japan and economic re-
structuring in Europe following the reunification of Germany and the
European Union’s single internal market project, the United States in
effect became the engine for global economic demand. East Asia, Eur-
ope, Canada and Mexico all benefited.

The point at issue here, therefore, is whether the strength and dyna-
mism of the US economy, regardless of NAFTA, could or would have
achieved as much as it did for Canada and Mexico without a formal
agreement. Obviously there is no easy answer to this, but it is fairly cer-
tain that investment flows were definitely influenced by NAFTA. This in
itself would suggest that the regulatory element of this policy must have
been of considerable importance in support of this process, particularly
where the Mexican market was concerned.

Is NAFTA WTO-plus?

Looking at the NAFTA and GATT/WTO agreements – and standing
back from the detail – they are, as mentioned earlier, clearly very similar
and indeed evolved in close parallel. They have the same philosophy and
principles, they have the same broad structure and many of the same core
features, and they apply the same (or very similar) methods and ap-
proaches. They also share much of the definitional work, which at a
technical and regulatory level becomes very important as it concerns im-
plementation. Both agreements are based on much of the same thinking,
arising largely from work done in the OECD (1972), and were driven
politically by the United States, which was the principal demandeur in
both negotiations. This suggests that a lot of the thinking that went into
NAFTA coincided with developments taking place within the Uruguay
Round.
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One feature of the NAFTA process that is significantly different from
the Uruguay Round pertains to the structure of the agreement and the
use of side agreements. NAFTA as an agreement is a single document
(unlike the various agreements in the Uruguay Round) and this ties the
application of the underlying principles more closely to the provisions
and gives less scope for alternative interpretations or ambiguity. At the
same time, NAFTA’s side agreements on labour and the environment –
quite apart from reflecting the complexity and interconnectedness of
issues, and also their extreme political sensitivity – succeeded in isolating
them from the body of the main text, thus relieving the trade policy pro-
cess of associated policy problems. Although this does not mean that
labour and environmental issues can be ignored in the NAFTA negoti-
ating context, there is at least a mechanism that can deal with them in
parallel and without burdening the main text with too many operating
principles. The institutional arrangement created to monitor and super-
vise these side agreements also offers parallel systems that can be ef-
fective in an operational sense without overburdening the trade policy
agenda.

The important point about these side agreements is that they repre-
sented a political risk for the US president, which he was willing to take
in the interests of seeing the main agreement concluded. This political
vote of confidence in Mexico’s membership of NAFTA was again dem-
onstrated during the peso crisis of 1994–5, when the US government
went to extreme and unprecedented lengths to support the Mexican
economy.

However, although these measures may indeed appear to be in ad-
vance of the current level of agreement in the multilateral process, the
question remains of whether these (and other) features of NAFTA, as
supported by their regulatory systems and its implementation, may actu-
ally create a barrier to the access of other countries’ goods and services in
this market. In other words, could the regulatory institutions and systems
of one system hinder the market access of third countries in these mar-
kets, even though these systems are premised on a more accentuated set
of free trade principles?

Technical barriers to trade

A number of international agreements have sought to address the ple-
thora of issues relating largely to the use of technical standards and
certification procedures for non-tariff barriers.6 Much of the basic con-
ceptual work relating to this issue was undertaken by the OECD in the
early 1970s in the context of environmental regulations (OECD, 1972).
This study recognized that harmonization, although ideal in some ways,
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was difficult to achieve in reality because valid reasons existed for diver-
gent standards to be applied. The OECD accordingly identified three
basic approaches, which have shaped most agreements on technical bar-
riers to trade (TBTs) and on sanitary and phytosanitary (SPS) measures
in some form or the other (as summarized in Trebilcock and Howse,
1999, pp. 138–9):
1. The first was to suggest harmonization where valid reasons did not

exist for distinct national standards.
2. The second was that these standards should not constitute barriers to

trade – in other words, this should not be their purpose.
3. The third was to define procedures for checking conformity to product

standards that should be mutually agreed.
Although the OECD may have set out in general terms the manner in

which TBTs and SPS measures should ideally be applied, the reality in
their design and actual application around the world suggested that they
were indeed being designed to operate as barriers to trade. This compli-
cated the task of negotiators at both the NAFTA and multilateral levels.
There were several reasons for this. In the first place, TBTs (and SPS
measures) tended to be more prevalent in developed countries, which of
course had the largest markets. Secondly, the issues they dealt with were
often politically sensitive. Thirdly, they covered an increasing range of
products and could easily become barriers to market access. Fourthly,
they could be drawn up and applied at sub-federal or local levels, thus
further complicating market access issues. And, finally, they were often
set or recommended by private trade or professional associations largely
outside the control of governments in these countries.

Building a multilateral or regional agreement capable of systemically
addressing issues arising out of this complex situation was a major
achievement in itself. The question here is whether the agreement
reached at the NAFTA level is compatible with the agreements reached
at the multilateral level; if not, we need to assess whether the two ap-
proaches could actually be working at cross-purposes.

Broadly speaking, both NAFTA and the Uruguay Round built upon
the work done during the Tokyo Round in developing a Standards Code,
and divided the issue into two streams: those relating to the protection of
human, animal and plant life, and health (sanitary and phytosanitary
measures), and those relating to technical barriers to trade, which cov-
ered other technical standards and measures not covered by SPS agree-
ments. Both agreements are also broadly similar in the application of
general principles and in respect of general rights and obligations. There
is, therefore, a basic compatibility between what the regional and multi-
lateral systems sought to achieve through these agreements.

The key substantive differences are to be found in their coverage.
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Given that the two agreements differ structurally, it is not surprising that
the application of NAFTA’s TBT provisions should reflect these differ-
ences. NAFTA’s provisions relating to TBTs are contained in Chapter 6.
These provisions are to be applied to trade in goods and services, which
means that on grounds of coverage alone NAFTA’s TBT provisions are
broader than the TBT Agreement of the Uruguay Round in two senses:
first, services as a sector are covered; secondly, NAFTA’s coverage of
services is more comprehensive than the General Agreement on Trade in
Services (GATS) of the Uruguay Round. This confers a major WTO-plus
on the NAFTA accord. There are, in addition, essentially four features of
the NAFTA code that distinguish it from the multilateral process. Two of
these concern the balance of the agreement in terms of national and in-
ternational standards, one has to do with the federal reality of NAFTA
member states, and the fourth pertains to the institutional support given
to the process.

The reasons for this are to be found in the political context in which
the NAFTA negotiations took place. The political sensitivity of TBTs
and SPS measures was illustrated in the extensive efforts of environmen-
tal, consumer and labour lobbies, in the United States in particular, to
retain the power to set such standards at the national, state and local
levels (both within the government and through trade and professional
associations). In the context of the trilateral process that NAFTA repre-
sented, the leverage and power of the United States prevailed, whereas
in the context of the multilateral process being pursued in the Uruguay
Round this was not quite so easy. Hence the balance of the agreement
reached in NAFTA on TBTs and SPS measures provided greater au-
thority to the parties to set health and safety standards at levels they
considered appropriate than occurred at the multilateral level, in spite of
their possible trade-restricting effects.

This would suggest that NAFTA’s provisions in this regard were actu-
ally WTO-minus, but this was not particularly significant, for two reasons.
First, the policies of transparency and due process embedded in the
overall system ensured that such measures would need to be justified on
explicit health, safety or other regulatory grounds, thus limiting the scope
for their deployment as explicit trade barriers. Secondly, the largest reg-
ulatory player in the NAFTA context – the United States – retained a
high level of market access relative to many other developed countries
and was not one of the major offenders in misusing TBTs as barriers
to trade. On balance therefore, and taken together with the broader
coverage of NAFTA’s TBT provisions, the conclusion that NAFTA was
WTO-plus in this area would still remain valid.

As regards the differences, first of all NAFTA members have the right
to establish measures relating to standards of safety and protection (Art.
904). They are free to establish standards deemed ‘‘appropriate’’ (by
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them) and are not required to harmonize. This means that countries can
decide their own levels of risk for each situation. They are not, however,
permitted to use these standards to create an unnecessary obstacle to
trade (Art. 904(4)), and such would be deemed not to be the case if the
country is in pursuit of a legitimate objective, defined to include protec-
tion of human and animal life and health, or in support of policies of
sustainable development.

Second, NAFTA’s TBT provisions differ from the Uruguay Round
TBT in that they do not require standards to be ‘‘the least trade restric-
tive’’ (Trebilcock and Howse, 1999, p. 148). In other words, they do not
set a standard for regulatory or technical standards to aim at. At the
same time, NAFTA’s provisions relating to standard-setting are con-
strained by the cornerstone principles of most favoured nation (MFN)
and national treatment for ‘‘like’’ products, which paradoxically suggests
that harmonization would eventually result around technical standards
set in the United States because of the relatively dominant size of the US
market in the regional context. So, although it would appear at one level
that NAFTA provides greater policy autonomy and greater national
latitude in standard-setting, the operational reality is that this probably
would not result in divergent standards given the pre-eminence and cen-
trality of the US market.

Third, at the sub-federal, regional and local levels, there are lighter
obligations to conform to TBT codes. This was in deference to the fed-
eral structures of the three members, though it is really only Canada and
the United States that were prickly about this. This position also mirrors
the approach taken to private and autonomous standard-setting bodies,
again largely prevalent in the North American context, and referred to in
the first point above.

Finally, with respect to the institutional or procedural arrangements set
out for TBTs in NAFTA, these are significantly stronger than those of
the WTO, though perhaps weaker than those of the European Union.
NAFTA’s trilateral intergovernmental consultative structure is meant to
support and facilitate the application of the TBT provisions, and involves
a number of committees, subcommittees and working groups going into
the various issues involved. The impediments faced by these committees
are similar to those faced by the negotiators themselves; namely that
many standards are set by sub-federal and private trade and professional
associations (particularly in the United States) and these cannot be ig-
nored in the discussions. Nevertheless, the work done by these bodies has
been effective in resolving some issues.

NAFTA also requires its members to ‘‘make compatible their respec-
tive standards-related measures’’ (Art. 906(2)), and ‘‘to promote the
compatibility of a specific standard or conformity assessment procedure
that is maintained in its territory with the standards or conformity as-
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sessment procedures maintained in the territory of the other Party’’ (Art.
906(3)). Read together with the provisions relating to non-discrimination
(Art. 904(3)) and to the acceptance of international standards (Art. 905),
these provisions suggest that standards will harmonize around US stan-
dards even though, as noted before, this is not the stated objective. This
is borne out in the actual application of TBT provisions. Problems have
arisen mainly between the United States and Mexico, and, on the US–
Canada side, only really with respect to subnational authorities.7

The (largely US) concern with Mexico has to do with its Metrology and
Standards Law, which requires that products subject to technical regu-
lations (normas oficiales Mexicanas, or NOMs) be certified by the gov-
ernment agency that set the standards or by an authorized and indepen-
dent certification body. At the same time, under NAFTA Mexico was
required from 1998 to recognize conformity assessment bodies in the
United States and Canada on non-discriminatory terms. The problem
(from a US perspective) is that each Mexican government agency has its
own process to assess compliance with its NOMs, and there is usually
only one authorized agency to issue certificates of compliance, thus
slowing down and complicating a process that was to be simplified.

From the Mexican perspective, the problem is organizational and
financial. It is expensive and administratively complex to establish pro-
cedures for regulatory standards that are transparent and to provide
conformance testing that is up to the expectations of its more developed
partners. In this respect, procedural provisions in NAFTA in the shape of
the trilateral committees are offering technical and financial support to
the Mexican authorities.

The outcome is likely to be that Mexico will administer a TBT regime
that is modelled largely on the US system, suggesting that a harmonized
regime will eventually develop within NAFTA. This must again be seen
as significantly WTO-plus (if the OECD’s preferred option is to be the
appropriate measure). At the same time, and as a result of this process,
Mexico will be better placed to meet its obligations under the WTO’s
TBT provisions and in dealing with third-country imports. The practical
effect of this NAFTA process is therefore definitely WTO-plus, for the
effect it has both on facilitating regional trade and on reducing levels of
regulatory discretion.

Food safety

The Uruguay Round Agreement on Sanitary and Phytosanitary Measures
(the SPS Agreement) is broadly similar to NAFTA’s SPS agreement
in terms of coverage, objectives, application and methods. Nevertheless,
because NAFTA provisions in agriculture are more comprehensive and
foresee the elimination of barriers at the border, through their replace-
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ment with tariffs (Chapter 7 of NAFTA) and subsequent phasing out
over a period of 10 years (though with some exceptions), the role and
application of SPS measures become more important to the actual con-
duct of cross-border trade in agriculture. They become, in fact, one of the
few legitimate policy instruments to protect consumers and domestic
markets, and are thus particularly vulnerable to misuse and distortion.

For the same broad reasons set out in the section on technical barriers
to trade, NAFTA’s SPS agreement can also be adjudged to be signi-
ficantly WTO-plus. By virtue of a ‘‘deeper’’ agreement on agriculture,
coverage is simultaneously more comprehensive. The greater flexibility
provided to national governments to choose appropriate policy measures
is again off-set by the pre-eminence and centrality of the US market in
the regional context.

NAFTA does not attempt to harmonize standards in this important
sector, but in Article 712 establishes the positive right of a party to adopt
any measure it thinks fit for the health and protection of human, animal
or plant life – even if it is more stringent than international standards –
provided it does not operate as a disguised form of trade restriction and
is based upon scientific principles and a risk assessment (Chapter 7, sec-
tion B). This suggests that NAFTA members can adopt policies that may
even result in trade restrictions, provided that this is not their intention.

In reality, however, the dominance of the United States in all areas of
research, science and testing, together with the size of its market, puts it
in the unique position of being able to lay down the scientific standards
that others have to follow if they wish to operate in the US market. This
is apparent from the abortive attempt by the Mexican government to
enforce the domestic verification of meat and poultry imports through its
own laboratory facilities by June 2001. Implementation of this law (the
Animal Health Law of 2000) had to be postponed twice, because only
one facility in Mexico was qualified to carry out the testing procedure.
Reliance on US-based health and certification procedures for imports
worth US$1.2 billion in this sector alone had to continue (USTR, 2002b,
p. 293). Although harmonization is not the stated goal of NAFTA’s SPS
codes, except with respect to grade and quality standards (Trebilcock and
Howse, 1999, p. 40), a form of de facto harmonization is taking place,
particularly with respect to Mexico.

If the reality within NAFTA is one of ‘‘imperial or hegemonic harmo-
nization’’, the hegemon appears to be willing to show some flexibility.
For example, Mexico and the United States have recently agreed to de-
clare certain regions close to their border ‘‘disease free’’ in respect of
wheat, citrus and pork products, and to allow trade in these products to
proceed. Prior to this agreement, US health standards required the whole
country of supply to be declared disease free, a policy that was fully
in line with NAFTA and WTO rules.8 This agreement suggests that
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a willingness to find solutions – even if only partial and not entirely
balanced – constitutes an important element in NAFTA’s success.

NAFTA countries also commit themselves to using relevant interna-
tional standards and to working towards equivalent SPS measures with-
out compromising their chosen levels of protection. These provisions re-
flect the US approach regarding the use of scientific risk assessment and
suggests that a form of regulatory regionalism relating to this issue could
be emerging. However, the NAFTA approach, though at variance with
the approach of the European Union, appears to operate comfortably
within the ambit of the WTO SPS definition of ‘‘sound science’’ and it is
doubtful whether it can be construed to pose a threat to the multilateral
process or to third-party interests (see chapter 9 for a more extensive
discussion of these points).

NAFTA’s institutional arrangement with regard to SPS issues perhaps
provides the most positive mechanism for the creation of an impartial
regulatory system that applies certain principles and limits regulatory
discretion. An SPS Committee, along with nine technical working groups,
a Committee on Agricultural Trade and a Committee on Standards Re-
lated Measures, with associated subcommittees, meet regularly to discuss
issues that emerge from the actual implementation of NAFTA (Trebil-
cock and Howse, 1999, p. 149). This mechanism, which has a strong
problem-solving ethos, works systematically in support of improving the
application of SPS provisions and in reducing regulatory discretion. It
also works in coordination with similar committees looking at environ-
mental protection issues, thus generating a certain policy consistency
across policy sectors. This institutional arrangement imparts a significant
WTO-plus dimension to the application of NAFTA’s SPS measures.

In assessing whether the regulatory systems of the NAFTA agreement
function as a barrier to third-party market access, there should be clear
signs that the market shares of third-party suppliers in the NAFTA re-
gion have fallen. Even if some trade diversion has occurred, both intra-
NAFTA agricultural trade and multilateral agricultural trade expanded
rapidly during the period 1994–2000, which would suggest that the
NAFTA codes have in fact helped ‘‘settle’’ the regulatory regimes of
North America (and particularly Mexico), and have improved their
transparency and the integrity of their internal processes. This in turn has
improved the regulatory framework, and predictability, for suppliers into
the region, whether regional or international.

Services

The NAFTA chapter on services (Chapters 12) scores significantly over
the GATS agreements in three important respects relating to coverage.
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First, it extends to the whole of the services sector unless specified.
This ‘‘negative-list’’ approach to defining coverage is the reverse of the
principle applied in GATS, where a ‘‘positive-list’’ approach is employed,
and the national treatment principle applied only through mutual, bilat-
eral or regional negotiation. On this ground alone, NAFTA’s service
provisions are substantially WTO-plus. Furthermore, the NAFTA agree-
ments apply an automatic right of establishment where investment takes
place, and this again provides a major WTO-plus feature. NAFTA also
applies the MFN principle to both parties and non-parties (in addition to
the national treatment principle to NAFTA members) for a larger num-
ber of services subsectors, and the scope for regulatory discretion in cre-
ating barriers to services trade automatically diminishes to that extent.

Nevertheless, the NAFTA picture is complicated by a combination of
additional features that make assessment of its regulatory features quite
difficult. In the first place, regulatory impediments to market access in
services, particularly in the United States, are often the product of rec-
ognition procedures set by private or professional bodies, sometimes at
the state or local level. Developing acceptable and recognized standards
for the region as a whole therefore depends a great deal on the willing-
ness on the part of these bodies to cooperate with the process. The low
levels of actual take-up of traded services would suggest that this remains
a problem.

Second, assessment of the economic effects of the provisions on ser-
vices is difficult, and estimates are invariably hedged with disclaimers
about statistical accuracy.9 US estimates suggest that the United States
runs a services trade surplus with Mexico of US$3 billion and with
Canada of US$7 billion (Canada–Mexico services trade is minimal).
Relative to the total cross-border trading volumes in the NAFTA region
(of over US$600 billion during 2001), trade in services in the NAFTA
region is still quite low, which may disguise the fact that many services
are being delivered from other (i.e. US) NAFTA countries through local
subsidiaries.

Third, the services component of NAFTA was obviously to the advan-
tage of the United States and Canada relative to Mexico because of the
associated agreement on investment. Because many services require the
provider to be established in the target market, liberal investment rules
facilitate the provision of services in the ‘‘export’’ market. In a sense
this was the trade-off between giving Mexico better market access in
merchandise products in return for better services access for US and
Canadian products in the Mexican market. The greatest policy movement
in this case had to come from Mexico, which had in effect to renounce
national control of many major sectors of its economy and to establish
regulatory systems from scratch in order to comply with NAFTA. This
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imbalance in rights and obligations has also generated a series of political
problems (for example with truck regulations) that have had a negative
knock-on effect on compliance.

The answer to the question of whether regulatory systems and proce-
dures relating to services could act as obstacles to the operation of mul-
tilateral principles would appear to be no. The NAFTA services agree-
ment is significantly WTO-plus on the basis of sector coverage alone. On
actual implementation, however, it is harder to reach a clear determina-
tion because of the low volumes of traded services in the NAFTA region.

The role of NAFTA institutions in fostering agreements on the recog-
nition of qualifications has had some impact, though the process is slow
because of the complexity and sensitivity of the issues. NAFTA encour-
ages the licensing of officials in member states to develop procedures to
recognize certification and licensing provisions for professional service
providers. Representatives of engineering professions, it is reported,
have recently reached agreement on the trilateral recognition of licensed
engineers.10

At the same time, problems have been reported by the USTR in the
telecommunications sector in Mexico. Instructions from Mexico’s tele-
com regulators (Cofetel) are, it is claimed by the United States, not being
honoured by the state telecom monopoly (Telmex), nor will the govern-
ment impose penalties on Telmex for its refusal to comply.11 This raises
questions about the political management of Mexico’s regulatory regime
and its ultimate impact on a rules-based services sector.

The slow and difficult progress made in the integration of service mar-
kets in the NAFTA region would suggest that much hinges on the
capacity of Mexico to address its regulatory problems in this and the
investment sector. Given the political commitment behind much that
drives the NAFTA process, however, it is apparent that this is indeed
happening, as reflected in growing investment figures. Third-party inter-
ests are hoping to use Mexico as a base for commercial operations in the
NAFTA region more generally, as witnessed by the European Union’s
interest in a bilateral trade agreement with Mexico. This all suggests that
NAFTA’s regulatory requirements, as played out in the Mexican case,
are in fact broadly supportive of multilateral objectives.

Public procurement

Public procurement is another area in which NAFTA’s provisions are
clearly in advance of the multilateral system. This is primarily because
public procurement is part of the main NAFTA agreement but is only a
plurilateral agreement under the Uruguay Round (the 1994 Government
Procurement Agreement, GPA), in spite of the efforts to multilateralize
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it. Mexico, though a signatory to NAFTA’s procurement provisions, is
not a signatory to the WTO’s GPA.

There are few differences in terms of objectives, scope and approach
between the NAFTA provisions and those incorporated in the GPA,
with each agreement in a sense matching the progress made by the other.
With the OECD providing the intellectual justification for liberalization
in public procurement policies, and with agreements confined to the re-
gional and the plurilateral, it is no surprise that it was Europe and North
America that forged ahead in developing rules that would establish the
principles of non-discrimination in public procurement policies. In the
GPA it was possible for a group of like-minded countries (generally
OECD members) to enter into an agreement without introducing too
many ambiguities or compromises, which are often the hallmark of the
multilateral process. Regional agreements have therefore been of pio-
neering importance to the multilateral process and have clearly helped
demonstrate how a rules-based system applying certain basic GATT
principles can be applied to such a politically sensitive area. In this sense
also, NAFTA’s public procurement agreement is WTO-plus.

Another difficulty with accommodating Mexico was that Mexico had
no national, legislative provisions on public procurement setting down
common requirements for contract award procedures. These are needed
to ensure transparent and non-discriminatory purchasing. NAFTA builds
on the CUSFTA and the previous GATT/GPA practice, whose core
minimum requirements with regard to standard, transparent contract
award procedures and since the 1994 GPA are ‘‘bid challenge’’ provi-
sions, which provide private parties with access to the independent re-
views that are also required under these rules. Mexico had no overall
policy framework in operation and each purchasing entity (both govern-
ment and public sector) could followed its own procurement procedures.
Apart from issues relating to the integrity of this process, public scrutiny
and judicial review were in effect impossible in this environment simply
because there was no ‘‘system’’ to review. As such, the system as a whole
functioned as a barrier not only to international interests but also to
many domestic commercial interests. Mexico has had to introduce most
of the measures, which it did in 2000 with two new laws on procurement
procedures, although the detailed regulations have yet to be issued. It is
therefore really too early to take stock of how these arrangements will
play out in terms of contracts secured by NAFTA partners as against
those secured by third-party interests. As the USTR’s National Trade
Estimates for Mexico for 2001 put it: ‘‘the administration will continue to
follow the situation closely to ensure that Mexico implements the new
laws in a manner that is fully consistent with NAFTA requirements’’
(USTR, 2001).
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The overall (potential) economic effect of NAFTA is significant in the
sense that it could open up a new market ranging from an estimated 5 per
cent to 12 per cent of GDP in most signatory countries, which is huge by
any standards. Under NAFTA, this market now includes construction
and service contracts, and also covers a number of federal agencies, in-
cluding commercial public sector entities, that had earlier been exempt
from the rules. It now covers the supply of both goods and services at the
federal and sub-federal levels (though the latter is optional). Having said
this, many state or sub-federal units within signatory countries are un-
willing or unhappy to comply with the codes (Canadian provinces are a
good example, to which the US response is to suspend reciprocity with
the 37 states that have accepted the codes) and hold out against pressure
to do so. This constitutes an internal political rather than regional or
multilateral implementational challenge to the agreement.

In conclusion, therefore, NAFTA is broadly in conformity with the
plurilateral GPA but WTO-plus in the sense that there is no multilateral
regime for public procurement. The main impact of NAFTA’s procure-
ment provisions has been on Mexico (the United States and Canada be-
ing signatories of the GPA), where they have required quite profound
regulatory reform. The overall direction of these regulatory reforms has
been towards the institutionalization of the various standards (transpar-
ency, etc.). To this extent the contribution of NAFTA to making the
Mexican system ‘‘multilateral and regional compatible’’ is significant, and
NAFTA can be said to have acted as a building block for the multilateral
process, especially in an area of domestic regulatory policy such as public
procurement. In terms of actual results, however, there has been little
progress, mainly because the detailed codes have yet to be notified
although the enabling laws were passed in 2000. Judgement regarding
the practical implications of these regulatory measures will therefore
have to wait a few more years.

Investment

NAFTA’s agreement on investment (contained in Chapter 11) reflects
the influence of the OECD’s thinking on this matter, together with the
practical realities of the North American situation. The dominance of the
US economy and its relatively free and open investment regime (except
in areas of national security) were perceived by its neighbours to be both
a threat and an opportunity. The United States’ partners thus systemati-
cally excluded a number of sensitive sectors from NAFTA that they
thought would be vulnerable to US take-over, and subjected much of the
rest to a process of review within a broadly liberalizing framework that
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went further and deeper than the Agreement on Trade-Related Invest-
ment Measures (TRIMs).

TRIMs represents a compromise between the interests of the OECD
membership (generally) and the concerns of developing countries about
the consequences to their economies and political and social policies. It is
therefore far less of a model for countries interested in an investment
regime than are the OECD codes, the European Union’s single mar-
ket project and the investment regime sought to be established under
NAFTA. (And, of course, it is far weaker than the abortive Multilateral
Agreement on Investment.) To this extent, NAFTA’s regulatory provi-
sions in the area of services (included in the wider ambit defined through
the process of negative listing), and the fact that they are subject to judi-
cial review and dispute settlement challenge, make them strongly WTO-
plus.

With respect to sensitive sectors, for Canada it was cultural invest-
ments (publishing, broadcasting, and so on) together with some critical
economic sectors (uranium, fisheries, logging, oil exploration) that were
excluded, while for Mexico it was a much wider range of economic sec-
tors (oil and oil exploration, petrochemicals, telecommunications, trans-
portation, the postal service, professional services, social services, and
various categories of land).

At a more general level, Canada and Mexico established bodies to ex-
amine take-over or investment proposals above a threshold level, which
was to be raised over the period of implementation, suggesting a growing
confidence in the NAFTA process. For Canada these were the Depart-
ment of Cultural Heritage with respect to cultural items and the Depart-
ment of Industry with respect to the rest. For Mexico it was the National
Investment Commission. In their actual functioning, these review bodies
have generally tended to allow investments wherever possible as part of a
broader policy to attract as much foreign investment as possible.

A similar approach has been followed even more assertively with third-
party investment proposals, precisely because not being American means
being less of a threat to ‘‘national interests’’. The work of these commit-
tees does not therefore militate against multilateral principles, but in fact
facilitates third-party investments.

At the same time, the United States was able to persuade its NAFTA
partners that national treatment and MFN principles should apply (Arts.
1102 and 1103), and that the phase-out of restrictions on ownership, per-
formance requirements, the repatriation of profits and so on in a large
number of remaining sectors that were not sensitive or did not relate to
national security should take place over a 10-year period. The processes
in all member countries, together with other features of the NAFTA
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agreement on investment, such as the provisions relating to expropriation
or near-expropriation, were subject to judicial review through dispute
settlement.

In this context, NAFTA’s provisions allow for private investors directly
to challenge national governments in defence of their property rights. In
this sense, the approach adopted by NAFTA in the area of investments
requires all national authorities to justify, on grounds that are open to
challenge by private investors, investment regulations that in effect nul-
lify the operation of national treatment or MFN principles. As with other
sectors dealt with under NAFTA, this underlying structure has compelled
national governments to improve and open decision-making processes to
scrutiny, although the provision for private investor challenge takes the
system of dispute settlement to a new WTO-plus level. This provision has
been used on only a couple of occasions (it is thought because companies
do not like to enter into legal confrontation with host governments), but
it has had a very sobering effect on the willingness of states to legislate on
matters that might be challenged.

The impact of these measures is reflected in a surge of investment
activity within the region, which has if anything increased the influence of
the United States in the economies of its neighbours. However, this has
to be seen more as an integral part of the process of regional integration
of the three economies. US investments in Canada and Mexico appear to
underpin much of the manufacturing and services activity in these coun-
tries that is meant to feed the requirements of the US economy. Hence
both Canada and Mexico run a substantial trade surplus (in goods,
though not in services) with the United States, much of it based on plants
set up through foreign direct investment. From the perspective of these
two countries, this was the trade-off: enhanced access to US investments
(which implies enhanced US influence in their domestic situation) in re-
turn for the creation of jobs and enhanced economic activity in their
countries and access to the US markets.

Conclusions

Table 6.1 sets out in schematic form the broad findings of this chapter. It
is apparent that NAFTA’s provisions and the way in which the system
functions in reality are decidedly WTO-plus in all the ‘‘new’’ regulatory
areas examined by this chapter. The table indicates whether they are
‘‘minus’’, ‘‘similar’’, ‘‘just plus’’ or ‘‘significantly plus’’. It is revealing that
there appear to be no provisions that are WTO-minus.

Although these finding are to an extent subjective, they are based on
an evaluation of the criteria developed by Woolcock and Sampson, which
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Table 6.1. Areas of potential impact of regional trade agreements relative to WTO provisions

NAFTA
provisions
overall

Technical
barriers to
trade Food safety

Public
procurement
(GPA)

Services
(cross-
border)

Investment
(incl. right of
establishment)

Coverage Significantly
plus

Similar Similar Just plus Significantly
plus

Significantly
plus

Procedural elements Significantly
plus

Significantly
plus

Significantly
plus

Just plus Significantly
plus

Significantly
plus

Harmonization/policy
approximation

Just plus Just plus Just plus Just plus Just plus Just plus

Mutual recognition Just plus Just plus Just plus Not
applicable

Just plus Just plus

Reduced discretion Significantly
plus

Just plus Just plus Significantly
plus

Significantly
plus

Significantly
plus

Remedies and
reviews

Significantly
plus

Significantly
plus

Significantly
plus

Just plus Significantly
plus

Significantly
plus

Promotion of
competition

Just plus Just plus Just plus Significantly
plus

Just plus Just plus

16
1



are set out in the substantive sections of this chapter dealing with each of
the new regulatory areas. They are merely summarized here for ease of
reference. In some cases a finding is apparent from the provisions of the
agreement (as with coverage in the services or investment sectors); in
other cases it is based on experience with actual implementation of reg-
ulatory policies over the past few years. The latter case has additional
implications for all other sectors reviewed, because the constructive
process of implementation may impart a WTO-plus approach to other
issues as well. Another important point that was taken into consideration
was an assessment of the broad direction of regulatory policies in the
NAFTA region. Where these were felt to tend towards becoming even
more ‘‘plus’’ then the finding overall has been given as ‘‘significantly
plus’’. This last category thus reflects not only reality but also the poten-
tial of the situation.

Some general features of the NAFTA agreements that would appear
to account for these findings are summarized here.. The extended application of NAFTA principles to additional sectors

(coverage) would seem to be more important to the multilateral pro-
cess than questions of ‘‘deeper integration’’. The more sectors that can
be covered, the more that TBT and SPS codes apply; the more that
procedural and redress processes apply, the more the system functions
as a building block to the multilateral process. Deeper integration ar-
rangements could, paradoxically, create the sort of regulatory region-
alism that is seen as a threat to the multilateral process.. The contractual nature of international trade agreements helps build a
rules-based system in sectors where none perhaps existed before. The
extended coverage of NAFTA codes, particularly in services, invest-
ment and government procurement, provides a platform for this to
happen.. US traditions of jurisprudence, especially in the areas of due process
and judicial review, are significantly influencing and shaping the regu-
latory reform process in the NAFTA region – more so in the case of
Mexico but even to an extent in Canada.12 Because these directly
address all phases of the regulatory process in terms of transparency,
institution-building and rule-making, this translates into the creation
of a regional regime that is essentially rules based and, to a growing
extent, harmonized around US standards and practices.. There seems to be little evidence to suggest that the US dominance of
NAFTA is creating a form of ‘‘regulatory regionalism’’ that is hostile
to the multilateral process.. With the intensification of trade and investment activity in the
NAFTA region, the points of contact between importers, exporters
and investors and government regulatory systems have increased. The
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problem-solving ethos of NAFTA institutions has consequently led to
a process of rolling regulatory reform.. Although NAFTA is proceeding down the route more of equivalence
and conformity assessment of standards than of harmonization, this
implies that standards capable of withstanding scientific and proce-
dural scrutiny, in terms of both procedures and outcomes, would at the
very least be created where none existed earlier.. The dramatic improvements in trade and investment flows, even dur-
ing periods of economic crisis, have been most pronounced in the case
of Mexico, where the most substantial changes in the regulatory envi-
ronment have also taken place. This would suggest that there is a clear
link between the regulatory capacity of the Mexican state, which has
been going through an intense period of reform, and the confidence of
investors in the Mexican economy.13 Mexico’s capacity to engage with
the rest of the world, and indeed its interest in entering into a host of
other trade agreements, would suggest that regulatory capacity and
regulatory integrity improve the ability of a country to deal with the
rest of the world, whether through the multilateral or the bilateral
process.. The NAFTA process has demonstrated – though by no means con-
clusively – that a developing country (Mexico) and developed coun-
tries can coexist within an asymmetrical regional agreement that sets
fairly high standards of liberalization, transparency and compliance.
This would suggest two things: first, a rules-based system actually helps
developing countries in this sort of situation; and, secondly, it becomes
the business of the partner countries in the agreement to make it
work. Thus the United States was willing to assist Mexico during the
financial crisis of 1994–5 (on a scale unheard of in the past), which in-
dicated the importance of Mexico to the United States politically and
economically. Similarly, the various technical assistance programmes
provided to the Mexican authorities to help restructure their regu-
latory systems went well beyond anything that would have been at-
tempted before NAFTA.
The reason these findings would appear to be so decisively WTO-plus

also has a lot to do with some of the broader contextual issues that have
been touched on in the chapter. These are now brought together and
summarized here:. The basic philosophy, approach, structure and methodology of the

NAFTA and Uruguay Round agreements, though not identical and
though with some important differences, are so substantially alike that
the differences appear marginal to any observer who stands back from
the detail. This is reflected in the operational consequences.. Sustained political support for NAFTA – and increasingly for a Free
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Trade Area of the Americas – imparts a very positive problem-solving
element to the activities of the Free Trade Commission and the vari-
ous trilateral committees that operate under its auspices. Evidence can
be found for this in the tariff acceleration agreements, dating from July
1997 (Trebilcock and Howse, 1999, p. 40), and in the various agree-
ments reached in the trilateral committees with respect to a variety of
implementational issues.14 This in turn serves to expand and deepen
the application of rules-based solutions.. Political and institutional support for Mexico’s transitional require-
ments has been crucially important. Commitment of two types – of
Mexico’s leadership to the reform process generally, and of Canada
and the United States to Mexico’s leadership – substantially accounts
for this. The relationship between the United States and Canada,
though also in need of the occasional political pump-priming, is more
stable and durable.. The use of side agreements has kept the basic NAFTA process rela-
tively free of the complications facing the WTO. At the same time, the
NAFTA approach would probably not be operationally practical at
the multilateral level, which suggests that in this area at least RTAs
score significantly over the multilateral system.. The danger that NAFTA would harm third-party interests in the
region is again something that has been addressed politically. Both
Mexico and Canada, perhaps conscious of their overdependence on
the United States and aware of the access opportunities that NAFTA
membership offers, have sought a range of bilateral trade agreements
to achieve precisely these objectives. These economies now offer a
bridgehead for third-party products and services while also diversify-
ing their economic links and promoting competition.
Two qualifications are, however, required. The first is that it may still

be too early to make a judgement about the impact of regional regulatory
regimes on the multilateral process. Mexico’s regulatory systems still
have a long way to go and may yet prove to contain insurmountable ob-
stacles, particularly in the enforcement of land and property rights, in the
relationship between the federal and state governments, and in judicial
reforms. Indeed, many important regulatory reform measures in Mexico
are enacted by presidential decree (as in financial sector reforms), and
the laws, regulations and codes are worked out later. Law-making is ob-
viously a very complex process involving widespread political consulta-
tion, the cooperation of several federal ministries and agencies, the con-
sent of state governments, and so on. Reconciling inconsistencies across
this complex set of systems is one of the challenges that the Mexican au-
thorities are currently wrestling with. Although this would pose an equal
difficulty for the implementation of multilateral agreements, it is really
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because NAFTA requires a higher degree of compliance in investor and
property rights that real operational difficulties could emerge. These
could have adverse consequences for the implementation of both agree-
ments. So the process of regulatory reform generally is fraught with dif-
ficulties and cannot be taken for granted.

Second, the economies of the NAFTA region are being pulled along
by high consumer demand in the United States (as indeed is the world’s
economy). Regulatory systems tend to be quite relaxed in times of
plenty, but can turn very protective in times of hardship. It therefore re-
mains to be seen how NAFTA countries will react to adverse economic
developments in the United States and elsewhere, should these arise.

Within a broad framework that is generally and specifically supportive
of the multilateral process and its principles and methods, it is really
possible to identify only one feature that could restrict third-party market
access: rules of origin. However, this is an inherent feature of all regional
agreements and will become a barrier in the case of NAFTA only if the
application of GATT principles falls generally behind the levels man-
dated in the multilateral process. As this is not likely to happen, both the
United States and Canada being keen on further liberalization of the
multilateral trading system, the danger of rules of origin becoming a
barrier to trade is not likely to be of significance for the time being.

Notes

1. This terminology comes from the WTO; see WTO (1995).
2. During his visit to Canada in 1961, President Kennedy said that ‘‘geography has made

us neighbours, and history has made us friends’’, a sentiment never expressed either to
or by the Mexicans.

3. The famous ‘‘triple play’’ – an expression that Europeans find meaningless.
4. A glance at the websites for the three countries (www.ustr.gov; www.dfait.ca; www.

cofemer.gob.mx) would confirm this assessment.
5. Parties generally opt for WTO procedures except in cases of anti-dumping and inves-

tor–state disputes. This is because the anti-dumping codes are better under NAFTA, in
that they restrict the use of anti-dumping as barriers to trade, and because investor–
state disputes are unique to the NAFTA system.

6. This chapter uses terminology current in NAFTA and thus refers to standards, stan-
dards-related issues and conformance/testing. The terminology differs from that of the
European Union, and for that matter the WTO, which both make a distinction between
(mandatory) technical regulations, (voluntary) standards and conformance assessment
(testing and accreditation). The terminology is important because it reflects the more
carefully structured, institutional approach of Europe, compared with the more market-
driven US approach to ‘‘standards’’.

7. USTR’s NTE report for Canada in 2002 (USTR, 2002a) grumbles about the provincial-
level film certification procedures that in effect exclude US films from Canadian markets
in seven provinces.
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8. From USTR report on NAFTA at http://www.ustr.gov/regions/whemisphere/
organizations.shtml, paragraph on ‘‘Agriculture’’.

9. USTR NTEs for both Canada and Mexico provide estimates, but simultaneously cau-
tion against their accuracy.

10. From USTR report on NAFTA at http://www.ustr.gov/regions/whemisphere/
organizations.shtml, paragraph on ‘‘Services’’.

11. In fact the United States has initiated a dispute settlement complaint in the WTO on
this issue (USTR, 2001).

12. Canadian judicial authorities tend to defer to the judgement of government agencies
more than their US counterparts do for issues involving the ‘‘public interest’’. Com-
plaints about this tend to promote another development – the gradual harmonization of
standards.

13. This is the line that the OECD takes on Mexico’s regulatory reform. The OECD is also
deeply involved in advising the Mexican government on the reform process, which adds
to the sense of security amongst investors.

14. From USTR report on NAFTA at http://www.ustr.gov/regions/whemisphere/
organizations.shtml.
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7

The Chile–Canada Free Trade
Agreement

Sebastián Herreros

Introduction

This chapter describes how the Chile–Canada Free Trade Agreement
(CCFTA) deals with what are potentially regulatory barriers to trade in
three main policy areas, namely trade in services, investment and the
environment. The last area is covered by the Chile–Canada Agreement
on Environmental Cooperation (CCAEC). The chapter assesses the de-
gree to which the Chilean general regulatory regime in these three areas
is affected by its commitments in the CCFTA and CCAEC. The provi-
sions of both agreements are also compared with the relevant multi-
lateral agreements of the World Trade Organization (WTO), where ap-
plicable, as well as with the North American Free Trade Agreement
(NAFTA) and its ‘‘side agreement’’ on environmental cooperation, in
terms of scope and disciplines. The purpose of this comparative exercise
is three-fold: first, to determine whether the CCFTA and CCAEC go
beyond or fall short of the provisions of the World Trade Organization
(are ‘‘WTO-plus’’ or ‘‘WTO-minus’’) in the areas under examination,
and if so in which aspects; second, to detect and try to explain any de-
viations in the CCFTA and/or CCAEC from the NAFTA model on
which both agreements are largely based; third, to examine whether the
CCFTA and/or CCAEC might contain elements of ‘‘regulatory region-
alism’’.

In order to address these questions, the CCFTA and CCAEC will be
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assessed using the analytical framework set out in chapter 2. This consists
of assessing:. whether the scope or coverage of commitments undertaken in the

CCFTA, in terms of national treatment and most favoured nation
(MFN) treatment, exceed those undertaken by Chile and Canada in
the WTO;. how well both agreements satisfy a number of procedural elements,
such as transparency, due process or open decision-making, and the
promotion of institutional infrastructure;. whether the CCFTA and the CCAEC promote the approximation or
compatibility of national regulations, standards or conformance as-
sessment provisions; and/or. whether they promote mutual recognition or equivalence of national
regulations, standards or conformance assessment provisions;. whether the agreements reduce the scope for regulatory discretion by
national authorities;. whether they provide for effective remedies to disputes in the areas
covered by the study; and, finally,. whether they contain provisions aimed at ensuring that anti-competi-
tive practices do not limit trade.
Three of the regulatory policy areas discussed in other chapters of this

book are not covered by the CCFTA and therefore are not fully covered
here. These are technical barriers to trade, food safety and public pro-
curement.1 In these three cases, a brief explanation is provided as to why
Chile and Canada decided not to include these topics in their bilateral
agreement. There is also a general description of how Chile intends to deal
with these three issues in the context of its current negotiations with the
United States towards a bilateral free trade agreement. For that purpose,
the relevant draft Chapters proposed by Chile to the United States at the
start of the negotiations in January 2001 are analysed. The FTA negotia-
tions were successfully concluded in December 2002, but at the time this
book went to press the agreement had not yet been signed and the nego-
tiated text was not yet public. Moreover, the final shape of the Chapters
depended to a significant extent on the mandate the US negotiators got
from the US Congress under the Trade Promotion Authority legislation,
which was still being discussed at the time of writing (May 2002).

General overview of the Chile–Canada Free Trade
Agreement

The Chile–Canada Free Trade Agreement (henceforth the agreement or
the CCFTA) was signed on 18 November 1996, and entered into force on

168 SEBASTIÁN HERREROS



5 July 1997 after ratification by both countries’ parliaments. Although
negotiations started only in January 1996, the story of the agreement
goes back to 11 December 1994, when the prime minister of Canada and
the presidents of the United States, Mexico and Chile announced their
intention to pursue Chile’s accession to the North American Free Trade
Agreement (NAFTA). When it became apparent that the Clinton ad-
ministration would not obtain fast-track negotiating authority from Con-
gress, Chile and Canada decided to negotiate a bilateral agreement, in
order, among other objectives, to facilitate and promote Chile’s accession
to NAFTA.

Because of its ‘‘interim’’ nature, the agreement closely follows the
NAFTA model in terms of structure, scope and coverage. Two side
agreements also entered into force at the same time as the CCFTA.
These are the Chile–Canada Agreement on Environmental Cooperation
(CCAEC) and the Chile–Canada Agreement on Labour Cooperation
(CCALC). Both are modelled on NAFTA’s side agreements on labour
and environment. There are, however, some important differences be-
tween CCFTA and NAFTA. On the one hand, the CCFTA does not
include Chapters on sanitary and phytosanitary measures, technical
standards, government procurement, intellectual property and financial
services – all matters that are covered by NAFTA. On the other hand,
the CCFTA goes beyond NAFTA (and the WTO) in the very important
area of anti-dumping. Chile and Canada agreed to phase out the use of
anti-dumping measures on trade between them over a period of six years.
This commitment is consistent with both countries’ broader objectives in
the area of trade remedies. Whereas Canada seeks ultimately to elimi-
nate anti-dumping duties within NAFTA, Chile aims to do the same
within its own network of agreements in Latin America, and has been
very vocal in calling for stricter disciplines on anti-dumping to be nego-
tiated in the WTO.

Horizontal provisions under the CCFTA

The analysis of the CCFTA will focus on the areas of investment and
trade in services. However, it is necessary to start with a brief review of
some Chapters whose provisions apply horizontally across all areas cov-
ered by the agreement. These horizontal Chapters have a bearing on
whether there are competitive markets (Chapter J covers competition
policy, monopolies and state enterprises), what the procedural require-
ments are under the CCFTA (Chapter L covers publication, notification
and administration of laws), and what institutional arrangements and
dispute settlement procedures there are in the agreement (Chapter N).
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Competition policy, monopolies and state enterprises

Chapter J commits both parties to adopt or maintain measures to pro-
scribe anti-competitive business conduct and to take appropriate enforce-
ment action. There is an additional ‘‘soft’’ commitment for the parties to
consult ‘‘from time to time’’ on the effectiveness of the measures under-
taken by them in this field. This is also a call for the parties to cooperate
on issues of competition law enforcement policy, including mutual legal
assistance, notification, consultation and exchange of information. How-
ever, these commitments are not subject to dispute settlement (either
state-to-state or investor–state arbitration).

The CCFTA affirms the right of the parties to ‘‘designate’’ monopolies
and state enterprises (i.e. establish new monopolies and state enterprises
in the future). The designation of monopolies is subject to a requirement
to provide prior written notification where possible and to establish the
monopoly in a manner that minimizes or eliminates any nullification or
impairment of benefits under the agreement.

There are also specific obligations with regard to monopolies and state
enterprises that complement the provisions on investment and cross-
border trade in services. There are obligations with respect to the be-
haviour of privately owned and government monopolies to the effect that
such entities must:. act in a manner that is not inconsistent with each party’s obligations

under the agreement wherever a monopoly exercises any regulatory,
administrative or other governmental authority that the party has de-
legated to it in connection with the monopoly good or service;. act solely in accordance with commercial considerations in their pur-
chase or sale of the monopoly good or service;. provide non-discriminatory treatment to investments of investors, to
goods and to service providers of the other party in their purchase or
sale of the monopoly good or service;. not use their monopoly position to engage, either directly or indirectly,
including through their dealings with their parent, their subsidiary or
other enterprise with common ownership, in anti-competitive practices
in a non-monopolized market in their territory that adversely affect an
investment of an investor of the other party.

The governments must ensure, through regulatory control, administrative
supervision or the application of other measures, that state enterprises
act in a manner that is consistent with the countries’ obligations on in-
vestment (under Chapter G). This is important when state enterprises
exercise regulatory or other delegated authority to expropriate assets,
grant licences, or approve commercial transactions or import quotas,
fees or other charges. The governments must also ensure that state
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enterprises are non-discriminatory in their dealings with undertakings
established in their territory by investors from the other party to the
agreement.

The provisions on competition (Chapter J) are identical to those of
NAFTA’s Chapter 15, except that the latter provides for the establish-
ment of a Working Group on trade and competition. This group had the
mandate to make recommendations to the parties on further work as
appropriate, within five years of the date of entry into force of the
agreement, on relevant issues concerning the relationship between com-
petition laws and policies and trade in the free trade area. The creation of
this group seems to point to the willingness of Canada, Mexico and the
United States to explore the possibility of moving from the relatively
‘‘soft’’ commitments undertaken in Chapter 15 to more binding obliga-
tions in this field. This seems very natural, because the three countries
are neighbours, trade intensively with each other and invest significantly
in each other’s territories. As NAFTA is creating an integrated economic
region comprising a number of different competition authorities, this
emphasis on competition law and policies may be appropriate as other
barriers to trade and investment are lowered. But Canada and Chile are
distant countries for which bilateral trade and investment flows are much
less important, making strengthened disciplines on competition policy
less urgent.

Soft as they are, the CCFTA’s provisions on competition policy exceed
any commitment undertaken by either Chile or Canada in the WTO,
where this subject has, to date, not got beyond a matter of study in a
Working Group. It remains to be seen how the CCFTA provisions will
compare with those of any future WTO agreement on competition policy.
The first step towards that goal was taken at the Doha Ministerial Meet-
ing with a mandate to launch negotiations after the WTO’s Fifth Minis-
terial Meeting to be held in Mexico in September 2003. However, the
solid resistance from many WTO members to engage in negotiations on
competition at the WTO makes it unlikely that any future agreement will
go much further than transparency and cooperation.

Publication, notification and administration of laws

The Chapter on procedural commitments in the CCFTA (Chapter L) is
identical to Chapter 18 of the NAFTA. It sets out obligations for the
parties concerning transparency and due process.

Transparency

The main commitments undertaken by the parties are: designation of a
contact point, publication and notification. First, they must designate a
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contact point to facilitate communications between them on any matter
covered by the agreement. Second, each party must ensure that its laws,
regulations, procedures and administrative rulings of general application
respecting any matter covered by the agreement are promptly published
or otherwise made available in such a manner as to enable interested
persons and the other party to become acquainted with them. To this
effect, and to the extent possible, each party must: (a) publish in ad-
vance any such measure that it proposes to adopt; and (b) provide in-
terested persons and the other party a reasonable opportunity to com-
ment on such proposed measures. Third, and to the maximum extent
possible, each party must notify the other of any proposed or actual
measure that the party considers might materially affect the operation of
the agreement or otherwise substantially affect the other party’s interests
under it.

Due process

The CCFTA (Chapter L) commits each party to ensure that, in its
administrative proceedings applying laws, regulations, procedures and
administrative rulings of general application respecting any matter cov-
ered by the agreement to particular persons, goods or services of the
other party in specific cases: wherever possible, persons of the other
party that are directly affected by a proceeding are provided reasonable
notice, in accordance with domestic procedures, when a proceeding is
initiated, including description of the nature of the proceeding, a state-
ment of the legal authority under which the proceeding is initiated and
a general description of any issues in controversy; such persons are
afforded a reasonable opportunity to present facts and arguments in
support of their positions prior to any final administrative action, when
time, the nature of the proceeding and the public interest permit; and its
procedures are in accordance with domestic law.

Each party shall also establish or maintain judicial, quasi-judicial or
administrative tribunals or procedures for the purpose of the prompt
review and, where warranted, correction of final administrative actions
regarding matters covered by the agreement. Such tribunals shall be im-
partial and independent of the office or authority entrusted with admin-
istrative enforcement and shall not have any substantial interest in the
outcome of the matter.

The parties shall also ensure that, in any such tribunals or procedures,
the parties to the proceeding have the right to: a reasonable opportunity
to support or defend their respective positions; and a decision based on
the evidence and submissions of record or, where required by domestic
law, the record compiled by the administrative authority. Finally, each
party shall ensure, subject to appeal or further review as provided in its
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domestic law, that such decisions shall be implemented by, and shall
govern the practice of, the offices or authorities with respect to the ad-
ministrative action at issue.

Institutional arrangements and dispute settlement procedures

Again the CCFTA provisions (Section II of Chapter N) on dispute settle-
ment are essentially identical to Section B of NAFTA’s Chapter 20.
Permanent cooperation and consultation between the parties on the in-
terpretation of the agreement’s provisions are encouraged as a means of
arriving at mutually satisfactory resolutions to any possible controversy.
Arbitration and other means of private dispute resolution are also en-
couraged. Failing this, the CCFTA has a dispute settlement mechanism
covering all areas included in the agreement, except for competition law
and cultural industries.

There are various options available before considering the establish-
ment of a panel. First, the affected party may request consultations with
the other regarding any actual or proposed measure or any other matter
that it considers might affect the operation of the agreement. The parties
must make every attempt to reach a mutually satisfactory resolution at
the consultations stage. If they fail to do so within 30 days of delivery of a
request for consultations (15 days in matters regarding perishable agri-
cultural goods, or any other period agreed by the parties), either party
may request a meeting of the agreement’s Free Trade Commission
(comprising cabinet-level representatives of the parties), stating the
measure or other matter complained of and the agreement’s provisions
that it considers relevant. The Commission ‘‘shall endeavour to resolve
the dispute promptly’’, including through good offices, conciliation, me-
diation or other procedures. None of these procedures has actually been
invoked so far, because all controversies between Chile and Canada since
the entry into force of the agreement have been solved through cooper-
ation and consultation at the Commission or lower level.

If the Commission fails to solve the dispute within 30 days after it is
convened, a party may request the establishment of an arbitral panel. To
this effect, the parties must maintain a roster of up to 20 well-qualified
individuals, 4 of whom must not be citizens of either of the parties. The
panel shall comprise five members, four of them selected by the parties
(two each) and a mutually agreed chair. As in the NAFTA, a party can
ask the panel to make findings on the level of adverse trade effects of any
measure at issue. This constitutes a significant departure from the WTO
model, in that a panel mandated to determine the WTO compatibility of
a given measure cannot make any quantitative determination of the ad-
verse trade effects of that measure. In the WTO this assessment is made
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only at a later stage to determine the authorized level of retaliation if and
when the WTO member that should have put the said measure in con-
formity with its multilateral obligations has failed to do so.

The panel’s rules of procedure resemble those of the WTO’s Dispute
Settlement Understanding (DSU), with initial and rebuttal written sub-
missions and at least one hearing before the panel. As in NAFTA, the
panel process has two stages: the Initial Report and the Final Report.
This also resembles the WTO process, with its Panel and Appeal stages,
although the CCFTA has a shorter total time-frame. Again as in the
WTO, the panel may seek information and technical advice from any
person or body that it deems appropriate, including a scientific review
board if so needed.

Once the panel has delivered its Final Report, the resolution of the
dispute should conform to the panel’s determinations and recom-
mendations. Wherever possible the dispute should be resolved through
the removal of the non-conforming measure or, failing this, compensa-
tion. As in the WTO, full compliance with a panel’s ruling is seen as the
preferred outcome over compensation. However, if neither full compli-
ance nor compensation takes place within a specified time, the com-
plaining party may suspend benefits for an amount equivalent to the
damage suffered. This retaliation may last until both parties reach agree-
ment on a resolution of the dispute.

On the whole, the CCFTA and NAFTA dispute settlement mecha-
nisms present two important advantages over the WTO mechanism.
There is a faster adjudication of any matter referred to a panel and no
grey area of ambiguity as in the WTO’s Dispute Settlement Understand-
ing on the issue of sequencing (Arts. 21 and 22). Under the WTO, if
there is disagreement about whether a party has implemented the rec-
ommendations of a panel or the Appellate Body, there are two different
– and contradictory – possibilities. Either a panel determines if the party
has in effect complied (Art. 21.5), or the complaining party withdraws
concessions for an amount equivalent to the damage suffered (Art. 22.2).
The current wording of the DSU does not provide clarity about what
course of action should be explored first, as has become evident in sev-
eral high-profile cases involving the United States and the European
Union. For many WTO members, addressing the issue of sequencing is a
priority for the current negotiations on improvements and clarifications
of the DSU. In comparison, both the CCFTA and NAFTA provide for a
clearer sequence. Once the Final Report is issued, the parties to a dispute
must reach an agreement on the resolution of it within a short time (30
days). If the party complained against fails to reach an agreement with
the complaining party, the latter may suspend benefits for an amount
equivalent to the damage suffered until agreement is reached.
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Services and investment

In the CCFTA, investment is covered by a separate chapter (Chapter G),
whereas trade in services is dealt with in four chapters: G (on invest-
ment), H (on cross-border trade in services), I (on telecommunications)
and K (on temporary entry for business persons). The provisions on in-
vestment and cross-border trade in services share a similar structure.
Both establish a core of general, horizontal obligations, among which are
national treatment and MFN. Only a limited number of measures, sectors
or activities are excluded from these general obligations. Reservations
and exceptions for both investment and cross-border trade in services are
listed together in Annex I of the agreement (for existing measures) and
Annex II (for future measures). This is because many of the reservations
listed regarding investment, which restrict the provision of a service
through commercial presence, also imply restrictions on the cross-border
provision of services.

Investment

Chapter G has three Sections with seven Annexes. Section I sets out the
scope and coverage of the Chapter, as well as the obligations that each
party assumes towards investors of the other party and their investments,
and the reservations and exceptions to those obligations; Section II es-
tablishes an investor–state dispute settlement mechanism; and Section III
deals with the all important definitions.

Coverage

The CCFTA provisions on investment are comprehensive. The only sec-
tor explicitly excluded from its provisions is investment in financial in-
stitutions.2 However, some general obligations regarding transfers and
expropriation and compensation apply even in the case of investments in
financial institutions. Section II of the Chapter, allowing for investor–
state dispute settlement (see below), also applies to investments in fi-
nancial institutions, but only concerning breaches by a party of obliga-
tions concerning either transfers or expropriation and compensation.
The investment Chapter also does not apply to measures maintained or
adopted by both parties regarding cultural industries. These were left out
of the scope of the whole agreement, except for the tariff elimination
commitment.

Substantive general obligations

Each party must accord national treatment and MFN to investors of the
other party with respect to the establishment, acquisition, expansion,
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management, conduct, operation and sale or other disposition of in-
vestments. Since Canada is a federal state, national treatment means,
with respect to a province, treatment no less favourable than the most
favourable treatment accorded, in like circumstances, by that province to
investors and their investments of the party of which it forms a part.

Neither party may impose or enforce a specified list of performance
requirements on an investment in its territory of a party or of a non-
party. These are: export performance; domestic content; preferen-
tial treatment to local suppliers of goods or services; foreign exchange
inflows/earnings; transfer of technology, a production process or other
proprietary knowledge (except when such transfer is imposed by a court,
administrative tribunal or competition authority to remedy an alleged
violation of competition laws); or exclusive supply to a specific region or
world market. With regard to subsidies, regulators cannot condition the
receipt of an advantage (or ‘‘subsidy’’) on compliance with requirements
on domestic content, locally produced goods or foreign exchange inflows/
earnings. But ‘‘subsidies’’ can be conditional on investment being made
in a specific location (regional policy) or on the provision of training or
research and development expenditure.

Similarly, there are exceptions to the prohibition of domestic content
requirements or preferential treatment to local suppliers when these
measures are necessary to protect human, animal or plant life or health,
or for the conservation of living or non-living exhaustible natural re-
sources. However, such measures must not be applied in an arbitrary or
unjustifiable manner or constitute disguised restrictions on trade or in-
vestment. Nationality requirements for senior management positions are
prohibited, but there can be nationality or local residence requirements
for the majority of the board of directors, provided that those require-
ments do not impair the ability of the foreign investor to exercise control
over its investment. Finally, each party playing host to an investment of
an investor of the other party has the obligation to permit all transfers
relating to that investment to be made freely, without delay and in a
freely usable currency at market rates of exchange.3 Similarly, neither
party may require its investors to transfer, or penalize them for failing to
do so, the income, earnings, profits or other amounts derived from, or
attributable to, investments in the territory of the other party. Some of
the prohibited performance requirements are permitted in public pro-
curement, export promotion programmes and foreign aid programmes.
The parties have extended these commitments not to impose perfor-
mance requirements to third countries on an MFN basis.

The CCFTA sets four conditions that must be satisfied in any case of
expropriation:. expropriation must serve a public purpose;
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. it must be applied on a non-discriminatory basis;. it must be applied in accordance with due process of law (including
international law);. there must be adequate compensation – compensation must be equiv-
alent to the ‘‘fair market value’’ of the expropriated investment im-
mediately before the expropriation took place; it has to be paid with-
out delay, and must be fully realizable; on payment, compensation
shall be freely transferable.

These provisions (in Art. G-10) do not apply to the issuance of compul-
sory licences granted in relation to intellectual property rights or to the
revocation, limitation or creation of such rights, to the extent that such
issuance, revocation, limitation or creation is consistent with the Agree-
ment on Trade-Related Aspects of Intellectual Property Rights (TRIPS).
It is worth noting that the guarantees given to foreign investors by this
Article were already enshrined in Chile’s general investment legislation
by the time the CCFTA was negotiated.

Reservations and exceptions

The coverage of investment by the CCFTA is ultimately determined by
the schedules listing exemptions and coverage. As noted above, there are
two general exceptions where the core obligations of national treatment,
MFN and the non-imposition of performance requirements do not apply.
These are public procurement and public subsidies or grants (i.e. only
local companies may benefit from subsidies). Annexes to the agreement
also list specific reservations and exceptions under a negative-list ap-
proach.

An interesting feature of the CCFTA, inherited from NAFTA, is the
‘‘ratcheting effect’’, which requires that any amendment, after the entry
into force of the agreement, to the existing discriminatory measures listed
in the parties’ schedules to Annex I cannot decrease the conformity
of such measures with the above-mentioned core obligations. In other
words, any future liberalization of remaining discriminatory measures is
locked in. In its schedule to Annex I, Canada took a blanket exception
for ‘‘all existing non-conforming measures of all provinces and terri-
tories’’, without listing those measures. At the federal level, Canada’s
negative list in the CCFTA is the same as its list in NAFTA.

In their schedules to Annex II, both parties listed their reservations
concerning sectors, subsectors or activities for which they could maintain
existing measures, or adopt new or more restrictive measures. Here Chile
and Canada listed identical reservations concerning aboriginal affairs,
ocean-front land, basic telecommunications, social services, minority af-
fairs and government finance. In addition, Canada listed reservations on
speciality air services and maritime cabotage. Chile, for its part, listed
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reservations on fishing-related activities and professional, technical and
specialized services. This last reservation provides for reciprocity when
Canada maintains, at the federal or provincial level, measures respect-
ing citizenship, permanent residency or local presence in a given sec-
tor. Again, Canada’s reservations are the same as those it has under
NAFTA.

In their schedules to Annex III (exceptions to most favoured nation
treatment), both parties listed those sectors where they reserved the right
not to accord MFN treatment to the other party. These include, for ex-
ample, aviation; fisheries; maritime matters, including salvage; and tele-
communications transport networks and telecommunications transport
services, which correspond to the exceptions listed under NAFTA for
Canada and the General Agreement on Trade in Services (GATS) for
Chile.

Dispute settlement

The CCFTA allows investors, along NAFTA lines, recourse to investor–
state dispute settlement provisions offering access to international arbi-
tration procedures as an alternative to the standard dispute settlement
mechanism of the agreement. If a claim by an investor of a party before
the authorities of the other party cannot be settled through consultation
or negotiation, the disputing investor may submit the claim to arbitration
under the Convention on the Settlement of Investment Disputes between
States and Nationals of Other States (ICSID Convention),4 the Ad-
ditional Facility Rules of the International Center for Settlement of
Investment Disputes (ICSID), or the Arbitration Rules of the United
Nations Commission on International Trade Law (UNCITRAL).5 In
order to be allowed to submit its claim to international arbitration, the
investor must first waive its right to initiate or continue before any ad-
ministrative tribunal or court under the law of a party, or other dispute
settlement procedures, any proceedings with respect to the measure of
the disputing party that is alleged to be a breach of that party’s obliga-
tions. The chosen tribunal may award monetary damages, restitution
of property or both. As yet the investor–state provisions have not been
invoked.

Reforms required in Chilean regulations

By and large, the CCFTA did not affect the way in which Chile regulates
foreign investment, but merely consolidated (or locked in) its general in-
vestment regime. One exception concerns the need to phase out several
performance requirements in the automotive sector, which Chile must
eliminate anyway because of its obligations under the Agreement on
Trade-Related Investment Measures (TRIMs).
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The CCFTA does, however, limit Chile’s autonomy to regulate foreign
investment in a number of quite important respects. First, the ‘‘ratchet-
ing’’ provision means that neither Chile nor Canada can make discrimi-
natory (‘‘non-conforming’’) measures more restrictive. Secondly, Chile
must accord national treatment to Canadian investors who are party to
an investment contract pursuant to Decree Law 600. This means the
amendment of investment contracts if these contracts provide for less
favourable treatment than Article G-04 (which in turn provides for the
granting of the better of the treatment required under the national treat-
ment and MFN obligations). Thirdly, Chile also ‘‘bound’’ at a maximum
30 per cent its general reserve requirement for such capital flows for
Canadian investments (other than foreign direct investments) and related
credits.

Comparison with NAFTA and the WTO

The CCFTA provisions on investment are practically identical to
NAFTA’s Chapter 11. The main difference is that financial services and
investments in financial services are for the most part excluded from
the disciplines of the CCFTA, whereas they are included and regulated
in a separate Chapter of the NAFTA. However, the core disciplines
undertaken by Canada and Chile in the CCFTA are the same as in
NAFTA. The investor–state dispute settlement mechanism comes from
NAFTA, as does the ratchet mechanism for future amendments to non-
conforming measures. Performance requirement provisions are identical,
as are Canada’s schedules defining the coverage.

With respect to the WTO, the CCFTA – like the NAFTA before it –
regulates investment in a comprehensive way, whereas there is as yet no
equivalent agreement on investment in the WTO. Investment is ad-
dressed in a piecemeal fashion in the WTO: the TRIMs Agreement deals
exclusively with some performance requirements, the GATS deals with
investment only in so far as it relates to the provision of services, and so
on. Secondly, the CCFTA gives investors recourse to dispute settlement
procedures against a state, whereas the WTO’s dispute settlement pro-
cedures are strictly intergovernmental.

In terms of non-imposition of performance requirements, the CCFTA
disciplines are stricter than those of the WTO’s TRIMs Agreement. The
CCFTA covers performance requirements concerning both goods and
services, whereas the TRIMs Agreement covers only goods. The CCFTA
also explicitly prohibits a wider range of performance requirements than
the TRIMs Agreement does. Such is the case with technology transfer
or geographical exclusivity requirements. On the other hand, the CCFTA
allows for permanent exceptions for certain measures, sectors or activ-
ities, whereas permanent exceptions are not allowed under the TRIMs
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Agreement (not even for least developed countries, which have only a
seven-year transition period to phase out prohibited measures).

Overall assessment

Overall, the CCFTA provisions on investment have extensive coverage
and strong disciplines, which are certainly WTO-plus and at the same
level as NAFTA standards. Some of those disciplines (i.e. non-imposition
of performance requirements) are even applied on a most favoured na-
tion basis. Transparency is greatly increased because reservations and
exceptions are listed on a negative-list basis, which implies that only the
measures or sectors explicitly listed are excluded from certain disciplines.
The ‘‘no turning back’’ or ‘‘ratcheting effect’’ commitments further in-
crease predictability for foreign investors. However, the blanket excep-
tion taken by Canada for all its existing discriminatory measures at the
provincial level goes against transparency and negatively affects the value
of the market access commitments undertaken by that country concern-
ing investment.

Trade in services

The CCFTA covers the four modes of supply defined in the GATS.
Chapter H provides for comprehensive coverage of cross-border trade in
services, including Modes 1, 2 and 4. Chapter I contains specific rules
with respect to measures relating to public telecommunications transport
networks and services and value-added telecommunications services,
providing for disciplines with regard to access to and use of public tele-
communications transport networks and services. Chapter K deals with
the temporary movement of natural persons (Mode 4), providing access
for a broadly defined group of business visitors, traders and investors,
intra-company transferees, and a lengthy list of professionals. Finally,
Mode 3 (commercial presence) is regulated by Chapter G on investment,
which also regulates investments intended not to provide a service but to
produce goods. So here, as with investment, the CCFTA closely follows
the NAFTA approach, for example in having a separate Chapter for
cross-border provision of services and investment. This is probably partly
owing to the precedent set by NAFTA (for Canada) and the fact that
there are no general investment provisions in the WTO.

Scope and coverage

The concept of cross-border trade in services in the CCFTA is more
comprehensive than the ‘‘cross-border supply’’ mode defined in the
GATS. It actually encompasses three of the four supply modes defined in
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the GATS: cross-border supply (Mode 1), consumption abroad (Mode
2), and presence of natural persons (Mode 4).

Among the measures covered by the Chapter are those respecting:. the production, distribution, marketing, sale and delivery of a service;. the purchase or use of, or payment for, a service;. the access to and use of distribution and transportation systems in
connection with the provision of a service;. the presence in a party’s territory of a service provider of the other
party;. the provision of a bond or other form of financial security as a condi-
tion for the provision of a service.
The CCFTA Chapter on services has a broad sectoral coverage. How-

ever, the following sectors or policies are excluded: cultural industries;
the provision of cross-border trade in financial services; domestic and in-
ternational air services;6 basic telecommunications; public procurement
(both by public agencies and by state enterprises); subsidies or grants
provided by a party or a state enterprise; controls on natural persons
seeking long-term employment; and core public services (law enforce-
ment, correctional services, income security or insurance, social security
or insurance, social welfare, public education, public training, health, and
child care).

Main general obligations

Each party must accord national treatment to service providers of the
other party. As for investment, in the case of Canada this means treat-
ment no less favourable than the most favourable treatment accorded, in
like circumstances, by the province to service providers from the rest of
Canada.

The CCFTA requires MFN (Art. H-03) and parties cannot oblige
service providers to have a local presence (Art. H-05). With regard to
procedural obligations, the parties must establish procedures for noti-
fication of new quantitative restrictions (other than at the local gov-
ernment level), liberalization commitments and amendments of existing
non-conforming measures. The parties must also establish procedures for
consultations on reservations, quantitative restrictions or commitments
with a view to further liberalization. These requirements are in addition
to the general transparency requirements discussed above.

To ensure that any measure adopted or maintained by a party relating
to the licensing or certification of nationals of the other party does not
constitute an unnecessary barrier to trade, each party shall endeavour to
ensure that any such measure is based on objective and transparent cri-
teria, such as competence and the ability to provide a service; is not more
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burdensome than necessary to ensure the quality of a service; and does
not constitute a disguised restriction on the cross-border provision of a
service.

However, the MFN obligation does not apply in this area, in the sense
that neither party is obliged to accord to the other the recognition it ac-
cords to a non-party (unilaterally or by agreement) relating to education,
experience, licences or certifications obtained in the territory of the non-
party. In other words, mutual recognition agreements within NAFTA are
not automatically extended to Chile, as one would expect. However, the
parties committed themselves to encourage the relevant bodies in their
territories to (a) develop mutually acceptable standards and criteria for
licensing and certification of professional service providers, and (b) pro-
vide recommendations on mutual recognition to their governments. The
parties also committed themselves to eliminate, within two years of the
entry into force of the agreement, any citizenship or permanent residency
requirement set out in their respective schedules to Annex I (see next
section) that they maintain for the licensing or certification of profes-
sional service providers of the other party.

As of May 2002 there had been limited progress on the above-men-
tioned commitments, chiefly owing to the lack of initiative of both coun-
tries’ relevant bodies (usually professional associations). This situation
apparently has to do with the perception by those entities of limited
business opportunities in each other’s markets, and is compounded by
the fact that membership in professional associations is voluntary in
Chile. This makes it difficult for Chilean professionals who are not mem-
bers of an association to gain access to Canadian service markets.7
However, the mandate of this Article goes clearly in the direction of
avoiding unnecessary trade restrictions and follows the general trend in
the Organisation for Economic Co-operation and Development (OECD)
area. Market access restrictions in professional services based on nation-
ality and citizenship ‘‘have been identified as unreliable indicators of
local knowledge and more burdensome than necessary to ensure the
quality of a service provided’’ (OECD, 2000b, p. 10).

Reservations and quantitative restrictions

In its schedule to Annex I, Canada took a blanket exception for ‘‘all
existing non-conforming measures of all provinces and territories’’, with-
out listing those measures. The existing non-conforming measures at
the federal level listed by Canada in the CCFTA and which affect cross-
border trade in services are the same as those listed by that country in the
NAFTA.

In their schedules to Annex II (reservations for future measures), both
parties listed their reservations with respect to specific sectors, subsectors

182 SEBASTIÁN HERREROS



or activities for which they could maintain existing measures, or adopt
new or more restrictive measures, not conforming with the core obliga-
tions of national treatment, most favoured nation and non-requirement
of local presence. Both countries listed practically the same common
reservations as they did under Chapter G. Canada, for its part, listed ad-
ditional reservations on maritime cabotage and maritime activities that
Canada may engage in jointly with other countries in waters of mutual
interest.

The non-discriminatory quantitative restrictions maintained by both
parties at the national or provincial level are listed in their respective
schedules to Annex IV (quantitative restrictions and other items). Sev-
eral of the measures listed are not strictly quantitative restrictions, but
establish that a licence, authorization or concession from a competent
authority is required to provide a certain service. Again, the quantitative
restrictions listed by Canada in its schedule to Annex IV of the CCFTA
are the same as those listed in NAFTA, with one addition. This concerns
the authority accorded by the Canadian Criminal Code to each provincial
government, either alone or in conjunction with the government of
another province, to create, operate and grant licences to operate and
regulate lottery schemes.

The CCFTA commits both parties to further negotiations, at least
every two years, on the liberalization or removal of listed quantitative
restrictions. However, as of May 2002, the parties had not engaged in
these negotiations. In the same vein, the parties are required to set
out future commitments to liberalize quantitative restrictions, licensing
requirements, performance requirements or other non-discriminatory
measures. As of May 2002, no such commitments had been made by
either party.

Reforms required in Chilean regulations

The CCFTA did not significantly affect the way in which Chile regulates
services. As in the case of investment, Chile consolidated its general reg-
ulatory regime affecting cross-border trade in services. No law or other
piece of legislation had to be modified to conform to the agreement nor
are there any phase-outs agreed for existing non-conforming measures.
The parties retain total freedom to introduce new quantitative restric-
tions, as long as these are notified. They may also adopt new non-
conforming measures, even in sectors not included in the positive ex-
clusions, as long as the service providers of the other party are not
negatively affected. The agreement does not provide for prior consulta-
tion requirements in any of these cases. The only important qualification
to this general conclusion, which applies as well to investment, is that
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neither Chile nor Canada can make their existing ‘‘non-conforming’’
measures more discriminatory (for service providers of the other party).

Comparison with NAFTA and GATS

Most of what has already been said about the provisions in NAFTA and
the CCFTA on investment is applicable when comparing the provi-
sions of both agreements concerning cross-border trade in services. The
CCFTA is practically identical to the equivalent measures in NAFTA
(Chapter 12). The coverage of both Chapters is the same, with the dif-
ference that financial services and government procurement, which are
excluded from the CCFTA, are dealt with in separate Chapters of the
NAFTA. The core disciplines on substance and procedural measures are
essentially the same as in NAFTA.

Compared with the GATS, the CCFTA goes much deeper towards
liberalization of trade in services, in terms of both coverage and dis-
ciplines. First, non-discrimination is guaranteed through national treat-
ment and most favoured nation clauses. Both are general obligations
for cross-border trade in services and commercial presence under the
CCFTA. In comparison, under the GATS national treatment is a specific
commitment that applies only to the sectors included in each signatory
country’s Schedule of Specific Commitments.

Secondly, the CCFTA has a broader coverage because there are only a
limited number of exceptions and reservations to national treatment and
other general disciplines. Under the GATS, liberalization commitments
differ widely in terms of the number of sectors included and the degree of
liberalization undertaken by each country. For example, in the GATS,
Chile committed to grant national treatment in only 64 service activities,
a relatively small number compared with the commitments undertaken
by developed countries. The listing of discriminatory measures under a
negative-list approach in the CCFTA has the additional advantage of
enhancing transparency. This is a key element for trade in services, be-
cause barriers to it usually stem from a series of domestic regulations,
policies and practices (OECD, 2000a, pp. 4–5).

In terms of market access, Chile consolidated in the CCFTA its general
regulatory regime at the time it signed the agreement. This compares
favourably with the GATS, where Chile made the same commitment but
only for the sectors included in its national schedule, and subject to a
horizontal limitation applying to all such sectors. Under this limitation,
authorization for foreign investment in service industries may take into
account the following elements:. the effect of the commercial presence on economic activity (including

employment generation, use of local parts, components and services,
and exports of services);
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. the effect of the commercial presence on productivity, industrial effi-
ciency, technological development and product innovation in Chile;. the effect of the commercial presence on competition in the sector and
other sectors, consumer protection, smooth functioning, integrity and
stability of the market, and the national interest;. the contribution of the commercial presence to Chile’s integration into
world markets.

Although so far not a single foreign investment operation in a service sec-
tor has been denied authorization on the above grounds, Chile retains the
right to do so. According to a recent report by the United States Trade
Representative (USTR), ‘‘this restriction undermines the commercial
value and predictability of Chile’s GATS commitments’’ (USTR, 2002).

In terms of disciplines, the CCFTA is GATS compatible in a range of
topics including the lack of coverage of subsidies, government procure-
ment and safeguards (apart from general exceptions such as for national
security or balance of payments purposes). Article H-10 on licensing and
certification establishes obligations roughly equivalent to those set out in
Articles VI (domestic regulation) and VII (recognition) of the GATS.
However, under Chapter G a wide range of performance requirements
on foreign investment are outlawed, irrespective of whether the invest-
ments are made for the production of goods or for the provision of ser-
vices. This provision not only goes further than the TRIMs Agreement in
terms of the variety of prohibited measures, but also extends the non-
imposition of performance requirements to investments made in services
sectors, something that is not subject to any general disciplines in the
GATS.

The commitments on administrative proceedings and review and ap-
peal provide for a higher level of transparency and due process than is
required by Article VI of the GATS. As with GATS Article VI, Article
L-05 of the CCFTA requires the parties to establish or maintain judicial,
quasi-judicial or administrative tribunals or procedures that provide for
the prompt review and, where warranted, correction of final administra-
tive actions regarding any matter covered by the agreement. However,
the CCFTA requires that tribunals be independent of the office or au-
thority entrusted with administrative enforcement, whereas GATS Art-
icle VI does not. Moreover, Article L-04 of the CCFTA requires a party
to provide certain ‘‘best efforts’’ guarantees of due process to persons of
the other party (including service providers) regarding administrative
proceedings (see the section on due process above). Finally, whereas
Articles L-04 and L-05 are general obligations concerning all matters
covered by the agreement, the requirement of fairness and due process in
Article VI.1 of the GATS applies only to sectors where WTO members
have undertaken specific commitments.
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The provisions on monopolies and state enterprises of the CCFTA
also go beyond those of Article VIII of the GATS. Whereas Article VIII
establishes disciplines only for monopoly suppliers of services, the
CCFTA also contains disciplines on monopolies exercising any regula-
tory, administrative or other governmental authority in connection with
the monopoly good or service (see the section on competition policy
above).

The CCFTA satisfies, for the most part, the criteria set out in Article V
of the GATS on regional economic integration. First, the CCFTA has
substantial sectoral coverage, with only a handful of sectors or activities
completely excluded and a limited number of specific reservations. Ad-
mittedly the agreement contains limited commitments on Mode 4 and
explicitly excludes any obligations on a party concerning nationals of the
other party seeking employment or employed on a permanent basis in its
territory. Moreover, most of the commitments undertaken by Chile and
Canada towards facilitating access of their professional service providers
to each other’s markets have not so far been implemented. But the
GATS commitments also exclude measures affecting natural persons
seeking access to the employment market of a WTO member or mea-
sures regarding citizenship, residence or employment on a permanent
basis. Most WTO members also adopted very limited specific commit-
ments on Mode 4 during the Uruguay Round. Therefore both Canada
and especially Chile adopted stronger commitments, and in a broader
range of sectors, in the CCFTA than they did under the GATS.

Secondly, exceptions to national treatment in the CCFTA have been
kept to a minimum. On the one hand, existing measures that constitute
exceptions to national treatment for both investment and cross-border
trade in services are relatively few and cannot be made more discrimina-
tory. On the other hand, new discriminatory measures are not prohibited,
but the scope for them is limited to the sectors listed in Annex II.

Thirdly, the CCFTA does not ‘‘raise the overall level of barriers to
trade in services’’ towards non-parties compared with the situation prior
to the agreement (except, of course, in a relative way, through the pref-
erential treatment accorded by Chile and Canada to each other’s service
providers). Indeed, the obligation not to impose performance require-
ments on investment, including in services sectors, was adopted by Chile
and Canada on a most favoured nation basis, therefore benefiting third
countries that are not parties to the CCFTA.

Overall assessment

The CCFTA marks a significant further guarantee of liberalization in the
area of services through its substantial sectoral coverage and the prohi-
bition of new or more discriminatory measures. In addition, the ratchet-
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ing effect locks in any future liberalization of existing discriminatory
measures maintained by a party and listed in Annex I of the agreement.
Transparency is greatly enhanced by the listing of discriminatory mea-
sures in the Annexes.8 The CCFTA also includes provisions on tem-
porary entry that provide for expedited entry for investors, business visi-
tors, intra-company transferees and other business professionals of both
parties.

Disputes concerning investment can use the investor–state mecha-
nism or the agreement’s standard dispute settlement mechanism. The
investor–state mechanism is an alternative that is neither currently avail-
able nor likely to be in the future in the WTO. As for the agreement’s
standard dispute settlement mechanism, this is still more expeditious and
clearer than that of the WTO (see the section on dispute settlement
above).

Trade and the environment

The CCFTA contains some provisions related to environmental protec-
tion. It safeguards the right of the parties to adopt, maintain and enforce
any measure, consistent with the provisions on investment, that is con-
sidered appropriate to ensure that investment in their territories ‘‘is
undertaken in a manner sensitive to environmental concerns’’. The same
Article states that the parties should not seek to attract foreign invest-
ment by relaxing their domestic health, safety or environmental mea-
sures. A party may request consultations when it considers that the other
party has offered such encouragement. There are no precedents as yet of
any party invoking this Article.

Along with the CCFTA, Chile and Canada negotiated – at the request
of Canada – the Chile–Canada Agreement on Environmental Coopera-
tion (CCAEC). This is modelled after the North American Agreement
on Environmental Cooperation (NAAEC), which was negotiated be-
tween Canada, Mexico and the United States along with NAFTA. The
CCAEC provides a framework for bilateral cooperation on environmen-
tal issues. The agreement commits the parties to enforce their environ-
mental laws effectively and to work cooperatively to protect and enhance
the environment and promote sustainable development. Amongst the
agreement’s objectives (which are the same as those of the NAAEC) are:. to foster the protection and improvement of the environment in the

territories of the parties;. to promote sustainable development;. to strengthen cooperation on the development and improvement of
environmental legislation, policies and practices;
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. to enhance compliance with, and enforcement of, environmental laws
and regulations;. to promote transparency and public participation in the development
of environmental legislation;. to promote pollution prevention policies and practices.

In pursuing all these goals, trade distortions and trade barriers should be
avoided, and economically efficient and effective environmental measures
should be promoted.

The key principle behind both the CCAEC and NAAEC is that each
party has the right to establish its own domestic levels of environmental
protection, environmental development policies and environmental laws
and regulations, and to modify them according to its own priorities.9
Neither agreement provides for harmonization of environmental stan-
dards. There are substantive provisions requiring the parties to commit
themselves to enforce their own environmental laws and regulations
effectively through appropriate government action. To this end, both
agreements provide several guarantees in terms of transparency, open
decision-making and due process:. Parties shall ensure the prompt publication of their laws, regulations,

procedures and administrative rulings. To the extent possible, parties
will also publish proposed measures in advance and provide interested
persons an opportunity to comment.. Parties shall effectively enforce their environmental laws and regu-
lations through appropriate government action, and shall ensure that
judicial, quasi-judicial or administrative proceedings are available to
seek appropriate sanctions or remedies for violations of those laws and
regulations.. Each party shall ensure that interested persons can request the party’s
competent authorities to investigate alleged violations of environmen-
tal laws and that these requests be given due consideration in accor-
dance with law. Private access to remedies includes rights such as to
sue for damages; to seek sanctions or remedies; to request the compe-
tent authorities to take action to enforce environmental laws and reg-
ulations; and to seek injunctions.. Each party shall ensure that administrative, quasi-judicial and judicial
proceedings comply with the law, are open to the public and are not
unnecessarily complicated. Each party shall ensure that final decisions
are made available, in writing and without undue delay, are based on
the evidence, and state the reasons for the decision. Parties will also
ensure that the tribunals that conduct such proceedings are impartial
and independent and that parties to such proceedings can seek review
and, where warranted, correction of decisions.
The CCAEC has its own dispute settlement mechanism, which follows
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closely that of the NAAEC. In case a party asserts or suspects that there
is a persistent ‘‘pattern of failure’’ by the other party to enforce its envi-
ronmental law effectively, the agreement allows first for consultations,
and, if they fail, for mediation, good offices, conciliation and the creation
of expert groups. If the matter has not been solved and the alleged pat-
tern of failure is trade related, the agreement allows for the establishment
of an arbitral panel. If in its Final Report the panel finds that there has
been such a pattern of failure, the agreement calls on parties to agree on
a mutually acceptable action plan to remedy that situation. In case the
parties cannot agree on such a plan or on whether the party complained
against is implementing an agreed plan, the panel may be reconvened.
The reconvened panel can either approve the proposed plan or propose a
different plan, consistent with the law of the party complained against. At
this stage, both the CCAEC and the NAAEC allow, in specific circum-
stances, for the imposition by a panel of a financial penalty on the party
failing to implement the action plan. In the case of the CCAEC, this fine
cannot exceed US$10 million.10 The funds collected must be used to
solve the alleged breach of environmental legislation.

Up to this stage the dispute settlement procedures are identical under
the CCAEC and NAAEC. However, they diverge substantially concern-
ing further action. The CCAEC sets out procedures for a party to pursue
the enforcement of a panel determination in the other party’s domestic
courts, whereas the NAAEC grants a complaining party the right to sus-
pend benefits under NAFTA if the financial penalties are not paid within
180 days.11 The amount of the benefits withdrawn must not be greater
than is sufficient to collect the financial penalties. The CCAEC, for its
part, does not allow for trade sanctions in any circumstances. This im-
portant departure of the CCAEC from the NAAEC model reflects the
difference between the more cooperative Canadian and the more ag-
gressive US approach.

An institutional framework is created to oversee the implementation
and further elaboration of the CCFTA, exchange information on envi-
ronmental matters and carry on an annual work programme on issues of
mutual interest.

The specific issue of environmental labelling is not regulated by the
CCAEC. However, this subject has been discussed in the context of a
permanent Roundtable on Trade and the Environment set up by the
governments of both countries in September 2000 as part of their annual
cooperation programme.12 The creation of the Roundtable aims at fa-
cilitating the exchange of information, experiences and points of view on
the relationship between trade and environment and at exploring pos-
sible areas of bilateral cooperation. Although the Roundtable is an inter-
governmental forum, academic, business and NGO (non-governmental
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organization) representatives may be invited to participate in discussions
that are relevant to their areas of expertise and interest. Discussions at
the Roundtable are informal and non-binding. Accordingly, there are no
negotiations or adoption of agreements or resolutions.

Assessment

The CCAEC recognizes the differences that exist among countries in
terms of economic development, institutional capacity and economic and
social priorities, as well as the consequences that those differences have
on national policies towards the environment. A cooperative approach
is privileged towards solving any deficiencies that may exist or arise in
either party regarding environmental protection. Actually, as of May
2002 there had been no dispute settlement cases under the CCAEC. This
reflects the fact that the emphasis of the CCAEC is essentially coopera-
tive not punitive. According to Chilean officials, this also reflects the
fact that Canada values and supports the efforts undertaken by Chile in
the environmental area, including through institution-building, legislation
and effective enforcement of provisions.

For the Chilean government, the CCAEC provides an adequate model
(superior to the NAAEC) to address environmental issues in other trade
negotiations, be they bilateral, regional or even multilateral. In this re-
gard, Chile has expressed to the United States that it is prepared to ad-
dress environmental concerns in the current negotiations towards a free
trade agreement, along the lines of the CCAEC. This includes the possi-
bility of fines imposed by a panel on a country persistently failing to en-
force its own national legislation, but rules out both harmonization of
environmental standards and trade sanctions.

The CCAEC is a comprehensive environmental agreement with a
broader scope than just ‘‘trade and environment’’. Therefore, it is diffi-
cult to compare it with any efforts undertaken so far in the WTO. More-
over, there are currently almost no WTO disciplines on trade and the
environment (General Agreement on Tariffs and Trade Art. XX (b) and
(g) being the most important exception). It should be equally difficult to
compare the CCAEC with any future outcome of the negotiations on
trade and environment launched at the WTO Ministerial Conference in
Doha. This is because the CCAEC and the Doha negotiating mandate
deal with very different subjects. However, should WTO members de-
cide to negotiate a multilateral agreement on trade and environment –
currently an unlikely scenario – the basic principle underlying the
CCAEC would arguably be both politically attractive and economically
correct. The CCAEC recognizes the basic fact that countries at different
levels of economic development naturally have different levels of envi-
ronmental protection. It also recognizes that no country should try to
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impose its own levels of environmental protection on others. On the
other hand, it imposes on its member countries the obligation to respect
their own environmental laws, therefore addressing fears of a ‘‘race to
the bottom’’.

Policy areas not covered by the CCFTA

Technical barriers to trade and food safety

Although the CCFTA is modelled after the NAFTA, one important dif-
ference is that NAFTA was negotiated during the Uruguay Round,
whereas the CCFTA began to be negotiated after the Marrakesh Agree-
ment had entered into force. This had implications in several areas such
as technical barriers to trade (TBTs) and sanitary and phytosanitary
(SPS) measures. When the Chile–Canada negotiations began, negotia-
tors agreed that the NAFTA objectives regarding these two areas were
adequately incorporated into the relevant TBT and SPS Agreements in
the WTO. It was decided that both parties would simply confirm their
commitments under these multilateral agreements. When the CCFTA
was negotiated in 1996, there was also little practical experience of the
implementation of the TBT and SPS Agreements, which had entered into
force only on 1 January 1995. So any possible reform requirements in
those agreements that could be incorporated into the CCFTA had still
not become fully evident. With the benefit of six years of implementation
of the TBT and SPS Agreements, in January 2001 Chile proposed to the
United States some ‘‘WTO-plus’’ provisions in these two areas.

Technical barriers to trade

The draft TBT Chapter proposed by Chile to the United States draws
heavily on the TBT Agreement, but also establishes stronger disciplines
in several respects, with the aim of limiting the exercise of discretionary
power by national authorities and the consequent use of standards-
related measures as covert barriers to trade. To this end, a core of basic
obligations is set out, affecting all kinds of standards-related measures
(standards, technical regulations and conformity assessment procedures).
These core disciplines are non-discrimination (through MFN and na-
tional treatment) and avoidance of unnecessary trade restrictiveness
measures. The proposal also suggests the preferential use of international
standards as a basis for national standards, technical regulations and
conformity assessment procedures, except when such international stan-
dards would be ineffective or inappropriate means for the fulfilment of
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the legitimate objectives pursued. These obligations are also contained in
the TBT Agreement, but in a less systematic way.

Some of the most important new features in the Chilean draft concern
the treatment of equivalence, recognition of conformity assessment and
risk assessment. In a similar fashion to Article 2.7 of the TBT Agree-
ment, each party must give favourable consideration to the possibility of
accepting technical regulations of the other party as equivalent, even
when they differ from its own, provided it is satisfied that those regu-
lations appropriately fulfil the objectives of its own regulations. This
commitment is taken further in the Chilean proposal by a new provision
stating that, if so requested by the exporting party, the importing party
must explain in writing the reasons for not accepting as equivalent a reg-
ulation of the exporting party. There are also proposals on procedural
measures to facilitate these aims.

With respect to recognition of conformity assessment, the provisions
in Article 6 of the TBT Agreement are taken further in several ways. If
an importing party refuses to authorize the conformity assessment in-
stitutions of the exporting party to participate in its conformity assess-
ment procedures, the importing party shall explain in writing the reasons
for its objection. Once these reasons have been eliminated, the importing
party shall authorize the participation of the other parties’ conformity
assessment institution. An identical commitment applies when an im-
porting party refuses to accept the results of the conformity assessment
procedures of the exporting party. Each party is encouraged to agree,
when so requested by the other party, to engage in negotiations on the
mutual recognition of the results of their respective conformity assess-
ment procedures. The reasons for refusal by an importing party to en-
gage in or conclude such negotiations must be explained in writing to
whomever so requests. Finally, the parties are encouraged to accept,
when possible, the suppliers’ declaration of conformity.

The obligation of the parties to conduct risk assessments is more ex-
plicitly stated than under Article 2.2 of the TBT Agreement. Additional
criteria to take into account in such risk assessments are introduced, most
importantly the risk assessments conducted by international bodies.
There is also an important transparency requirement: when so requested,
a party shall provide the other party with relevant documentation on its
risk assessment procedures and the factors considered in them.

Sanitary and phytosanitary measures

The subject of sanitary and phytosanitary measures is of strategic impor-
tance for Chile. On the one hand, owing to its geographic location (sur-
rounded by the Pacific Ocean, the Atacama Desert, the Andes mountain
range and the Antarctic continent), Chile is free of many animal diseases
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and vegetal pests prevalent in other countries. The country has a strong
defensive interest in preserving this asset. This is reflected in the strict
animal health and phytosanitary requirements maintained by the Chilean
government, which even result in impeding the entry of certain agricul-
tural and fisheries products depending on their country of origin. On the
other hand, Chile is also a main exporter of agricultural and fisheries
products, and therefore has an equally strong interest in avoiding the
abuse of SPS measures to restrict its exports. The United States in par-
ticular is a major export market for Chilean fruit.

The coexistence of powerful ‘‘defensive’’ and ‘‘offensive’’ interests in
this area probably explains why the draft SPS Chapter proposed by Chile
to the United States in January 2001 does not present major departures
from the WTO’s SPS Agreement (unlike the draft TBT Chapter). In
particular, the precautionary principle (Art. 5.7 of the SPS Agreement) is
fully preserved in the Chilean draft. However, there are some innovative
aspects in it vis-à-vis the SPS Agreement:. The commitment towards equivalence of sanitary or phytosanitary

measures contained in the proposal rephrases Article 4.1 of the WTO
SPS Agreement, apparently with the objective of facilitating the de-
termination of equivalence. According to Article 4.1 of the SPS
Agreement, the exporting country must ‘‘objectively demonstrate’’
that its measures achieve the importing country’s appropriate level of
sanitary or phytosanitary protection. In the Chilean draft, the export-
ing country must furnish ‘‘scientific information’’ to show that its
measures achieve an appropriate level of protection in the exporting
country. This formulation leaves open, however, the question of what
happens when the levels of protection deemed appropriate by the im-
porting and the exporting country differ considerably.. If an importing party rejects the request for recognition as a pest-free
or disease-free area made by an exporting party, the rejecting party
shall provide the technical reasons for its decision in writing.. The parties shall conclude agreements on specific requirements whose
fulfilment allows the importation of a good produced in an area of
low pest or disease prevalence, provided such good complies with the
agreed level of protection.. The transparency requirements set out in Annex B of the SPS Agree-
ment are tightened and expanded upon. Each party shall notify:
(a) changes or modifications to sanitary and phytosanitary measures

having a significant effect on bilateral trade at least 60 days before
the effective date of the new provision, to allow for observations
from the other party; this requirement does not apply to emer-
gency situations;

(b) changes occurring in the animal health field, such as the appear-
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ance of exotic diseases and those in List A of the International
Office of Epizootics, within 24 hours of the detection of the prob-
lem;

(c) changes occurring in the phytosanitary field, such as the appear-
ance of quarantine diseases or spread of a pest under official con-
trol, within 72 hours following its verification;

(d) discoveries of epidemiological importance and significant changes
related to diseases and pests not included in (b) or (c) that may
affect trade between the parties, within a maximum term of 10
days.. On the specific subject of food safety, the Chilean draft contemplates

the establishment of a subcommittee on food safety. Among the func-
tions of this subcommittee are to conclude specific agreements within
its field and to establish expeditious information exchange mechanisms
to deal with consultations from the parties.

Government procurement

Government procurement is not covered by the CCFTA for a number of
reasons. Both countries’ approaches to government procurement are
very different. Chile, unlike Canada, is not and does not intend to be-
come a signatory of the WTO’s plurilateral Agreement on Government
Procurement (GPA). Chile regards the application of the GPA as com-
plex, bureaucratic and costly; moreover, it does not guarantee MFN
treatment below federal level. On the other hand, Chilean government
procurement procedures are based on transparency, non-discrimination,
flexibility and decentralization. Government entities and municipalities
(local governments) usually do their own procurement in a decentralized
way. Chilean law calls for public bids for large purchases, but procure-
ment by negotiation is permitted in certain cases. State enterprises, which
are required to be self-financing, determine their own procurement
policies and purchase independently, from national or foreign sources,
using the same criteria as private enterprises (WTO, 1997, pp. xi, 57;
USTR, 2002). Another reason for not including public procurement was
the relatively small commercial gains it promised for both countries.
Finally, Chilean negotiators perceived that government procurement, as
well as financial services and intellectual property, was an area of special
interest to the United States. Therefore, it was decided to reserve it for a
future negotiation with that country, either towards accession to NAFTA
or a bilateral one (which eventually started in January 2001).

Chile has, however, made proposals on public procurement in the
negotiations with the United States in January 2002 that go beyond both
the GPA and NAFTA in terms of defining the entities covered by a neg-
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ative- rather than a positive-list approach. Similarly, the Chilean proposal
includes in principle all procurement of goods, services and public works,
except that conducted by the excluded entities and procurement (a)
related to defence or national security, or (b) financed by third states,
regional or multilateral organizations or persons, which require con-
ditions inconsistent with the provisions of the Chapter.13 In comparison,
both the GPA (for services and construction services) and NAFTA (for
goods, services and construction services) operate on a positive-list basis.

Apart from its more comprehensive scope, the Chilean draft is similar
to both the GPA and NAFTA in many respects. As in these agreements,
the Chilean proposal contains various provisions intended to guarantee
the principles of non-discrimination and transparency. Among those
provisions are: national treatment; prohibition of offsets; effective dis-
semination of business opportunities generated by government procure-
ment processes and of the results of such processes;14 and establishment
of bid challenge procedures. As a general rule, procuring entities should
make their purchasing decisions on the basis of the ‘‘best value for
money’’ principle.

Conclusions

The general conclusion on the impact of the CCFTA is that – with the
qualifications already mentioned above – it had little effect on the way
Chile regulates the areas of investment and services. The same can be
said about the impact of the CCAEC on the way Chile regulates envi-
ronmental matters. In the case of investment and services, Chile just
consolidated its general regulatory regime, whereas under the CCAEC
both parties committed themselves only to enforce their respective na-
tional laws.

Compared with WTO provisions on investment and trade in services,
it can be concluded that by and large the CCFTA is WTO-plus. This
is particularly clear in the area of investment, because there is as yet
no WTO agreement regulating investment in a comprehensive way. It
remains to be seen, of course, how the CCFTA will compare with any
future WTO agreement on investment, the negotiation of which was
agreed in a rather ambiguous mandate at the Doha Ministerial Confer-
ence. However, given the failure of the negotiations for a Multilateral
Agreement on Investment in the OECD, as well as the substantial oppo-
sition that any such agreement faces among many WTO members,
it seems very unlikely that any WTO negotiation could produce an
agreement with broader coverage or stricter disciplines than those of the
CCFTA.
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The CCFTA is also WTO-plus in the area of trade in services, owing to
its wider sectoral coverage and stronger disciplines compared with the
GATS. For both investment and trade in services, the CCFTA (like
NAFTA) imposes more demanding requirements on the parties in terms
of procedure than the GATS or other relevant WTO agreements. These
procedural requirements should also – at least in principle – have a sig-
nificant effect in terms of limiting the scope for regulatory discretion.

Neither policy approximation nor mutual recognition are contemplated
in the area of investment, as the CCFTA basically provides for a ‘‘stand-
still’’ of the parties’ investment regimes at the time the agreement was
negotiated. Moreover, those concepts are more relevant in areas such as
technical or sanitary standards that apply to trade in goods. Concerning
trade in services, a limited degree of mutual recognition is envisaged
through ‘‘soft’’ commitments applying to professional service providers.
For the most part these commitments have not been implemented.

In terms of reviews and remedies, the CCFTA provides recourse to
domestic procedures by aggrieved parties, to investor–state dispute
settlement in the case of investment and to the agreement’s general dispute
settlement mechanism. These provisions are clearly WTO-plus in terms
of the investor–state option, and even the standard dispute settlement
mechanism of the CCFTA seems to be quicker and clearer than the one
existing under the WTO. Of course, this assessment remains to be tested
in practice because no cases have so far reached the panel stage under
the CCFTA.

With regard to tackling anti-competitive practices, the provisions of the
CCFTA go beyond the limited provisions of the GATS/WTO. Commit-
ments on monopolies exist that exceed those of Article VIII of the
GATS, and the parties committed themselves to adopt or maintain mea-
sures to proscribe anti-competitive business conduct and to take appro-
priate enforcement action. There are also additional commitments for the
parties to consult and cooperate in this field. Moreover, the provisions
in the CCFTA on competition policy and monopolies apply to all areas
covered by the agreement.

The CCFTA is essentially ‘‘NAFTA equivalent’’. This is unsurprising,
because the agreement was modelled after NAFTA. As noted in the rel-
evant sections, the Chapters of the CCFTA on investment and cross-
border trade in services mirror very closely those of NAFTA, in terms of
coverage (with the exception of financial services), core disciplines and
exceptions and reservations. Canada, as an important investor in Chile,
was interested in strong provisions on investment along NAFTA lines.
Chile, for its part, had an open investment regime and therefore did not
have to modify that regime in any substantial aspect to make it fit the
NAFTA model.
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On the whole, the CCFTA does not appear to be a clear case of ‘‘reg-
ulatory regionalism’’. Of course, a certain level of regional preference is
in the essence of every regional trade agreement. However, in terms of
substantive disciplines the commitments undertaken by both Chile and
Canada in the CCFTA concerning investment and services are basically
of a standstill nature. Both countries essentially agreed to ‘‘freeze’’ their
general regimes of the time for investment and services. Moreover, some
important commitments (such as the prohibition of several forms of per-
formance requirements for investment) were adopted on a most favoured
nation basis. However, some commitments undertaken in the agreement
concerning procedures (including transparency, due process and prior
notification), access to the agreement’s dispute settlement provisions and
cooperation in competition-related matters, among others, do imply a
certain degree of regional preference that may be important. The only
way in which it could be said that the CCFTA represents ‘‘regulatory re-
gionalism’’ is in the sense that, by adopting the NAFTA model, it tends
to strengthen the case for NAFTA to be seen as a model for the ongoing
negotiations of the Free Trade Area of the Americas.

Concerning environmental regulations, the Chile–Canada Agreement
on Environmental Cooperation is clearly WTO-plus. The CCAEC is
practically identical to the North American Agreement on Environmen-
tal Cooperation in terms of the procedural guarantees provided. There is,
however, one important difference between both agreements concerning
remedies. Whereas the NAAEC provides for trade sanctions as a last
resort in the event that a NAFTA member fails consistently to enforce its
own environmental laws or other regulations, the CCAEC rules out trade
sanctions and establishes procedures for a party to pursue the enforce-
ment of a panel determination in the other party’s domestic courts. This
approach, which puts rules over sanctions, makes the CCAEC a more
attractive model than the NAAEC, and possibly one that could have
wider application.

The CCAEC explicitly recognizes that each party has the right to es-
tablish its own domestic levels of environmental protection and to modify
them according to its own priorities. The agreement does not require
harmonization of environmental standards; nor is policy approximation
explicitly required. However, the cooperative emphasis of the CCAEC
may produce some modest degree of institutional convergence on the
part of Chile towards the high levels of environmental protection preva-
lent in Canada. This ‘‘upward’’ convergence, which will become apparent
only in the medium run, may come both directly, through the relatively
demanding commitments Chile assumed in the CCAEC, and indirectly,
through the effect of the cooperation programmes that both countries are
carrying forward within the context of the agreement. A concrete ex-
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ample is the recent creation of an internet database on Chilean environ-
mental law and regulations, as a result of one such cooperation project.
Any improvements in matters such as institution- and capacity-building,
transparency, due process, best practices and others that may result from
the CCAEC and its implementation will likely become part of Chile’s
general environmental acquis.

Table 7.1 summarizes the assessment of the CCFTA (and the CCAEC,
for environmental matters) in terms of the seven criteria defined in
chapter 2.

Table 7.1. Summary assessment of the Chile–Canada Free Trade Agreement and
the Chile–Canada Agreement on Environmental Cooperation

Investmenta
Trade in
servicesa

Environmental
regulationsb

Non-discrimination WTO-plus,
NAFTA
equivalent

WTO-plus,
NAFTA
equivalentc

Not applicable

Procedural elements WTO-plus,
NAFTA
equivalent

WTO-plus,
NAFTA
equivalent

WTO-plus, NAAEC
equivalent

Policy approximation No No Not explicit (it may
take place to
some extent
owing to
cooperation)

Mutual recognition
or equivalence

No Limited (for
professional
service
providers)

No (except in the
sense that the
parties recognize
the legitimacy of
each other’s
environmental
laws and regu-
lations), NAAEC
equivalent

Containing regula-
tory discretion

WTO-plus,
NAFTA
equivalent

WTO-plus,
NAFTA
equivalent

WTO-plus, NAAEC
equivalent

Effective reviews
and remedies

WTO-plus,
NAFTA
equivalent

WTO-plus,
NAFTA
equivalent

WTO-plus,NAAEC-
plus (no trade
sanctions allowed)

Promoting compe-
tition

WTO-plus,
NAFTA
equivalent

WTO-plus,
NAFTA
equivalent

Not applicable

Notes:
a. Chile–Canada Free Trade Agreement.
b. Chile–Canada Agreement on Environmental Cooperation.
c. With the exception of cross-border trade in financial services, which was ex-

cluded from the CCFTA but is dealt with in NAFTA.
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Canada did not use its position as a stronger developed country to act
as a ‘‘regulatory hegemon’’ in either the CCFTA or the CCAEC. In the
medium term, however, there may be some degree of convergence by
Chile to Canadian standards in the environmental area. The interesting
point, however, is that any such convergence would most likely be based
on incentives and cooperation instead of on coercion or explicit harmo-
nization requirements.

On the whole, Canada has been a much less demanding partner
for Chile than the United States has proved to be during the ongoing
negotiations towards a bilateral free trade agreement. In the CCFTA
negotiations, the NAFTA model was followed closely but with enough
flexibility on both sides to leave outside those issues that either were not
of real interest for the parties (for example, government procurement or
sanitary and phytosanitary measures) or were too sensitive for any of
them (financial services and intellectual property in the case of Chile).
The same applies to the CCAEC vis-à-vis the NAAEC. In contrast, the
United States has been inflexible during the current negotiations in trying
to achieve all its goals regardless of Chilean sensitivities.

Notes

1. However, at the Third Meeting of the Chile–Canada Free Trade Commission, held in
Santiago in May 2001, it was agreed to establish a bilateral Committee on Sanitary and
Phytosanitary Measures. This committee, whose terms of reference are still being
worked out, is envisaged to serve as a regular forum for consultations and cooperation
on SPS matters.

2. Cross-border trade in financial services is also excluded from the provisions of Chapter
H (cross-border trade in services). At the time the agreement was negotiated, financial
services were perceived by Chile as a priority area for the United States. Because at that
time Chilean authorities believed that negotiations towards the country’s accession to
NAFTA were near, it was decided to ‘‘reserve’’ financial services for then. Nevertheless,
both parties agreed in Annex G-01.3(b) that, if Chile had not begun negotiations
towards its accession to NAFTA within 15 months of the entry into force of the agree-
ment, Chile and Canada would start negotiations aimed at reaching an agreement based
on NAFTA’s Chapter 14 (financial services) no later than 30 April 1999. This commit-
ment has not been implemented as of May 2002 though, owing to lack of interest on
both sides. Chile, at the request of the United States, has been negotiating since early
2001 a Chapter on financial services in the context of their bilateral FTA negotiations.
This Chapter may provide a model for the inclusion of financial services in the CCFTA.

3. Under Annex G-09.1, Chile reserved the right to maintain some restrictions on both
inward and outward flows related to foreign investments, aimed at preserving the sta-
bility of its currency. The most important among these restrictions are:
(a) the prohibition to repatriate the original capital for a year since the date of transfer

to Chile (this restriction does not apply to profits, which can be repatriated imme-
diately); and

(b) the imposition of a non-interest-bearing reserve deposit on investments other than
foreign direct investments and on foreign credits relating to an investment. At the
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time the CCFTA entered into force the reserve requirement was 30 per cent of the
amount of the investment or credit. It was lowered to 10 per cent in June 1998 and
to zero two months later, in response to the Asian financial crisis. Although the
Chilean Central Bank retained the right to reintroduce the reserve at its discretion,
up to a maximum of 40 per cent, in the CCFTA Chile ‘‘bound’’ the reserve at a
maximum 30 per cent for Canadian investments and related credits. On 16 April
2001, the Chilean Central Bank announced the elimination of the reserve require-
ment, to be effective from 19 April.

4. The Convention was done at Washington DC, 18 March 1965.
5. UNCITRAL Arbitration Rules were approved by the United Nations General Assem-

bly on 16 December 1976.
6. Since the CCFTA entered into force, the Chilean government has been expressing to

Canada its desire to negotiate an agreement on air transportation. Currently there are
no direct flights between Chile and Canada. This is perceived by the Chilean authorities
as a disincentive to further growth in bilateral business relations. However, there seems
to be not enough interest on the part of both Chilean and Canadian airlines in covering
any such routes because they are not commercially attractive without taking or leaving
passengers in the United States.

7. An exception to this situation is the case of engineers, where some progress is being
made.

8. However, the blanket exception taken by Canada for all its existing discriminatory
measures at the provincial level goes against transparency and negatively affects the
value of the market access commitments undertaken by that country concerning cross-
border trade in services.

9. This is qualified by the requirement that each party shall ensure that its laws and regu-
lations provide for high levels of environmental protection and shall strive to improve
them.

10. In the case of the NAAEC, the maximum permitted amount is US$20 million for the
first year of implementation of the agreement. Thereafter, any monetary enforcement
assessment shall be no greater than 0.007 per cent of total trade in goods between the
parties during the most recent year for which data are available.

11. This mechanism does not apply, however, when Canada is the party that has failed to
pay the monetary enforcement assessment. In such a case, alternative procedures apply
(similar to those of the CCAEC) for a complaining party to pursue the enforcement of a
panel determination in Canadian courts. This is due to Canadian constitutional re-
strictions.

12. Other subjects included are, inter alia, the precautionary principle, the relation between
the WTO and the multilateral environmental agreements, methodologies for environ-
mental assessment of trade agreements, settlement of disputes concerning trade and the
environment, and biodiversity.

13. Cross-border financial services and ‘‘governmental services or duties’’ (law enforce-
ment, pension or unemployment insurance, public education, among others) are also
excluded from the Chilean draft Chapter.

14. Chile already has implemented an internet-based information system on government
procurement.
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200 SEBASTIÁN HERREROS



——— (2000b), Trade and Regulatory Reform: Insights from the OECD Country
Reviews and Other Analysis, TD/TC/WP(2000)21/FINAL, Paris, November.

USTR (United States Trade Representative) (2002), ‘‘Chile’’, in 2002 National
Trade Estimate Report on Foreign Trade Barriers, at http://www.ustr.gov/
reports/nte/2002/chile.

WTO (World Trade Organization) (1997), Trade Policy Review: Chile, WT/TPR/
S/28, Geneva, November.

CHILE–CANADA FREE TRADE AGREEMENT 201



8

The Closer Economic Relations
Agreement between Australia and
New Zealand

Gary P. Sampson

Introduction

The CER (Closer Economic Relations) Agreement between Australia
and New Zealand was built on a series of preferential trade agreements
including the 1966 New Zealand Australia Free Trade Agreement
(NAFTA). By the late 1970s, NAFTA and its predecessors had resulted
in the removal of tariffs and quantitative restrictions on 80 per cent of
trans-Tasman trade. Further advances in trade liberalization were limited
because there was no mechanism for the compulsory removal of remain-
ing trade restrictions on merchandise trade. The CER Agreement took
effect on 1 January 1983 and established the modalities and timetable for
removing the remaining restrictions to trade in goods.1

The CER Agreement was recently reviewed by members of the World
Trade Organization (WTO) in accordance with the biennial review of the
requirements of Article XXIV of the General Agreement on Tariffs and
Trade (GATT) 1994 (WTO, 2000; Australian Department of Foreign
Affairs and Trade, 1997). The review made clear that the CER Agree-
ment has fulfilled entirely its objective of free trade in goods and ex-
tended its coverage to provide for close to free trade in services. It has
greatly deepened the integration of the economies of the two countries
through, inter alia, agreements relating to harmonization of standards,
mutual recognition and conformity assessment procedures. There can be
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little doubt that the CER Agreement has led to trading relations between
the two countries that go beyond the provisions of the WTO (WTO-plus)
on a number of fronts. In fact, the general view seems to be that the
‘‘CER is the cleanest regional trading arrangement in the world, with
virtually no exceptions to free trade in goods and services and an absence
of bureaucracy. Both countries are now a model for members of the
WTO in terms of their observance of both its rules and spirit’’ (Lloyd,
1998, p. 160).

The objectives of the CER Agreement are to strengthen the broader
relationship between New Zealand and Australia; to develop closer eco-
nomic relations through a mutually beneficial expansion of free trade; to
eliminate barriers to trade in a gradual and progressive manner under an
agreed timetable; and to develop trade between the two countries under
conditions of fair competition. Although these are broad goals, the origi-
nal CER Agreement focused on liberalized trade in goods. It is the main
– but not the only – instrument governing economic relations between
Australia and New Zealand. It has evolved considerably since its entry
into force. Several aspects of the agreement have been amended, refined
or simply become redundant. These changes have been introduced via
different modalities, so interpretation of the agreement often requires
reference to several different source documents.

For example, three general reviews were provided for in the original
CER Agreement. These were important in shaping future relations be-
tween the two countries. The first review was in 1988 and accelerated the
deadline for free trade in goods. Free trade was scheduled for 1995, but
was in fact advanced to June 1990. At this stage, all tariffs and quantita-
tive restrictions on trade between the two countries were eliminated.2
The second review, in 1990, widened the scope of the 1983 Agreement to
include trade in services. The third of the reviews, in 1992, deepened the
CER Agreement by seeking to harmonize a range of non-tariff measures
on trade in goods and services.

At the annual meeting of Australian and New Zealand trade ministers
in 1992, it was decided that subsequent reviews would take place as part
of the annual meetings. At the 1995 meeting, the services agreement was
extended to cover commitments in the areas of postal services and tele-
communications (by Australia) and aviation and shipping (by New Zea-
land). Other meetings served to widen and deepen the CER Agreement
further. For example, there was the conclusion of the Trans-Tasman
Mutual Recognition Arrangement. In this arrangement, a good that can
be sold legally in one country can be sold legally in the other. Similarly,
a person who is registered to practise an occupation in one country is
entitled to practise an equivalent occupation in the other. There was the
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signing of an arrangement establishing a Single Aviation Market, and the
formal launching of new institutions to deal with the harmonization of
standards and conformity inspection.

A ‘‘closer economic relationship’’ requires not only free trade in goods
and services but also free flow in the factors of production – labour and
capital.3 The CER does not formally address either the movement of
labour or foreign direct investment. However, the free movement of
persons, including those moving for the purpose of employment, was
agreed to in the 1920s under the Trans-Tasman Travel Arrangements. It
was not incorporated into the CER Agreement at the time of its creation,
nor has it been incorporated subsequently. In the case of investment, this
is dealt with in neither the CER Agreement nor any other formal
arrangement. Although no preferences are formally accorded, a num-
ber of political and other statements by the governments and business
communities recognize the importance of the free flow of investment be-
tween the two countries and undertake commitments to facilitate it when
possible.

The important point is that the CER Agreement is only one part of the
totality of what constitutes the arrangements governing economic rela-
tions between Australia and New Zealand. If all relevant arrangements
are taken into account, it becomes clear that the economic relations be-
tween the two countries are certainly WTO-plus in many areas.

The purpose of this chapter is to describe the CER Agreement and
associated arrangements with a view to assessing their impact on regula-
tory barriers to trade and the extent to which they are WTO-plus or
otherwise. The first section looks at both border protection and industry
assistance more generally and notes the rapid move to free trade be-
tween the two countries in goods. It highlights the fact that both coun-
tries – highly protectionist in the post Second World War period – were
already aggressively following unilateral policies of trade liberalization
and deregulation at the time of the entry into force of the CER Agree-
ment. An important question is how much of this can be attributed to the
existence of the free trade area. The second section describes the exten-
sion of the CER Agreement to cover trade in services. This is followed
by a description of the various instruments and procedures to ensure that
standards do not constitute unnecessary barriers to trade in manufac-
tured goods, food and agricultural products, and services trade. In the
fourth section, anti-dumping, safeguard and countervailing measures are
described, after which the discussion turns to competition policy and the
unique manner in which it is addressed in the CER Agreement. This is
followed by a discussion of factor mobility and a description of the dis-
pute settlement procedures. The next section looks at government pro-
curement, intellectual property rights and environmental considerations.
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The final section addresses the important question of what is the likely
future regional cooperation between the CER Agreement and other free
trade areas and customs unions. The chapter closes with a conclusion.

Merchandise trade

The CER Agreement is non-exclusive with respect to merchandise trade
and covers all goods originating in the free trade area.4 As with other
free trade areas, rules to determine the origin of goods are therefore im-
portant. The minimum rules of origin requirements are relatively simple:
namely, the last process of manufacture should have occurred in Austra-
lia or New Zealand and at least 50 per cent of the cost of the product
should be materials, labour or other value added originating in the area.
When compared with the complex rules of origin of a number of other
free trade areas, the rules of the CER Agreement are relatively simple.

One way to reduce the trade-restrictive effect of rules of origin is to
keep the regional content requirement at a low level as well and the
procedures simple and transparent. This has been the goal of the CER
Agreement. However, other regional agreements have lower content re-
quirements; for example, the ASEAN Free Trade Area has a 40 per cent
content rule (see High-Level Task Force on the AFTA–CER Free Trade
Area, 2000). In fact, it is the 50 per cent requirement of the CER
Agreement rules of origin – not their complexity – that has led to criti-
cism.5 It has been reasoned that local content will be reduced as a result
of greater local efficiency – and therefore lower cost – which is one of the
objectives of the CER itself. Similarly, there could be a small price
change in bilateral exchange rates outside the control of the manufac-
turer that would have important implications for the rules of origin con-
tent. It has therefore been suggested that the 50 per cent requirement in
the CER Agreement should be reduced or the rules of origin changed to
reflect a change in tariff heading requirement (see Lloyd, 1997).

One of the remarkable features of the CER Agreement with respect to
goods trade has been the advancement of the date set for free trade in
goods. All tariffs and quantitative restrictions were definitively elimi-
nated five years in advance of the proposed date (i.e. in 1990). This is
impressive for a number of reasons, not the least being that the two
countries have had a tradition of high tariffs and quantitative restrictions
since the Second World War. Additionally, they were highly protected at
the time of the entry into force of the CER Agreement.

An important question in the current context is what has been the
contribution of the CER Agreement to trade liberalization in Australia
and New Zealand. The answer to this question is not simple. It is impor-

CER AGREEMENT 205



tant to note, for example, that both countries have taken unilateral mea-
sures that have greatly changed both the nature and the extent of pro-
tection as part of their national trade policies. After the Second World
War, for example, both countries made extensive use of quantitative
restrictions through import licensing. This continued in Australia until
1962 and until the mid-1980s in New Zealand. Import licensing was
reintroduced in Australia under sectoral schemes for the motor vehicle
industry, textiles, clothing and footwear sectors, which have all followed
their own industry-specific plans for liberalization. Apart from these sec-
tors (in both countries), there was an aggressive pursuit of unilateral
liberalization. Perhaps the best example of this was the across the board
25 per cent reduction of tariffs in Australia in 1973 outside of any com-
mitment undertaken in multilateral rounds of negotiations.

Notwithstanding the substantial reduction of tariffs and quantitative
restrictions in the 40 years after the Second World War, Australia and
New Zealand remained the most highly protected of all countries of the
Organisation for Economic Co-operation and Development (OECD) at
the time of the entry into force of the CER Agreement. In Australia, the
average nominal level of protection was 16 per cent and the average rate
of effective protection was 25 per cent; for New Zealand the correspond-
ing figures were 20 per cent and 39 per cent. However, some caveats are
in order. Unlike some other OECD countries, neither country had opted
for voluntary export restraints or joined other trade-restraining arrange-
ments such as the Multi-Fibre Arrangement. Although in Australia there
were quantitative restrictions on textile and clothing products, import
licences were auctioned. The publication of the results made clear which
interest groups were benefiting from the associated rents.

This approach was certainly well within the Australian tradition of
ensuring public awareness of all the forms of industrial assistance avail-
able in the country. Assistance afforded to agriculture and industry in the
form of licences, tariffs or other support measures has traditionally been
evaluated through a system of public inquiries in which the criterion for
the acceptability of the assistance was its usefulness in an economy-wide
context (see Laird and Sampson, 1987). In this process, it was clear who
were the winners and losers from government assistance, greatly adding
to the change in public sentiment from one of post-war protectionism to a
higher level of acceptability of trade liberalization.

In Australia, this process was facilitated by (or even largely due to) the
work of the Tariff Board, later converted to the Industries Assistance
Commission (IAC), then the Industries Commission, and now, in its
present form, the Productivity Commission. Under the intellectual influ-
ence of Max Corden and other Australian trade economists, the Tariff
Board and the subsequent institutions calculated and published on an
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annual basis the effective rates of assistance for all Australian industries.
These calculations were made widely available publicly – not only the
effective rates of protection for all industries, but also the ad valorem
equivalence of all assistance provided to Australian industries and agri-
culture. To bring comparability across industries, the ‘‘subsidy equiva-
lent’’ (later used by the OECD and the GATT in the agricultural nego-
tiations in the Uruguay Round) was calculated and published. Although
New Zealand did not have the same institutional structure as Australia in
this respect, staff from the IAC were borrowed by the New Zealand
governmental institutions to make similar calculations. The impact of this
process in terms of public acceptance of unilateral trade liberalization
cannot be underestimated.

A case can be made that the direct role of the CER Agreement in this
process of trade liberalization in both Australia and New Zealand has
been marginal, but this view has been contested. It has been argued by
both governments and a number of researchers that the CER Agreement
made an important contribution to the broader process of liberalization
in both countries by constituting a trial run for subsequent multilateral
trade reforms (see Lloyd, 1998). New Zealand was, in particular, better
prepared for accepting broader reforms after coping with the threat of
increased competition from the much larger economy of Australia. Both
governments have also seen the liberalization undertaken with respect to
the CER Agreement as having been highly successful at creating a more
competitive domestic environment. If this is the case, it could be argued
that the gains from the CER Agreement are much greater than the
simple removal of restrictions between Australia and New Zealand.

Since the product coverage of the CER is complete, and liberalization
is total in terms of goods trade, the agreement is certainly WTO-plus in
this respect. However, it is important to note that goods trade between
the two countries is modest when compared with other customs unions
and free trade areas. Although Australia is New Zealand’s largest trading
partner and New Zealand is Australia’s third-largest partner, the share of
total trade involved is limited. In 2000, Australia’s exports to New Zea-
land accounted for less than 10 per cent of its total merchandise exports,
and the corresponding figure for New Zealand’s exports to Australia was
one-fifth of total trade. Intra-trade accounted for just 10 per cent of the
total trade of the CER countries in 2000. By way of comparison, two-
thirds of Canadian and Mexican trade is with North American Free Trade
Area (NAFTA) partners and over one-quarter of United States trade is
with NAFTA countries. For the European Union, two-thirds of the total
trade of the member countries is within the European Union. In fact, the
vast majority of the trade of both Australia and New Zealand is with other
countries on a most favoured nation (MFN) basis (see Sampson, 1997).
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As far as the development of trade between the two countries is con-
cerned, in the initial period after the entry into force of the CER Agree-
ment New Zealand benefited much more than Australia and increased
its exports to Australia significantly, almost achieving trade parity. In
fact, one of the criticisms from an Australian perspective was that New
Zealand was benefiting in a disproportionate manner from the CER
Agreement. In more recent times, however, there has been an impor-
tant change. Australia’s exports to New Zealand have grown far more
strongly than New Zealand’s exports. Over the five years to 2000, Aus-
tralian exports to New Zealand increased by over one-third, whereas
those from New Zealand to Australia increased more modestly at less
than 10 per cent.

An interesting feature of Australia–New Zealand trade that may well
be influenced by the existence of the CER Agreement is its structure. In
particular, exports from Australia and New Zealand to the rest of the
world are predominantly made up of unprocessed mining and rural
products, whereas their imports are manufactured goods. This is not
the case for their bilateral trade. For example, in 2000, one-third of Aus-
tralia’s merchandise exports to the rest of the world were agricultural
products and 43 per cent were mining products. In bilateral terms, the
trade of both countries with East Asia has been largely an exchange of
exports of raw materials and semi-processed goods for imports of final
consumer and capital goods. In the case of Australia–New Zealand
trade, trade in manufactures accounts for over three-quarters of Austra-
lia’s exports to New Zealand and about 60 per cent of New Zealand’s
exports to Australia.6 Nevertheless, the trade between the CER coun-
tries remains small and, not surprisingly, discussions are under way for
regional trade groupings involving the CER countries and other country
groupings including the countries of East Asia.

Services trade

The CER Trade in Services Protocol dates from 1988. It provides for a
negative-list (or ‘‘top–down’’) approach to the scheduling of commit-
ments; that is, all services can be freely traded except for those inscribed
in the Annex to the protocol. Trans-Tasman services arrangements
are certainly WTO-plus when compared with commitments undertaken
under the WTO General Agreement on Trade in Services (GATS).
Under the GATS, a positive-list (or ‘‘bottom–up’’) approach is adopted
for committed sectors, and a negative-list approach for limitations and
conditions on national treatment and market access. The CER Protocol
also provides for restrictions on national treatment and market access.
Although both approaches can in theory be equally liberalizing, practice
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reveals that the negative list is more liberal in terms of coverage and
commitments.

The core concepts, principles and rules in the CER Protocol are similar
to those in the GATS: the basic provisions are national treatment, mar-
ket access, commercial presence and MFN treatment. For both countries,
possibilities exist for horizontal restrictions across all sectors and, as
noted, for conditions and reservations to be applied within the services
sectors where commitments have been undertaken. Because the Annex
to the protocol is closed, all new services are automatically subject to the
provisions of the protocol.

In the case of the CER Protocol, the extent of the liberalization of
services can be measured by the inscriptions in the Annex and the limi-
tations of a horizontal nature. The inscriptions (exemptions) are modest
when compared with the schedules of many GATS members. They are
reviewed periodically and have been substantially reduced over time.
New Zealand now has only two inscriptions and Australia six. These are
for measures applied to activities within sectors rather than to the sector
as a whole, and in some instances the liberalization is provided for under
a separate agreement (for example, air transport services and maritime
services). Australia currently has inscribed telecommunications, airport
services, domestic air services, international aviation (passenger and
freight services), coastal shipping, broadcasting and television (limits on
foreign ownership), broadcasting and television (short-wave and satellite
broadcasting), basic health insurance services, third party insurance,
workers’ compensation insurance and postal services. New Zealand has
inscribed airways services, international carriers flying cabotage, tele-
communications, postal services and coastal shipping.

As noted, some sectors are liberalized under other arrangements. For
example, the CER Protocol does not provide for national treatment of
aviation services, but aviation relations between Australia and New
Zealand are governed by a bilateral agreement and related under-
standings. An arrangement establishing a Single Aviation Market en-
tered into force in 1996 and allows the airline of each country to operate
domestic services in the other country and to fly without restrictions
across the Tasman (subject to safety and other operational regulatory
requirements). The movement of labour and the mutual acceptance of
professional qualifications are provided for elsewhere and discussed
below.

Standards

Following the entry into force of the WTO Technical Barriers to Trade
(TBT) Agreement and Sanitary and Phytosanitary (SPS) Agreement,
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the relations relating to standards have been governed by these WTO
agreements. Both New Zealand and Australia were obliged to join the
TBT Agreement as members of the WTO – neither had been members of
the earlier GATT Standards Code. However, the CER Agreement is
WTO-plus because it provides for deeper integration in terms of the
harmonization and mutual recognition of standards as well as conformity
assessment and other procedures. Although the two governments under-
took to ‘‘examine the scope for taking action to harmonise requirements
relating to such matters as standards, technical specifications and testing
procedures, domestic labeling and restrictive trade practices’’, a number
of agreements and arrangements have been negotiated pursuant to this
Article that serve to enforce its WTO-plus character. This is in fact
a major feature of the CER Agreement (Australian Department of
Foreign Affairs and Trade, 1997).

For example, as part of the 1988 review of the CER Agreement, a
Memorandum of Understanding on Technical Barriers to Trade re-
affirmed the commitment of both governments to work towards the har-
monization of standards, technical specifications and testing procedures,
and to ensure that the relevant authorities of both countries cooperated
in the determination and revision of standards. The memorandum pro-
vided for exporters having reasonable access to information regarding
such matters as standards, technical specifications, testing procedures,
certification requirements and domestic labelling standards. It was agreed
that the test results and conformity certification from one country would
be accepted by the other, and that the test requirements would be trans-
parent and non-discriminatory. In addition, the Agreement on Standards,
Accreditation and Quality (ASAQ) entered into force in October 1990
and tied the two countries firmly to the principles of standards harmoni-
zation and mutual acceptance of certification and accreditation. Like the
WTO agreements, the ASAQ encourages Australian and New Zealand
standards, accreditation, product certification and quality practices to be
as far as possible aligned with international standards, and it also pro-
vides for a monitoring committee which acts as a forum where repre-
sentatives of both countries can address areas of non-conformity.

A further development was the formation in October 1991 of the
Trans-Tasman Joint Accreditation System (JAS-ANZ), providing for a
harmonized approach to auditing and certification of quality manage-
ment systems in accordance with international standards. The respon-
sibilities of the JAS-ANZ Council include the harmonization of confor-
mity assessment structures (quality management systems certification,
product certification, laboratory accreditation, personnel certification,
etc.). The JAS-ANZ also provides for uniform criteria, procedures and
practices for carrying out and accepting conformity assessments.
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As far as food standards are concerned, the 1996 Agreement on Es-
tablishing a System for the Development of Joint Food Standards creates
a single regulatory agency to develop joint food standards for Australia
and New Zealand in a transparent manner. The agency maintains offices
in both Australia and New Zealand. The goal of the agreement is to
secure lower compliance costs for industry, fewer regulatory barriers and
more consumer choice.

Australia and New Zealand also reached agreement in June 1996 on
revised inspection arrangements for imported food originating from
either country. Under the revised arrangements, foods other than ‘‘risk-
classified’’ foods can be exported without import and export certification
and inspection requirements. Only risk-classified foods are inspected,
with all other foods being subject only to the domestic surveillance
arrangements that apply to locally produced foods. A food is ‘‘risk clas-
sified’’ if the scientific literature or experience identifies a particular risk
for that food, such as the potential for contamination by micro-organisms
leading to food poisoning.

Mutual recognition

Under the 1996 Trans-Tasman Mutual Recognition Arrangement
(TTMRA), a good that can be legally sold in one country can be legally
sold in the other. Further, a person who is registered to practise an oc-
cupation in one country is entitled to practise an equivalent occupation in
the other. Goods need comply only with the standards or regulations for
the sale of goods applying in the jurisdiction in which they are produced
or through which they are imported. Mutual recognition is intended to
remove technical barriers to trade and impediments to the movement of
skilled personnel between jurisdictions without the need for complete
harmonization of standards and professional qualifications. The agree-
ment was signed by the Australian prime minister, the state premiers and
territory chief ministers and the New Zealand prime minister, thus ex-
tending mutual recognition to the sub-federal level.7

Through implementing mutual recognition principles, the TTMRA
aims progressively to remove regulatory barriers to the movement of
goods and service providers between Australia and New Zealand, there-
by facilitating trade between the two countries. Its stated objectives
are to enhance the international competitiveness of Australian and
New Zealand enterprises, increase the level of transparency in trading
arrangements, encourage innovation and reduce compliance costs for
business. In this sense it is certainly WTO-plus in its application. Mutual
recognition is an objective of the TBT Agreement of the WTO, and the
CER Agreement puts it into operation.
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Quarantine harmonization

As with the WTO SPS Agreement, the CER Agreement specifically al-
lows New Zealand and Australia to adopt measures necessary to protect
human, animal or plant life or health. Similarly, although each country
may impose quarantine requirements on imports, these must not be used
as a means of arbitrary or unjustified discrimination or a disguised re-
striction on trade. Under the 1988 Protocol on the Harmonisation of
Quarantine Administrative Procedures, both countries reaffirmed their
commitment that quarantine requirements should not be deliberately
used as a means of creating a technical barrier to trade. As with the SPS
Agreement, the measures must be scientifically justified. In addition,
under the protocol, quarantine restrictions are applied on the basis of
individual regions rather than nationwide. The governments also restated
their agreement to use relevant international codes and standards where
appropriate and to work towards the harmonization of quarantine stan-
dards and procedures.

Although the arrangements follow the WTO rules, they are WTO-plus
in that they have been operationalized through the adoption of common
inspection standards and procedures for both countries. For example, a
Quarantine Consultative Group has been established to resolve out-
standing technical differences and provide overall impetus and direction
for harmonization. The relationship between the two countries with re-
spect to quarantine matters has developed significantly through regular
contact between officials.

Customs harmonization

The CER Agreement recognizes that the objectives of the agreement
may be promoted by harmonization of customs policies and procedures.
The Joint Understanding on Harmonisation of Customs Policies and
Procedures, agreed to during the 1988 review, recognizes that some ele-
ments of customs policies and procedures, such as rules of origin, are
central to the operation of the CER Agreement; it recognizes the bene-
fits to be derived from the adoption of a common approach in meeting
the trade promotion objectives of the CER Agreement. The customs
agencies of both countries have undertaken to pursue harmonization op-
portunities and maintain common approaches to the greatest extent pos-
sible, and endorsed as a primary objective the closest possible working
relationship.
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Rules on competition

Following the 1988 general review of the CER Agreement, Australia and
New Zealand agreed to rationalize their respective industry policies. This
meant an agreement not to provide export subsidies or industry-specific
measures that have adverse effects on competition between industries
in the two countries. Countervailing measures can be taken to remove
injury to an industry caused by importing goods benefiting from govern-
ment subsidies, but only in accordance with the WTO Agreement on
Subsidies and Countervailing Duties and when no other mutually ac-
ceptable alternative solution has been found. For a countervailing action
to be taken, it is necessary to prove that there is subsidization; material
injury, threat of material injury, or material retardation of the establish-
ment of an industry; and a causal link between the two. In the course of
investigating a countervailing complaint, the country taking the action is
required to keep the other country fully informed about the progress of
the complaint and offer full access to all relevant non-confidential evi-
dence and full opportunity for consultations. Each country, likewise, is
required to cooperate to expedite procedures, to give access to relevant
non-confidential information to the fullest extent possible and to facili-
tate investigations.8

With respect to safeguards, it was agreed in the original CER Agree-
ment that no goods would be excluded from the free trade objectives of
the agreement in terms of the removal of tariffs and other barriers.
However, slower tariff and quantitative restriction phase-down regimes
were permitted for some sensitive industries. With the review of the
agreement in 1988, and the decision to advance the implementation of
free trade from 1995 to 1990, tariffs and quantitative import restrictions
were removed for both non-sensitive and sensitive industries.9 Thus, no
safeguard measures were invoked for the sensitive industries identified
for slower liberalization.

As of 1 July 1990, anti-dumping actions were eliminated and folded
into the domestic competition law of the two countries (see below).
Third-country anti-dumping actions can be taken where dumped imports
from a third country are causing or threatening to cause material injury
to industry in the other country. As with domestic anti-dumping cases,
before third-country anti-dumping measures can be implemented it is
necessary to prove dumping, material injury or threat of material injury,
and causation. The process is to conform to the requirements of the
WTO Anti Dumping Agreement, under which it is necessary for the
importing country to seek approval from WTO members if it wishes to
impose third-country anti-dumping measures.
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Competition policy

One novel feature of the competition policy under the CER Agreement
is that anti-dumping provisions were considered an anomaly in a free
trade area and anti-competitive business practices were treated as subject
to the competition laws of each country. Consequently, Australia and
New Zealand have eliminated the possibility of anti-dumping actions on
goods originating in each other’s markets. In parallel, the countries ex-
tended the application of their competition law prohibitions on the mis-
use of market power. These provisions prohibit the use of substantial
market power (Australian law) and dominant position (New Zealand
law) in the ‘‘trans-Tasman market’’ for certain anti-competitive purposes.
They extend the prohibitions on the abuse of a dominant or powerful
market position in the national legislation by redefining the relevant
markets as the combined markets of the two countries. They do not,
however, cover other horizontal restraints (such as price fixing or collu-
sion) or vertical restraints (such as resale price maintenance) or mergers
(see Lloyd, 1997); nor do they cover service markets. As with other in-
stitutional arrangements relating to the CER agreements and protocols,
this is very much a decentralized approach. There is no joint secretariat
and there is no common enforcement institution. In fact, to date, neither
of the national bodies (the Australian Competition and Consumer Com-
mission and the New Zealand Commerce Commission) has taken a
prosecution action under their respective competition laws. However, the
enforcement powers go well beyond those incorporated in any bilateral
cooperation agreement or regional trade agreement. And, although they
apply to only one form of business conduct and do not apply to services,
the competition authorities agreed to cooperate and extend the existing
competition cooperation agreement to cover services and all competition
law.10

The 1988 CER Memorandum of Understanding on Business Law
Harmonisation requires a joint examination of the scope for harmoniza-
tion and removal of business laws and regulatory practices that are im-
pediments to business. An interesting feature of this process of business
law harmonization is that it is directed to identifying differences that in-
crease the transaction and compliance costs faced by companies operat-
ing in both markets, and areas where harmonization would significantly
reduce those transaction costs. The objective has not been to produce
identical Australian and New Zealand business laws.

A Memorandum of Understanding on Business Law Coordination be-
tween New Zealand and Australia was signed in 2000. It reflects a com-
mon understanding of coordination in business law and provides a
framework for future cooperation on business law integration. A work
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programme has been agreed to, and its objectives include reducing busi-
ness costs through removing differences in laws and administrative sys-
tems, improving the effectiveness of the law and reducing the cost of
capital to business.

Regulation and factor mobility

Free movement of persons, including those moving for the purpose of
employment, is provided under the Trans-Tasman Travel Arrangements.
This guarantees the unrestricted movement of citizens of each country.
The only requirement is for a passport. Not only is there free movement
of labour, there is the provision of national treatment in order that the
citizens of one country are treated equally in the labour markets of
the other. As noted above, the 1997 Trans-Tasman Mutual Recognition
Arrangement provides that a good that is legally sold in one country can
be legally sold in the other. Further, a person who is registered to prac-
tise an occupation in one country is entitled to practise an equivalent
occupation in the other. This arrangement was modelled on mutual rec-
ognition in the European Union, and it is the only regional trading
arrangement outside the European Union with mutual recognition of
standards and labour qualifications. It goes far beyond the WTO GATS
agreement and is certainly WTO-plus.

The treatment of capital movements is, however, quite different from
that of labour. There is no provision of any form relating to foreign in-
vestment in the 1983 CER Agreement or any other subsequent agree-
ment or arrangement. Thus, when the Protocol on Trade in Services
was agreed to in 1988, it recognized the two primary aspects of trade in
services – market access and national treatment – but it made the appli-
cation of market access subject to the foreign investment policies of
member countries.

The foreign investment policies of the two countries are, however, non-
discriminatory, and their bilateral investment agreements provide that
investment by all treaty partners shall be accorded MFN treatment.
Consequently, the benefits of any special investment agreement between
Australia and New Zealand under CER arrangements would necessarily
extend to all those countries with which Australia and New Zealand have
entered into a bilateral investment arrangement. The national foreign
investment review agencies (for Australia, the Foreign Investment Re-
view Board; for New Zealand, the Overseas Investment Commission) are
apparently well aware of the bilateral importance of trans-Tasman in-
vestment and of their governments’ commitment to ensuring that invest-
ment review procedures remain at least as liberal as existing practice.
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The respective review bodies of each country are committed to stream-
lining procedures to reduce compliance costs. Thus, through an exchange
of letters, Australia and New Zealand have agreed ‘‘to avoid to the
fullest possible extent, further restrictions on investors and confirm
that trans-Tasman investment should be subject to minimum constraint,
both now and in the future’’.11 Further bilateral liberalization of invest-
ment is supported by business organizations in both countries, and has
been ranked by them as the highest priority for future work on the
CER Agreement.12

Settling disputes

There are no specific dispute settlement procedures under the CER
Agreement. However, it does set out a consultation and review mecha-
nism aimed at ensuring that both New Zealand and Australia are sat-
isfied with the functioning of the agreement. If either country has a
grievance concerning adherence to any part of the agreement, the other
country is obliged to enter into consultations to seek an equitable and
mutually satisfactory solution. According to the CER Agreement, a
grievance may arise if an obligation has not been fulfilled, a benefit under
the agreement denied or an objective frustrated. Because consultations
are non-binding, successful settlement relies on the goodwill of both
parties to work out amicable and practicable solutions. The 1988 Protocol
on Trade in Services (Art. 19 and 20) also contains provisions for review
and consultation; these essentially mirror those in Article 22 in the 1983
CER Agreement.

Government procurement, intellectual property rights and
environmental considerations

According to the CER Agreement, the granting of preferences in the
area of government purchasing is inconsistent with the objectives of the
agreement. Accordingly, agreement was reached in relation to purchas-
ing undertaken by departments, authorities and other bodies of each of
the governments. The Australian and New Zealand governments under-
took to treat any content in offers received from Australian or New
Zealand tenderers as equivalent to their local content. Thus, given the
limited coverage of the plurilateral government procurement arrange-
ments of the WTO, the CER Agreement is again WTO-plus in this re-
spect.

The outstanding issue of the purchasing preferences maintained by
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Australian state governments for Australian suppliers was addressed in
the 1988 general review of the CER Agreement. The outcome was that
New Zealand could join the (Australian) National Preference Agreement
(NPA) under which the states had earlier agreed not to apply their pref-
erences against each other. New Zealand became a signatory to the NPA
in June 1989, thus securing non-application of the state preferences as
against New Zealand content. In return, New Zealand made a commit-
ment to continue its existing policy of not applying a preference margin
to any purchases. The NPA was re-titled the Government Procurement
Agreement in 1991, reflecting a wider focus on equality of opportunity
for Australian and New Zealand suppliers, as well as ending inter-state
or trans-Tasman preference margins on Australian and New Zealand
content in government purchasing.

Intellectual property rights are not covered formally within the CER
family of agreements. In fact, domestic legislation relating to intellectual
property is explicitly excluded from the operation of the Trans-Tasman
Mutual Recognition Arrangement. Instead, Australia and New Zealand
rely for protection of their intellectual property rights on the World In-
tellectual Property Organization and the WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights. The CER Agreement is
not WTO-plus in this area.

Although the CER Agreement does not contain any specific provisions
on environmental protection, Australia and New Zealand cooperate
closely in this field bilaterally and at the multilateral level. The agree-
ment recognizes, however, the importance of the preservation of a
favourable regional environment (on land, in the atmosphere, in the
oceans and with regard to plant and animal life as well as fisheries) to the
economic and trading future of both countries, as well as to their social
well-being. Both countries have ratified or acceded to a wide range of
international environmental agreements.

Expanded regional cooperation

The CER Agreement provides for the association of any other state. To
date, Australia and New Zealand are the only acceding parties and no
other state has sought association to the agreement. In the biennial re-
view at the WTO, both countries made clear they were willing to con-
sider free trade agreements with other countries or regional groupings if
they would deliver faster and deeper liberalization than the multilateral
process. The stated objective of an expanded membership would be to
gain better market access for exporters, faster economic growth and
stronger employment growth. It was noted in the review that such ar-
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rangements would need to demonstrate comprehensive sectoral coverage
and reflect the principles underpinning the CER, including WTO con-
sistency (see WTO, 2000; see also Australian Department of Foreign
Affairs and Trade, 1997).

In a broader regional context it is noteworthy that none of the larger
East Asian countries – Japan, Korea, China, Hong Kong and Taiwan – is
a member of any regional trading arrangement. In fact, Japan, Korea and
Hong Kong are the only three WTO members that are not parties to a
regional trading arrangement. But this situation may be about to change.
In recent years, a number of new proposals have emerged for regional
trading arrangements involving East Asian countries.

In Asia, the ASEAN Free Trade Area (AFTA) was formed in 1993
and has added four more to its original six members (Brunei, Indonesia,
Malaysia, the Philippines, Singapore and Thailand) with the inclusion of
the transition economies Cambodia, Lao PDR, Myanmar and Vietnam.
Asia-Pacific Economic Cooperation involves 21 economies from four
continents: Asia, Oceania and the North and South Americas. In the
meantime, hub-and-spoke arrangements have recently been completed
(Singapore–New Zealand, Mexico–EU), as well as bilateral arrange-
ments between individual countries from across continents (Chile–South
Korea, Chile–Singapore). Australia is currently pursuing free trade ar-
rangements with Singapore and Thailand, and has for some time had a
US–Australia free trade area under serious consideration. Discussions
are also taking place on the possibility of a free trade area between Japan
and South Korea (and perhaps China). Regular consultations between
ASEAN and China, Japan and South Korea (ASEAN plus three) may
well evolve into some form of regional arrangement in the future.

AFTA provides for the phased reduction of tariffs on manufactured
imports from ASEAN countries through the Common Effective Prefer-
ential Tariff scheme. Countries are committed to reducing these import
tariffs on most products to 0–5 per cent by 2002 (with later implementa-
tion dates for Cambodia, Vietnam, Myanmar and Lao PDR). Protocols
concluded after 1993 have extended the coverage of AFTA to areas such
as services and investment.

An AFTA–CER link was established in September 1995 during infor-
mal consultations between ASEAN economics ministers and ministers
from Australia and New Zealand, with the aim of facilitating trade and
investment flows between the two regions. The two regions undertook a
range of practical, business-oriented activities, such as exchange of infor-
mation, human resource development, trade and investment facilitation
and promotion, industrial cooperation and activities relating to customs
matters, standards and conformance and competition policy.

At the ministerial talks in October 1999, ASEAN and CER ministers
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agreed to establish a High-Level Task Force. The Task Force had as its
objective to explore the feasibility of an AFTA–CER free trade area by
2010. The mandate covered exploring options for a possible architecture
of an FTA (including scope and coverage), the requirements for con-
sistency with WTO obligations, and flexibility for developing countries.
The report identified a wide range of benefits that would flow from an
AFTA–CER free trade area, including welfare gains to consumers, in-
creasing the region’s competitiveness and attractiveness to investment
and strengthening its bargaining power in multilateral negotiations (see
High-Level Task Force on the AFTA–CER Free Trade Area, 2000).

AFTA–CER ministers considered the report of the High-Level Task
Force in 2000 and agreed to work towards a Closer Economic Partner-
ship (CEP). The decision to establish a CEP is particularly significant
because it will be the first time that the 12 regional governments will be
involved in officials-level talks to promote regional economic integration.
The CEP envisages including other more contemporary elements, such as
e-commerce, competition policy and non-tariff barriers in regional dis-
cussions. The gains from forming an AFTA–CER free trade area have
been estimated to be US$48.1 billion of GDP, in net present value terms
over the period 2000 to 2020 (see Davis et al., 2000). The gains are
US$25.6 billion for AFTA and US$22.5 billion for CER, of which New
Zealand gains US$3.4 billion. The gains rise over time, reaching around
0.3 per cent of additional GDP by 2010 for both AFTA and CER. For
the newer ASEAN members, the gains in GDP range between 0.1 and
0.4 per cent of GDP per annum.

Australia and New Zealand have also commenced a dialogue with the
members of Mercosur (Argentina, Brazil, Uruguay and Paraguay). At a
first meeting in Auckland in April 1996, senior officials agreed to a work
programme consisting of a number of joint activities to facilitate trade
and investment (including the compilation of a customs compendium and
the exchange of information on the recognition of standards).

The Trade and Economic Cooperation (TEC) bilateral agreement be-
tween Canada and New Zealand entered into effect in 1982 and for-
malized tariff preferences previously maintained in accordance with the
British Commonwealth preference scheme. The TEC provided an um-
brella for trade and economic cooperation between the two countries.
The agreement aimed to limit increases in tariffs and maintain minimum
margins of preference. Under the TEC, Canada enjoyed concessions in
the New Zealand tariff for some 3,000 tariff items. During regular con-
sultations held under the TEC in 1995, the parties agreed to maintain
existing preference margins on a point-for-point basis for at least a fur-
ther three years. When combined with the New Zealand policy of uni-
lateral tariff reductions, imports from Canada would be substantially duty
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free by 1998. The TEC has not been amended and there are no current
plans to revise it. The anti-dumping provisions of the TEC have been
overtaken by the Uruguay Round outcome.

Apart from the CER, there are other preferential schemes that involve
Australia, New Zealand or both. In the case of Australia, other prefer-
ential arrangements include the Canada Australia Trade Agreement, the
Papua New Guinea Australia Trade and Commercial Relations Agree-
ment and the South Pacific Regional Trade and Economic Cooperation
Agreement. Australia also provides preferential access to goods from
developing countries on a unilateral basis under the Australian System of
Tariff Preferences for Developing Countries.

Although the Asia Pacific region has lagged behind other regions (such
as Europe) in negotiating preferential free trade areas, the above discus-
sion as well as that in chapter 1 makes clear that it is fast catching up.
There is a great deal of activity in the Asia Pacific area. If only a frac-
tion of the agreements currently under negotiation come into being, the
nature of trade in the region could change, with significant commercial
implications both locally and for the rest of the world. Suffice it to cite by
way of example that, in June 2002, South-East Asian economics ministers
met in Kuala Lumpur, Malaysia, to take further steps towards establish-
ing a free trade area between ASEAN countries and China. This would
create an integrated market of 1.7 billion consumers, making it the
largest free trade area in the world. There can be little doubt that Aus-
tralia and New Zealand will be watching closely the implications for their
own trade with this region – as will the rest of the world.

Conclusions

Apart from this traditional liberalization in traded goods and services
that should come with a free trade area, there has been a considerable
broadening and deepening in the economic relationship between Aus-
tralia and New Zealand in terms of their domestic regulations. The end
result is that the CER family of arrangements constitutes one of the – if
not the – most comprehensive free trade areas operating at present. The
regulatory arrangements between the two countries are certainly WTO-
plus overall, and although some may be WTO-neutral there is no evi-
dence of their being WTO-minus.

Although both countries have unilaterally and aggressively pursued a
policy of eliminating trade distortions, restrictions and other barriers to
trade, this process has been facilitated through the bilateral agreements
established under the CER Agreement. That there is free trade in goods
and liberalized trade in services (including the free movement of natural
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persons) is certainly WTO-plus. Further, trade under the agreement has
undoubtedly provided a learning process for the removal of regulatory
measures more generally. Liberalization of trade in services between
Australia and New Zealand, for example, pre-dates the entry into force
of the WTO GATS Agreement. Similarly, the objectives of harmoniza-
tion through the adoption of international standards, procedures to per-
mit mutual recognition of standards and other similar objectives pre-date
the WTO TBT Agreement. The associated arrangements relating to mu-
tual recognition and conformity assessment are also WTO-plus.

The CER family of arrangements is also WTO-plus in the sense that
the coverage is far broader than that of the WTO trade agreements. For
example, the arrangements provide for the free movement of labour and
mutual recognition of qualifications. Other areas, such as competition
policy, are not subject to WTO disciplines but are covered by the CER
arrangements. They too are WTO-plus. On the other hand, investment
and dispute settlement provide examples where the CER arrangements
do not provide for formal deeper integration between the two countries,
although informal mechanisms and understandings play an important
role.

The manner in which the agreement has evolved over time makes clear
that there is a CER ‘‘approach’’ to removing regulatory barriers to trade
that sets the arrangements between the two countries apart from other
regional trade agreements. New Zealand and Australia have, for ex-
ample, relied on their own institutions for dealing with the substance of the
commitments and refrained from creating an institutional infrastructure
to service and implement the agreement such as exists in the European
Union. The arrangements relating to competition policy provide an ex-
ample. Also, the agreement has been both broadened and deepened
through protocols and understandings that have grown out of a review
process rather than major negotiating sessions. In general, deadlines to
meet the agreed objectives in a variety of areas have been either met or
advanced.

Further, the CER Agreement has most certainly proved to be a build-
ing block rather than a stumbling block for wider multilateral regimes
when it comes to dealing with regulatory barriers to trade. This is evi-
denced in a number of ways. The two countries have unilaterally liberal-
ized and passed this liberalization on to other countries through most
favoured nation treatment. This has been done largely outside the con-
text of multilateral rounds of negotiations in the WTO and GATT. In
fact, the bilateral liberalization has turned out to be the advanced imple-
mentation of MFN liberalization. In terms of regulation relating to stan-
dards and other measures more generally, the rules and processes that
the two countries have adopted or implemented have been constructed in
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such a way as to reinforce their commitments under the relevant WTO
agreements. Trade facilitation is clearly the goal of many arrangements,
such as those relating to customs harmonization.

The CER family of arrangements is WTO-plus in many respects, but it
should be noted that the cooperation in terms of deeper integration be-
tween the two countries is certainly facilitated by their cultural and social
similarities as well as their historical backgrounds. This has led to a
number of comparatively loose arrangements that operate without a
formal institutional framework because of the degree of mutual trust
that exists between the countries. In other words, it is not evident that the
CER arrangements provide a model for the regional integration schemes
of all other countries.

Notes

1. The CER Agreement was notified to the GATT and examined by a Working Party ‘‘in
the light of the relevant provisions of the General Agreement, and to report to the
Council’’. The Working Party met on 4 and 19 June 1984 (see WTO, 1985).

2. This provision is contained in Articles 4 and 5 of the 1983 CER Agreement and Articles
1 and 2 of the 1988 CER Protocol on the Acceleration of Free Trade in Goods, under
which all transitional arrangements and temporary exceptions to the basic free trade
rule were eliminated as of 1 July 1990.

3. For a discussion of the extent to which regional trade agreements extend beyond just
trade in goods, see Sampson (1996).

4. As is the case with GATT 1994 and most other regional trade agreements, the CER
Agreement allows for exceptions. These are, however, quite standard and similar to
those of the GATT 1994 (i.e. Art. XX). Measures can be excepted for specified pur-
poses, provided they are not used ‘‘as a means of arbitrary or unjustified discrimination
or as a disguised restriction on trade’’.

5. It should be noted, however, that although ad valorem rules of origin are arguably sim-
pler than other methods, it is still necessary to provide documentation to prove the 50
per cent content, with problems arising over what should be included in the valuation
(packaging, insurance, etc.). An important issue is whether there is discretion in the
application of such provisions, which makes for uncertainty and opens the door to abuse
of such discretion for protectionist purposes.

6. The diversity of composition is at least to some extent attributable to CER preferences
under arrangements such as the Closer Defence Relations arrangement, which runs in
parallel with the CER Agreement.

7. The TTMRA extends to the eight Australian state/territory governments, the Austra-
lian commonwealth government and the New Zealand government. The TTMRA is
currently operational in 9 of the 10 TTMRA jurisdictions (i.e. they have enacted their
domestic enabling legislation), with Western Australia currently the only outstanding
jurisdiction.

8. Third-country countervailing actions are also permitted to address cases where sub-
sidized imports in one member state from a third country are causing or threatening
material injury in the other member state.

9. Under the 1988 CER Protocol on the Acceleration of Free Trade in Goods, all transi-
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tional arrangements and temporary exceptions to the basic free trade rule were elimi-
nated as of 1 July 1990.

10. For more detail on these aspects, see Lloyd and Vautier (2001).
11. For details relating to the exchange of letters, see Lloyd (1997, p. 4).
12. It has been noted that the ‘‘area of foreign investment is the most glaring omission from

the CER Agreement’’ (Lloyd, 1997, p. 12).
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Part III

Horizontal case studies





9

Food safety and eco-labelling
regulations: A case of transatlantic
regulatory regionalism?

Grant E. Isaac

Introduction

The conclusions of the previous case studies tend to suggest that regional
trade agreements (RTAs) are generally consistent with the substantive
multilateral principles governing regulatory barriers to trade and, hence,
are building blocks for multilateral rules dealing with new regulatory
policy issues. Yet, although this may be true for RTAs in general, it ap-
pears that specific regulatory issues such as food safety and environmen-
tal protection measures are congruent with regional arrangements for a
much different reason – to protect regional regulatory approaches from
either the divergent approaches of other regional arrangements or the
divergent regulatory approach adopted by the multilateral system. In this
sense, RTAs may be stumbling blocks for multilateral rules, either pre-
venting their establishment or undermining their success. Consequently,
they may potentially create an entrenched regulatory regionalism be-
tween developed countries with codified regulatory structures – perhaps
more importantly between North America and the European Union
(transatlantic regulatory regionalism) – and between developed and de-
veloping countries (North–South regulatory regionalism); that is, be-
tween the former with codified regulatory approaches and the latter
where the codified regulatory approaches of developed countries may be
inappropriate.

In this chapter, the propensity for food safety and environmental mea-
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sures to cause transatlantic regulatory regionalism as well as North–
South regulatory tension is examined with respect to the concept of
WTO-plus (that is, provisions that go beyond those of the World Trade
Organization). However, owing to the importance of the transatlantic
relationship in the establishment of successful multilateral rules, this
chapter focuses more on the impact of transatlantic regulatory region-
alism on the international trading system. Particular attention will be
paid to the North American and EU regulatory differences in food safety
and environmental measures through two timely and illustrative case
studies: the regulation of products of modern biotechnology in the food
supply (growth hormones in meat and genetically modified crops) and
eco-labelling schemes. Several important research questions will guide
the analysis:. Are RTAs associated with food safety and environmental measures a

WTO-plus building block for multilateral rules or are they a stumbling
block creating regulatory regionalism?. What is the impact of these RTAs on market opening?. Is the transatlantic regulatory regionalism converging or diverging?
In the first section I discuss the general policy objectives prompting

RTAs and the similar aspects of food safety and environmental measures
that make them increasingly congruent with an RTA. In the next two
sections, North–South and transatlantic differences in food safety regu-
lations and eco-labelling schemes are examined. The chapter concludes
with an assessment of the impact of RTAs on regulatory regionalism
across the various WTO-plus concepts.

Food safety, eco-labelling and regional trade agreements

Regulations for food safety and for environmental labelling (eco-
labelling) share several important characteristics that are especially rele-
vant for an assessment of the impact of regional trade agreements on the
multilateral trading system.

They both represent regulations deeply embedded in political economy
factors such as preferences and concerns that may be unique to a partic-
ular country or region. In this sense, there is a distinctly ‘‘bottom–up’’
nature to the policy objectives of these regulations. As a result, the reg-
ulatory approaches may differ with respect not just to specific regulations,
but also to systemic differences in their regulatory frameworks (the meta-
principles of the regulatory approach) (see Isaac, 2002a). When countries
or regions differ in their regulatory approaches, regulatory market access
barriers are created. When the regulatory frameworks are similar and
only specific regulations differ, it is easier to deal with regulatory barriers
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to market access. Yet, when countries or regions differ in their funda-
mental regulatory frameworks, dealing with regulatory barriers becomes
very difficult because, unlike traditional trade barriers, food safety and
environmental regulatory barriers represent a distinct kind of protec-
tionism – consumer or environmental protectionism. Whereas traditional
industrial protectionism sought to insulate domestic producers from
competition with foreign producers, this new protectionism is highly
credible and legitimate in the eyes of the general public because it is
applied to imported products in order to insulate domestic consumers
from foreign products that are not processed or produced according to
domestic regulations or do not otherwise achieve domestic regulations.

This last point – that food safety and environmental protection mea-
sures are focused on the imported product’s methods of process or pro-
duction – has crucial trade implications. According to the principle of
non-discrimination, trade rules can focus only on like products. Essen-
tially, this means that, if two products have the same end-use, then mar-
ket access rules cannot permit preferential market access for one product
because of the way it was produced. Consider two cotton shirts where the
cotton for one was produced under organic standards, whereas the cotton
for the other was produced within an intensive agricultural setting. Under
the trade rules, the cotton shirts must be treated equally because they are
like products. Yet, with both food safety and environmental protection
measures, the focus is often precisely on how a product was processed or
produced. Hence, these regulations inherently contravene the like prod-
ucts aspect of the principle of non-discrimination.

Another important similarity between food safety and eco-labelling
regulations is that they represent income-elastic regulations; that is, as
incomes rise, so too do the demands for more stringent regulations gov-
erning food safety and, especially, environmental protection. Indeed, it is
not serendipity that the highest regulatory standards in the world exist in
the countries with the highest standards of living. The implication of this
is that a categorization of countries with similar levels of food safety and
environmental measures parallels a categorization of countries with sim-
ilar levels of income. Of course, this development itself raises concerns
because regional agreements associated with food safety and environ-
mental protection regulations essentially exclude those countries without
the incomes necessary to achieve the required regulatory levels, perhaps
creating a North–South regulatory regionalism.

Therefore, although other policy areas share this bottom–up nature
(such as issues of consumer protection in services regulation), food safety
and environmental protection measures have emerged as domestically
embedded policy areas particularly sensitive to the development of ‘‘top–
down’’ international rules. Moreover, the similar aspects of these mea-
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sures create pressure for RTAs for very different reasons from those seen
in the previous case studies. Rather than being a proactive building block
for the creation of multilateral trade rules, RTAs represent stumbling
blocks protecting the bottom–up policy objectives of countries within the
arrangement from divergent regulatory approaches at either the regional
or the multilateral level, even if the countries within the regional ar-
rangement agreed to the other regulatory approaches at one time.

What are these RTAs protecting member countries from? Generally,
there is a concern that both food safety and environmental protection
measures are under threat by a multilateral approach to market access
that imposes trade liberalization rules ‘‘top–down’’ according to neo-
classical economic principles with little regard for the domestic concerns
and preferences that the regulations may be built on. In addition, unlike
the national approach, the multilateral approach is considered to lack
openness (transparency and participation), resulting in a democratic
deficit that further undermines the credibility and legitimacy of the mul-
tilateral trade regime in establishing appropriate regulations. The fear
is that the non-open approach to multilateral market access rules ad-
vocating regulatory competition will produce a regulatory ‘‘race to the
bottom’’.

This has been illustrated vividly with respect to the regulation and
market access of genetically modified (GM) crops (which will be dis-
cussed in greater detail below). From the early 1970s until the late 1980s,
all developed countries were essentially on the same trajectory for regu-
lating the products of modern biotechnology. Yet, in 1990 the European
Union dramatically shifted its regulatory approach in reaction to domes-
tic political economy factors and has used its regional arrangement to
protect this regulatory approach from the North American regulatory
approach, which has come to dominate many international organiza-
tions such as the World Trade Organization as well as the World Health
Organization (WHO), the Food and Agriculture Organization (FAO)
and the Organisation for Economic Co-operation and Development
(OECD). As a result, the current international trade for GM crops faces
a situation of transatlantic regulatory regionalism that has undermined
the multilateral rules and created significant trade uncertainty (Isaac,
2002a, p. 7).

Food safety

In this section I examine how food safety regulations have begun sig-
nificantly to challenge the multilateral system through RTAs, with a par-
ticular emphasis on food safety regulations dealing with products of
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modern biotechnology. This examination begins with a general discussion
of food safety regulations and their inclusion in both regional and inter-
national agreements. I then examine the ‘‘North–South’’ differences in
regulating food safety as well as the transatlantic differences in approach,
which have been so controversial recently.

Food safety tends to be considered as the exclusive domain of the na-
tional jurisdiction and there is a long history of domestic laws and regu-
lations covering food production, processing, adulteration, packaging and
labelling (see Horton, 1997). These food safety laws often reflect norma-
tive domestic factors such as cultural preferences and risk perceptions as
much as (if not more than) they reflect actual food safety risk. For instance,
whereas many in France would not think of eating pasteurized cheese,
there is a general perception in North America that unpasteurized cheese
is unsafe, or at least very risky. Moreover, whereas many in North
America do not entertain the notion of eating horsemeat, the same is not
true in Europe, especially in East European countries. According to
these cultural preferences and risk perceptions, and sometimes calcula-
tions of actual risk, food safety regulations have emerged. As a result of
this mix of normative and empirical assessments of risk, within many
countries there is a complex web of regulations, guidelines, recommen-
dations and codes of practice administered by several different govern-
ment agencies (for example, agriculture, health, industry, environment)
at all levels of government (local, provincial/state/county/Länder and
national).

There is also a long history of food trade. It is difficult, if not impos-
sible, to purchase a food consumption bundle from purely domestic
sources. Yet this means that domestic consumers are, perhaps unwit-
tingly, subject to the perhaps quite different food safety systems of ex-
porting countries. The growth of food trade has given rise to both re-
gional and multilateral arrangements addressing food safety regulations.
However, the success of standardizing food safety regulations within
countries such as Australia and Canada involved significant difficulty and
challenge, so it should come as no surprise that standardizing food safety
regulations bilaterally, regionally and multilaterally has been an enor-
mous challenge (Spriggs and Isaac, 2001). In both Australia and Canada,
the commitment to regional and multilateral arrangements emerged from
a ‘‘bottom–up’’ effort to reconcile differing regulations within the coun-
tries before attempting to reconcile differing regulations between re-
gional partners. Recognizing that many normative risk perceptions were
entangled with assessments of actual risk, this process began with an at-
tempt to find the common ground in the regulatory framework between
all provincial/state regulations. Consistent with international trends (to
be discussed below), science was used as that baseline under the follow-
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ing logic: although provinces/states differ across normative risk percep-
tions, ultimately they all want safe food, and a scientific assessment of
actual food safety risks is the common ground.

Therefore, food safety regulations face a crucial duality problem: the
maximization of domestic food safety and the maximization of food trade
and international commercial opportunities for domestic food producers.
Consequently, the history of food safety trade rules at the multilateral
level has been one of an attempt to accommodate both simultaneously by
increasingly focusing on actual risk, based on a scientific risk assessment,
as the determinant of ‘‘legitimate’’ market access barriers, leaving little
room for perceived risk.

With the conclusion of the Uruguay Round and the creation of the
World Trade Organization’s Agreement on Sanitary and Phytosanitary
Measures (SPS Agreement), it appeared that the multilateral food safety
rules based on scientific assessments of actual risk had won the day and a
dramatic convergence of regional rules would soon follow (GATT, 1994).
However, this has not happened because this conclusion is based on a
flawed assumption that a common regulatory framework unified all the
member countries. This assumption appears weak for both the North–
South and the transatlantic relationships. With respect to the former,
many less developed countries lack the market demand (income-elastic
food safety regulations are low when income is low), political impetus
(food safety is not a priority policy area) and scientific capacity to shift to
a rigorous (and expensive) food safety system dominated by scientific
risk assessments. With respect to the transatlantic relationship, recent
trade disputes and difficulties associated with products of modern bio-
technology have revealed significant differences in the foundational reg-
ulatory frameworks employed in each region, especially the role of
science that each supports. Prior to discussing the North–South and
transatlantic differences in food safety regulations, I shall assess the evo-
lution of the multilateral food safety rules.

Although the contemporary assessment of food safety rules tends to
suggest that regional arrangements are stumbling blocks to multi-
lateralization, this has not always been the case. The current multilateral
system emerged from a regional arrangement. The predecessor to the
Codex Alimentarius (to be discussed below) was the Codex Alimentarius
Europeaus – or the European food code. The aim was to standardize
food safety regulations within Europe in order to ensure the highest
levels of consumer protection and easier food trade. Given its success,
the Codex Alimentarius Europeaus became the Codex Alimentarius in
1962 – administratively a joint agency of the United Nations Food and
Agriculture Organization and the World Heath Organization (FAO,
1998). Two different policy objectives converged to push for multilateral
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rules over regional rules. The first was a consumer protection argument:
because the internationalization of food trade exceeded the region-
alization of food safety regulations, it was argued that only a multilateral
approach would ensure the maximum food safety for consumers. The
second was a similar commercial argument: because the reach of food
trade exceeds even regional groupings, only a multilateral approach to
market access rules would disentangle legitimate food safety barriers
from spurious market access barriers.

With the shift of the regional Codex Alimentarius Europeaus to the
multilateral Codex Alimentarius, the objective for the Codex became
to establish science-based, internationally accepted standards for food
safety and quality in order to address consumer protection and food
trade concerns simultaneously. Membership included national delega-
tions of food scientists, who used scientific risk assessments in order to
disentangle legitimate food safety barriers based on actual risk from
spurious market access barriers based on perceived risk.

Prior to the enactment of the SPS Agreement in 1995, the Codex
Alimentarius – as the only international food safety and trade organization
– existed outside the international trading system represented by the
General Agreement on Tariffs and Trade (GATT) 1948. The GATT
1948 was unclear on the issue of trade rules for food safety measures.
According to several of its Articles, signatory countries retained signifi-
cant discretion to establish their own bottom–up food safety regulations.
For instance, Article XI specifically permitted regulations setting out
national ‘‘standards or regulations for the classification, grading or mar-
keting of commodities in international trade’’. Under Article XX(b), sig-
natory countries were permitted to adopt and enforce any measures that
they deemed necessary to protect human, animal and plant life or health.
In an attempt to be consistent with the principle of non-discrimination,
the discretionary measures invoked under Articles XI and XX(b) were
not to be applied in a manner that would cause arbitrary or unjustified
barriers to trade. However, the problem was two-fold. First, this specifi-
cation did not provide any direction as to what was an arbitrary or
unjustified food safety barrier. Second, no discipline was prescribed in
the event that a barrier was found to be arbitrary or unjustified. Hence,
there was little recourse under the international trading system to
deal with instances of market access barriers. Indeed, at this time the
Codex standards were simply viewed as non-binding, international rec-
ommendations.

For the most part, the work of the Codex in the multilateral standard-
ization of food safety regulations progressed far removed from public
scrutiny and it was not considered a threat to national regulatory sover-
eignty. All of this was to change with the enactment of the SPS Agree-
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ment under the auspices of the World Trade Organization, 1 January
1995 (GATT, 1994). The goal was to rectify the problems associated with
food safety barriers by clearly distinguishing a legitimate food safety
barrier from an arbitrary or unjustified barrier. Given the science focus of
the Codex, it emerged as the logical international organization to estab-
lish universal food safety standards that were as free (as possible) from
the normative preferences and concerns that had driven domestic food
safety regulations. Hence, the SPS Agreement states that ‘‘Members shall
base their sanitary or phyto-sanitary measures on international stan-
dards, guidelines or recommendations’’ (Art. 3:1).

The SPS Agreement sets out rules for the legitimate application of
food safety regulations and it defers to the Codex for expert advice on
the application of science and science-based standards. The SPS Agree-
ment outlines when a legitimate, scientific justification exists (as deter-
mined by either Codex standards or Codex standards-setting guidelines)
for a member country to violate the principle of non-discrimination. As a
result, the SPS Agreement has in effect replaced the broad Article XX(b)
exemptions with a set of exemptions that are trade compliant only if ac-
companied by a credible scientific justification (see Isaac and Kerr, 2003).

Four permissible violations of the principle of non-discrimination are
outlined in the SPS Agreement. First, members may discriminate against
imports because of the presence of food safety risks in the exporting
country (Art. 2:3). The agreement recognizes that different regions with
different geographical and climatic conditions and different industrial
capabilities face different incidences of food contamination. As a result, it
is not possible to establish uniform SPS measures to apply to all ex-
porters according to the principles of non-discrimination. Instead, trade
measures need specifically to target less safe food products, and other
imported products may not face the same measures. This provision is an
important exemption from the traditional non-discrimination principles.
Members are not required to grant either national treatment or most
favoured nation status to food exporters whose products risk contami-
nating the domestic food supply.

Second, according to the agreement, members may also establish
domestic SPS measures higher than the accepted international standard if
there is scientific justification to do so (Art. 3:3). Generally, international
trade agreements commit members to adopt international standards if
available; however, the SPS Agreement permits members to establish
even higher standards.

Third, the SPS Agreement permits members to establish SPS measures
based on scientific risk as well as broader assessments of risk such as rel-
evant economic factors, which include (Art. 5:3):
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. potential damage in terms of loss of production or sales in the event of
the entry, establishment or spread of the disease or pest;. the costs of control or eradication in the territory of the importing
member;. the relative cost-effectiveness of alternative approaches to limiting
risks.

Trade agreements traditionally avoid such socio-economic assessments
because of the subjectivity complications associated with them. Indeed,
the WTO approach allegedly attempts to de-politicize trade and make it
a function of comparative advantage (WTO, 1995), yet the SPS Agree-
ment recognizes the socio-economic nature of food safety regulations and
permits such consideration.

Fourth, and finally, under the SPS Agreement members may establish
provisional SPS measures based on precaution in the event that there is
insufficient scientific evidence to conduct an appropriate risk assessment.
The agreement states: ‘‘In cases where the relevant scientific evidence is
insufficient, a Member may provisionally adopt sanitary or phytosanitary
measures on the basis of available pertinent information, including that
from sanitary or phytosanitary measures applied by other Members. In
such circumstances, Members shall seek to obtain additional information
necessary for a more objective assessment of risk and review the sanitary
or phytosanitary measure accordingly within a reasonable amount of
time’’ (Art. 5:7). That is, members are permitted to establish trade bar-
riers based on the precautionary principle. These barriers can remain in
place until enough scientific evidence about the risk has been compiled.
Indeed, the temporary barrier provision of the agreement is unique in
terms of international trade agreements.

In short, the multilateral SPS Agreement permits significant discretion
for member countries to impose market access barriers if they have a
scientific justification for doing so. In this case, a scientific justification is
one that is acceptable under the standards and standards-making proce-
dures of the Codex Alimentarius.

As previously mentioned, with the enactment of the SPS Agreement
it appeared that the multilateral food safety rules based on scientific
assessments of actual risk had won the day and that a dramatic conver-
gence of regional rules would soon follow. However, what has happened
instead is the emergence of regional arrangements that protect members
from this top–down ‘‘scientification’’ of the international food safety
rules, which is accused of being insensitive to the political economy fac-
tors underlying domestic regulatory approaches.

I shall now examine the North–South and the transatlantic differences.
Together, these two types of regulatory differences limit support for the
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multilateral system in favour of a regional approach more in tune with
domestic concerns and preferences and capable of fortifying national
regulatory autonomy against the imposition of ‘‘top–down’’ rules.

North–South differences in food safety regulations

There are two crucial reasons for the differences in regulatory ap-
proaches, in general, between the developed countries and the devel-
oping countries. The first is the income-elastic nature of food safety
regulations. Domestic expectations on food safety levels and the need for
regulations to ensure these levels tend to rise with domestic incomes.
Essentially, when the security of a stable and sufficient food supply is the
major concern, adding on enhanced food safety and quality assurance
systems is not a priority. On the other hand, developed countries have
pushed ahead with major changes to their national food safety systems,
tying food safety to the overarching goal of food quality and increasing
both the scientific basis for these measures and the industry’s responsi-
bility for this framework (Spriggs and Isaac, 2001). Hence, as the devel-
oped countries constantly raise the bar on minimum essential standards
on food safety in reaction to consumer demands, the gap between food
safety regulations in developed and developing countries is widening.
This encourages regulatory regionalism in both directions. Developed
countries may cluster together to ensure that their higher standards be-
come global standards or to protect their domestic consumers from the
‘‘regulatory race to the bottom’’.1 Developing countries may cluster
together in a formal RTA or in a ‘‘Southern coalition’’ to ensure that
multilateral rules for food safety regulations do not become legitimate
barriers to trade because of the income-elastic concerns and preferences
of consumers in developed countries.2

The second reason is a consequence of the first: developing countries
tend to have a limited capability or capacity to employ the risk analysis
framework in their food safety regulations in the same manner that it is
applied in the developed countries and in international organizations
such as Codex. The scientific risk analysis framework is widely consid-
ered by developed countries to be an effective framework for simulta-
neously addressing both the complexities and the limitations facing regu-
latory development as a result of sophisticated technologies such as GM
crops. The risk analysis framework was first outlined in 1983 by the
Redbook of the US National Academy of Sciences (1983). Although first
outlined in the United States, the risk analysis framework has become
the regulatory framework broadly employed in most developed coun-
tries (for example, Australia, Canada, Japan, and the United States) and
within most regional arrangements (for example, the European Union,
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the North American Free Trade Agreement and the Australia–New
Zealand Closer Economic Relations Agreement) and supported by many
international organizations (for example, the WTO’s SPS Agreement, the
WHO, the FAO and the OECD).

According to the Redbook, the risk analysis framework is composed of
three parts: risk assessment, risk management and risk communication.
Risk assessment has the goal of, to the extent possible, developing ob-
jective, neutral, transparent and consensual information about the risks
without normative influence. Risk assessment involves hazard identifica-
tion, exposure assessment and risk characterization according to a sound
scientific basis using accepted analytical methods and statistical inference
techniques. The information gathered in the risk assessment stage is then
used to inform the risk management process.

The goal of risk management is risk prevention and risk reduction.
This involves incorporating the objective risk information into a regula-
tory response. Because risk management is where the regulatory position
is adopted, this stage must also address the broader economic, political,
social, moral and ethical factors beyond a scientific basis. In this sense,
risk management explicitly requires compromise and concession as it
balances the rights and interests of all stakeholders in order to establish
an acceptable regulatory framework.

The Redbook specified that risk assessment techniques should be in-
stitutionally separated from risk management procedures. Essentially, it
is vital to disentangle the objective, scientific risk assessment from the
normative public response to risk.

Risk communication is a two-way flow of information between risk as-
sessment and risk management as well as between regulators, industry
and the public. The scientific risk assessment information must flow to
the regulatory development process in risk management, but it is also
necessary for the social parameters of risk management to flow back into
the risk assessment techniques. In this sense, the goals of risk communi-
cation would be to reduce the information gap and to increase confidence
in the regulatory framework through greater transparency.

A vital contribution of the Redbook’s risk analysis framework was the
integration of scientific analytical procedures into the regulatory de-
velopment process. Science matters for two important reasons. First,
scientific analysis has long striven to disentangle normative values from
scientific discovery. Although a complete separation has never occurred
(and will never occur), there is a level of universality to ‘‘science’’ that is
not present in social beliefs, morals and ethics. Because regulations apply
across a wide range of social beliefs, morals and ethics, they should en-
deavour to be as normative free as possible. For instance, food safety
regulations should be focused on human safety, equally applicable to all
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citizens, and not on regulations that support the social values of some,
while contravening the values of others.

Second, although scientific disagreement can and frequently does oc-
cur, the analytical methodology of science permits debate on disagree-
ment subject to relatively accepted rules of evidence, unlike normative
disagreements, which, being based on beliefs, have no apparent method-
ology or process for resolution. The risk analysis framework seeks to es-
tablish a sound scientific basis for risk assessment in order to develop, as
much as possible, neutral and objective information to advise the risk
management process, and risk communication is intended to provide
transparency to the entire regulatory development process.

Regional trade agreements can play a vital role in making the risk
analysis framework either a building block or a stumbling block in the
creation of consistent North–South multilateral rules. As a building
block, RTAs may encourage the technocratic implementation of the risk
analysis framework, depoliticizing the process through the development
of more effective and transparent infrastructure. As was detailed in
chapter 6, Canadian and US assistance to Mexico for capacity-building
is an important goal of the North American Free Trade Agreement
(NAFTA). Indeed, in the previous case studies, this appears to be exactly
what is occurring. Yet developing country food processors may find sig-
nificant market access barriers in their way because the scientific stan-
dards are in place now but capacity-building takes time. During the
transition, a significant loss of international competitiveness can occur.
Moreover, in order to implement and manage the risk analysis frame-
work properly, a national regulatory authority must have the political will
to do so. This is not a problem in most developed countries, where food
contamination crises have provided the political will to enhance the use
of science in the food safety systems (Spriggs and Isaac, 2001). The
problems arise in the developing countries. They tend to lack both the
scientific capacity and the political will. This creates a significant North–
South difference in views – at least in the short to medium term – on the
role of the scientific risk analysis framework and the requirement for
considerable scientific capacity in the multilateral food safety rules for
market access.

The regional agreements that span developed and developing coun-
tries provide examples of how developing countries set their regional SPS
obligations consistent with or lower than the WTO commitments. Essen-
tially, the developing countries retain more discretion for trade barriers
beyond just scientific justification. For example, the EU–Mexico Agree-
ment (see chapter 4) stops short of substantive provisions on mutual rec-
ognition owing to the difficulties in negotiating a mutual recognition
agreement with a country that has less capacity for conformance assess-
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ment provisions. Similarly, NAFTA (see chapter 6) places limits on the
harmonization of standards and conformity assessments, although it
should be noted that NAFTA’s SPS obligations are very consistent with
the multilateral rules under the WTO (see also Bredahl and Holleran,
1997). With respect to both the EU–Poland regional agreement (see
chapter 3) and the Euro-Med Agreement (see chapter 4) it is clear that,
for the developing countries, the SPS obligations must be consistent with
the EU regulatory approach to food safety. Yet, as we shall see, the EU
regulatory approach to food safety differs from the North American
approach and from the multilateral approach under the WTO’s SPS
Agreement, despite the fact that the European Union agreed to this
approach in the Uruguay Round. The implication is that transatlantic
regulatory regionalism is being extended through further regional agree-
ments.

Transatlantic differences in food safety regulations

Regulatory regionalism can exist among developed countries even
though there tends to be broad agreement that the risk analysis frame-
work is the most appropriate framework for food safety regulations.
Countries may cluster into a regional arrangement as a proactive, inter-
national competitiveness strategy or as a reactive, regulatory protection
strategy. With respect to the former strategy, the introduction of science
into the domestic food safety system can be a source of international
competitiveness. In the wake of many food contamination crises, food
producers within a domestic jurisdiction with a credible, science-based
system tend to have fewer market access difficulties. Countries with both
the political will and the scientific capacity to bid up the risk analysis
framework cluster together because this regionalism protects the national
regulatory pursuit of increasingly science-based standards. This type of
regionalism is reflected in the mutual recognition agreements signed be-
tween various countries in the meat industry. The majority of these
agreements are between developed countries, such as Australia, Canada,
the European Union, New Zealand and the United States, not between
developed and developing countries (Spriggs and Isaac, 2001).

However, regulatory regionalism may emerge among developed coun-
tries as a reactive strategy to protect the regulatory approach of like-
minded countries from the science-based multilateral rules designed
to enhance international competitiveness. Indeed, it appears that the
European Union is seeking to return to a regionally – not multilaterally –
dominated food safety regulatory system. A White Paper on food safety
in the European Union (European Commission, 2000) included a pro-
posal for a European Food Safety Agency (EFSA).
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The transatlantic conflict between the North American international
competitiveness approach and the EU regulatory approach results from
the fact that, even when two countries or regions follow the risk analysis
framework in general, there are significant debates associated with how
to properly implement it. The differences in approach are caused by dif-
ferences both in domestic preferences and concerns and in food safety
records. Indeed, it is very difficult to disentangle these two reasons
because current preferences and concerns are generally the result of
past contamination crises. In order to meet varying domestic demands,
domestic jurisdictions must implement the framework according to dif-
ferent approaches.

A useful case study of the transatlantic differences is the trade dispute
between the European Union and the United States and Canada over the
use of growth-promoting hormones in beef production. The use of hor-
mones in the production of beef has been a controversial issue in Europe
for well over 20 years. In March 1988, an EU Directive (88/146/EEC)
banned the use of six hormones in beef production, three naturally oc-
curring ones – oestradiol-17ß, progesterone and testosterone – and three
synthetic ones – trenbolone acetate, zeranol and melengestrol acetate
(MGA). The directive applied a zero-tolerance policy to both domestic
beef production and foreign (imported) beef products. As a result, North
American beef (Canadian and US beef) containing such hormones was in
effect prohibited from EU markets, regardless of the fact that hormone
use had been approved as safe in North America.

In 1988, the ban was not in violation of GATT 1948 because it was
being applied according to the principles of non-discrimination. In 1995,
when the WTO came into force, those parties of export that felt that the
ban was scientifically unjustified protectionism now had the legitimate
opportunity to challenge the ban under the safety-related provisions of
the SPS Agreement, specifically the SPS requirement that a trade barrier
based on food safety have a ‘‘scientific justification’’. Canada and the
United States complained, on behalf of their domestic beef producers, to
the WTO that the EU regulations against imports into Europe of beef
treated with growth hormones violated the European Union’s obligations
under the SPS Agreement (WTO, 1998). They argued that the ban was
not consistent with Codex standards and that there was insufficient sci-
entific justification for the European Union to impose a standard higher
than the Codex standard. The Codex Alimentarius Commission (CAC)
ruled, in 1995, on the maximum residue limits for the safe use of these
hormones in beef production (CAC, 1995; and McDonald, 1998), essen-
tially meaning that there was not an international standard supporting a
zero-tolerance policy. Similarly, in 1995, an EU conference reported that
the hormones were safe and within normal physiological ranges (Europe
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Drug and Device Letter, 5 February 1996). Despite the advice from its
own scientists as well as Codex, the European Commission maintained
the ban.

The WTO Dispute Panel decision ruled against the EU ban, and the
European Union promptly appealed against the decision. In its decision,
the Appellate Body of the WTO was careful to argue that its decision
was a ‘‘procedural ruling’’ on the basis of the wording of the SPS Agree-
ment and not a decision about the permissible use of health and safety
regulations by members. In fact, it has been argued that the Appellate
Body does make efforts to uphold the sovereignty rights of members
when making decisions about their obligations under the trade agree-
ments (Jackson, 1996).

The Appellate Body ultimately held that the EC Directive did violate
the SPS Agreement because the measures were not based on an appro-
priate risk assessment and were not scientifically justifiable. No risk as-
sessment had been done for the MGA hormone, and scientific evidence
from both North America and Europe along with the Codex standard
suggested that the other five hormones were safe if properly admin-
istered. The evidence presented concerning the carcinogenic potential of
increased hormone ingestion was found to be unrelated to the six hor-
mones in question. The panel also found no evidence that any of the six
hormones were being improperly administered on a widespread basis.

At this stage, it appeared that the multilateral rules supporting a dis-
tinctly North American approach to SPS measures had won the day and
EU compliance would soon follow. However, this order has yet to be
implemented. The European Union promptly informed the WTO that
it must complete a new risk assessment and then implement new SPS
measures to continue to ban hormone-treated beef. An arbitrator had
ordered that the European Union must comply with the panel ruling
within 15 months (that is, by 18 May 1999).

With respect to the risk analysis framework, the transatlantic differ-
ence may be summarized as follows: the North American approach is to
use the scientific risk assessment information to make regulatory risk
management decisions, whereas the EU approach is to use the scientific
risk assessment only to inform the regulatory risk management decision.
This interpretation explains why the European Union continued its ban
despite the scientific evidence from its own scientists and from Codex
on the safe use of these hormones. Essentially, the regulatory decision
makers listened to the scientific information but weighed it against other,
non-science factors, such as the concerns and preferences of European
consumers and the political implications of dropping the ban. In North
America, on the other hand, the scientific risk assessment information
determines a risk level, and this is the only information used by the reg-
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ulatory risk managers to make their decision; they do not entertain other,
non-science factors.

This distinction also hints at a difference in the interpretation of the
term ‘‘regulatory independence’’ as applied to food safety regulations. In
North America, regulatory independence under the risk analysis frame-
work means that objective, scientific risk analysis is independent of sub-
jective political influence. This independence is believed to lead to food
safety regulations focused on actual risk rather than food safety regu-
lations that are political responses to perceived risk. In contrast, the
equally compelling EU definition of regulatory independence means the
regulatory decision maker is independent of the scientific process. That
is, the decision maker is not the scientist but a publicly accountable,
elected official in tune with domestic concerns and preferences and best
able to make food safety decisions.

Therefore, despite the fact that both regions employ the risk analysis
framework, there are important differences over how to implement it
properly into food safety regulations. In fact, this general difference is
exemplified in more recent transatlantic differences over genetically
modified foods. No GM crops approved in the United States have not
been approved in Canada, and vice versa, yet many varieties of GM
crops approved as safe in North America have faced delayed market ac-
cess to the European Union. With respect to regulatory independence, it
is also useful to note that, to date, no GM crop approved as safe in North
America has been disapproved of by the scientific risk assessors of the
member states; however, the granting of approval has been delayed or
denied when the independent political decision makers have become in-
volved. On the one hand, it is easy to be cynical about this interpretation
of ‘‘independence’’ because it seems to be congruent with ‘‘protection-
ism’’; on the other hand, a food safety decision made according to
domestic concerns and preferences (regardless of their basis) is a credible
and legitimate regulatory approach.

The cases of beef and GM crops have reinforced transatlantic regula-
tory regionalism. The regional NAFTA approach, which is consistent
with the multilateral approach under the SPS Agreement, limits the dis-
cretion of countries to impose regulatory barriers to the instance of a
legitimate scientific justification determined through a risk analysis
framework. Here the scientific risk assessment makes regulatory risk
management decisions independently of the political process. The re-
gional EU approach to food safety regulations grants greater discretion
to impose regulatory barriers for reasons beyond just scientific justifi-
cation. It supports the risk analysis framework where the scientific risk
assessment only informs regulatory risk management decisions along
with other, non-science information, and the decision is independent of
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the scientific process. In this sense, added discretion cannot be consid-
ered to be WTO-plus because, in fact, the added discretion makes the
EU regional approach even more inconsistent with the multilateral
framework.

The developed/developing country differences, together with the
transatlantic differences, produce strong propensities for regulatory re-
gionalism that undermine the multilateralization of food safety regu-
lations and fragment international markets according to regional blocs,
each interpreting and implementing the risk analysis framework in a dif-
ferent manner. Developing countries see the imposition of top–down,
science-based food safety regulations as creating an ever-widening gap,
whereas developed countries fully support the increasing use of science
to both establish and settle multilateral trade rules for food safety regu-
lations. Yet, how precisely this is done has given rise to transatlantic
regulatory regionalism as well, which looks set to continue with respect
to beef and GM crops. Therefore, in relation to the questions posed at
the beginning of this chapter, regional food safety rules tend to reinforce
national regulatory autonomy, protecting it from the influence of the
multilateral approach to the risk analysis framework and from the diver-
gent interpretations of this framework, and ultimately becoming a stum-
bling block to the multilateral system.

Eco-labelling

In this section, eco-labelling schemes and their relationship with RTAs
are examined as a case study of environmental protection measures.3
Similar in format to the discussion in the previous section on food safety
regulations, this section begins with an identification of eco-labelling
schemes, and then examines the ‘‘North–South’’ differences and the
transatlantic differences in approach, respectively.

According to the International Organization for Standardization (ISO,
1998), eco-labelling schemes are voluntary, market-based instruments
used by manufacturers or retailers to assist consumers in identifying
products with a reduced environmental impact.4 There are three cate-
gories of labels to consider (Consumers International, 1999):. Type I: voluntary programmes, adjudicated by independent third

parties, that rank products within a specific product category accord-
ing to their comparative or relative environmental impact based upon
established criteria.. Type II: voluntary, first-party (producer, distributor or retailer) de-
claration of a product’s environmental sensitivity, such as ‘‘biodegrad-
able’’.
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. Type III: voluntary environmental declarations according to quantified
life-cycle assessments that are independently verified.

The focus will be on Type I labels because of the involvement of the
public sector in their development, implementation and management.
Despite the voluntary nature of eco-labelling schemes, the public sector
involvement is the reason such schemes are often viewed as a type of
environmental regulation. Foreign countries may be concerned that the
standards established under the scheme are de facto import standards for
foreign products. Hence, any mention of eco-labels will imply Type I
labels unless otherwise specified.

As a result of the growing awareness of environmental problems, there
has been a rapid development of (mostly public) national eco-labelling
schemes. For instance, national schemes have been developed in Brazil
(Brazilian Eco-labelling), Canada (Terra Choice), France (NF-Environ-
ment), Germany (Blue Angel), Sweden (Good Green Buy), the United
States (Green Seal, Energy Star) and Zimbabwe (Environment 2000).5
However, regional schemes have also emerged such as the Nordic White
Swan scheme and the EU Flower scheme, both of which have a signifi-
cant public role.

Each of these eco-labelling schemes shares the goal of empowering
consumers to make environmentally sustainable consumption choices.
They also share a distinctly ‘‘bottom–up’’ approach to the development,
implementation and management of the schemes. Each scheme is gov-
erned by particular principles, which cannot be disentangled from do-
mestic preferences and concerns. Further, the focus of the various na-
tional schemes tends to reflect industry capabilities as well. For instance,
the US-based Green Seal scheme has tended to focus on paints and
thinners. This was an industry sector in the United States that was
already a global leader in enhancing environmental sustainability and
also a sector that the general public considered to be a large source of
pollution. On the other hand, the Nordic White Swan scheme – a re-
gional scheme – has had a focus on pulp and paper manufacturing which,
like the US example, was an industry sector that was already a global
leader in enhancing environmental sustainability and a concern among
the Nordic region population.

As can be seen, the ‘‘bottom–up’’ approach to eco-labelling schemes
means that the multinational growth of any one scheme is bounded by
shared industry capabilities and domestic concerns. Without this common
foundation, the likelihood of developing an effective scheme decreases
dramatically. In fact, this may be shown by the difficulties that the EU
Flower scheme has faced during its development. The EU scheme was
established on 23 March 1992 (Council Regulation EEC No. 880/92) and
has yet to be fully developed and implemented in a manner acceptable to
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the member states. Two primary forces were behind its inception. First
was the increase in national eco-labelling schemes within the common
market. The concern of the European Commission was that the various
schemes would create internal market fragmentation and, hence, barriers
to trade. As a result, the EU Flower scheme was proposed in order to
integrate the national schemes into a European scheme, consistently im-
plemented and managed in all member states. The second driving force
was the fact that the eco-labelling schemes were emerging on both trans-
atlantic and multilateral trade agendas. The concern was that the Euro-
pean Union needed a strong and cohesive scheme in order to ensure both
that any multilateral market access rules adequately incorporated the
concerns and preferences of the European Union and that national
schemes within the European Union did not threaten to fragment the
EU market. However, integrating the common market has proven
much harder than originally believed because industry capabilities and
‘‘bottom–up’’ domestic environmental concerns are not the same in, say,
Sweden and Greece. In this sense, the EU Flower scheme is indeed
bounded by the non-homogeneity of environmental concerns within the
common market.

Therefore, despite the common goal of empowering consumers to
make environmentally sustainable consumption choices, different eco-
labelling schemes have been developed according to particular national
circumstances and environmental concerns. The concerns of one country
may be different from those of other countries, resulting in different ap-
proaches to eco-labelling. These differences in approach have also led to
conflicts between national regulatory policies and the multilateral trading
regime.

Two broad conflicts are most notable: North–South conflicts and trans-
atlantic conflicts. The key point is that these differences decrease the
likelihood that multilateral trading rules acceptable to all countries can
be established. Instead, they enhance the attractiveness of RTAs to those
who support national regulatory autonomy over eco-labelling regulations.

North–South differences in eco-labelling schemes

There are significant differences between developed and developing
countries in general on the role for eco-labelling schemes in market ac-
cess rules. Essentially, the developed countries think that such schemes
are legitimate constraints on trade and should be handled within the
multilateral trading regime, whereas developing countries think that rules
on environmental performance are not legitimate trade-constraining
measures and, hence, there is no place for eco-labelling regulations in
international trade rules at all.
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At the heart of the North–South differences is the fact that eco-
labelling regulations are income elastic in nature. As with food safety
regulations, domestic expectations on environmental performance tend
to rise with domestic incomes. Developing countries, with more funda-
mental concerns over stable economic development and growth pro-
viding for fiscal health, simply do not have the political will to focus on
environmental performance. Another key difference – essentially flowing
out of the first – is the scientific capability and regulatory capacity to
conduct life-cycle assessments and sustainability impact assessments.
Even if developing countries were willing to implement more stringent
standards on environmental performance, they may not be able to do
so. The impact of these differences on the multilateral system is that
they result in two very divergent views on how the international trade
regime should deal with environmental performance regulations such as
eco-labelling. The ‘‘North’’ tends to feel that, in general, tying environ-
mental performance to trade rules is a progressive step as the trade re-
gime increasingly moves into areas of national competence. For instance,
during the lead-up to the 1999 Ministerial Meeting of the WTO, the Eur-
opean Commission (1999) developed a comprehensive sustainability
impact assessment (SIA) of its trade policy positions proposed for the
next round of multilateral negotiations. As a result of this general accep-
tance that environmental performance is the next phase of the trading
regime, there tends to be acceptance that multilateral rules covering this
area must be developed. The ‘‘North’’ tends to believe that national regu-
lations such as eco-labelling should be specified within the scope (in-
scope) of international trading rules; that is, there should be some scope
for member countries to differentiate between products based on their
environmental performance, given certain criteria have been met (similar
to the way that food safety rules are now codified in the SPS Agreement
and food safety bans are legitimate if a scientific justification exists). In
the next subsection, I shall reveal that, despite broad agreement among
developed countries that environmental standards should be in-scope,
there is significant disagreement over how exactly to do this.

Unsurprisingly, the ‘‘South’’ tends to disagree with this position on a
fundamental level, and its disagreement mirrors the reasons given in the
food safety case. Developing countries argue that, not having the same
level of development, they do not have the same level of industrial capa-
bility or the same level of domestic concern about environmental perfor-
mance. Hence, trade rules that on the one hand impose the standards of
environmental performance in the developed ‘‘North’’ while on the other
hand limiting the ability of the developing ‘‘South’’ to evolve standards
are viewed as multilateral rules that cut twice, and cut deep. The ‘‘South’’
believes that rules on environmental performance are not legitimate
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trade-constraining measures and, hence, there is no place for eco-
labelling regulations in international trade rules, even when they are
voluntary. They should be out-scope, which means that there should be
no legitimate use of environmental performance standards based on pro-
cess and production methods under international trading rules. Indeed,
both the Shrimp–Turtle and the Tuna–Dolphin decisions of the GATT
and WTO, respectively, supported this view (WTO, 2001; also see Isaac
et al., 2002).

As a result, the North–South differences in approach to eco-labelling
regulations result in a systemic case of regulatory regionalism in which
the developed countries – linked by a common willingness and ability to
increase standards on environmental performance – want eco-labelling
regulations in-scope to multilateral rules. This position is set against that
of the developing countries – linked by a common unwillingness and in-
ability to increase standards on environmental performance – which want
all environmental regulations out-scope of the multilateral trading rules.
Regulatory regionalism gains at the expense of the multilateral system,
because regulatory regionalism supports the national regulatory auton-
omy of the various member countries within the region.6

Transatlantic differences in eco-labelling schemes

Despite the fact that developed countries in general think that regu-
lations on eco-labels should be in-scope of trade agreements, there is
significant transatlantic difference on how they should be incorporated.
There are two distinct points of debate. The first is associated with the
role of the public sector in the development, implementation, manage-
ment and enforcement of eco-labelling schemes. The second is that
Canada and the United States generally feel that publicly funded eco-
labelling regulations should adhere to the principles of non-discrimination,
including ‘‘like products’’ and the subsequent dismissal of process and
production methods (PPMs), whereas the European Union feels that
eco-labelling regulations should be exempted from the traditional non-
discrimination principle so that they can focus on PPMs without violating
multilateral trade rules.

With respect to the first difference, there is concern about the legiti-
macy of the role of public bodies in eco-labelling schemes under the
multilateral trading system. Canada and the United States, along with
some developing countries (which have implemented privately run
schemes), are concerned that publicly funded and/or administered eco-
labelling schemes in Europe may create de facto barriers to competitive
market access because they display national and common EU environ-
mental preferences for particular PPMs. As a result, this group would
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like to see public schemes – but not privately run schemes – under the
discipline of the WTO so that potential barriers to trade are subject to
the non-discrimination obligations of the multilateral trade agreements.

On the other hand, the position within Europe, which is shared by
consumer and environmental organizations, is that eco-labelling schemes
are simply not a trade issue. It is argued that the schemes are voluntary,
market access is possible without an eco-label and, to date, there is no
evidence of market access restrictions caused by eco-labelling schemes.
Further, the public role is considered important for supporting the de-
velopment of the schemes, and to achieve environmental sustainability it
is absolutely crucial to base the award of an eco-label on PPMs. Trade
neutrality, combined with the important role of the public sector in the
development, implementation and management of eco-labelling schemes,
is the basis of the EU argument that eco-labelling regulations should be
in-scope but exempted from the hurdle of non-discrimination. Without
an exemption, this group fears that environmental sustainability objec-
tives will be subordinated to trade principles, thus preventing the focus
on PPMs or the role of the public sector in their success. With an ex-
emption, however, the unique characteristics of the eco-labelling schemes
that are not congruent with traditional non-discrimination can be pro-
tected so that the schemes can enhance the environmental performance
of various industrial sectors.

With respect to the second difference, Canada and the United States
generally feel that having eco-labelling regulations in-scope of the mul-
tilateral rules means that they should adhere to the principles of non-
discrimination, including ‘‘like products’’ and the subsequent dismissal of
PPMs. They argue that such PPMs may be inappropriate or unavailable
to exporters. Further, they argue that the use of PPMs contravenes trade
principles in two ways: first, trade agreements traditionally focus on
‘‘like’’ products, not on processes; second, trade agreements attempt
to limit the extra-territorial extension of domestic policy preferences.
Unless eco-labels can overcome the traditional hurdle of non-discrimina-
tion, they are not considered legitimate and, consequently, are in viola-
tion of the obligations of the WTO. The European Union, on the other
hand, believes that, although eco-labelling regulations should be in-
scope, they should be in-scope with exemptions from the traditional ap-
plication of non-discrimination, much as the SPS Agreement allows for
legitimate violation of non-discrimination. This means that eco-labelling
regulations should be exempted from non-discrimination so that they can
focus on process and production methods without violating multilateral
trade rules. Of course, to make this work, there would have to be some
kind of legitimacy trigger for such exemptions similar to the scientific
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justification trigger for SPS measures. It may seem that an appropriate
solution is in fact the increased scientification of the environmental mea-
sures; member countries can invoke Article XX(b) exemptions if they
have a legitimate scientific justification of environmental risk. However,
just like the food safety case, such a trigger essentially decreases the dis-
cretion that countries have to impose environmental standards, and this
limitation is likely not to be supported.

Together, the ‘‘North–South’’ differences and the transatlantic differ-
ences in interpretation about how to deal with eco-labelling regulations
in-scope of the multilateral system have led to trade friction. The devel-
oping countries see the imposition of environmental performance mea-
sures, whether voluntary or not, as non-transparent and complex non-
tariff barriers set punitively high. In contrast, developed countries see
environmental performance measures as the next logical inclusion in the
evolution of the multilateral trade system. However, this inclusion itself
has been controversial among developed countries, as the transatlantic
differences illustrate. Therefore, with respect to the questions posed at
the beginning of this chapter, regional rules reinforce national regulatory
autonomy, protecting eco-labelling regulations from the different ap-
proaches of other regions and ultimately becoming a stumbling block to
the multilateral system.

Implications

The three research questions that have guided this analysis form the
framework for this concluding section. The first question asked whether
RTAs associated with food safety and environmental measures are a
WTO-plus building block for multilateral rules or a stumbling block cre-
ating regulatory regionalism. The analysis suggests that food safety and
environmental measures are congruent with RTAs not as a proactive
building block for multilateralism but instead as a reactive stumbling
block imposed to protect the countries within the RTA from divergent
approaches embodied either in other regional arrangements or in the
multilateral system. The reason for this is linked to the inherently
bottom–up nature of food safety and environmental protection measures.
Both are a function of domestic political economy factors shaped by
domestic concerns, preferences and crises and very resistant to com-
promise in order to meet market liberalization objectives. Regional
arrangements building on the strength and legitimacy of this consumer
and environmental protectionism generally enjoy a significant level of
public support.
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Building on this assessment, the second research question focused
on the impact of RTAs on market opening. RTAs make market access
easier for countries within the arrangement because their shared ap-
proaches are more likely to result in mutual recognition. This has been
the case for beef and GM crops in NAFTA and for beef in the Closer
Economic Relations Agreement. For countries outside the regional ar-
rangement and seeking to penetrate the regional market, access may in
fact be more difficult, as indicated by the market access to the European
Union for GM crops approved in North America.

Finally, the third research question asked whether or not the apparent
transatlantic regulatory regionalism could be expected to converge or di-
verge over time. Given that the regional arrangements are protecting a
different approach to regulations, convergence at the transatlantic level
would require a convergence in regulatory approach. This will come
about only through a convergence in domestic political economy factors.
With very different experiences of food safety crises and with seemingly
different attitudes towards the role of government in environmental
protection, it appears that such a convergence is at best a long-term
prospect. In the short to medium term, RTAs are likely to entrench dif-
ferences in approach rather than encourage a convergence towards con-
sistent and stable multilateral rules.

The above assessment implies that there are perhaps some bottom–up
policy domains with unique and sensitive political characteristics that are
incongruent with trade liberalization objectives such that multilateral
trade liberalization rules cannot be expected to deal with the interna-
tional market fragmentation. Indeed, this undermines the notion that
RTAs may contribute to the multilateral process by enhancing pro-
cedural and technical market access rules by working at a technocratic
level. Clearly, food safety and environmental protection measures re-
quire too much domestic discretion, in order to meet often unique politi-
cal economy factors, to be dealt with at a technocratic level. For example,
given the EU approach to the risk analysis framework, in which scientific
risk assessment only informs the risk management decision, GM crops
approved by the various EU scientific committees have faced delayed or
denied market access because of discretionary decisions made at the
political level of risk management (Isaac, 2002a). Multilateral WTO
rules imposing a strict scientific justification criterion on the food safety
and environmental protection regulations would essentially be a rul-
ing against the way in which the European Union regulates these policy
domains – a result that would at the very least be unpopular and at the
most completely undermine EU confidence in and support for the multi-
lateral rules.
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Notes

1. Examples of developed countries clustering together include the proposed European
Food Safety Authority in the European Commission’s White Paper on Food Safety
(2000), as well as the food safety initiatives proposed by the Organisation for Economic
Co-operation and Development (see www.oecd.org).

2. Examples of developing countries clustering together include the Caribbean Community
and Common Market (CARICOM) – Antigua and Barbuda, the Bahamas, Barbados,
Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, St. Kitts and Nevis, St.
Lucia, Suriname, St. Vincent & the Grenadines and Trinidad and Tobago – and Merco-
sur – Argentina, Brazil, Paraguay and Uruguay.

3. This discussion of the trade-related aspects of eco-labelling is derived from Isaac (2002b).
4. For a list of various eco-labels see the US-based Consumers Union (http://www.eco-

labels.org/home.cfm) or the Global Eco-Labelling Network (http://www.gen.gr.jp/).
5. See Global Eco-Labelling Network at http://www.gen.gr.jp/product_c.html.
6. Examples of a regional cluster approach for developing countries to promote common

environmental policies – more broadly than eco-labelling – are included in a working
paper by the Third World Network (2001).
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10

Regulations confronting trade in
services

Bertrall Ross

Introduction

An important debate in the study of international political economy is
over the issue of multilateralism versus regionalism and, in particular,
whether regional trading arrangements (RTAs) work as a building block
or a stumbling block to multilateralism.1 The debate (Lawrence, 1995,
among others) revolves around the issue of whether regionalism serves
as an alternative to multilateralism, as a useful supplement to multi-
lateralism, or as a means of accelerating the multilateral process. Much of
this debate has focused on the goods market and the accompanying wel-
fare effects of regionalism on the global trading structure. In particular it
has used the Vinerian approach (see Viner, 1950) of calculating whether
RTAs are trade creating or trade diverting in determining whether RTAs
are beneficial or detrimental to the multilateral trading system. This em-
phasis on goods has resulted in a tariff-based examination of the multi-
lateralism versus regionalism debate.

In contrast to the wealth of literature focusing on the goods aspect of
this debate, very little attention has been paid to whether RTAs serve as
a building block or a stumbling block to the elimination of regulatory
barriers to trade. These regulatory barriers are especially prominent in
the services market, which by many calculations amounts to 20 per cent
of global trade. The negotiation of the General Agreement on Trade in
Services (GATS) resulted in the emergence of a multilateral regime
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dealing with trade in services, which included a set of principles and ap-
proaches to the liberalization of trade in services. Unlike the liberaliza-
tion of goods, the focus of services market liberalization is on domestic
laws and regulations that act as impediments to trade in services.

The GATS does not represent the first attempt to eliminate discrimi-
natory regulations and rationalize non-discriminatory regulation in order
to liberalize trade in services. Regional initiatives, in particular those
established in the European Union, served as a forerunner to the multi-
lateral initiative. Also, at the same time that the GATS regime was being
developed, another initiative was taking place in North America with
provisions for services included in the North American Free Trade
Agreement (NAFTA). The regional initiatives in Europe and North
America represent the most influential models for addressing questions
of regulatory barriers to trade. They also represent two divergent ap-
proaches towards dealing with the liberalization of trade in services. De-
spite their differences, it will be argued that both initiatives serve as a
building block for the multilateral liberalization of the services market.

In important ways these initiatives go further than GATS in achieving
the objectives of non-discrimination and increased market access and
transparency. They provide a deeper form of integration with their com-
prehensive coverage of service sectors and innovative mechanisms for
greater transparency and market access. The ability of NAFTA to inte-
grate a developing country into an important service regime is a devel-
opment that has not yet been paralleled by the GATS initiative. At the
same time, the EU initiative has resulted in dramatic regulatory reform in
the member states that has facilitated market access and produced argu-
ably the most integrated services market in the world. The NAFTA and
EU initiatives on services liberalization have had a binding effect in
which governments’ reforms are ‘‘ ‘locked in’ due to regional commit-
ments and help to demonstrate to trading partners that the domestic re-
forms or policies are ‘for real’ ’’ (Yeung et al., 1999, p. 21).

At the same time it could be argued that these RTAs are inherently
discriminatory towards third countries. Although GATS allows for an
exception from its principle of most favoured nation (MFN) in Article V,
which makes provisions for the creation and maintenance of regional in-
tegration agreements, some would argue that these initiatives have been
harmful to the multilateral process. These commentators continue the
arguments presented in the multilateralism versus regionalism debate
that focused on the goods market. In particular, they argue that these
regional agreements are trade diverting in certain areas.2 But this is a
difficult argument to make because there is little empirical evidence to
support the claim that the agreements are trade diverting and also be-
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cause, prior to these regional agreements, there was very little trade in
services with third countries outside the regional agreements.3

The most credible argument regarding regional agreements as stum-
bling blocks to multilateralism focuses on the differences in the ap-
proaches of NAFTA and the European Union in the liberalization of
trade in services. This divergence in approaches could serve as a stum-
bling block if it makes it difficult or impossible to negotiate increasingly
comprehensive multilateral agreements. In this case, regulatory region-
alism emerges in which the differences in regulatory systems serve to
limit trade. As will be shown in the following pages, the approaches of
NAFTA and the European Union are quite distinct. These differences
are based in large part on the differences in the levels of integration in
the European Union and NAFTA, with the objective in the Union being
the creation of a single market whereas that of NAFTA is the creation of
a free trade area of three separate markets. But it will be argued that,
despite the divergences in approach, the NAFTA and EU initiatives do
not result in the development of competing regulatory regionalism, but
instead have a certain synergy from which the multilateral process builds.

In the first part of the chapter, I will examine GATS – its goals, prin-
ciples and approaches towards the liberalization of trade in services. In
this examination, I will also look at the limitations of the agreement, and
in particular the lack of sectoral coverage and transparency that result
from the agreement. Secondly, I will analyse the approach of the Euro-
pean Union, taking into account the distinctive nature of integration in
the Union. This analysis will incorporate the history of attempts at ser-
vice market integration. Other issues that will be discussed are the addi-
tional mechanisms of transparency of regulation, the sectoral coverage of
the agreement, the binding effect of regulatory reform on participating
countries and the institutions created by the European Union to deal
with disputes over issues of market access and discrimination. Thirdly, I
will examine the NAFTA approach. I will argue that NAFTA represents
a GATS-plus agreement with similar strategies to attain market access
and non-discrimination. It builds upon GATS through its comprehensive
coverage of sectors and the listing of reservations that enhance market
access and transparency. Other issues of importance that will be dis-
cussed with reference to NAFTA are the ratchet clause, which serves
to stimulate regulatory reform and the elimination of barriers, and the
institutional mechanisms for dealing with disputes. Finally, through an
analysis of trade in financial services, I will show the dynamic gains
from trade in services and demonstrate that, despite the differences in
approach, a certain synergy has been created between the European
Union and NAFTA. Before getting into the heart of this chapter, how-
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ever, a brief examination of the differences between services and goods
will help in developing the framework for the discussion to follow.

The difference between goods and services

In 1993, global trade in services stood at US$930 billion, which was equal
to 22.2 per cent of global trade, compared with 18.8 per cent of total
trade in 1980. Countries of the Organisation for Economic Co-operation
and Development (OECD) accounted for approximately 80 per cent of
this trade during both periods (Hoekman and Kostecki, 1995, p. 127).
There are a number of differences between services and goods that result
in differences in the modes of trade and the barriers that impede trade.

Services are often intangible and cannot be stored. Many services are
not tradable, in the cross-border manner that goods are available to be
traded. And, in many cases, the temporary physical movement of pro-
vider or consumer is not sufficient for a feasible exchange. Another as-
pect of services is that they tend to be invisible, meaning that govern-
ments cannot see services cross their borders. As a result, the imposition
of border barriers such as tariffs and duties is ineffective in impeding
trade in services, therefore ‘‘controls on the sale and consumption of im-
ported services are usually attached to domestic regulatory programs that
are aimed at domestic objectives’’ (Feketekuty, 1998, p. 130).

The major problem with regulatory barriers to trade in services as op-
posed to border measures placed on goods is that these barriers are usu-
ally not transparent, thus making it difficult for the foreign service pro-
vider to identify the impediments to trade. The lack of transparency
discourages service providers from undertaking major commitments
when they do not have very good information about the restrictions that
they are likely to face in the foreign market. ‘‘Uncertainty about restric-
tive regulations governments might impose in the future can be as much a
barrier to trade as restrictive measures currently in effect’’ (Feketekuty,
1998, p. 133).

Transparency provides an element of predictability about the con-
ditions for access to and operation of the foreign market to the providers
and allows them to assess the costs and benefits of operating in a market.
It also makes it possible for service providers to differentiate between
established regulations and discretionary decisions that inhibit the func-
tioning of the business. This ability to differentiate must be supplemented
by an appellate procedure and dispute settlement institutions that allow
the provider to contest the fairness of discretionary regulations that act as
impediments to the service provider.

Owing to the intangible and invisible nature of services, trade in ser-

256 BERTRALL ROSS



vices has been difficult to quantify. Very few statistics on services are
maintained, and none have proven to be an effective indicator of the
amount of services traded. Therefore it has been difficult to assess the
gains from trade in services. Policy makers argue that the greatest benefit
of services market integration is its dynamic effects on innovation, pro-
ductivity improvement and investment, and thus on growth. The integra-
tion of markets through the liberalization of services trade incorporating
the right of establishment increases the size of the market and gives rise
to more competition, resulting in a decrease in oligopolistic mark-ups and
reduced market segmentation. The increased market size may enable the
profitable provision of an increasingly diverse array of services, thus
generating welfare gains resulting from increased variety of services. In-
creased competition will also provide an impetus for innovation and
technological improvements that reduce the costs to the consumers and
providers of the service.

Therefore, initiatives to facilitate trade in services are important for
the economy as a whole. But the liberalization of services trade is very
different from that of goods trade. The European Union and NAFTA
employed approaches to alleviate these regulatory barriers to services
that thus far have served as a building block for the multilateral founda-
tion established in the GATS. And that is where my attention will now
turn.

The General Agreement on Trade in Services

The conclusion of the General Agreement on Trade in Services (GATS)
during the Uruguay Round marked the first time that internationally
agreed rules and commitments were extended to trade in services. The
agreement attained during the Uruguay Round represented merely a
beginning that was similar to the limited tariff-cutting that was under-
taken when the General Agreement on Tariffs and Trade (GATT) was
launched in 1947. Thus, the primary function of the initial GATS negoti-
ation was to bind the status quo and establish a foundation for future
rounds of negotiation.

To a great extent, the principles established in GATS were modelled
after those of GATT, although their applications differed because of the
dissimilarities between goods and services. GATS also differs from
GATT in that obligations to liberalize depend on what each member has
undertaken in its own schedule rather than on obligations based on gen-
eral rules and principles as established by the GATT. This arrangement
in GATS makes it difficult to assess exactly what rights and obligations
members of the World Trade Organization (WTO) have assumed under
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the services packages (WTO Secretariat, 1999). The overall liberalizing
modality of GATS is a sectoral, gradual approach to the opening of
services markets (Stephenson, 1999).

The basic aim of GATS is to open up trade in services in order to
contribute to economic development, while recognizing the need for
members to regulate the supply of services to meet domestic policy ob-
jectives. The three major goals of GATS are non-discrimination between
trade partners through the granting of MFN status, non-discrimination
between domestic and foreign firms through the establishment of the
principle of national treatment of foreign firms, and transparency of
governmental and sub-governmental regulations (Dobson and Jacquet,
1998).

The scope and coverage of GATS are defined in Article I by making
the agreement applicable to measures taken by WTO members that
affect trade in services. GATS commitments and obligations are binding
on central, regional and local governments, and all services are covered
except those ‘‘supplied in the exercise of governmental authority’’.4
GATS establishes MFN as a general obligation on all sectors, with cer-
tain exceptions. National treatment and market access are commitment-
specific obligations that are based on the schedule of commitments
established by member states. The GATS process involved the establish-
ment of a positive list of sectors in which the member is willing to make
commitments of national treatment and market access. It also involved a
negative list of derogations from these principles. In sectors not sched-
uled, the member is not required to make a commitment to liberalize
beyond the general obligation of MFN and transparency. In scheduled
sectors, the broad obligations of market access and national treatment
apply, except in subsectors where members have formulated exceptions
individually. Members may also pick and choose among the modes of
delivery for which their sectoral commitments will be valid (Dobson and
Jacquet, 1998). This division of services trade into modes is an important
distinction, to which I will now turn.

Article I establishes a comprehensive definition of services, dividing
them into four different modes of supply: cross-border, consumption
abroad, commercial presence in the consuming territory and presence of
natural persons. Cross-border trade in services (Mode 1) is equivalent to
the mode by which goods are traded in which the geographical separa-
tion between seller and buyer is maintained and the service crosses na-
tional frontiers. Mode 2, or consumption abroad, involves the movement
of the consumer to the supplying country, as is the case with tourism or
the pursuit of educational opportunities abroad. Mode 3 (commercial
presence of the foreign supplier in the territory of another state) is the
most prevalent mode of supply of services. It was also the most difficult
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mode to negotiate during the Uruguay Round because it goes directly to
internal policy issues such as the right of establishment, which requires a
corresponding freedom of capital movement across frontiers. In many
cases Mode 3 is bound with Mode 4 (the presence of natural persons)
because the establishment of a foreign service provider usually requires
the movement of personnel to be employed in this firm.

General obligations and disciplines are established in Part II of GATS.
These obligations and disciplines apply to all service sectors regardless of
whether or not they are included in the member’s schedules of liberal-
ization commitments. The principle of most favoured nation states that,
‘‘with respect to any measure covered by this Agreement, each Member
shall accord immediately and unconditionally to services and service
suppliers of any other Member treatment no less favorable than it ac-
cords to like services and service suppliers of any other country’’ (GATS
Art. II:1). But this general obligation is qualified by exemptions that were
allowed during the Uruguay Round in order to achieve agreement on the
GATS package. As a result, more than 70 members made their scheduled
commitments subject to a further list of exemptions from Article II
(WTO Secretariat, 1999). These exemptions were governed by conditions
set out in an Annex of GATS, which made it clear that no new exemp-
tions could be granted through this process and that they were subject to
a time limit of no longer than 10 years.

GATS allowed two other important departures from MFN. Article V
sets forth rules on regional integration agreements, and is modelled after
Article XXIV in GATT. Article V allows members ‘‘to participate in
RTAs that discriminate against the services or service providers of other
countries’’ (Stephenson, 2000, p. 89). The rationale behind this deroga-
tion from the principle of MFN treatment was the view that regional in-
tegration agreements would serve as a building block to the multilateral
process by achieving deeper integration and contributing to further lib-
eralization of the multilateral trading system. But, in order to provide
constraints on these preferential trading arrangements so that they would
not harm the multilateral system, Article V establishes a set of require-
ments that must be met by all economic integration agreements. These
agreements must cover ‘‘substantially all trade’’, result in the removal of
‘‘substantially all discrimination’’ between the parties to an agreement
and not raise the overall level of barriers to trade in services to outside
countries. These requirements are to ensure that the agreement facili-
tates trade amongst its members without harming the ability of non-
members to trade with the states participating in the agreement.

A second important departure from the MFN treatment established in
GATS is the promotion of mutual recognition in Article VII. This article
allows ‘‘WTO members to enter into Mutual Recognition Agreements
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(MRAs) with regards to ‘education or experience obtained, requirements
met, or licenses or certifications granted’ thus deviating from the MFN
principle enshrined in Article II’’ (Zampetti, 1999, p. 296). Members are
thus allowed to enter into bilateral agreements that result in the recipro-
cal granting of a more favoured national treatment, through the recogni-
tion of the standards of another state as equivalent to those established
domestically, without extending that treatment to other members. Mu-
tual recognition facilitates trade in services by eliminating the need for
foreign service providers to abide by a different set of rules that may act
as a barrier to commercial establishment. The only major requirement set
forth in Article VII is that ‘‘members wishing to enter into negotiations
for a MRA are required to inform the Council for Trade in Services
about their intent so as to ‘provide adequate opportunity’ to any other
Member to indicate their interest in participating in the negotiations be-
fore they enter a substantive phase’’ (Zampetti, 1999, p. 298). These two
derogations from MFN treatment established a means by which regional
agreements and GATS could be made compatible and deeper integration
could be achieved within the context of the NAFTA and the European
Union.

Part III of the GATS deals with the principle of national treatment and
rules of market access. In contrast to MFN treatment, which applies
generally to all sectors, national treatment and market access apply only
to the scheduled sectors set out by the member states. Article XVI states
that ‘‘each member is to give no less favorable treatment to the services
and service suppliers of other members than is provided in its schedule of
commitments’’ (WTO Secretariat, 1999). Thus the article stipulates the
minimum required treatment of service suppliers allowed to operate in
member states. The remainder of the article establishes six forms of
measures affecting market access that cannot be applied unless specified
in the schedules.5 The limitation of the national treatment obligation to
scheduled sectors allows states to maintain a regulatory advantage for
domestic service suppliers in unscheduled sectors.

Transparency issues are dealt with in Articles III and IV of GATS.
Article III requires each member ‘‘to publish promptly all relevant mea-
sures of general application that affect the operation of the agreement’’
(WTO Secretariat, 1999). Article IV contains requirements on the ad-
ministration of domestic regulations to ensure their fairness and impar-
tiality. Unlike the national treatment and market access provisions, the
transparency obligation applies generally to all service sectors. Each
member is required to establish one or more enquiry points, which are
‘‘aimed at facilitating responses to requests for information from other
Members’’ on the regulations employed in service sectors (OECD, 2000).
Through these enquiry points, members are required to respond to any
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specific requests for information made by other members with regard to
regulations (GATS Art. III:1). Apart from the prompt publication of
measures affecting trade in services, members are required to inform the
Council for Trade in Services about the introduction of any new regu-
lations or changes to existing regulations (GATS Art. III:3).

GATS aims to fulfil the goals of non-discrimination between members
through MFN, and between foreign and domestic service providers
through national treatment, and it establishes the mechanism by which
non-discrimination can be achieved, in particular through transparency of
regulations and appeal procedures to ensure fair and impartial treatment.
Despite the recognition of these goals and the establishment of mecha-
nisms to achieve them, GATS has numerous limitations that make it a
shallow form of service market integration.

A major limitation imposed on GATS is the positive-list approach, in
which sectors in which commitments are to be made with regard to na-
tional treatment and market access are listed. Snape and Bosworth argue
that ‘‘this approach establishes a bias towards the status quo, presenting
further opening as a positive and optional undertaking rather than as the
default condition, with the result that opening is likely to be undertaken
only when and where it hurts them least’’ (1996, p. 191). This approach
makes it difficult to achieve transparency because the list says nothing
about the various restrictions at work in other sectors. According to
Dobson and Jacquet, this positive-list approach was pursued despite its
limitations because developing countries wanted ‘‘to deflect the demands
put on them and keep their options open’’ (1998, p. 75).

A second limitation that relates directly to the first is the inability
to implement and enforce transparency provisions. As far as notifica-
tions under GATS are concerned, up to 1999, 106 notifications had been
made to the Council for Trade in Services. The main types include 17
notifications under Article V regarding economic integration agreements,
4 notifications under Article XXVIII regarding national treatment, 28
notifications under Article VII regarding mutual recognition and 55
notifications under Article III regarding transparency involving any new
laws or changes made to existing laws, regulations or administrative
guidelines (OECD, 2000, p. 16). The problem with the enquiry points is
that, as of 1999, only 58 had been established, and some of those that
have been established are rarely updated and include telephone and fax
numbers that are no longer applicable (OECD, 2000, p. 16). These en-
quiry points have been ineffective sources of information for GATS
members and are rarely used as the primary means by which members
gather information.

The shallow liberalization criteria in GATS are established by its wide
array of exceptions and limited general obligations. Each specific com-
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mitment may be subject to a qualification with regard to MFN, national
treatment or market access. Full liberalization is achieved only when
‘‘none’’ is listed in the schedule of reservations. This ability to schedule
restrictions means, as Hoekman has pointed out (Hoekman and Kos-
tecki, 1995, p. 127), that members, instead of locking in a liberal situation
if it exists, impose restrictions to be used as negotiating chips in future
rounds. According to Stephenson, ‘‘this possibility, along with the non-
generality of national treatment, and the sector-specificity of market ac-
cess commitments, is felt by many to have reduced the value of the
GATS as a liberalizing instrument’’ (1999, p. 23). Virtually all commit-
ments made in the Uruguay Round were of a standstill nature, meaning
that members promised not to establish more restrictive regulations for
listed sectors. The sectoral coverage of these conservative standstill com-
mitments in high-income countries was 53.3 per cent of all services; while
developing countries established commitments for only 15.1 per cent of
their services (Hoekman and Kostecki, 1995, p. 137). Commitments by
large developing countries were substantially higher, at 29.6 per cent of
the total possible, but this represents a rather small liberalizing step. The
cases where no restrictions were made accounted for 30.5 per cent of the
total in high-income countries, 6.7 per cent in developing countries as a
whole, and 10.9 per cent in large developing countries. These numbers
‘‘vividly illustrate how far away GATS Members are from attaining free
trade in services, and the magnitude of the task that remains’’ (Hoekman
and Kostecki, 1995, p. 137).

Attempts to deal with these limitations, in particular increased liberal-
ization of the service markets, have made initial steps at the multilateral
level with the completion of the Basic Telecommunications Agreement
and the Financial Services Agreement, which have added significantly to
the national schedules of commitments. But the primary impetus for in-
creased liberalization and transparency to counteract the limitations of
GATS is coming from the regional level. Strides made in the European
Union and NAFTA have provided a deeper form of integration that
complements the foundations established at the multilateral level.

The European Union approach

The Treaty of Rome committed the original six members of the Euro-
pean Economic Community to the objective of creating a common mar-
ket based on the four freedoms – the free movement of goods, services,
labour and capital.6 The conclusion of the treaty resulted in the elimina-
tion of tariffs, which facilitated the freer movement of goods. The har-
monization of technical standards during the 1960s and 1970s resulted in
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the elimination of some of the non-tariff barriers to trade in goods.
Progress was made towards the liberalization of capital with the adoption
of capital movement directives in 1960 and 1962.

In contrast, the Treaty of Rome was unique in its ‘‘virtual absence of
details on services liberalization’’ (Pelkmans, 1997, p. 105). The treaty
contained very few details on how services should be liberalized and what
sectors should be liberalized. No stages were defined and a timetable was
not set. Guidelines were set forth with regard to the rights of establish-
ment, but these were primarily directed to goods providers.

The treaty divided services into four modes of delivery, along the lines
followed by GATS in 1994. The treaty established an obligation to abol-
ish restrictions on the free movement of services and a standstill clause
stipulating that member states could introduce no new restrictions. It
lacked a programme specifically detailing the mechanisms and the pro-
cess by which services would be liberalized, but did include a non-
discrimination clause for remaining restrictions extended to all residents.
With regard to the rights of establishment of firms, the provision required
that companies receive national treatment.

Initially, the focus of the liberalization of the service market was on
the approximation of laws, which required detailed harmonization. This
so-called ‘‘old’’ approach entailed policed national treatment by the
European Commission and the European Court of Justice to ensure
that foreign service providers were receiving national treatment no less
favourable until the time when laws were approximated. The problem
was that the approximation of laws proved to be administratively impos-
sible because of the diversity of regulations among the members of the
European Communities (EC) and their reluctance to change those laws.
Governments also felt uncomfortably constrained by the policed national
treatment imposed at the EC level. Thus, service market integration
stagnated in the 1970s. A certain Eurosclerosis seemed to be plaguing the
European economy as it suffered from segmentation in both the services
and capital markets (Wallace and Young, 2000). The poor competitive-
ness of European firms relative to their main trading partners in the
United States and Japan in the early 1980s, which contributed to large
trading deficits, provided an impetus for further progress towards a single
market. This progress would require a new approach towards the liber-
alization of the services market.

The main components of the new approach were mutual recognition
and minimal harmonization. Provisions for mutual recognition were es-
tablished in the Treaty of Rome with regard to professional qualifications
but were not extended to goods and services until two landmark cases
decided by the European Court of Justice. The Cassis de Dijon (1979)
ruling extended mutual recognition to goods, and the Dassonville case
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extended it to services. The principle of mutual recognition basically re-
quired that ‘‘if a standard or qualification meets one member’s criteria it
should be deemed acceptable by the other members’’ (Winters, 1993,
p. 220). Thus a member cannot prohibit the provision in its own territory
of a service lawfully provided in another member state, ‘‘even if the
conditions in which it is provided are different in the country where the
service provider is established’’ (Pelkmans, 1997, p. 108). Mutual recog-
nition implies home country supervisory control, meaning that the regu-
lator in the country of origin of the service provider is responsible for the
supervision of its conduct in a foreign territory. In reality, mutual recog-
nition is more managed in nature – supervisory control is split between
home and host country supervisors, with many host country supervisors
taking control over issues related to prudential regulation. To avoid a
regulatory race to the bottom, in which members would lower their reg-
ulatory barriers to levels that would be damaging to consumers or the
system as a whole, a harmonization of minimum standards was estab-
lished among the members. The establishment of minimum standards
allowed the European Communities to harmonize measures that were
non-discriminatory in nature and protect the general interests of EC
members.

The objective of the new approach is to create competition among
rules, whereby member states ‘‘retaining rules which are unfavorable to
their firms or consumers come under pressure to reform them, thus in-
ducing a convergence within the Community around relatively attractive
rules’’ (Winters, 1993, p. 220). Thus, the objective of approximation of
laws remains an important aim of the new approach and the creation of a
single market.

The approach of the European Union is very different from that of
GATS but it builds upon it in important ways. Despite the fact that the
EU approach does not include provisions in relation to third countries,
the notably contagious effect of mutual recognition has resulted in its
extension to many third countries. By the mid-1990s the European Union
had initiated bilateral talks with the United States, Australia, New Zea-
land, Canada, Switzerland and Japan (Nicolaidis, 2000). Mutual recogni-
tion agreements figure in the Union’s approach to several of the Medi-
terranean countries and to the associate members in Eastern Europe.
The agreements with the associate members in Eastern Europe have
services provisions that extend far beyond GATS and stimulate and bind
regulatory reform in these countries. The European Union does not
abide by the major requirement of the GATS provision for mutual rec-
ognition agreements, in particular its stipulation that all ‘‘members who
grant recognition must ‘afford adequate opportunity’ for other interested
members ‘to negotiate their accession’ to existing or future bilateral or

264 BERTRALL ROSS



plurilateral MRAs’’. This lack of automaticity in accession implies a
‘‘lack of predictability and remaining room for arbitrary behavior on the
part of the host country’’ (Nicolaidis, 2000, p. 279).

Despite this inadequacy, mutual recognition agreements enhance
transparency by establishing standardized criteria for building bridges
across service supervisory systems and professional licensing systems. A
consolidated supervision mechanism established by mutual recognition
agreements allows the supervisory authorities of both states to identify
the regulatory barriers that exist between them. This information can be
passed on to domestic service providers and result in the elimination of
some of the uncertainty that results from a lack of transparency. The
benefits of mutual recognition are also based on the fact that an agree-
ment has the potential of opening trade up in all sectors. In theory this is
what is supposed to have happened in Europe, but problems with imple-
mentation have prevented this from becoming a reality as of yet. Despite
the shortcomings in implementation, it has resulted in regulatory reform
among the EU countries. Many of the unnecessarily discriminatory reg-
ulations are being replaced by competition-inducing regulations that help
firms from both EU and non-EU states. These reforms have the effect of
increasing market access in these countries.

The NAFTA approach

The approach employed by the North American Free Trade Agreement
towards the liberalization of services has often been described as a
GATS-plus initiative. The NAFTA approach incorporates the GATS
principles of MFN and national treatment, but it also includes innova-
tions that increase transparency and establishes a unique appeals pro-
cedure. In addition, it includes a ratchet clause to guarantee future lib-
eralization and provisions on capital movements that go beyond the
GATS stipulations. Whereas the liberalizing modality of GATS is a sec-
toral, gradual approach to the opening of services markets, the NAFTA
model is a ‘‘comprehensive liberalization of services and investment’’
(Stephenson, 2000, p. 1).

The principles of national treatment and MFN apply to all modes of
supply and cover all service sectors where there are no previous reser-
vations. The MFN and national treatment principles are similar in con-
tent to those in GATS. An innovation in the NAFTA approach is the
negative-list approach to reservations. NAFTA allows each member to
establish reservations with regard to regulations or other measures in
force that do not conform to the principles established in the agreement.
This approach requires members to incorporate a description of all ex-
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isting regulations that result in the violation of MFN, national treatment
and the local presence principles in each sector and subsector. It also
requires members to identify the laws and regulations that support the
reservation. This approach provides a mechanism of transparency that
is self-executing in that it does not require an additional notification pro-
cedure, which has proven ineffective in both GATS and the European
Union. The information provided in these reservations allows service
providers to develop a clear picture of outstanding restrictions that affect
their ability to trade in services and can be referred to in the event of a
dispute between the parties.

A party is allowed to appeal to the dispute settlement mechanism
established in NAFTA if it believes it has been improperly injured by
regulations listed in the reservations or discriminated against by regu-
lations and measures not listed. The NAFTA dispute settlement mecha-
nism is unique in that it gives investors a right to present a case against a
state (the mechanism established by GATS allows only state-to-state
cases). This is an important guarantee for providers establishing a com-
mercial presence in a foreign territory to ensure their protection against
unlawful discrimination.

A third innovation that does not exist in any previous agreement is a
ratchet clause, which commits parties to maintain and increase the liber-
alization of their services sector within specific time-frames, depending
on the sector (Stephenson, 2000).

NAFTA differs from GATS in listing non-discriminatory provisions
separately from discriminatory provisions in the national schedules. In
the agreement, ‘‘each NAFTA member was obliged to provide a list of
nondiscriminatory provisions in force that limit the number of service
providers, or limit their operations in a given sector’’ (Stephenson, 2000,
p. 143). The separate listing of non-discriminatory measures makes it
easier for service providers to identify them, which can result in a request
for consultation on these provisions in order to negotiate their liberal-
ization or elimination if they prove to be unnecessarily burdensome.

In order to facilitate the commercial presence of service providers in
the territory of another member, NAFTA guarantees the right of foreign
direct investment for all service sectors included in the agreement, with-
out limits to the form, size or equity of the investment, unless specified
(Stephenson, 2000, p. 140). Provisions in the investment Chapter of
NAFTA also serve to protect investment in services. These provisions
‘‘specify freedom for investment decisions and establish important inves-
tor guarantees’’ (Stephenson, 1999, p. 31).

The NAFTA provisions identified in its Chapter on services apply to
all sectors except basic telecommunications and financial services, which
are dealt with in separate Chapters. They also do not cover most air
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services, social services provided by governments and the maritime in-
dustry.

The synergy between the NAFTA, EU and GATS approaches is seen
in NAFTA’s promotion of transparency through its negative-list ap-
proach to reservations. This helps service providers globally recognize
the regulations that hinder market access. The ratchet clause is a mecha-
nism that ensures regulatory reform within a specified time-frame. This
guarantee is also established in GATS but with weaker mechanisms of
enforcement. Whereas NAFTA members will be able to appeal directly
to a binding dispute settlement mechanism to ensure the elimination of
these regulatory barriers, GATS requires only a further round of negoti-
ation within the specified time-frame.

The reform promoted by the ratchet clause can enhance market access
only as a result of the requirement that no new regulation should be
introduced that acts as a greater obstacle to trade in services. Unlike
GATS, which allows for the modification of schedules and the with-
drawal of commitments, any exclusion of a sector would require modifi-
cation, and the withdrawal of commitments would require a listing of
additional regulations, which is not allowed for in the agreement.

This NAFTA approach has been extended to countries throughout the
Western hemisphere. The Group of Three Treaty, between Mexico, Co-
lombia and Venezuela, employs a strikingly similar approach to services
liberalization. This approach is also the basis of liberalization for Mexico
in bilateral agreements signed with Bolivia and Costa Rica in 1995 and
with Chile and Nicaragua in 1999. Chile and Canada brought into effect
a similar agreement in 1997 (see chapter 7) (Stephenson, 1999). Many
commentators see this approach being followed in the Free Trade Area
of the Americas, if it is ever established.

At a superficial level, the NAFTA and EU approaches seem to build
upon the multilateral initiative established in GATS. However, evidence
of synergy in the approaches towards liberalization in specific sectors
would provide additional support for the argument that the regional ap-
proaches serve as a building block for multilateral liberalization. The
following section considers the case of the financial services sector.

Financial services

The Financial Services Agreement (FSA) under GATS was concluded in
the WTO in December 1997, with implementation set for early 1999.7
The FSA places over 95 per cent of world trade in banking, insurance,
securities and financial information under the jurisdiction of the WTO,
on the basis of MFN and under the auspices of the dispute settlement
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mechanism (Dobson and Jacquet, 1998, p. 89). However, as for services
as a whole, Dobson and Jacquet argue that the FSA barely goes beyond
the status quo. The agreement makes a modest contribution to financial
services liberalization by ‘‘enabling most of the main players to bind ex-
isting practices in an international agreement and by providing a mecha-
nism for settling disputes’’ (1998, p. ix). Although the FSA includes
market-opening commitments by 102 WTO members, these commit-
ments entail little new liberalization. OECD countries do not do much to
open their markets further, and the main emerging market economies
offer little new access to their banking sectors.

The FSA provides a legal framework to reassure foreign institutions
with long-term investments and provides some external pressure for
changes that promote efficiency, but it does little to increase market ac-
cess for foreign financial institutions. Many standard policy interventions
employed by regulators remain out of the reach of commitments made in
the FSA, and the prudential carve-out provision in GATS protects the
regulators’ right to intervene.

The FSA also does little to increase transparency in the financial ser-
vices sector. Transparency measures in GATS have yielded no noti-
fications of existing or new regulations. Therefore, in order to attain an
increase in transparency, GATS has depended increasingly on the devel-
opment of international standards and codes of good practice, like those
established in the OECD and the G-10. On the other hand, regional co-
operation in the European Union and NAFTA has been instrumental in
promoting greater liberalization and regulatory reform of the financial
services sector, which has resulted in increased market access and trans-
parency.

Liberalization in the European Union under the single market pro-
gramme was based on the harmonization of essential rules combined with
the principle of home country control. The principle of home country
control means ‘‘that the responsibility for prudential control and super-
vision of all domestic and foreign branches of banks rest with the regula-
tory authorities of the country of origin’’ (Tsoukalis, 1991, p. 123). This
principle was adopted in the First Banking Directive of 1977, which cre-
ated the conditions for limited integration of the financial services mar-
ket. The three directives adopted in 1989 build on the foundations es-
tablished in the 1977 directive. The Directive on Own Funds established
general principles and definitions regarding bank capital and contained an
agreement on weighted risk assessment of bank assets and off-balance-
sheet items. The Directive on Solvency Ratios harmonized minimum
solvency ratios at the level of 8 per cent for all credit institutions. These
two directives therefore served the function of harmonizing minimum
standards. The harmonization of minimum standards meant that liberal-
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ization was based on a few transparent and generally accepted rules
rather than on the discretionary powers of different national regulatory
authorities. Finally, sector-specific directives, such as the Second Banking
Directive, resulted in the creation of the single banking licence, which
enabled ‘‘any bank which has received authorization by the competent
authorities of a member country of the EC to provide services across the
border and to open branches in any other member country without the
need for further authorization’’ (Tsoukalis, 1991, p. 124). Banks were
thus allowed to provide universal banking services in other EU member
states under home country control.

The regulatory framework also establishes a Banking Supervision
Committee, which ‘‘coordinates information flows generated by the reg-
ulatory authorities of each country and the Euro system, as well as co-
operation agreements between regulatory authorities of EU member
countries’’ (Inzerillo et al., 2000, p. 306). The transparency mechanism
established by the Banking Supervision Committee reduces some of the
uncertainty concerning the divergent regulatory environments of the
member states.

The empirical effect of this reform reveals dynamic gains such as in-
creases in the efficiency and performance of banks as a result of regu-
latory reform and increased competition. Before the single market ini-
tiative, regulated financial services markets were characterized by high
monopoly rents incurred by the consumer and high non-wage operating
expenses, which indicated sectoral inefficiency. The evidence suggests
there has been increased competition. It could be argued that there was
little actual increase in the number of foreign banks operating in other
member states, but the threat of increased competition had a knock-on
effect. The threat resulted in a dramatic restructuring of, for example, the
banking industry through mergers and acquisitions. These consolidations
allowed firms to exploit economies of scale and increase their scope of
activities to cover banking, investment and insurance, as well as to de-
fend the market power of banks in the domestic market. The concentra-
tion of banks in the domestic market, the entrance of a rising number of
foreign banks into the market and the elimination of monopoly rents at
the national level resulted in a decline in profit margins. This reality,
combined with the concern about takeovers, motivated firms to maximize
their value. As a result, banks reduced operating and staff costs and be-
came more efficient in their activities. This drive for efficiency brought
about technological innovations that reduced costs and had a positive ef-
fect on the productivity of labour and the sector as a whole. Mergers and
acquisitions also resulted in the reabsorption of excess capacity in the
financial sector, resulting in increased efficiency without incurring the
costs of bankruptcy.
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Empirical evidence also shows that the biggest European banks
showed the highest level of productivity and the lowest unit costs (In-
zerillo et al., 2000, p. 290). These larger banks are able to attain efficiency
gains through the increased diversification of risks, better evaluation of
risk and the offering of a more diversified mix of services to its consum-
ers. Efficiency gains then enable the bigger banks profitably to use tech-
nology that allows the prevention and control of risk (Inzerillo et al.,
2000, p. 291). Consolidation of banks into larger entities accelerates the
use of innovative technology, including electronic means of payment,
which result in lower costs. These lower costs lead to lower prices for
consumers.

The single market programme of the European Union builds upon the
Financial Services Agreement established in the WTO in important ways.
The initiative goes beyond the binding of the status quo and stimulates
regulatory reform that is vital for market access. It establishes a distinc-
tion between prudential regulations deemed necessary for the effective
functioning of the economy and regulations that affect the conduct of
firms. It then establishes harmonization of prudential mechanisms, facili-
tating a convergence in national banking structures that enables trade
and the establishment of branches in the territory of other member
states. Although the single market programme does not extend the single
banking licence to third countries, this convergence of banking structures
and requirements makes it easier for foreign banks outside the European
Union to establish a commercial presence within it.

The NAFTA initiative is less ambitious than that of the European
Union. However, it is important in its integration of the Mexican finan-
cial sector because this is the first integration of a developing country’s
financial sector with that of developed countries and can serve as an im-
portant laboratory for future developments in GATS. The NAFTA
principles for financial services liberalization apply to measures that
affect the delivery of services by financial institutions. The agreement
requires that each country define its liberalization commitments, the
timetable for adherence to the agreed principles and any reservations
regarding the principles of MFN, national treatment and local presence.
Each country is ‘‘to permit its residents to acquire financial services in the
territory of another party and is not to impose new curbs on cross-border
operations in any financial sector unless the country has specifically ex-
empted a particular sector from this obligation’’ (Gonzalez, 2000, p. 144).
Governments are allowed to reserve the right to issue ‘‘reasonable’’ reg-
ulations that are necessary to ensure the integrity and stability of the
financial system. In certain circumstances, the state can adopt measures
to defend itself from balance of payments problems. NAFTA is based
on policed national treatment, which requires the maintenance of host
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country control over the supervision of banks. Thus foreign banks must
adopt the regulatory standards of the host country. There is no attempt
to harmonize prudential regulations or to integrate the financial markets
according to similar and mutually recognizable standards.

Integration in NAFTA is much shallower than integration in the Euro-
pean Union. The regulations among NAFTA countries continue to differ
widely, given minimal convergence of regulations and banking structures.
The negative-list approach provides transparency by allowing external
countries to recognize the regulations of each member state, but the
NAFTA approach does not go much beyond that established in the FSA.
Most importantly, it does not derogate from any of the provisions in the
FSA.

NAFTA has had greatest impact on the Mexican banking sector. The
financial institutions in Mexico were weak and inefficient as a result of
a restrictive regulatory framework that impeded competition. NAFTA,
through its ratchet clause, required the elimination of restrictions on
the operation of foreign financial firms in Mexico. However, it allowed
Mexico to adopt a phase-in mechanism in which it would be given time to
abide by the principles established in NAFTA. This mechanism limits the
participation of foreign firms during the initial six years after the agree-
ment (Trigueros, 1994). The threat of impending competition generated
incentives for the modernization of the Mexican banking structure and
for regulatory reform that would increase competitiveness in the market.

Although many of the provisions of NAFTA with regard to financial
services have a neutral effect on the multilateral liberalization of this
sector, a few of the mechanisms serve as an important building block for
multilateralism. The negative list of reservations increases the transpar-
ency of the regulations of the member states. In addition, the effective-
ness of NAFTA in stimulating reform and increasing the efficiency and
competitiveness of the Mexican financial system could serve as a valuable
model for the multilateral framework. At the same time as acting as an
important building block, NAFTA has not acted as an impediment to the
provision of financial services from providers originating in countries
outside NAFTA. For example, since the adoption of NAFTA, the num-
ber of European firms operating in the NAFTA markets has grown,
which reveals an important synergy that was discussed earlier. The inte-
gration of markets in Europe led to a consolidation of small European
firms through mergers and acquisitions that made them more competitive
internationally. As a result, these larger firms were able to compete more
effectively in the NAFTA markets, in particular the US market. This has
caused an inadvertent competition among rules, because the United
States has been forced to adjust or at least ease its statutory restrictions
on the functioning of financial services to maintain the competitiveness of

REGULATIONS CONFRONTING TRADE IN SERVICES 271



its firms. This transatlantic convergence represents an important element
in wider international convergence.

Conclusion

The service trade regimes developed in the European Union and
NAFTA represent deeper integration than does GATS – in the shape of
substantive measures such as home country control and mutual recogni-
tion in the European Union and negative listing in NAFTA. In addition,
procedural mechanisms such as independent review and dispute settle-
ment measures have helped in the development of a more rules-based,
less discretionary approach to regulation.

Despite the differences in approach between the European Union,
which has focused on partial harmonization and mutual recognition, and
NAFTA, which calls for no detailed harmonization and relies on policed
national treatment, an important synergy has developed between the two
regulatory regimes. Instead of a system of competing regulatory region-
alism that limits trade, the competition between approaches is having a
liberalizing impact on the regulatory barriers to trade, as both agree-
ments introduce innovative procedural devices to facilitate trade and
promote transparency.

Finally, the EU and NAFTA approaches serve as a building block for
the multilateral system. Both approaches provide models for dealing with
regulatory barriers to trade that can be applied multilaterally. It is likely
that these innovative mechanisms would not be applied internationally
without experimentation at the regional level.

The substantive impact of this deeper form of integration has been
dynamic gains from increased trade in services within and between the
two trading blocs. These dynamic gains can be seen in the case of finan-
cial services, where the potential for increased competition has led to
lower costs and greater efficiency in the banking sector. This is important
evidence that the regional approaches serve as a building block to the
multilateral system.

Notes

1. The phraseology defining this debate is taken from Lawrence (1995).
2. Pelkmans and Winters (1988) illuminate the trade-diverting effects that mutual recogni-

tion agreements can have as they impose a regulatory rent on countries that are not a
part of these agreements. Although trade creation and trade diversion issues will not be
the primary focus of this chapter, it is still interesting to take this argument into account.
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3. A major exception being trade in services between the United States and Europe, which
was prevalent both before and after the EU initiative to eliminate barriers to trade in
services amongst the participating countries. There is no conclusive evidence on the
effect of this single market initiative on US trade in services.

4. Examples of such services include central banking and social security, which are not
supplied on a commercial basis.

5. Limitations set out in Article XVI include limitations on: the number of service suppliers,
the total value of services transactions or assets, the total number of service operations,
the number of persons who may be employed in a particular sector or by a particular
supplier, percentage limitations on the participation of foreign capital or measures that
restrict or require supply of the service through specified types of legal entity or joint
venture.

6. The original six members were France, Germany, Italy, Belgium, the Netherlands and
Luxembourg.

7. Financial services encompass banking, investment and insurance but, owing to a lack of
space, the focus of this case study will be on the initiatives made in the banking sector.
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Trade in a world of regions

Brigid Gavin and Luk Van Langenhove

Introduction

The past decade has seen a renaissance of regional trade agreements
(RTAs) world-wide. The ‘‘new regionalism’’ of the 1990s, which com-
pares with the ‘‘old regionalism’’ of the 1960s, took place against a back-
ground of significant structural changes in the global political and eco-
nomic order. The collapse of the Soviet empire ended the bipolar world
of rivalry between democracy and market economics at one end of the
spectrum and communism and planned economies at the other. The ‘‘end
of history’’ thesis predicted a generalized move towards democracy and
free market economies on a global scale. The general trend has been in
this direction, which undoubtedly has accelerated economic globalization
over the past decade.

Growing regionalism in a world of globalization? Is it just a co-
incidence or the emergence of something new? Economic integration in
Europe since the fall of the Berlin Wall has taken on a new dimension –
‘‘projecting collective power’’ to defend Europe’s values in the world.
The new approach sees Europe as a cornerstone of a multipolar world
order. Regions must organize themselves and develop as a counterweight
to any one single pole of power in the global economy. In this worldview,
regionalism is about pooling sovereignty to enhance sovereignty. The
more regions can unite, the more they can determine their own destiny
in the global order. Because sovereign states feel that their sovereignty

277



is being undermined by globalization, they are ‘‘racing to regionalise’’
(Thomas and Tétreault, 1999).

But regionalism just as much as globalization has been characterized
by the Polanyian ‘‘double movement’’.1 Deepening economic integration
driven by business and political élites has provoked a popular social
backlash. Civil society has spearheaded the backlash, countering that
basic rights of citizens are being trampled on by the new-found economic
liberties of corporations. Many of the new economic rights of business
resulting from trade liberalization have reduced corporations’ responsi-
bilities to labour, to the environment and to communities and govern-
ments that provided the infrastructure necessary for those corporations to
be profitable. So the trade policy debate has widened. Efficiency is a nec-
essary but no longer a sufficient condition to which governments can ap-
peal in order to justify trade liberalization. They have to balance efficiency
considerations with democratic legitimacy, and they have to take into
consideration transparency and accountability in the process of policy-
making. Consequently, the institutional arrangements of regional organi-
zations and global multilateral institutions have moved up the agenda as
an important factor in determining the effectiveness of trade negotiations.

This chapter will analyse the changing relations between regionalism
and global trade governance as economic integration between countries
deepens. Up until the 1990s, trade policy was typically analysed as a
‘‘two-level game’’ determined by the interaction of special interest
groups in the domestic economy with governments negotiating at the
international level. In the contemporary world, trade governance has
become a more complex three-level game determined by the interac-
tion of networks of stakeholders, including private industry and non-
governmental organizations (NGOs), with governments operating at the
regional and global levels. So the macro governance framework impacts
on the strategies and instruments to achieve micro-level liberalization.
The first section will discuss the concept of regionalism, which is a dy-
namic, evolving process for which there is no one-size-fits-all definition.
The second section will review economic theories of the ‘‘old’’ and the
‘‘new’’ regionalism. The third section will focus on institutional questions
and ask whether problems accumulated in the global multilateral in-
stitutions are making governments turn to regionalism. The fourth sec-
tion will analyse the European Union as a ‘‘laboratory’’ for institutional
reform for future trade governance.

What is regionalism?

The definition of regionalism accepted by the World Trade Organization
(WTO) is ‘‘actions by governments to liberalize or facilitate trade on a
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regional basis, sometimes through free trade areas or customs unions’’.2
In practice, however, regional schemes of integration may have a more
general or specific meaning.3 Regionalism is generally understood as a
sequenced process of deepening economic integration, as shown in table
11.1.
1. In the first stage, member countries agree to liberalize their internal

trade, but each country maintains autonomy in deciding its external
level of protection.

2. One stage further, a customs union implies not only internal free trade
but also a common external tariff, which is usually an average of all
members’ tariffs prior to the formation of the union.

3. A common market calls for considerably deeper integration because it
leads to free flows of capital, investment and labour in addition to free
flows of goods and services.

4. Economic and monetary integration involves the unification of macro-
economic fiscal and monetary polices and the creation of an inde-
pendent regional central bank with control over exchange rate policy,
inflation rates and fiscal deficits.

5. Political union requires the pooling of sovereignty and the creation of
democratic institutions beyond the national level.
This model, which implies an orderly sequence of microeconomic and

macroeconomic integration, requires some form of supranational in-
stitutions. Political union, which is concerned with regional peace and
security, is increasingly linked with regional economic integration be-
cause, without political stability, there is little hope of economic growth.

Recently, new and more fluid concepts of regional economic integra-
tion have been advanced. Breslin and Higgott (2001) distinguish between

Table 11.1. Stages of deepening regional integration

Depth of
integration

Trade
liberalization

Common
commercial
policy

Free
movement
of factors

Common
monetary
and fiscal
policy

Common
government

Free trade
agreement Yes

Customs
union Yes Yes

Common
market Yes Yes Yes

Economic
union Yes Yes Yes Yes

Political
union Yes Yes Yes Yes Yes f
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‘‘regionalisation’’, which is a process mainly driven by market forces
of trade and investment flows, and ‘‘regionalism’’, which emerges from
state-led projects of cooperation, intergovernmental dialogues and trea-
ties. According to Hettne (1997), the ‘‘new regionalism’’ since the end of
the Cold War has developed in such a way that it may become a possible
structural pattern of a new world order. This wave of new regionalism,
which has been triggered by deepening European integration, is a multi-
dimensional regionalism that goes far beyond the common market con-
cept and includes, among other things, an autonomous capacity for con-
flict resolution (Schulz et al., 2001).

Regional versus global trade

It is now common to speak of regionalism as a worldwide phenomenon
(see appendix table 11A.1 for a review of all RTAs notified to the
GATT/WTO as of 30 June 2002). Upon closer inspection, however, re-
gionalism is like many other aspects of globalization – strongly con-
centrated in the North. Not surprisingly, regionalism is most widespread
in Europe, where regional trade agreements are an essential element of
the European Union’s external relations. Nearly 60 per cent of the noti-
fied RTAs in force at the end of 2000 had been concluded by European
countries; RTAs concluded among developing countries accounted for
only 15 per cent of the total.

The thesis that the growth of regionalism is heralding the death of the
General Agreement on Tariffs and Trade (GATT) is not supported by
the trade figures. Despite the growth of RTAs, there has not been a sig-
nificant increase in intraregional trade. The WTO regularly reports on
the trade of the major RTAs. Looking at intraregional trade defined by
geographical region – North America, South America, Western Europe,
transition economies, Africa, Middle East and Asia – the share of intra-
regional trade in overall global trade was 46.7 per cent in 2000, 52.0 per
cent in 1990 and 43.3 per cent in 1980. The rise between 1980 and 1990
was largely linked to the fall in oil prices, which boosted trade among
developed regions by 6.3 per cent (WTO, 1992, Table III; 2000, Table
III.3). The WTO also reports on intraregional trade according to the
major RTAs, including the European Union, the North American Free
Trade Agreement (NAFTA), the Association of South East Asian Na-
tions, the Central European Free Trade Agreement, the Southern Com-
mon Market (Mercosur) and the Andean Community. Their combined
intraregional trade accounted for 36 per cent of world merchandise trade
in 2000. Between 1990 and 2000 this ratio was always in the range be-
tween 35 and 40 per cent (WTO, 2001, Table 1.9).

RTAs were accepted by GATT from the start. It would have been an
aberration to prevent a group of countries moving to complete free trade
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among themselves – the ultimate goal that GATT itself aspires to. Since
the original Article XXIV, which set out the general conditions for
the compatibility of RTAs with GATT rules, provisions for regional
economic integration have been extended. Developing countries may
have recourse to preferential agreements under the so-called ‘‘En-
abling Clause’’ of the 1979 decision, which permits differential and more
favourable treatment for developing countries in the global trade system.
Article V of the General Agreement on Trade in Services (GATS) sets
out the rules for RTAs covering trade in services in the 1994 Agreement
setting up the WTO.

Is regionalism a game for big players such as the European Union and
the United States? It looked that way in the 1990s, but the international
trade environment has changed profoundly over recent years. Develop-
ing countries have begun to claim more ‘‘ownership’’ over multilateral
institutions and they too are investing more in capacity-building for re-
gionalism. In Africa, where the 1990s was a lost decade for development,
a radical new departure for continental-wide integration on the basis of
the European model has been initiated.

The New Economic Partnership for Development in Africa (NEPAD),
launched in 2001 by the founding states of South Africa, Nigeria, Egypt,
Senegal and Algeria, plans to rebuild the African continent through
attracting foreign direct investment (FDI) from industrial countries. It
received the support of the G-8 countries at their summit meeting in
Canada in June 2002. When NEPAD was unveiled, Africa’s economic
decline was reflected in the fact that 34 African countries ranked among
the world’s least developed countries, compared with 27 in 1996. Over-
seas development aid to Africa had fallen from US$24.2 billion in 1989 to
US$14.2 billion in 1999, and, according to the United Nations, FDI was
set to fall by 40 per cent in 2001, even before the terrorist events of Sep-
tember 11 in the United States.

In return for economic help, NEPAD offers ‘‘good governance’’, peace
and security. In parallel to NEPAD, a new vision of African Union has
emerged based on the EU model of peace and economic prosperity. The
old Organization of African Unity (OAU), which adhered rigidly to the
old principle of non-interference in the domestic affairs of a country, has
become discredited in the face of genocide, crimes against humanity and
other horrendous aggressions perpetrated by governments against their
citizens. Consequently, the OAU failed to provide the framework for
either political stability or economic growth. Many African countries
now recognize the need for collective decisions to ensure peace and
security.

With the collapse of states in Somalia and elsewhere, the spread of the
AIDs epidemic and the slashing of public sector spending on health and
education, there is a sense of urgency to act. The major constraint on
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African countries’ development is the size of national markets. Africa
needs to regionalize its markets to attract FDI. Trade liberalization
would give African countries the capacity to diversify their economies.
African countries need to break down internal barriers to trade and
investment, which will allow African farmers to market their products in
neighbouring countries and to develop South–South trade.

Old and new theories of regional integration

Why do countries regionalize? Neo-classical trade economists have
always considered that regionalism was politically motivated. The goal of
European economic integration was to achieve peace in Europe. The
European Economic Community (EEC) was a child of the Cold War in
much the same way that the Council for Mutual Economic Assistance
was in Eastern Europe. Although the EEC had a very narrow economic
mandate, its ultimate mission was political. The quantum leap from the
internal market to monetary union was in response to the fall of the
Berlin Wall and to integrate a reunited Germany into Europe.

The growth of RTAs in developing countries was also influenced by
the Cold War. Some economists encouraged developing countries to
create RTAs as the only viable means of economic development – to
diversify their economy, to develop intra-industry trade and to develop
South–South trade. However, many schemes of regional economic inte-
gration in Africa and Latin America were built on closed economy prin-
ciples and insulation against outside competition.

The dual nature of RTAs implies the simultaneous existence of both
liberalization and protectionism. Hence the recurring question: are RTAs
‘‘building blocks’’ or ‘‘stumbling blocks’’ to global trade liberalization?
As long as the external protection of the new trade bloc does not ex-
ceed that which existed prior to its formation, and internal liberalization
covers substantially all trade, then RTAs will be welfare increasing and,
thus, building blocks towards global liberalization.4

Old regionalism

The old regionalism theory was based on the concepts of trade creation
and trade diversion derived from a partial equilibrium analysis of the
welfare effects of tariff elimination.5 The theory can give no definitive
answer as to which effect will predominate. That depends on whether
RTAs encourage or discourage protection of internal industries. To the
extent that industries inside the RTA are protected there is trade diver-
sion; therefore those preferential trade arrangements are definitely
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‘‘second best’’ to multilateral trade liberalization. The opposite is true in
the case of trade creation.

The customs union theory fails to take into account the dynamic effects
of RTAs – arguably the most important in the long run. A larger regional
market offers opportunities for economies of scale, stimulates competi-
tion and provides incentives for investment. Achieving economies of
scale is very important for firms in small countries, and especially in de-
veloping countries. Economies of scale may occur through product spe-
cialization enabling firms in two countries to specialize in particular
product lines instead of producing the full product line (to rationalize
production and to internationalize production).

Perhaps the most important effect of an RTA is the stimulus to com-
petition and investment that it brings. Large firms in small countries pro-
tected by tariffs will lose their monopolistic quiet life as border protection
falls, forcing them to compete in the larger market. The investment
stimulus will include foreign direct investment, which brings added com-
petition. Further competition comes from foreign multinational enter-
prises (MNEs), which bring new technology, finance and managerial
know-how. As MNEs jump over the external tariff wall of the RTA and
switch to direct production inside, the growing dynamic market will at-
tract more foreign investors. Firms ‘‘follow the leader’’ for fear of missing
out on lucrative new markets.

Customs union theory ignores transport costs, which can ultimately
decide the fate of an RTA. Transport costs between countries geograph-
ically far apart will prevent the equalization of goods’ prices after the
formation of an RTA. For an historical example, compare the original six
countries of the EEC (EEC-6) with the seven countries of the European
Free Trade Area (EFTA-7). The original EEC-6 (France, Germany,
Belgium, Holland, Luxembourg and Italy) all share borders, so that
transport costs after the removal of trade barriers were zero. The EFTA-
7 (the United Kingdom, Denmark, Norway, Sweden, Switzerland, Aus-
tria and Portugal) were geographically spread out – consider the huge
distance between Portugal and Sweden.

New regionalism

New regionalism theory integrates the dynamic effects of economic inte-
gration, the interaction between trade and investment, and the role of
institutional arrangements as incentives for regional integration.6

The new regionalism is determined by the structural changes in the
global economy of the 1990s brought about by globalization. Following
successive rounds of trade liberalization in the GATT/WTO, FDI has
become much more important in the global economy; investment flows
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are now growing faster than trade flows. Firms have an incentive to
switch from trade to FDI when trading costs (transport costs and gov-
ernment regulatory barriers) are high and investment costs (including
communications costs) are rapidly declining. The size of the market is
another factor that encourages FDI. Experience shows that, as countries
converge in their factor endowments, technical efficiency and market
size, there will be a move from intra-industry trade to intra-industry in-
vestment, provided that transport costs remain significant.7 The new re-
gionalism differs from the old regionalism in a number of important ways.. Typically, the new regionalism involves a number of small countries

that are willing to link up with a large neighbouring country, which
plays the role of regional hegemon.. The small countries are involved in a process of unilateral liberaliza-
tion and they want to consolidate it by linking up with a large anchor
country.. The new regionalism is about deep integration – it goes beyond lib-
eralization of trade in goods and deals with services and investment
issues.. There is no big bang trade liberalization but rather a slow gradualist
approach.. The new regionalism occurs between countries that are geographically
close to each other.. Small countries consider RTAs a means to strengthen their bargaining
position in international trade negotiations.
Are the political economy dynamics of the new regionalism fun-

damentally different from those of multilateral trade liberalization? In
practice, multilateral trade liberalization is a mercantilist exercise in
which governments weigh up the ‘‘benefits’’ of foreign market access for
their exporters against the ‘‘costs’’ of increased import competition for
their home industries.

The larger the reduction in multilateral trade barriers, the greater the
costs in terms of adverse effects on special interests at home, a factor that
has to be reckoned with in national elections. Governments turn to re-
gionalism because, by negotiating with a small number of countries, they
will reduce the number of special interests affected. There is a trade-off
here: with a smaller number of partners, a country can reach agreement
on regulatory barriers to deeper integration.

How does the trade-off translate into benefits? Multilateral trade lib-
eralization fosters global trade but it increases transport costs relative to
regional trade. At the same time, the dramatic fall in communications
costs is driving the shift from exporting to FDI. So regional integration
that fosters investment creation is preferable to further multilateral trade
liberalization.
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Since the size of the market is crucial in attracting FDI, small countries
compete to attract foreign investment by ‘‘regionalizing’’ their market.
Small countries may be willing to pay a premium for this by undertaking
considerable economic reforms. By linking up with a large country, small
countries gain credibility in the eyes of foreign investors based on the
belief that the large country will play the role of hegemon in the club and
will enforce the rules. Take the example of Ireland as a gateway to the
European internal market and its commitment to European monetary
union (EMU). In contrast, some foreign investors have expressed doubts
about their continued presence in the United Kingdom if it stays outside
of EMU.

International trade arrangements can be analysed from a club theory
perspective (Fratianni and Pattison, 2001). Clubs are institutions in which
members are willing to pay for the ‘‘costs’’ of belonging in order to enjoy
the ‘‘benefits’’. The benefit to a member country of a club is considered
to be roughly equal to its share of global real gross domestic product. The
cost will be calculated in terms of the costs of decision-making, which are
determined by the institutional arrangements. Each country will evaluate
its membership of the club in terms of overall costs and benefits.

The cost–benefit analysis of club membership is used to explain US
hegemony in GATT after the Second World War. At that time the
United States produced approximately 60 per cent of global industrial
output and it needed open markets for its exports. It was therefore will-
ing to play the hegemon in the club and to bear more than its share of
costs by underwriting international economic reconstruction such as the
Marshall Plan. It was also the locomotive of trade liberalization in GATT
and tolerated developing countries acting as free-riders for a long time.

Today, with the rise of competing powers (notably the European
Union and Japan and, increasingly, the emerging market economies of
South-East Asia), the share of US global industrial output has fallen to
30 per cent. As the benefits of global leadership have declined, the costs
have increased. The most costly form of decision-making is unanimity,
which prevails in global multilateral institutions; and, as the number of
GATT members has increased from the original 23 to some 142 coun-
tries, the difficulty of arriving at decisions has become accordingly more
costly. Under these conditions, the United States no longer has an in-
centive to play the leadership role.

Regional trade arrangements are also clubs based on countries’ evalu-
ation of the costs and benefits of membership. There is usually a leader
that is willing to pay more than its share of costs in order to reap the
corresponding benefits. Take the example of Germany, which was the
largest financial contributor to the EU budget but was also the largest
producer and exporter in the Union. The benefits of guaranteed access to
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the large EU market have increased as the costs have declined through
greater use of majority voting.

Regionalism and global economic governance

Regional trade agreements are more manageable than multilateral nego-
tiations because they involve smaller numbers, and, because the members
are more homogeneous, decision-making is more efficient. International
cooperation is easier among a more limited number of countries with one
or two large players, so RTAs create conditions favourable to leadership
at the regional level and are therefore growing.

However, it needs to be reiterated that trade liberalization at the
global level will bring the greatest efficiency gains. This is as true of the
liberalization of regulatory barriers in the new trade areas as of the lib-
eralization of tariffs in merchandise trade. So far, only a very small pro-
portion of services have been liberalized by the majority of WTO mem-
bers, although the ‘‘inbuilt negotiations’’ that started in 2000 are intended
to speed up the process of liberalization and to make it irreversible. Yet
the GATS negotiations are headed for trouble, which is symptomatic of
the more generalized problem of the WTO’s ‘‘democratic deficit’’.

The GATS negotiations are more about domestic regulation in its
member countries than about liberalization of border measures. The
GATS provision that domestic legislation should not constitute an un-
necessary barrier to trade could affect a wide range of national regu-
lations relating to environmental and consumer protection, public health,
education and culture – all of which could be challenged as a technical
barrier to trade. In the event of a dispute, the powerful Dispute Settle-
ment Body (DSB) could judge that the national regulation constitutes an
infringement of GATS. Because the WTO will decide what the ‘‘least
trade restrictive’’ measure should be, the WTO could indirectly act as a
force for deregulation and ‘‘privatization by the back door’’.8 Thus the
WTO could overturn domestic legislation enacted by sovereign parlia-
ments without any responsibility for transparency (public debate with
citizens) or accountability to citizens. A similar approach to the nego-
tiation of a multilateral agreement on investment sealed its fate in the
Organisation for Economic Co-operation and Development in 1999. So
global trade negotiations can no longer be left to economics; politics is
now as important as economics.

The politics debate is about various aspects of the democratic deficit.
Civil society groups are concerned about the impairment of sovereignty
in the only locus in which it resides – in nation-states – and the ever
greater intrusion into sovereignty of multilateral institutions in which
democratic control is almost completely lacking. These groups have de-
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manded institutional reforms to allow for ‘‘internal transparency’’, which
would allow all countries, especially developing countries, to participate
equally and effectively in decision-making. They have called for greater
‘‘external transparency’’, which would allow NGOs to participate more
actively, in other words to achieve participative democracy. And, thirdly,
they have called for reform of the DSB mechanism to prevent the emer-
gence of a hierarchy of laws that places WTO law above other systems of
public international law, notably international environmental law.

The dilemmas of global economic governance

Any country that wants to have an open economy must sacrifice sover-
eignty to some degree. Openness to international flows of trade, tech-
nology, investment and capital leads to economic growth. Countries have
accepted increasing interdependence for the past 50 years in order to
achieve greater efficiency gains. But global economic governance calls
for a system that satisfies the criteria of equity and legitimacy as well as
efficiency.

Figure 11.1 shows the dilemmas inherent in global economic gover-
nance.9 In international monetary relations, a country cannot simulta-
neously have all three policies of monetary autonomy, capital mobility
and an international monetary system of fixed exchange rates, for ex-
ample the Bretton Woods system. If it has monetary autonomy and cap-
ital mobility, it must have flexible exchange rates. If it wants to have fixed
exchange rates and monetary autonomy, it must restrict capital mobility.

In international trade relations, a country cannot have trade autonomy
(in the sense of unilaterally deciding its own trade policy), multilateral
trade liberalization and international free trade. If it wants to pursue a
unilateral trade policy (decide its own level of protection and discri-
minate between trading partners) and have international trade, it will
be excluded from the multilateral trade system. If a country becomes
a member of the multilateral trade system and practises international
trade, it has to give up its own trade autonomy.

We can view the political dilemma of democratic governance in the
same framework. Globalization means enhanced trade and financial in-
tegration in the global economy. Economic globalization would ideally
require global government. Either we have nation-states managing eco-
nomic globalization, without global government, or we create a global
government to manage economic globalization, which would imply the
end of national sovereignty. How can we resolve the dilemma? Since
global government is not realistic in the immediate future, we need to
design a system of global governance based on the principles of effi-
ciency, equity and legitimacy.

It is necessary to satisfy the criterion of efficiency so that countries will
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reap the gains from trade. Equity requires the benefits accruing from in-
ternational trade liberalization to be fairly distributed. Trade liberaliza-
tion is sold to the general public on the promise of increased economic
welfare and lower prices for consumers. But where special interest
groups have access to the political system they can succeed in creaming
off a disproportionate share of the benefits. Sovereignty and legitimacy
are closely connected. A national government of a sovereign state gets its
legitimacy from the ‘‘will of the people’’ who have voted it into power.
International organizations that are run by technocrats cannot have this
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legitimacy; but they can be made more transparent and accountable
(Esty, 2002).

The WTO and global trade governance

The success of GATT in the first 50 years of its existence was measured
by an unprecedented expansion in international trade, which led to in-
creased living standards in many parts of the world. As rich and poor
countries flocked to join, it became the only trade game in town. But the
Uruguay Round, which was the eighth round of trade negotiations in
the GATT, marked a watershed in the history of trade liberalization. The
final outcome, which was accepted as a single undertaking, was very dif-
ferent from the previous GATT model of exchange concessions based
on reciprocity. The undemocratic nature of the decision-making led to
skewed results favouring rich over poor countries and corporate profits
over citizens’ well-being.

Asymmetric North–South benefits

The net balance of the Uruguay Round was more favourable to industrial
than to developing countries. The agenda attempted to strike the right
balance between opening up new areas of special interest to industrial
countries, such as services and intellectual property rights, and reducing
the entrenched protectionism in sectors of particular interest to develop-
ing countries, notably in agriculture and textiles/clothing. But the final
outcome resulted in developing countries making far greater concessions
than industrial countries on market access (Finger and Nogues, 2002).

The developing countries took the whole Uruguay Round package
without realizing what the high cost and the profound significance would
be. The concessions granted by the developing countries in new areas
such as customs valuation and Trade-Related Aspects of Intellectual
Property Rights (TRIPS) imposed high costs of implementation. In many
of the poorest countries, institutional capacity and human resources were
not adequate. Industrial countries, in contrast, already had such an in-
frastructure in place.

Industrial countries preserve hard-core protectionism

From the early days of GATT, agricultural trade was kept outside of
standard international trade rules. The Uruguay Round aimed to subject
agriculture to market disciplines through a tariffication of the numerous
non-tariff barriers and then engaging in significant tariff reductions. The
complexity of the agricultural negotiations was such that no significant
liberalization was achieved. Despite the Uruguay Round, aggregate pub-
lic support for agriculture in industrial countries has even increased.
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The integration of textiles trade into standard GATT law was also a
goal of the Uruguay Round. Here, too, complexity and obfuscation re-
sulted from the fact that much of the market liberalization in industrial
countries was put off until 2005. The textiles/clothing sector is of major
importance to developing countries.

Unequal access for stakeholders

The Uruguay Round raised the profile of multinational corporations
(MNCs) in multilateral trade negotiations. They were highly visible and
played an intensely active role on the periphery of the negotiations. This
was particularly true of the pharmaceutical industry, which lobbied hard
for TRIPS; it was at its behest that the US industry pushed it through.
The fact that the MNCs were successful in influencing the negotiations
and getting an outcome that was in their favour made them an obvious
target for their critics and for those who said that the Uruguay Round
was conducted primarily in the interests of MNCs.

Democratic deficit writ large

The new institutional structure created an organization with very strong
judicial powers, which could enforce WTO rules on its members through
the use of sanctions, but with very weak executive powers and an almost
complete absence of parliamentary involvement. Such unbalanced con-
stitutional powers would in effect impair the ability of national parlia-
ments to exercise their sovereign right to legislate.

The links between global trade and financial governance

Since the 1990s, financial liberalization has been fostered through the
Financial Services Agreement in the WTO and an activist policy on
capital liberalization by the International Monetary Fund (IMF).10 The
undemocratic character of decision-making in the IMF has become the
focus of debate recently. Research at Warwick University in the United
Kingdom shows that the present system of weighted voting leads to
an over-concentration of power in the hands of the United States and
a corresponding underrepresentation of voting power for developing
countries (for example India).

Financial liberalization is more destabilizing in developing countries
than in industrialized countries. This is shown by the magnitude of the
‘‘GDP gaps’’ that have occurred following financial liberalization, espe-
cially after external liberalization. Financial liberalization usually creates
a boom–bust cycle. The bust is longer than the boom and this can have
a major negative effect economically, politically and socially. The bust
effect is much harsher in developing countries, and affects the poorest
people worst where there is no safety net in the form of social welfare.
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The evidence seems to show that financial liberalization contributes to
banking and currency crises. Through which channels does this occur?
Internal liberalization may lead to excessive risk-taking in the absence of
adequate supervision and regulation. External liberalization leads to
volatile flows of ‘‘hot money’’, which may destabilize the currency.
Wyplosz (2001) provides a survey of the new thinking about the causal
link between financial liberalization and financial or currency crisis.

If financial liberalization often leads to a crisis, and that crisis is typi-
cally followed by a sharp recession, the major policy question is: is it
worth it? Financial liberalization is dangerous in the medium term but it
has positive long-term effects. Therefore the following factors should be
taken into consideration in order to minimize the risks in the short and
medium term. Financial liberalization should be conducted in a gradualist
manner and not before the proper economic and institutional framework
is in place. The sequencing of liberalization is all important. The first
steps are free trade and internal liberalization, with accompanying pru-
dential regulation of banks, before moving to external liberalization. It is
increasingly recognized that there are market failures in financial mar-
kets. The appropriate model of capital liberalization is the European one
of slow and gradual financial liberalization.

The European model of regional governance

The European Union, which was established to integrate neighbouring
markets into one single internal market, provides an advanced model
of regulation in multiple jurisdiction systems. With widening, as it grew
from 6 to 15 members, and deepening, as it evolved from a customs union
to an internal market and monetary union, the Union gradually took on a
more federalist character. Although undergoing dynamic development,
the European Union is not moving inevitably towards a ‘‘European
superstate’’ but rather has a system of multi-level governance11 based on
the organizing principle of subsidiarity. The institutional structure for
decision-making has solved the structural dilemma of sovereignty-sharing
through the creation of supranational institutions, which provide for
qualified majority voting (see figure 11.2).

The EU regulatory model also suffers from a democratic deficit and it
does not satisfy the principles of efficiency, equity and legitimacy (Karls-
son, 2001). To date, it has been unable to reconcile these three principles
in an acceptable balanced manner. The major achievement of the Euro-
pean Union has been the creation of a comprehensive system of eco-
nomic governance. But that has not satisfied the citizens of Europe, whose
loyalty remains anchored in their nation-states. A positive analysis of the
evolution of the EU regulatory model is given in the following subsection.
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A positive analysis of the EU model of governance

Trade

The single market programme of 1992, which is the centrepiece of the
European Union’s internal governance, included a number of measures
that improved market access for traders and investors from third coun-
tries:. the removal of a vast array of quantitative restrictions including quo-

tas, voluntary export restraints and orderly marketing arrangements in
a number of sectors;. the removal of physical barriers, notably the elimination of customs
controls at national borders;. technical barriers to trade, such as national regulations and standards,
either harmonized or subjected to mutual recognition;. the liberalization of barriers to trade in services, including the right of
establishment;. the harmonization or streamlining of barriers to business operations,
including company law and taxation, to facilitate cross-border business
practice;. the deregulation and liberalization of state-controlled monopolies, for
example telecommunications;. the liberalization of public procurement.

Finance

The European Union has created a zone of financial and monetary sta-
bility. Financial governance is a horizontal model that includes liberal-
ization, competition and prudential regulation. Central to the approach is
the recognition of interdependence between these three elements:. financial liberalization was introduced in an appropriate sequenced

manner;

Deep economic integration

National
sovereignty

European  
superstate

Supranational
European 
institutions

Figure 11.2 The European model of governance
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. capital liberalization was implemented gradually and with clearly de-
fined exceptions;. standards for prudential regulation and supervision of all financial in-
stitutions were harmonized at EU level;. responsibility for banking supervision was shared between the mem-
ber states and the European Commission.

Monetary union

Since the currency crisis in 1992–3, the European Union has been a zone
of monetary stability. The path to monetary union, which was mapped
out in the Maastricht Treaty, called for convergence of members’ macro-
economic policies. Between 1992 and 2002 the European Union moved
gradually away from the adjustable peg model of the exchange rate
mechanism, to institutionally fixed exchange rates, to a single currency.

Environment and social policy

Sustainable development has been adopted as a Treaty goal since the
Amsterdam Treaty (1999) and environmental considerations must be in-
corporated into all EU policies. The social market model, which provided
a safety network against shocks from openness to global trade, has been
Europeanized to a growing extent. Labour market standards governing
health and safety in the workplace have been set at EU level and the
Commission is responsible for promoting a social dialogue between
management and labour at the EU level. Redistribution of income to the
poorest regions of the Union has been achieved through the structural
funds.

Normative analysis of the EU regulatory model

The EU system of multi-level governance, based on the organizing prin-
ciple of subsidiarity, implies that decision-making should operate at dif-
ferent levels, including local/regional, national and European level. De-
cision-making should be as close as possible to EU citizens. Subsidiarity
was included in the Maastricht Treaty of 1993 as a safeguard mechanism
against any major shift of power to the centre.

However, subsidiarity did not satisfy EU citizens – far from it. Since
Maastricht there has been a backlash against the European Union and
citizens have become much more openly critical. Many of the new eco-
nomic rights acquired by corporations in the internal market reduced
their responsibilities to labour, to the environment and to communities
and governments that provided the infrastructure necessary for those
corporations to be profitable. Monetary union has prevented national
governments from Keynesian deficit-spending to create jobs even when
unemployment is very high.
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Citizens fear that their governments can no longer protect their basic
rights against the European Union, which is acting as a Trojan horse for
economic globalization. The new economic policies are being made by
EU institutions, which are not subject to the normal democratic control
prevailing in sovereign states. Democracy is defined as ‘‘government by
the people’’ – citizens can exercise control over the government by hold-
ing it accountable for its actions and by voting it out of office if they are
not satisfied. In the European Union there is bureaucratic but not demo-
cratic control over its institutions.

The future drivers of European integration will not just be institutional
reforms. The main challenges will be how to achieve legitimacy for
EU institutions and to win the loyalty of European citizens. How can a
common European identity be created? Institutional reforms, from the
top down and forced upon citizens, when there is no feeling of common
values, will not create a community of solidarity. The EU leaders need
to define more clearly the mission of the European Union and its future
role in world affairs. European citizens now consider that ‘‘the future of
Europe is Europe in the world’’.12 The central focus is now on develop-
ing democratic governance.

The future of Europe: Democratic governance

The European Convention, which was set up in February 2002, has been
mandated to prepare for major constitutional reform of the European
Union. Europe’s ultimate political destiny is still undefined, as expressed
in the oxymoron ‘‘Federation of Nation-States’’. Whatever the outcome
of the Convention process, the EU form of governance must be reformed
to achieve a proper separation and balance of constitutional powers
among the institutions and a stronger role for Europe in the world:. The Commission, which has a monopoly on proposing legislation,

must become a democratically legitimate executive.. The European Parliament, which is the only directly elected institu-
tion, should be given appropriate legislative powers in co-decision with
the Council of Ministers.. The Council of Ministers must operate transparently, with qualified
majority voting in place of the ‘‘horse-trading’’ package deal method
that currently prevails.. The European Union must improve its relations with civil society.
The Charter of Fundamental Rights should be incorporated into a
future constitutional treaty. This Charter covers individual and collec-
tive rights and their recognition would lead to public involvement in
policy-making.. The European Union must become a community of common values. It
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must be built from the bottom up and provide for participatory de-
mocracy to complement representative democracy.. The European Union must become a more effective global actor.
It must accept responsibilities in the world commensurate with its
economic power. It therefore needs a coherent common external pol-
icy for trade, finance, development, environment, peace-keeping and
peace enforcement, and it must contribute to the reform of global
multilateral institutions. Policy coherence matters.

Conclusions

This chapter has focused on the amazing growth of RTAs in the global
economy since the 1990s. According to the WTO, there is now a complex
network of over 160 regional trade agreements in force and almost all
WTO members participate in one or more of these. Despite the rapid
growth of RTAs, there has not been a significant increase in the share of
intraregional trade as a proportion of overall global trade.

So what is driving the new regionalism? Paradoxically, globalization is
a major driver. Globalization has fundamentally changed the structural
conditions of the international economy and FDI now plays a much more
important role than in the past. This has made the old customs union
theory obsolete. The new theory, based on investment creation and re-
gionalization of markets, provides a more robust explanation of why
countries are ‘‘racing to regionalize’’.

Institutional arrangements matter. Regional organizations are more
manageable than global institutions because they have fewer and more
homogeneous members. This makes for more efficient decision-making
and, in addition, provides incentives for a regional leader to emerge as
hegemon. Regionalism is still largely concentrated in the North, but that
may now be set to change. Developing countries have become increas-
ingly disillusioned with the global multilateral institutions, which are seen
to operate more in the interests of the industrial countries and delivered
very unbalanced outcomes in the 1990s. Recent developments in Africa,
Latin America and Asia point to a bigger role for regionalism in the
future.

The European Union pioneered the old regionalism of the 1960s and
the deep integration of the new regionalism. European integration has
always been a few steps ahead of global integration. Now the EU debate
has shifted to resolving the democratic legitimacy of its governance sys-
tem. Will the future constitutional treaty of Europe reconcile efficiency,
legitimacy and effective participation of civil society in policy-making? If
it does, it will be a laboratory for the rest of the world and quite possibly
a role model.
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Appendix

Table 11A.1. Regional trade agreements notified to the GATT/WTO and in force, by date of entry into force, as of 30 June 2002

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

EC (Treaty of
Rome)

1-Jan-58 10-Nov-95 GATS Art.
V

Services
agreement

REG39 Under factual
examination

. . .

EC (Treaty of
Rome)

1-Jan-58 24-Apr-57 GATT Art.
XXIV

Customs
union

. . . Report adopted 6S/70 & 109
29.11.57

EFTA
(Stockholm
Convention)

3-May-60 14-Nov-59 GATT Art.
XXIV

Free trade
agreement

REG85 Report adopted 9S/70
04.06.60

CACM 12-Oct-61 24-Feb-61 GATT Art.
XXIV

Customs
union

REG93 Report adopted 10S/98
23.11.61

TRIPARTITE 1-Apr-68 23-Feb-68 Enabling
Clause

Other . . . Report adopted 16S/83
14.11.68

EFTA accession
of Iceland

1-Mar-70 30-Jan-70 GATT Art.
XXIV

Accession to
free trade
agreement

. . . Report adopted 18S/174
29.09.70

EC–OCTs 1-Jan-71 14-Dec-70 GATT Art.
XXIV

Free trade
agreement

REG106 Report adopted 18S/143
09.11.71

EC–Malta 1-Apr-71 24-Mar-71 GATT Art.
XXIV

Customs
union

REG102 Report adopted 19S/90
29.05.72

EC–Switzerland
and
Liechtenstein

1-Jan-73 27-Oct-72 GATT Art.
XXIV

Free trade
agreement

REG94 Report adopted 20S/196
19.10.73

EC accession of
Denmark,
Ireland and
United
Kingdom

1-Jan-73 7-Mar-72 GATT Art.
XXIV

Accession to
customs
union

. . . Report adopted C/M/107
11.07.75

2
96



PTN 11-Feb-73 9-Nov-71 Enabling
Clause

Other . . . Examination not
requested

. . .

EC–Iceland 1-Apr-73 24-Nov-72 GATT Art.
XXIV

Free trade
agreement

REG95 Report adopted 20S/158
19.10.73

EC–Cyprus 1-Jun-73 13-Jun-73 GATT Art.
XXIV

Customs
union

REG97 Report adopted 21S/94
21.06.74

EC–Norway 1-Jul-73 13-Jul-73 GATT Art.
XXIV

Free trade
agreement

. . . Report adopted 21S/83
28.03.74

CARICOM 1-Aug-73 14-Oct-74 GATT Art.
XXIV

Customs
union

REG92 Report adopted 24S/68
02.03.77

Bangkok
Agreement

17-Jun-76 2-Nov-76 Enabling
Clause

Other . . . Report adopted 25S/109
14.03.78

EC–Algeria 1-Jul-76 28-Jul-76 GATT Art.
XXIV

Free trade
agreement

REG105 Report adopted 24S/80
11.11.77

PATCRA 1-Feb-77 20-Dec-76 GATT Art.
XXIV

Free trade
agreement

. . . Report adopted 24S/63
11.11.77

EC–Egypt 1-Jul-77 15-Jul-77 GATT Art.
XXIV

Free trade
agreement

REG98 Report adopted 25S/114
17.05.78

EC–Jordan 1-Jul-77 15-Jul-77 GATT Art.
XXIV

Free trade
agreement

REG100 Report adopted 25S/133
17.05.78

EC–Lebanon 1-Jul-77 15-Jul-77 GATT Art.
XXIV

Free trade
agreement

REG100 Report adopted 25S/142
17.05.78

EC–Syria 1-Jul-77 15-Jul-77 GATT Art.
XXIV

Free trade
agreement

REG104 Report adopted 25S/123
17.05.78

ASEAN 31-Aug-77 1-Nov-77 Enabling
Clause

Other . . . Report adopted 26S/321
29.01.79

SPARTECA 1-Jan-81 20-Feb-81 Enabling
Clause

Other . . . Examination not
requested

. . .

EC accession of
Greece

1-Jan-81 24-Oct-79 GATT Art.
XXIV

Accession to
customs
union

. . . Report adopted 30S/168
09.03.83

LAIA 18-Mar-81 1-Jul-82 Enabling
Clause

Other . . . Examination not
requested

. . .29
7



Table 11A.1. (cont.)

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

CER 1-Jan-83 14-Apr-83 GATT Art.
XXIV

Free trade
agreement

REG111 Report adopted 31S/170
02.10.84

United States–
Israel

19-Aug-85 13-Sep-85 GATT Art.
XXIV

Free trade
agreement

. . . Report adopted 34S/58
14.05.87

EC accession of
Portugal and
Spain

1-Jan-86 11-Dec-85 GATT Art.
XXIV

Accession to
customs
union

. . . Report adopted 35S/293
19.10.88

CAN 25-May-88 12-Oct-92 Enabling
Clause

Other . . . Examination not
requested

. . .

CER 1-Jan-89 22-Nov-95 GATS Art.
V

Services
agreement

REG40 Consultations
on draft
report

. . .

GSTP 19-Apr-89 25-Sep-89 Enabling
Clause

Other . . . Examination not
requested

. . .

Laos–Thailand 20-Jun-91 29-Nov-91 Enabling
Clause

Other . . . Examination not
requested

. . .

EC–Andorra 1-Jul-91 25-Feb-98 GATT Art.
XXIV

Customs
union

REG53 Factual
examination
concluded

. . .

MERCOSUR 29-Nov-91 5-Mar-92 Enabling
Clause

Customs
union

COMTD/1 Under factual
examination

. . .

AFTA 28-Jan-92 30-Oct-92 Enabling
Clause

Other . . . Examination not
requested

. . .

EC–Czech
Republic

1-Mar-92 13-May-96 GATT Art.
XXIV

Free trade
agreement

REG18 Factual
examination
concluded

. . .

2
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EC–Slovak
Republic

1-Mar-92 13-May-96 GATT Art.
XXIV

Free trade
agreement

REG18 Factual
examination
concluded

. . .

EC–Hungary 1-Mar-92 3-Apr-92 GATT Art.
XXIV

Free trade
agreement

REG18 Consultations
on draft
report

. . .

EC–Poland 1-Mar-92 3-Apr-92 GATT Art.
XXIV

Free trade
agreement

REG18 Factual
examination
concluded

. . .

EFTA–Turkey 1-Apr-92 6-Mar-92 GATT Art.
XXIV

Free trade
agreement

REG86 Report adopted 40S/48
17.12.93

EFTA–Czech
Republic

1-Jul-92 3-Jul-92 GATT Art.
XXIV

Free trade
agreement

REG87 Report adopted 41S/116
08.12.94

EFTA–Slovak
Republic

1-Jul-92 3-Jul-92 GATT Art.
XXIV

Free trade
agreement

REG88 Report adopted 41S/116
08.12.94

Czech Republic–
Slovak
Republic

1-Jan-93 30-Apr-93 GATT Art.
XXIV

Customs
union

REG89 Report adopted 41S/112
04.10.94

EFTA–Israel 1-Jan-93 1-Dec-92 GATT Art.
XXIV

Free trade
agreement

REG14 Factual
examination
concluded

. . .

CEFTA 1-Mar-93 30-Jun-94 GATT Art.
XXIV

Free trade
agreement

REG11 Consultations
on draft
report

. . .

Kyrgyz Republic–
Russian
Federation

24-Apr-93 15-Jun-99 GATT Art.
XXIV

Free trade
agreement

REG73 Under factual
examination

. . .

EC–Romania 1-May-93 23-Dec-94 GATT Art.
XXIV

Free trade
agreement

REG2 Factual
examination
concluded

. . .

EFTA–Romania 1-May-93 24-May-93 GATT Art.
XXIV

Free trade
agreement

REG16 Factual
examination
concluded

. . .

29
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Table 11A.1. (cont.)

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

Faroe Islands–
Norway

1-Jul-93 13-Mar-96 GATT Art.
XXIV

Free trade
agreement

REG25 Factual
examination
concluded

. . .

Faroe Islands–
Iceland

1-Jul-93 23-Jan-96 GATT Art.
XXIV

Free trade
agreement

REG23 Factual
examination
concluded

. . .

EFTA–Bulgaria 1-Jul-93 30-Jun-93 GATT Art.
XXIV

Free trade
agreement

REG12 Factual
examination
concluded

. . .

MSG 22-Jul-93 7-Oct-99 Enabling
Clause

Other . . . Examination not
requested

. . .

EFTA–Hungary 1-Oct-93 23-Dec-93 GATT Art.
XXIV

Free trade
agreement

REG13 Consultations
on draft
report

. . .

EFTA–Poland 15-Nov-93 20-Oct-93 GATT Art.
XXIV

Free trade
agreement

REG15 Factual
examination
concluded

. . .

EC–Bulgaria 31-Dec-93 23-Dec-94 GATT Art.
XXIV

Free trade
agreement

REG1 Factual
examination
concluded

. . .

EEA 1-Jan-94 10-Oct-96 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

NAFTA 1-Jan-94 1-Feb-93 GATT Art.
XXIV

Free trade
agreement

REG4 Consultations
on draft
report

. . .

3
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EC–Hungary 1-Feb-94 27-Aug-96 GATS Art.
V

Services
agreement

REG50 Consultations
on draft
report

. . .

EC–Poland 1-Feb-94 27-Aug-96 GATS Art.
V

Services
agreement

REG51 Factual
examination
concluded

. . .

BAFTA 1-Apr-94 15-Jun-99 GATT Art.
XXIV

Free trade
agreement

REG77 Factual
examination
concluded

. . .

NAFTA 1-Apr-94 1-Mar-95 GATS Art.
V

Services
agreement

REG4 Consultations
on draft
report

. . .

Georgia–Russian
Federation

10-May-94 21-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG118 Under factual
examination

. . .

COMESA 8-Dec-94 29-Jun-95 Enabling
Clause

Other . . . Examination not
requested

. . .

CIS 30-Dec-94 1-Oct-99 GATT Art.
XXIV

Free trade
agreement

REG82 Under factual
examination

. . .

Romania–
Moldova

1-Jan-95 24-Sep-97 GATT Art.
XXIV

Free trade
agreement

REG44 Factual
examination
concluded

. . .

EC–Lithuania 1-Jan-95 26-Sep-95 GATT Art.
XXIV

Free trade
agreement

REG9 Factual
examination
concluded

. . .

EC–Estonia 1-Jan-95 30-Jun-95 GATT Art.
XXIV

Free trade
agreement

REG8 Factual
examination
concluded

. . .

EC–Latvia 1-Jan-95 30-Jun-95 GATT Art.
XXIV

Free trade
agreement

REG7 Factual
examination
concluded

. . .

EC accession of
Austria,
Finland and
Sweden

1-Jan-95 20-Jan-95 GATT Art.
XXIV

Accession to
customs
union

REG3 Consultations
on draft
report

. . .
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Table 11A.1. (cont.)

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

EC accession of
Austria,
Finland and
Sweden

1-Jan-95 20-Jan-95 GATS Art.
V

Accession to
services
agreement

REG3 Consultations
on draft
report

. . .

EC–Bulgaria 1-Feb-95 25-Apr-97 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

EC–Czech
Republic

1-Feb-95 9-Oct-96 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

EC–Romania 1-Feb-95 9-Oct-96 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

EC–Slovak
Republic

1-Feb-95 27-Aug-96 GATS Art.
V

Services
agreement

REG52 Factual
examination
concluded

. . .

Faroe Islands–
Switzerland

1-Mar-95 8-Mar-96 GATT Art.
XXIV

Free trade
agreement

REG24 Factual
examination
concluded

. . .

EFTA–Slovenia 1-Jul-95 18-Oct-95 GATT Art.
XXIV

Free trade
agreement

REG20 Factual
examination
concluded

. . .

Kyrgyz Republic–
Armenia

27-Oct-95 4-Jan-01 GATT Art.
XXIV

Free trade
agreement

REG114 Under factual
examination

. . .

Kyrgyz Republic–
Kazakhstan

11-Nov-95 29-Sep-99 GATT Art.
XXIV

Free trade
agreement

REG81 Under factual
examination

. . .

3
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SAPTA 7-Dec-95 22-Sep-93 Enabling
Clause

Other . . . Examination not
requested

. . .

CEFTA accession
of Slovenia

1-Jan-96 8-Jan-98 GATT Art.
XXIV

Accession to
free trade
agreement

REG11 Consultations
on draft
report

. . .

EC–Turkey 1-Jan-96 22-Dec-95 GATT Art.
XXIV

Customs
union

REG22 Under factual
examination

. . .

Estonia–Ukraine 14-Mar-96 25-Jul-00 GATT Art.
XXIV

Free trade
agreement

REG108 Factual
examination
concluded

. . .

EFTA–Estonia 1-Jun-96 25-Jul-96 GATT Art.
XXIV

Free trade
agreement

REG28 Factual
examination
concluded

. . .

EFTA–Latvia 1-Jun-96 25-Jul-96 GATT Art.
XXIV

Free trade
agreement

REG29 Factual
examination
concluded

. . .

Georgia–Ukraine 4-Jun-96 21-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG121 Under factual
examination

. . .

Georgia–
Azerbaijan

10-Jul-96 21-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG120 Under factual
examination

. . .

Slovenia–Latvia 1-Aug-96 20-Feb-97 GATT Art.
XXIV

Free trade
agreement

REG34 Factual
examination
concluded

. . .

EFTA–Lithuania 1-Aug-96 25-Jul-96 GATT Art.
XXIV

Free trade
agreement

REG30 Factual
examination
concluded

. . .

Slovenia–Former
Yugoslav
Republic of
Macedonia

1-Sep-96 20-Feb-97 GATT Art.
XXIV

Free trade
agreement

REG36 Factual
examination
concluded

. . .

30
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Table 11A.1. (cont.)

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

Kyrgyz Republic–
Moldova

21-Nov-96 15-Jun-99 GATT Art.
XXIV

Free trade
agreement

REG76 Factual
examination
concluded

. . .

Slovak Republic–
Israel

1-Jan-97 30-Mar-98 GATT Art.
XXIV

Free trade
agreement

REG57 Factual
examination
concluded

. . .

Poland–Lithuania 1-Jan-97 30-Dec-97 GATT Art.
XXIV

Free trade
agreement

REG49 Factual
examination
concluded

. . .

Slovenia–Estonia 1-Jan-97 20-Feb-97 GATT Art.
XXIV

Free trade
agreement

REG37 Factual
examination
concluded

. . .

EC–Faroe Islands 1-Jan-97 19-Feb-97 GATT Art.
XXIV

Free trade
agreement

REG21 Under factual
examination

. . .

Canada–Israel 1-Jan-97 23-Jan-97 GATT Art.
XXIV

Free trade
agreement

REG31 Factual
examination
concluded

. . .

EC–Slovenia 1-Jan-97 11-Nov-96 GATT Art.
XXIV

Free trade
agreement

REG32 Factual
examination
concluded

. . .

Slovenia–
Lithuania

1-Mar-97 20-Feb-97 GATT Art.
XXIV

Free trade
agreement

REG35 Factual
examination
concluded

. . .

Israel–Turkey 1-May-97 18-May-98 GATT Art.
XXIV

Free trade
agreement

REG60 Factual
examination
concluded

. . .

3
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CEFTA accession
of Romania

1-Jul-97 8-Jan-98 GATT Art.
XXIV

Accession to
free trade
agreement

REG11 Consultations
on draft
report

. . .

Slovak Republic–
Latvia

1-Jul-97 14-Nov-97 GATT Art.
XXIV

Free trade
agreement

REG47 Factual
examination
concluded

. . .

Slovak Republic–
Lithuania

1-Jul-97 14-Nov-97 GATT Art.
XXIV

Free trade
agreement

REG48 Factual
examination
concluded

. . .

Czech Republic–
Latvia

1-Jul-97 13-Nov-97 GATT Art.
XXIV

Free trade
agreement

REG45 Factual
examination
concluded

. . .

EC–Palestinian
Authority

1-Jul-97 30-Jun-97 GATT Art.
XXIV

Free trade
agreement

REG43 Factual
examination
not started

. . .

Canada–Chile 5-Jul-97 13-Nov-97 GATS Art.
V

Services
agreement

REG38 Under factual
examination

. . .

Canada–Chile 5-Jul-97 26-Aug-97 GATT Art.
XXIV

Free trade
agreement

REG38 Factual
examination
concluded

. . .

Czech Republic–
Lithuania

1-Sep-97 13-Nov-97 GATT Art.
XXIV

Free trade
agreement

REG46 Factual
examination
concluded

. . .

EAEC 8-Oct-97 6-Apr-99 GATT Art.
XXIV

Customs
union

REG71 Under factual
examination

. . .

Czech Republic–
Israel

1-Dec-97 30-Mar-98 GATT Art.
XXIV

Free trade
agreement

REG56 Factual
examination
concluded

. . .

Slovenia–Croatia 1-Jan-98 25-Mar-98 GATT Art.
XXIV

Free trade
agreement

REG55 Factual
examination
concluded

. . .

30
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Table 11A.1. (cont.)

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

Kyrgyz Republic–
Ukraine

19-Jan-98 15-Jun-99 GATT Art.
XXIV

Free trade
agreement

REG74 Under factual
examination

. . .

EC–Lithuania 1-Feb-98 11-Feb-02 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

EC–Estonia 1-Feb-98 11-Feb-02 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

Romania–Turkey 1-Feb-98 18-May-98 GATT Art.
XXIV

Free trade
agreement

REG59 Factual
examination
concluded

. . .

Hungary–Israel 1-Feb-98 24-Mar-98 GATT Art.
XXIV

Free trade
agreement

REG54 Factual
examination
concluded

. . .

Czech Republic–
Estonia

12-Feb-98 3-Aug-98 GATT Art.
XXIV

Free trade
agreement

REG62 Factual
examination
concluded

. . .

Slovak Republic–
Estonia

12-Feb-98 3-Aug-98 GATT Art.
XXIV

Free trade
agreement

REG63 Factual
examination
concluded

. . .

EC–Tunisia 1-Mar-98 23-Mar-99 GATT Art.
XXIV

Free trade
agreement

REG69 Factual
examination
concluded

. . .

Poland–Israel 1-Mar-98 25-Feb-99 GATT Art.
XXIV

Free trade
agreement

REG65 Factual
examination
concluded

. . .

3
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Lithuania–
Turkey

1-Mar-98 8-Jun-98 GATT Art.
XXIV

Free trade
agreement

REG61 Factual
examination
concluded

. . .

Kyrgyz Republic–
Uzbekistan

20-Mar-98 15-Jun-99 GATT Art.
XXIV

Free trade
agreement

REG75 Under factual
examination

. . .

Hungary–Turkey 1-Apr-98 12-May-98 GATT Art.
XXIV

Free trade
agreement

REG58 Factual
examination
concluded

. . .

Estonia–Turkey 1-Jun-98 23-Mar-99 GATT Art.
XXIV

Free trade
agreement

REG70 Factual
examination
concluded

. . .

Czech Republic–
Turkey

1-Sep-98 24-Apr-99 GATT Art.
XXIV

Free trade
agreement

REG67 Factual
examination
concluded

. . .

Slovak Republic–
Turkey

1-Sep-98 24-Mar-99 GATT Art.
XXIV

Free trade
agreement

REG68 Factual
examination
concluded

. . .

Slovenia–Israel 1-Sep-98 8-Mar-99 GATT Art.
XXIV

Free trade
agreement

REG66 Factual
examination
concluded

. . .

Georgia–
Armenia

11-Nov-98 21-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG119 Under factual
examination

. . .

Estonia–Faroe
Islands

1-Dec-98 26-Jan-99 GATT Art.
XXIV

Free trade
agreement

REG64 Under factual
examination

. . .

Bulgaria–Turkey 1-Jan-99 4-May-99 GATT Art.
XXIV

Free trade
agreement

REG72 Factual
examination
concluded

. . .

CEFTA accession
of Bulgaria

1-Jan-99 24-Mar-99 GATT Art.
XXIV

Accession to
free trade
agreement

REG11 Consultations
on draft
report

. . .

EC–Slovenia 1-Feb-99 11-Feb-02 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

30
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Table 11A.1. (cont.)

Date of
entry into
force

GATT/WTO notification
WT/
document
series

Examination process

Agreement Date
Related
provisions

Type of
agreement Status Ref.

EC–Latvia 1-Feb-99 11-Feb-02 GATS Art.
V

Services
agreement

. . . Factual
examination
not started

. . .

Poland–Latvia 1-Jun-99 29-Sep-99 GATT Art.
XXIV

Free trade
agreement

REG80 Factual
examination
concluded

. . .

Poland–Faroe
Islands

1-Jun-99 18-Aug-99 GATT Art.
XXIV

Free trade
agreement

REG78 Under factual
examination

. . .

CEMAC 24-Jun-99 28-Sep-00 Enabling
Clause

Other . . . Examination not
requested

. . .

EFTA–
Palestinian
Authority

1-Jul-99 21-Sep-99 GATT Art.
XXIV

Free trade
agreement

REG79 Factual
examination
not started

. . .

Georgia–
Kazakhstan

16-Jul-99 21-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG123 Under factual
examination

. . .

Chile–Mexico 1-Aug-99 14-Mar-01 GATS Art.
V

Services
agreement

REG125 Factual
examination
not started

. . .

Chile–Mexico 1-Aug-99 27-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG125 Factual
examination
not started

. . .

EFTA–Morocco 1-Dec-99 20-Feb-00 GATT Art.
XXIV

Free trade
agreement

REG91 Factual
examination
concluded

. . .

Georgia–
Turkmenistan

1-Jan-00 21-Feb-01 GATT Art.
XXIV

Free trade
agreement

REG122 Under factual
examination

. . .

3
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EC–South Africa 1-Jan-00 14-Nov-00 GATT Art.
XXIV

Free trade
agreement

REG113 Factual
examination
not started

. . .

WAEMU/
UEMOA

1-Jan-00 3-Feb-00 Enabling
Clause

Other . . . Examination not
requested

. . .

Bulgaria–Former
Yugoslav
Republic of
Macedonia

1-Jan-00 21-Jan-00 GATT Art.
XXIV

Free trade
agreement

REG90 Factual
examination
concluded

. . .

Hungary–Latvia 1-Jan-00 20-Dec-99 GATT Art.
XXIV

Free trade
agreement

REG84 Factual
examination
concluded

. . .

EC–Morocco 1-Mar-00 8-Nov-00 GATT Art.
XXIV

Free trade
agreement

REG112 Under factual
examination

. . .

Hungary–
Lithuania

1-Mar-00 20-Dec-99 GATT Art.
XXIV

Free trade
agreement

REG83 Factual
examination
concluded

. . .

Source: http://www.wto.org/english/tratop_e/region_e/region_e.htm
Notes:
AFTA ASEAN Free Trade Area Brunei, Darussalam, Cambodia, Indonesia, Laos, Malaysia, Myanmar,

Philippines, Singapore, Thailand, Vietnam
ASEAN Association of South East Asian

Nations
Brunei, Darussalam, Cambodia, Indonesia, Laos, Malaysia, Myanmar,
Philippines, Singapore, Thailand, Vietnam

BAFTA Baltic Free-Trade Area Estonia, Latvia, Lithuania
BANGKOK Bangkok Agreement Bangladesh, China, India, Republic of Korea, Laos, Sri Lanka
CAN Andean Community Bolivia, Colombia, Ecuador, Peru, Venezuela
CARICOM Caribbean Community and Com-

mon Market
Antigua & Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada,
Guyana, Haiti, Jamaica, Montserrat, Trinidad & Tobago, St. Kitts &
Nevis, St. Lucia, St. Vincent & the Grenadines, Suriname

CACM Central American Common Market Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua
CEFTA Central European Free Trade

Agreement
Bulgaria, Czech Republic, Hungary, Poland, Romania, Slovak Repub-
lic, Slovenia
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Table 11A.1. (cont.)

Notes:
CEMAC Economic and Monetary Commu-

nity of Central Africa
Cameroon, Central African Republic, Chad, Congo, Equatorial
Guinea, Gabon

CER Closer Economic Relations Trade
Agreement

Australia, New Zealand

CIS Commonwealth of Independent
States

Azerbaijan, Armenia, Belarus, Georgia, Moldova, Kazakhstan, Rus-
sian Federation, Ukraine, Uzbekistan, Tajikistan, Kyrgyz Republic

COMESA Common Market for Eastern and
Southern Africa

Angola, Burundi, Comoros, Democratic Republic of Congo, Djibouti,
Egypt, Eritrea, Ethiopia, Kenya, Madagascar, Malawi, Mauritius,
Namibia, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia,
Zimbabwe

EAC East African Cooperation Kenya, Tanzania, Uganda
EAEC Eurasian Economic Community Belarus, Kazakhstan, Kyrgyz Republic, Russian Federation, Tajikistan
EC European Communities Austria, Belgium, Denmark, Finland, France, Germany, Greece, Ire-

land, Italy, Luxembourg, Netherlands, Portugal, Spain, Sweden,
United Kingdom

ECO Economic Cooperation Organiza-
tion

Afghanistan, Azerbaijan, Iran, Kazakhstan, Kyrgyz Republic, Paki-
stan, Tajikistan, Turkey, Turkmenistan, Uzbekistan

EEA European Economic Area EC, Iceland, Liechtenstein, Norway
EFTA European Free Trade Association Iceland, Liechtenstein, Norway, Switzerland
GCC Gulf Cooperation Council Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, United Arab Emirates
GSTP General System of Trade Prefer-

ences among Developing Coun-
tries

Algeria, Angola, Argentina, Bangladesh, Benin, Bolivia, Brazil, Cam-
eroon, Chile, Colombia, Cuba, Democratic People’s Republic of
Korea, Ecuador, Egypt, Ghana, Guinea, Guyana, Haiti, India, Indo-
nesia, Islamic Republic of Iran, Iraq, Libya, Malaysia, Mexico, Mo-
rocco, Mozambique, Nicaragua, Nigeria, Pakistan, Peru, Philippines,
Qatar, Republic of Korea, Romania, Singapore, Sri Lanka, Sudan,
Thailand, Trinidad and Tobago, Tunisia, United Republic of Tanza-
nia, Uruguay, Venezuela, Vietnam, Yugoslavia, Zaire, Zimbabwe
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LAIA Latin American Integration Associ-
ation

Argentina, Bolivia, Brazil, Chile, Colombia, Cuba, Ecuador, Mexico,
Paraguay, Peru, Uruguay, Venezuela

MERCOSUR Southern Common Market Argentina, Brazil, Paraguay, Uruguay
MSG Melanesian Spearhead Group Fiji, Papua New Guinea, Solomon Islands, Vanuatu
NAFTA North American Free Trade

Agreement
Canada, Mexico, United States

OCT Overseas Countries and Territories Greenland, New Caledonia, French Polynesia, French Southern and
Antarctic Territories, Wallis and Futuna Islands, Mayotte, Saint
Pierre and Miquelon, Aruba, Netherlands Antilles, Anguilla, Cay-
man Islands, Falkland Islands, South Georgia and South Sandwich
Islands, Montserrat, Pitcairn, Saint Helena, Ascension Island, Tri-
stan da Cunha, Turks and Caicos Islands, British Antarctic Terri-
tory, British Indian Ocean Territory, British Virgin Islands

PTN Protocol relating to Trade Negotia-
tions among Developing Coun-
tries

Bangladesh, Brazil, Chile, Egypt, Israel, Mexico, Pakistan, Paraguay,
Peru, Philippines, Republic of Korea, Romania, Tunisia, Turkey,
Uruguay, Yugoslavia

SAPTA South Asian Preferential Trade
Arrangement

Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan, Sri Lanka

SPARTECA South Pacific Regional Trade and
Economic Cooperation Agree-
ment

Australia, New Zealand, Cook Islands, Fiji, Kiribati, Marshall Islands,
Micronesia, Nauru, Niue, Papua New Guinea, Solomon Islands,
Tonga, Tuvalu, Vanuatu, Westem Samoa

TRIPARTITE Tripartite Agreement Egypt, India, Yugoslavia
UEMOA/
WAEMU

West African Economic and Mone-
tary Union

Benin, Burkina Faso, Côte d’Ivoire, Guinea Bissau, Mali, Niger, Sene-
gal, Togo
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Notes

1. The ‘‘double movement’’ thesis was originally developed by Karl Polanyi (1945); he
argues that, because economic liberalization aggravates economic inequalities and de-
stroys many social and cultural patterns of life, it will lead to a social backlash.

2. The WTO website provides comprehensive information and analysis on regionalism
world-wide. In 1996 the WTO General Council created the Committee on Regional
Trade Agreements, which examines RTAs to assess whether they are consistent with
WTO rules and how they affect the multilateral trade system; see http://www.wto.org/
regionalism/.

3. For a comprehensive analysis of different economic integration schemes, see El-Agraa
(1997).

4. There is a voluminous literature on the relation between RTAs and multilateralism
which cannot be cited here. A good flavour of the debate is given in Bhagwati and
Pangariya (1996); see also Winters (1999).

5. The old regionalism is built upon the seminal work of customs union theory by Jacob
Viner (1950).

6. For the essentials of new regionalism theory, see Lawrence (1995) and Ethier (2001).
7. For an analysis of the relation between trade and investment in the globalizing econ-

omy, see Gavin (2001a).
8. See Trading Health Care Away? (2001).
9. This model is derived from Rodrik (2000). The principles of the international economic

order that underpin the model of governance are discussed by Valaskakis (2001).
10. The links between trade and financial liberalization are analysed in Gavin (2001b).
11. For a discussion of the original concept of multi-level governance, see Wessels (1997).

For a more recent analysis, see Hooghe and Marks (2001). The European Commission
published its White Paper on Governance in July 2001 as a basis for consultation with
the major stakeholders.

12. The fusion of internal and external governance is discussed by Telo (2002).
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Conclusions

Stephen Woolcock

Introduction

By way of conclusions this chapter covers the three main questions posed
in chapter 1:
1. What is the impact of regional agreements in the area of regulatory

policy?
2. Do the approaches to regulatory barriers differ from region to region,

and if so does this represent a risk of ‘‘regulatory regionalism’’?
3. Are regional approaches competing with or complementing multi-

lateral attempts to remove regulatory barriers to trade?
The first of these questions will be dealt with in a fairly comprehensive
fashion in the following section, which summarizes the evidence from the
case studies. This reveals a diverse picture, but one in which regional
agreements tend to go beyond the provisions of the World Trade Orga-
nization (i.e. are WTO-plus) either in coverage or in terms of procedural
provisions rather than substantive rule-making.

This leads to a discussion of differences in the approaches adopted by
the various regional agreements. This shows that there are some quite
significant differences, for example between the greater use of policy ap-
proximation/harmonization in agreements concluded by the European
Union compared with the preference for a ‘‘policed national treat-
ment’’ approach that tends to characterize the agreements centred on the
United States. This section also shows that differences in how regions
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approach detailed aspects of regulatory policy can be as likely, if not
more likely, to result in ‘‘regulatory regionalism’’ when they become
politicized, as in the case of the use of precaution in the regulation of risk
in food safety rules.

The final section addresses the building versus stumbling block issue.
This section argues that what characterizes policy development in dealing
with the regulatory issues in trade and investment regimes is a multi-level
process rather than a choice between regional and multilateral ap-
proaches. Regional agreements represent one aspect of this multi-level
process. The question should therefore be about what role regional
agreements play in this multi-level process.

Are regional trade agreements WTO-plus?

In the absence of comprehensive economic evaluations of the impact of
regional trade agreements (RTAs) in the areas described above, it is
necessary to assess their impact in qualitative terms. The qualitative as-
sessment used here is essentially to determine to what extent and in
which areas the RTAs are WTO-plus. This section provides some illus-
trations of the findings of the case studies. Tables 12A.1 to 12A.4 in the
appendix to this chapter summarize the findings for each of the case
studies and each of the four main policy areas covered by the study.

The EU–Poland Agreement

The case of the EU–Poland Europe Agreement of 1991 was taken as an
example of a preferential agreement with potential accession states. This
approach will clearly apply to other Central and East European countries
(CEECs) seeking membership and for that matter to the countries in the
Mediterranean region seeking accession, such as Malta, Cyprus and ulti-
mately Turkey.

Articles 68 and 69 of the Europe Agreement (EA) require Poland (and
other CEECs) to adopt the acquis communautaire. Compliance with at
least important parts of the acquis is a precondition for accession and
progress is monitored by the European Commission in regular reports. In
other words, a process of regulatory approximation/harmonization is
under way across a wide range of issues, including those covered by
the study. This provides the incentive and momentum for regulatory re-
form in the accession states. It is a process facilitated by the multidimen-
sional interaction between the European Union and Poland, involving
ministerial-level engagement and Association Councils and Committees
on aspects of the acquis, as well as lower-level working groups, coopera-

CONCLUSIONS 315



tion and exchanges between regulators in EU member states and Polish
regulators. Finally, there is technical assistance in the form of funding via
such schemes as the EU Phare programme. In other words, there are not
only detailed substantive provisions that are WTO-plus but also exten-
sive procedural measures that are clearly WTO-plus, and the whole pro-
cess draws its momentum from the accession objective.

In investment, the Europe Agreement provided a standstill on any
new restrictions. There was asymmetric access for Polish investors in the
sense that the European Union offered immediate national treatment for
Polish firms in the European Union and delayed national treatment for
EU firms in Poland in some sensitive sectors, such as mining, pharma-
ceuticals and some power sectors. In all sectors there is also a safeguard
provision that can suspend national treatment for investment (right of
establishment) in the event of adjustment problems. Natural resources,
agricultural land and forests were excluded from the EA’s coverage,
although this and other provisions in the EA are, of course, subject to
renegotiation in the actual accession negotiations. The investment regime
in Poland is therefore fairly liberal, although there is reason to believe
that this would have been the case even without the EA. Nevertheless,
the EA codifies investment and sets out a clear programme for liberal-
ization.

In services, Poland is committed to the provisions of the General
Agreement on Trade in Services (GATS), which lock in existing liberal-
ization. Article 55.1 of the EA calls for the progressive liberalization of
services in Poland, which is likely to go hand in hand with EU GATS
commitments. The accession negotiations with the European Union will
therefore be GATS-plus in coverage by including a further series of sec-
tors including tourism. There is provision for temporary movement of
key workers in the sensitive Mode 4 area.

Technical barriers to trade (TBTs) are one of the priority areas for
regulatory harmonization mentioned in the 1991 Agreement. Not only is
Poland required to adopt EU technical regulations and standards, which
means, for example, adopting 80 per cent of EU standards before the
relevant Polish standards institutions can be admitted to the European
standards bodies (the European Standardization Committee and the Euro-
pean Electrotechnical Standardization Committee); it is also required
to establish a wholly new set of institutional arrangements. Prior to a
change in the law in 1994, technical regulations and standards were
mandatory in Poland and determined unilaterally by various government
ministries. Most of these standards were not compatible with Western
standards and until recently there had been no effort to check the growth
of national regulatory standards. Information on new regulations was
often hard to get and when it was available it was generally only in
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Polish. Institutional change was also needed in conformance assessment
(including accreditation) to make it more effective and objective. These
conditions were the antithesis of what would classify as regulatory best
practice as defined by the Organisation for Economic Co-operation and
Development (OECD). So it is clear that major institutional change was
needed. Requiring national treatment and most favoured nation treat-
ment (MFN) would have clearly not resulted in much market opening.
The adoption of EU standards and conformance assessment procedures,
which are in line with international standards, together with procedural
measures that enhance transparency and openness in decision-making,
will however result in a significant market opening, which will benefit
third parties as well as the EU suppliers. In this sense, the EU–Poland
Agreement is WTO-plus and market opening in the TBT field.

The position in food safety is very similar to that in TBTs. Because
agriculture is an important sector for Poland, there has been pressure for
longer transition periods before the adoption of some standards. As with
industrial standards, the adoption of EU standards and more transparent
procedures will tend to benefit third-country suppliers as well as EU
suppliers. On risk assessment in food safety, the Polish approach appears
to be closer to the current EU approach than to the North American
approach (see below) and has tended to adopt a restrictive line on the
use of hormones in beef and the application of biotechnology in agricul-
ture.

Public procurement, like TBT, is an important issue in Poland because
of the lack of experience with open procedures under central planning.
Poland, like other CEECs, has observer status in the Government Pro-
curement Agreement (GPA). Bulgaria, Estonia and Latvia are, in fact,
negotiating accession to the GPA. Membership of the GPA is a condition
for accession to the European Union. So regional agreements with the
CEECs will provide an incentive for some increase in membership of the
GPA and thus arguably contribute to the credibility of – in this case pluri-
lateral – rules in the WTO.1 Again, there is asymmetric access in favour
of Polish firms, which were granted national treatment with EU firms
when bidding for contracts in the Union from day one, whereas EU
firms in Poland would be granted this only after a transition period.
EU firms established in Poland do, however, benefit from national treat-
ment. The EA provided the incentive for Poland to revamp its laws on
public procurement in line with the EU acquis and thus bring them into
line with international practice. So the institutional infrastructure is being
put into place that will facilitate more open markets. As with TBTs and
sanitary and phytosanitary (SPS) measures, this will benefit third-country
suppliers as well as EU suppliers. Progress is likely to be slow, however.
A new law that was to be implemented in 2001 will bring Polish practice
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closer to the EU acquis and thus set out detailed procedures to be fol-
lowed when contracts are awarded. But open markets will be some time
coming, as they have been in this sector in the European Union itself. For
example, Poland still retains a 20 per cent price preference for Polish
suppliers and uses a 50 per cent value-added test for the origin rule.

In procurement, the Europe Agreement, and the EU accession process
in general, has been a very important factor in moving Poland towards
more liberal policies. The European Union has also provided technical
assistance in terms of funding and training of Polish officials working on
procurement and has thus helped to build the requisite institutional in-
frastructure. It is unlikely that liberalization in procurement would have
occurred as a result of domestic push without this external pull. Public
procurement in Poland therefore provides a good example of how RTAs
can promote more transparent, open procedures, best practice and the
effective implementation of these procedures,2 which are the essence of
market opening in many sectors characterized by regulatory barriers to
trade.

In general, therefore, the adoption of EU regulatory standards has
facilitated market access by bringing Polish regulations in line with
harmonized EU standards. Improved regulatory procedures set out in
the EU acquis also promote transparency and predictability where the
previous regime was opaque and open to the abuse of discretionary
powers. Secondly, institutional deficits are a characteristic of transition
economies and the cooperation and institution-building under the EA
have helped speed the move towards regulatory best practice in Poland.
However, this process has been driven by the incentive of membership of
the European Union. It is doubtful that this model would work for
countries not eligible or likely to join the European Union.

The EU–Mexico Agreement

The EU–Mexico Agreement is a very useful case in that it allows an
assessment, albeit of a very tentative nature, of the potential clash be-
tween EU-centred and US-centred regional agreements. With regard
to substantive provisions, the EU–Mexico Agreement is WTO-plus in
services and government procurement. In services, the standstill provi-
sions in the EU–Mexico Agreement ensure that the European Union has
access at least as favourable as members of the North American Free
Trade Agreement (NAFTA) to the Mexican market. But this is as much
a result of the Mexican practice of transposing international agreements
into national law as it is of the EU–Mexico Agreement itself. All four
modes of supply are included, as are all sectors, except for audio-visual,
air transport and maritime cabotage. There are also provisions for fur-
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ther negotiations in three years to ‘‘eliminate substantially all the re-
maining discrimination’’ in services after a maximum 10-year transition
period and to negotiate a mutual recognition agreement on Mode 4
(natural persons). Finally, a Committee on Financial Services is estab-
lished, which will review market access and will, in particular, negotiate
further opening should either the European Union or Mexico agree to
further liberalization with another party. In other words, if NAFTA’s
coverage of financial services is increased, the European Union has
the right to seek equivalent access. One difficulty in services was that
the structure of NAFTA, with separate Chapters for establishment/
investment and cross-border service provision and no modes as such,
differed from GATS, with its four modes including right of establishment.

In public procurement, the EU–Mexico Agreement, which entered
into force in March 2001, is broadly in line with the GPA and could
therefore be said to be WTO-plus, in the sense that there is no multilat-
eral agreement yet on public procurement. There is a framework text
that sets out requirements concerning non-discrimination in the appli-
cation of procurement practices but, more importantly, the agreement
includes detailed provisions concerning contract award procedures,
transparency (information on calls for tender and applications for con-
tracts awarded by restricted tendering), and so on. As in services, the
European Union and Mexico agree to renegotiate the procurement pro-
visions if either negotiates more favourable treatment for third parties.
The framework agreement covers procurement in most sectors including
utilities. The coverage in terms of sector schedules and thresholds is
based on NAFTA for Mexico and the GPA for the European Union.
This means that sub-federal purchasers are excluded because NAFTA
does not include these, or does so only on a voluntary basis. Indeed, the
procedural rules for awarding contracts, which are central to the agree-
ment, use the NAFTA rules for Mexico and GPA rules for the European
Union. In practice, this does not represent a major difficulty because
NAFTA and GPA procedures are more or less the same. But such par-
allel provisions in cross-regional agreements could cause problems in
policy areas where there is greater substantive divergence in the rules.

The TBT and SPS provisions in the EU–Mexico Agreement are not
WTO-plus but WTO-consistent. Indeed, they confirm the parties’ obli-
gations under the WTO. Product labelling, which has been a major
problem for the European Union in the Mexican market, was not cov-
ered, except that a Special Committee on TBTs was established to work
towards approximation of standards and simplification of labelling re-
quirements, including voluntary schemes, which appears to include eco-
labelling. The EU–Mexico Agreement also stops short of substantive
provisions on mutual recognition. Given the central role of mutual rec-
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ognition agreements (MRAs) in the EU acquis and its policy of promot-
ing MRAs in relations with third countries, this is surprising, especially
given the fact that Mexico was apparently willing to negotiate. It is
probably because of the complexities of negotiating MRAs, which sug-
gests that MRAs are unlikely to be the instrument of choice in dealing
with TBTs, at least when countries with less developed conformance as-
sessment provisions, such as Mexico, are included. The provisions on SPS
are essentially the same. These confirm WTO commitments but go WTO-
plus in establishing a Special Committee to provide a ‘‘forum to identify
and address problems that may arise from the application of specific
sanitary and phyto-sanitary provisions’’ as well as to consider provisions
for the application of equivalence.

In the field of investment, the EU–Mexico Agreement is some way
short of existing OECD and TRIMs (Trade-Related Investment Mea-
sures) provisions. The parties to the agreement simply ‘‘recall their in-
ternational commitments with regard to investment’’. This may be owing,
among other things, to the timing of the negotiations, coming as they did
after the experience of the Multilateral Agreement on Investment
(MAI), which made national governments wary of potential opposition
to liberalization.

Finally, the EU–Mexico Agreement includes a bilateral dispute settle-
ment provision, but its application is likely to be fairly limited given that
reference to WTO rules means that there will be little in the form of
bilateral rules to be covered.

The Euro-Med Agreements

The case study of Euro-Mediterranean Agreements, which uses EU–
Tunisia as an example, shows that the content of the European Union’s
RTAs can vary from case to case. The priorities in the EU–Tunisia
Agreement are TBTs and competition. Whereas TBTs have generally
been the first regulatory issue to be covered in any trade agreement, the
choice of competition is not at first sight obvious. Article 40 of the EU–
Tunisia Agreement seeks to promote the use (by Tunisia) of EU stan-
dards and conformance assessment provisions and food safety standards.
The ultimate aim is to negotiate an MRA. So here the European Union
is at least holding up an MRA as the ultimate aim. In the meantime, the
agreement sets out the means by which closer collaboration can help
ensure the use of EU standards and the updating of Tunisian labo-
ratories. So the Euro-Med provisions on TBTs and SPS are WTO-
conform on substance and again WTO-plus on procedures, in the sense
that the European Union will presumably be more willing to cooperate
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with and help its Euro-Med partners and other WTO members in the
field of TBT and SPS issues.

The Euro-Med Agreement with Tunisia includes provisions on com-
petition. Article 36 calls for action against restrictive practices, the abuse
of market dominance and controls on state aid. The agreement refers to
the principles set out in European law on this issue in Articles 81, 82 and
87 (ex Arts. 85, 86 and 92 of the Treaty) and appears to provide for the
inclusion of EU secondary legislation and principles established in EU
jurisprudence. The implementation of these principles is to be decided by
the Association Council within five years. In the sense that the WTO
contains no such competition principles, as yet, this is WTO-plus.

The services provisions in the Euro-Med Agreements reaffirm the
obligations of the parties under GATS, including, in particular, those
providing for MFN in service sectors covered by the schedules. The
Mediterranean partners of the European Union have made GATS com-
mitments in only 6 per cent of their service sectors. The aim of extending
commitments on services is included, especially with regard to right of
establishment. For Mediterranean countries that are not members of the
WTO and thus not signatories to GATS, a basic framework agreement
similar to that of GATS is established, as in the case of Jordan. The
parties will then consider, after five years, whether to negotiate an
agreement under Article V of GATS covering services. The modalities of
these further efforts will be decided by the Association Council(s). On
investment there are no substantive provisions and, as with the EU–
Mexico Agreement, the Euro-Med Agreements envisage the continued
use of bilateral investment treaties between the individual member states
of the European Union and the Mediterranean partners. In services,
therefore, the Euro-Med Agreements appear to be no more than WTO-
conform, although they have the aim of being more, and in investment
they are clearly OECD/WTO-minus.

NAFTA

The NAFTA provisions on services and investment adopt a somewhat
different approach from GATS, in that there are separate Chapters on
the cross-border provision of services and investment (or right of estab-
lishment). This difference in approach reflects the fact that NAFTA was
negotiated before the GATS agreement was concluded and expresses
the preferences of the major actors, in this case the United States. On
balance, the difference in structure of the agreement does not seem to
have had any impact on the compatibility of NAFTA provisions with the
WTO rules.3
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NAFTA is WTO-plus in services and investment. The services provi-
sions under NAFTA go further and deeper than GATS, with respect to
both substantive measures and sectoral coverage. Sector coverage of
services is based on a negative-list approach rather than the positive-list
approach of GATS. NAFTA includes services and investment in a co-
herent fashion within a single agreement. This is in contrast to the posi-
tion in the WTO, where services and goods are in separate agreements
and investment is covered only in the form of fragmentary elements. This
more extensive coverage appears to have contributed to the growth of
investment and trade within the NAFTA region, although US growth has
clearly been a key factor behind regional, and for that matter global,
growth during the period since NAFTA was ratified, as it has within the
global economy.

The implementation of services provisions has also probably been
pushed further than in the wider GATS by procedural provisions that
facilitate continuous consultation and review in various trilateral com-
missions and technical working groups. Together with the NAFTA pro-
visions on judicial review, both within the bilateral dispute settlement
system and within local jurisdiction, such procedural aspects of NAFTA
have helped to establish the integrity of the regulatory process in the
countries concerned and in Mexico in particular. Although US influence
has been profound in shaping the institutional structures in Mexico, so
that one could speak of the extension of the dominant US norms to
Mexico, this does not detract from the point that the new system is more
open, impartial and accessible. Here, as in the case of the extension of
the EU acquis to Poland, one must conclude that, if the United States is a
hegemon in the region, it has been a benign hegemon.

The separate NAFTA provisions on investment can be found in
Chapter 11 and are clearly WTO-plus. Once again, the US norms tend to
prevail, but one should not forget that these reflect the norms developed
in the OECD. So the regional norms applied are generally compatible
with established international norms. NAFTA requires parties to comply
with national treatment and MFN in their treatment of foreign invest-
ment (Arts. 1102 and 1103) and thus remove or phase out restrictions on
ownership, performance requirements, controls on capital flows such as
repatriation of profits, and so on. As under the OECD provisions, there
are exceptions for sensitive sectors. In the United States these include
ownership of broadcasting, airlines and certain strategic sectors such as
nuclear energy. In Canada the list is similar but with the addition of
publishing and oil, and in Mexico the list is longer (as one would expect)
and includes petrochemicals, telecommunications, transport and the
postal services. Both Canada and Mexico retain review procedures for
investments over a set threshold and thus some regulatory discretion
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in the hands of national regulators. Such controls tend to be aimed
at limiting US dominance in certain sectors and therefore tend to be
more liberal vis-à-vis third-country investors than vis-à-vis US investors –
although in practice the Canadian and Mexican review procedures have
not been used to stop US foreign direct investment.

In one area NAFTA is clearly OECD-plus and this is in the provision
of rights for private investors to challenge decisions of national govern-
ments or regulators. This takes remedies and redress into new realms
for a free trade agreement, although there has been direct effect in the
European Union for many years of course. It is clearly beyond existing
WTO and OECD rules; indeed, the failure of the MAI was in part due to
opposition to efforts to extend this aspect of the NAFTA model to a
‘‘multilateral’’ agreement on investment. The inclusion of investor–state
redress also clearly reflects the predominant US approach to dealing with
regulatory barriers based on transparency, open decision-making and
judicial redress. As with services in general, however, US influence could
be seen as benign in the sense that NAFTA appears to have contributed
to a significant increase in investment within the NAFTA region, which
has clearly benefited the Mexican economy as a whole. From Mexico’s
point of view, the benign effects of this US influence were strengthened
by the US support for Mexico during the peso crisis of 1994.

With regard to technical barriers to trade, NAFTA is probably not
WTO-plus and could be said to be WTO-minus in some detailed but
potentially important respects. NAFTA, like the TBT Agreement, re-
quires national treatment and MFN with regard to technical regulations,
standards and conformance assessment for products within the region. In
contrast to the EU approach to TBTs, NAFTA does not place great em-
phasis on harmonization of standards. Indeed, compatibility rather than
harmonization is the term used in the agreement. Nor does NAFTA say
much about harmonization of conformance assessment, which means that
mutual recognition or market access for products based on equivalence
are likely to be problematic. If anything, NAFTA places the right to
establish higher standards than those pertaining in other NAFTA coun-
tries first, and then creates a system of transparency and due process to
ensure that this right is not abused. However, the ‘‘softer’’ nature of the
provisions on TBTs may mean that national treatment may be harder to
police. Although this is similar to the EU (Art. 30, former/Art. 36 EEC)
and WTO (Art. XX) provisions, NAFTA’s codification of what is a legiti-
mate policy objective justifying exceptions to non-discrimination includes
explicit reference to sustainable development and the protection of con-
sumer rights. The WTO TBT Agreement does not make specific refer-
ence to these ‘‘legitimate objectives’’, so there may be scope for a greater
degree of national regulatory policy autonomy under NAFTA than
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under the WTO. Furthermore, in NAFTA the norm for testing whether a
technical regulation is proportionate does not include the ‘‘least trade
restrictive’’ test as the WTO (and the EU) provisions do.4 NAFTA could
therefore be said to be WTO-minus in the sense that it provides less of a
constraint on the use of discretionary regulatory powers. This approach
appears to be due to the jurisprudence within the United States on the
interpretation of the dormant commerce clause and the political opposi-
tion to trade rules that restrict national regulatory autonomy on the part
of environmental and consumer lobbies in the United States (see Wool-
cock, 2001).

As with other regional agreements, NAFTA’s procedural provisions
on TBTs appear to be WTO-plus, as in the more immediate nature of the
transparency requirements and the scope of reviews and dispute settle-
ment provisions. It remains to be seen whether these procedural rules
and the system of due process they safeguard will be enough to ensure
that TBTs do not continue to be used as a means of restrictive barriers to
access.

The regulation of food safety within NAFTA is covered by Chapter 7
of the agreement. This is compatible with the substantive provisions of
the WTO’s SPS Agreement. As with TBTs, the NAFTA rules provide a
positive right for members of NAFTA to retain more stringent standards
than the prevailing international standards (Art. 712). The SPS Agree-
ment has a different emphasis in that it calls upon parties to defer to in-
ternational standards where they exist and allows higher standards only if
backed by sound science. In practice, there may be little difference be-
tween the effect of the two systems because the NAFTA approach to risk
assessment – and thus to decisions concerning the legitimacy of higher
standards of safety – is based on science as the final arbiter. In other
words, risk management is determined by scientific committees. The
United States and Canada, which have both championed the NAFTA
approach to risk assessment and management, do not envisage any
threats to their agri-food exports from SPS regulations and standards
within NAFTA; the threats come from the competing EU approach.5
Agricultural and food exports and imports have grown for Mexico as well
as the United States and Canada since NAFTA entered into force, which
suggests that the greater transparency and due process in regulatory pol-
icy in the sector have facilitated trade.

In SPS, as in TBT regulations and standards, NAFTA tends to be
WTO-plus in terms of the procedures it establishes. The combination of
transparency requirements, open decision-making and access to reviews
and dispute settlement under national laws and within bilateral dispute
settlement helps to ensure that regulation is not used to inhibit trade and
investment. Thus the greater scope for regulatory autonomy that appears
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to be created in the NAFTA agreements on TBT and SPS compared with
WTO rules does not mean that regulatory autonomy will or can be
abused.

The NAFTA rules on public procurement are probably slightly below
the standards of the Government Procurement Agreement of 1994, be-
cause NAFTA was concluded before the GPA. The main contribution
that NAFTA makes to enhancing market access in public procurement
markets is in Mexico, where there were no national laws governing pro-
curement. The NAFTA provisions requiring transparency and open de-
cision-making in contract award procedures therefore make the market
potentially open for foreign suppliers where this was simply not the case
before. As with other transparency and process measures, the benefits
are extended to third-country suppliers, in the sense that national regu-
latory policy begins to approximate best practice. Having said this, it is
still too early to say what impact these obligations on Mexico will have
because regulations implementing them have not been put in place, even
if legislative measures have been adopted. The bid challenge provi-
sions included in NAFTA should help ensure implementation. Mexico is
not alone in having difficulties with implementation; the Canadian pro-
vinces continue to oppose inclusion in the regime, with the result that the
United States has suspended Canadian access to the 37 US states that
voluntarily agreed to be covered by the rules.

NAFTA includes provisions on competition and could therefore be
said to be WTO-plus in this regard because the WTO does not yet
include any general norms on competition. The NAFTA provisions re-
quire each state to have national policies that preclude anti-competitive
practices.

The Chile–Canada Agreement

The Chile–Canada Free Trade Agreement (CCFTA) came about when
plans for an extension of NAFTA to include Chile in 1994 fell through
with the failure of the US Congress to grant negotiating authority. Chile
and Canada decided to continue to negotiate the agreement in order to
facilitate the promotion of Chile’s accession to NAFTA (see chapter 7).
NAFTA is the clear model for much of the CCFTA, although in some
areas of interest to this study it is NAFTA-minus and in one or two it
is NAFTA-plus. The CCFTA does not include TBT or SPS agreements,
financial services or government procurement (or intellectual property).
The TBT and SPS issues were not included because the parties believed
that the WTO provisions adequately covered these issues. In the light of
eight years experience with the WTO TBT and SPS provisions agreed
during the Uruguay Round, however, there have been proposals in the
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context of the Chile–US negotiations to go somewhat deeper than the
WTO. With regard to TBTs, the Chilean proposals seem to point to a
strengthening of the provisions on conformance assessment with a view
to promoting the use of mutual recognition. In the SPS field, Chile is
proposing measures to facilitate findings of equivalence and to tighten
transparency provisions, especially with regard to short-term emergency
measures.

Financial services were also excluded from the CCFTA because they
were considered to be an issue of central interest to the United States
and therefore best left for negotiations that included the United States, in
the framework of either a Chilean accession to NAFTA or the bilateral
negotiations with the United States, which finally began in early 2001.
Public procurement was also excluded from the CCFTA, in part because
of important differences between Chile and Canada. Chile had not signed
the GPA and was a firm opponent of the kind of detailed ‘‘bureaucratic’’
provisions included in the GPA in an attempt to enhance transparency
and thus greater competition in the sector.

The Chile–Canada Agreement therefore covers only investment and
services of the issues included in our study. With regard to investment
and (cross-border) services, the CCFTA broadly follows the NAFTA
model and is therefore WTO-plus, which is not difficult, but also possibly
OECD-plus with regard to investment. The CCFTA, like NAFTA,
includes a comprehensive set of principles on investment rather than
the ad hoc partial approach used in the WTO (GATS and TRIMs). As
in NAFTA, investment covering goods and services is contained in one
Chapter and cross-border services in a separate Chapter, and the modes
of service provision 1, 2 and 4 of GATS are included in the cross-border
Chapter. Both the investment and cross-border service trade Chapters
require national treatment and MFN and use a negative-list approach,
which makes them more comprehensive than the GATS agreement. As
noted above, financial services are excluded and will come under a sepa-
rate Chapter in any future negotiations that include the United States. A
comprehensive list of performance requirements is prohibited under the
investment provisions, making the CCFTA TRIMs-plus. However, the
CCFTA does seem to allow permanent exclusions from this ban on per-
formance requirements, which the TRIMs agreement does not allow.

In line with OECD instruments and NAFTA, certain sensitive sectors
are excluded from the investment rules. In the case of Canada these are
the same as for NAFTA and the OECD instruments. Chile’s exclusions
are fairly limited and cover such sectors as nuclear energy and hydro-
carbons. Both countries exclude basic telecommunications and social
services. As under NAFTA there is both a bilateral dispute settlement
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procedure as well as investor–state dispute settlement, the latter making
the CCFTA significantly WTO-plus.

As discussed in chapter 2, RTAs can be seen as WTO-plus in terms of
coverage, substantive provisions or procedural measures. The CCFTA
includes horizontal provisions (i.e. covering all substantive policy areas)
on procedure. These closely follow the NAFTA model, which in turn
implements US administrative practice. The CCFTA requires transpar-
ency, including prior notification and the right of interested parties to
make submissions. In adopting the ‘‘policed national treatment’’ ap-
proach of NAFTA, it also requires the parties to establish independent
judicial or administrative review bodies to ensure that regulatory deci-
sions do not discriminate against suppliers or investors from the other
party. These general procedural measures are clearly WTO-plus.

With regard to dispute settlement, the CCFTA again uses the NAFTA
model, although the dispute settlement provisions are not available for
disputes concerning cultural industries or the application of the competi-
tion provisions. The CCFTA is therefore also compatible with the WTO
dispute settlement procedures, but with a couple of exceptions. First, it is
arguably faster because of the deadlines set. It also provides for dispute
settlement panels to determine the level of adverse trade effects at the
same time that it assesses compliance with the rules. In the WTO Dispute
Settlement Understanding (DSU) this is done only later. Under the
WTO there remains therefore more ambiguity about when a country can
take retaliatory measures. This has been a problem in a number of high-
profile cases, such as the Banana case. In including these measures the
CCFTA is in part reflecting the North American view on this issue but
also implementing ideas that were discussed in the review of the DSU by
the WTO, but which could not be agreed because they were linked to
negotiations on other issues.

One area in which the CCFTA diverges from NAFTA is that it in-
cludes provision to phase out anti-dumping actions between the parties
over a period of six years. This must also be seen in the context of future
negotiations on NAFTA or a Free Trade Area of the Americas. Chile
would like to see dumping between parties excluded, although it is likely
to have to settle for something less. Canada always saw the Canada–US
Free Trade Area and NAFTA as a means of controlling US ‘‘administra-
tive protection’’, i.e. anti-dumping and other fair trade measures. Dis-
pensing with anti-dumping actions is seen as something that countries can
do when they have equivalent measures, in the shape of competition
policy, to counter the abuse of market power. The CCFTA provisions on
competition are, however, very weak. One can say that they are WTO-
plus because there are, as yet, no general competition provisions in the
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WTO. But the CCFTA competition provisions merely follow the NAFTA
precedent in calling for national policies that proscribe anti-competitive
practices; they do not set out any standards for policy or even the types
of anti-competitive practices that have to be covered by national policies.

The CER Agreement

The Closer Economic Relations Agreement between Australia and New
Zealand is WTO-plus in an important number of areas. In terms of non-
discrimination, for example, the application of national treatment in the
area of services has been extended well beyond what is provided for at
the multilateral level in the GATS schedules of the WTO. A negative-list
approach has been adopted to coverage, with a limited number of sub-
sectors being excluded (those that are typically excluded from services
and investment agreements). In some of these, such as civil aviation and
maritime transport, separate agreements liberalizing markets have been
undertaken outside the context of the CER Agreement. In terms of
labour movement, although not provided for in the CER Agreement,
there is free movement of labour between the two countries, with mutual
recognition of key professional qualifications.

Because of the regional commitments on services, the CER Agreement
is WTO-plus with respect to investment in services activities. It is not
WTO-plus, however, in the sense of creating preferential investment
provisions. Investment is not part of the CER Agreement – or any other
agreement between the two countries for that matter.

In terms of industrial standards affecting trade, Australia and New
Zealand are both signatories to the TBT Agreement of the WTO, but the
CER goes further than the WTO. As noted above, there is full mutual
recognition, so that goods and services (such as professional services)
that are approved for sale in one country can be marketed and sold in the
other country. In the case of SPS, a number of trade facilitation measures
have been put in place. There is, for example, a single regulatory agency
chartered with developing joint SPS standards for both Australia and
New Zealand and measures to facilitate inspection arrangements for
imported food originating from either country. In terms of quarantine,
there are arrangements to harmonize standards and to adopt common
inspection standards and procedures.

Government procurement is WTO-plus, in the sense that public pro-
curement is excluded from the GATT/WTO. The CER is, however,
GPA-minus; in other words, the provisions on procurement are short, by
some margin, of those in the plurilateral GPA. The CER commits gov-
ernments and the states not to give explicit preferences to local suppliers.
But provisions on rules to be followed in contract award procedures are
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not provided. Provisions on reviews and bid challenge also fall short of
the GPA standard. Neither New Zealand nor Australia is a signatory of
the GPA.

With regard to provisions aimed at maintaining competitive mar-
kets, the CER is significantly WTO-plus for two reasons. First, the CER
does away with the right to take anti-dumping actions against imports
that are dumped on the local market. Second, in so doing, it replaces
anti-dumping with competition provisions, which serve the purpose of
holding in check the abuse of market dominance. The scope of the com-
petition provisions stops well short of the EU policy, which covers areas
such as cartels and mergers that the CER does not.

In terms of institutional arrangements, there have been remarkably
few arrangements (compared with other agreements) put in place to ser-
vice the CER Agreement. Each country has relied on its own institu-
tional infrastructure and a continuing exchange of information at the
level of officials as well as at the political level. An example is in the area
of competition policy, where the two countries have adopted common
competition regulations but without any accompanying institutional in-
frastructure. Existing national institutions deal with the implementation
of the policies. It is these existing institutions that have also led to a
highly transparent approach to the public availability of regulations re-
lating to the CER Agreement. In fact, no new institutions were created to
promote transparency.

Summing up on WTO-plus

From the complex picture set out above it is possible to identify a few
general points. First of all, in so far as the regional agreements are WTO-
plus, they tend to be so in terms of either coverage or procedural mea-
sures. In the case of coverage, WTO-plus generally means that the exist-
ing multilateral provisions are extended to cover new sectors. This clearly
represents perhaps the main preferential nature of regional agreements
in regulatory issues. Whether or not the RTAs are complementary to the
multilateral process then depends on whether these further commitments
are extended on an MFN basis, and if so when.

The WTO-plus procedural provisions can generally not form the basis
of preferences for local producers. These tend to provide improved
transparency measures, over and above those of the multilateral rules,
because of the more immediate nature of links within the regional level.
The related improvements in decision-making, which make the regula-
tory process more open, contribute to better regulatory practices and also
cannot generally be used to grant preferences to local suppliers. Mea-
sures that contribute to institution-building, for example through tech-
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nical assistance for partner countries, financial support or cooperation
between regulatory authorities, will contribute to best practices in regu-
latory policy, from which all can be expected to benefit. In the case of
RTAs between developed Northern countries and developing Southern
countries, procedural provisions will be particularly important.

The tables in the appendix also show that RTAs may also be WTO-
plus in terms of implementing and enforcing agreements. Generally
speaking, conciliation and reviews are likely to be more effective in
resolving disputes at the regional level than at the multilateral level.
Regional agreements are also contributing to the general trend towards
introducing independent administrative or judicial bodies to deal with
complaints about regulatory decisions made by foreign suppliers. In this
respect one could also say there is a form of institution-building taking
place that will facilitate best practice in regulatory policy in the sense that
regulators are forced to justify decisions. This will tend to reduce the
likelihood of regulators abusing discretionary judgements to discriminate
in regulatory decisions. WTO-plus dispute settlement provisions, such as
the investor–state provisions in NAFTA and the CCFTA, should also
contribute to more effective implementation of the rules. However, these
are at the expense of a loss of national policy autonomy and are unlikely
to be accepted at a multilateral level.

The broad conclusion is therefore that the RTAs tend to complement
rather than undermine multilateral rules. However, there are some im-
portant qualifications to this conclusion. In the horizontal case studies
considered, food safety and environmental labelling show signs of differ-
ences between the major actors being consolidated in the respective
regional agreements. Chapter 9 argues that regional agreements are
being used to defend policy autonomy against liberalization in the form
of multilateral rules. This case may illustrate what can happen when
‘‘bottom–up’’ forces, in this case in the form of consumer and environ-
mental interests, prevail over ‘‘top–down’’ liberalizing factors. If one
looks at the structure of the regional and multilateral agreements, in the
shape of the WTO SPS and regional agreements on SPS, the multilateral
norms appear to prevail. When it comes to implementing these agree-
ments, however, consumer interests in Europe have opposed the WTO
and associated Codex norms. In other words, institutional compatibility
between regional and multilateral agreements does not guarantee that
there will not be disputes and potential divergences between regional
approaches.

It may be that the difficulties with food safety and the environment are
the result of the nature of these policy areas, in the sense that they are
very close to the interests of consumers and the now large number of
voters interested in environmental issues and therefore more likely to be
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susceptible to bottom–up pressures. If so, then the general conclusions
reached here need not be revised. On the other hand, the difficulties may
represent what can happen when bottom–up forces are more important
than top–down forces. Some of the other policy areas also involve im-
portant choices concerning consumer interests, such as the protection of
consumer rights, and interests in the regulation of services. Some con-
sumer lobbies already see GATS as a threat to these interests and to
policy autonomy in the provision of core public services, such as health
and education. So the scope for bottom–up pressures shaping develop-
ments in other policy areas cannot be excluded. In other words, the
complementarity between the ‘‘new regionalism’’ and the multilateral
rules-based system depends on continuing support for the liberal para-
digm which shaped policies throughout the 1990s. Without this support,
the trade aspects of regulatory policies could well become more politi-
cized. Domestic interests might then seek to use the regional level to help
defend their policy preferences, with the result that what otherwise have
seemed to be relatively minor differences may become the source of
‘‘regulatory regionalism’’.

Another general qualification to the conclusion that regional agree-
ments complement rather than undermine multilateral agreements is that
the case studies covered here, although representing regulatory issues, do
not cover all aspects of regional trade and integration agreements. In
particular, the volume has not looked at the important area of rules of
origin. In addition, many of the regional agreements between developing
countries, and to some extent those between developed and developing
countries, still deal with important tariffs issues, which are likewise not
the subject of this volume.

A comparison of regional approaches and cross-regional
linkages

‘‘Regulatory regionalism’’ or the development of competing approaches
to dealing with regulatory barriers to trade could result if there is a
divergence between different models or approaches to regional agree-
ments. Such a divergence would create difficulties in cross-regional
agreements and make it harder to reach agreement in the future on
multilateral rules. This section looks at the major models, namely the
EU-centred model (acquis communautaire) and the US-centred model
(NAFTA). It also discusses how these models might find wider applica-
tion in negotiations between the RTAs concerned and third countries.

The case studies included in this project reveal a broad measure of
similarity between the approaches adopted by the EU-centred and US-
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centred models. This is not surprising because the principles on which
these models are based generally have a common origin in the OECD.
The Organisation for European Economic Co-operation and the OECD
developed concepts and methods for addressing investment (from the
1960s onwards), TBTs (in the 1960s), public procurement (in the 1970s),
services, investment and competition (in the 1980s), and are currently
working on regulatory reform.

Notwithstanding the similarities between the EU- and US-centred ap-
proaches, there are a number of differences of both a detailed and a
general nature. The detailed differences have already been addressed in
this chapter and summarized in Tables 12A.1–12A.4 in the appendix.
This section will consider whether there are some more general differ-
ences between the NAFTA and EU models for dealing with regulatory
policies in integrating markets.

The European Union as a single market and monetary union is com-
prehensive in coverage because of the aim of creating a single market,
whereas NAFTA is more limited in coverage. The EU model has seen all
regulations as potential barriers to trade, although the European Court
of Justice has stepped back from the Dassonville judgment in recent
years. This argued that all regulatory measures are potential barriers to
trade. Nevertheless, the EU model still tends to see all national regula-
tory policies as potential barriers. It also aims to include all levels of
government, and even private companies when these are granted special
and exclusive rights. Finally, private restraints on trade are included
through European norms on competition. This EU acquis finds applica-
tion in agreements with potential members of the European Union and
in the European Economic Area, but RTAs between the European
Union and non-applicant countries have been more limited in their
coverage, as the vertical case studies have shown. For example, the EU–
Mexico Agreement does not provide for mutual recognition and leaves
investment out altogether. Interestingly, the recently negotiated text of
an agreement between the European Union and Chile goes further than
the EU–Mexico Agreement and may suggest that the European Union
will seek to apply more of the acquis in future generations of RTAs.

The US-centred model of RTAs as reflected in NAFTA falls between
the EU acquis and the coverage of the EU RTAs. NAFTA coverage is
generally WTO-plus in the sense that it is based on negative listing in
schedules. The coverage of sub-federal government is more restrictive
than the EU acquis however, because US states and Canadian provinces
have sought to retain a higher degree of policy autonomy than has been
the case with sub-central government in Europe. This issue of including
subnational levels of government brings out the fact that the multi-level
process of forming regimes covering regulatory policy issues goes below

332 STEPHEN WOOLCOCK



the level of the nation-state. NAFTA is still more based on the coverage
of trade-related regulatory issues, rather than the more comprehensive
approach of the European Union.

The EU model also places considerable importance on policy approx-
imation and mutual recognition as means of overcoming regulatory
barriers to trade. Although there are resource constraints and limits to
approximation, the EU model generally sees approximation and mutual
recognition as the ultimate means of removing regulatory barriers to
trade. This is reflected in the acquis but also in agreements with accession
countries and in the Euro-Med Agreements. In this respect the European
Union represents a form of regional hegemon, in that smaller neigh-
bouring countries are obliged to adopt the prevailing European regula-
tory norms and technical standards. In RTAs between the European
Union and other non-accession states, approximation and mutual recog-
nition are seen as much longer-term aims. The difficulties in negotiating
mutual recognition agreements, even with developed countries, have also
dampened the European Union’s earlier enthusiasm for mutual recogni-
tion.

The US-centred model places less importance on approximation or
policy harmonization, as is reflected in the limited standards-harmoniza-
tion working groups established under NAFTA. However, efforts to har-
monize have been made, albeit on a more selective basis. The compati-
bility of standards is held up as the aim of NAFTA but, compared with
the European approach, there is no great emphasis on creating in-
stitutions to promote conformance. For example, there are few joint
bodies developing common norms and no efforts to promote common
conformance assessment/accreditation capabilities that would facilitate
the mutual recognition of test results. The US-centred model appears to
assume that market factors will bring about equivalence and compatibil-
ity. As the NAFTA case study suggests, this may simply mean de facto
approximation to US regulatory norms or standards.

Dealing with regulatory issues raises the important question of regula-
tory jurisdiction. Regulatory authority remains with national (or in some
cases subnational, state and provincial) regulatory authorities, except in a
few cases such as competition in the European Union where there is a
supranational regulatory authority. But markets are regional or global in
nature, with investors and companies operating across borders. A central
question, therefore, is how to delineate the jurisdiction of regulators. This
is less of a problem when regulatory policies are harmonized or there is
at least a degree of policy approximation, because each national regula-
tor is applying the same or similar norms. But harmonization has gener-
ally proved difficult. The approach developed in the EU acquis (and in
the CER) has been to base regulatory jurisdiction on home country con-
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trol; in other words, goods or services approved for sale in one country
can be sold in other jurisdictions. This is reflected in the mutual recogni-
tion and home control of service providers. The NAFTA approach has
been based on host state control, in which the local regulatory juris-
diction prevails and (policed) national treatment remains the basis of
ensuring non-discrimination and open markets. In practice there are dif-
ficulties with each approach when it comes to implementation, and there
remains some doubt that home country control is an option for agree-
ments outside of Europe.

With regard to discipline over regulatory discretion, the EU model
appears to have more substantive provisions limiting discretion in the
application of regulatory policies, because rules and criteria are set out in
a more detailed fashion in the EU acquis. For example, the European
Union applies the ‘‘least trade restrictive’’ test in order to check regula-
tory discretion. NAFTA does not apply this test and also has broader
criteria (including sustainable development and consumer protection) for
assessing what are ‘‘legitimate policy objectives’’ in the application of
exceptions to non-discrimination.

If the US-centred model is less stringent in its substantive constraints
on regulatory discretion, it compensates with procedural provisions
aimed at ensuring that regulators follow due process. In other words,
transparency, rights for all parties to make their views known and legally
binding procedures analogous to those used in the US Administrative
Procedures Act provide an equivalent check on the abuse of regulatory
discretion. Many of the procedural measures in NAFTA are designed to
ensure that private actors potentially affected by the decisions of regula-
tory authorities in other countries have both a means of seeking to influ-
ence these decisions and a means of redress or review when they are not
happy with the decision. Although the EU model also places great im-
portance on transparency and has scope for reviews, it does not follow
the due process approach of the United States.

In sum, one can characterize the NAFTA approach as ‘‘policed na-
tional treatment’’ (see chapter 10) and the EU acquis as being more
based on approximation. In RTAs between the European Union and
countries that are not its near neighbours seeking ultimate accession to
the Union, the European Union will probably also have to use a form of
agreement closer to that of NAFTA, but one that reflects the precedents
and experience gained with the EU acquis.

In terms of the application of the respective approaches, the NAFTA
approach appears to have influenced other regional agreements in the
Western hemisphere. Thus Mexico’s agreements with other countries in
the region are based on NAFTA. The Chile–Canada Agreement also
follows the NAFTA approach closely, at least in those policy areas cov-
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ered. On the other hand, it does deviate from NAFTA in dispensing with
anti-dumping duties between parties, which seems quite a significant dif-
ference. A key question will be the extent to which NAFTA provides the
model for the Free Trade Area of the Americas (FTAA). Although the
parties to NAFTA, led by the United States, will clearly want to see
NAFTA as the model, it remains to be seen how the members of Mer-
cosur, which in some respects is closer to the EU model, will respond to
this. Much will depend on the balance of interests in the US position on
the FTAA. On the one hand, if the aim is to provide a ‘‘pathfinder role’’
for broader multilateral negotiations, the NAFTA model is likely to find
wide application. On the other hand, NAFTA has been selective in its
approach and specific interests in the United States may push certain
elements of the NAFTA model and not others. Some elements of the
NAFTA model seem problematic, such as extending the investor–state
dispute settlement system. This suggests that, just as the EU acquis has
limited application outside of Europe, NAFTA may have limited appli-
cation outside of North America. This tends to be confirmed by the
selective approach to the application of the NAFTA model in the bi-
lateral agreements negotiated by the United States. The US–Jordan
Agreement is perhaps a classic example of selective use of the NAFTA
model. The US–Chile negotiations can be expected to be much more in-
clusive of other elements of the model.

The EU model finds full application in relations between the European
Union and states in the process of seeking accession to the European
Union. In these cases, as shown by chapter 3 on the EU–Poland Agree-
ment, the EU acquis is adopted in its entirety. The same, of course, ap-
plies to the countries in the European Economic Area. When it comes to
the more recent bilateral agreements concluded by the European Union,
one finds a more partial application of the acquis. This is illustrated in the
Euro-Med Agreements and the EU–Mexico Agreement. The structure
of the EU agreements with developing or middle-income countries (like
those of the United States) must, of course, be expected to be different
from those with relatively developed countries seeking accession. The
nature of agreements will also be shaped by the circumstances in any bi-
lateral relations. However, the European Union, like the United States,
does not seem to follow a consistent approach in its bilateral agreements.
A consistent application of the EU acquis, even of those parts that are
difficult for developing countries, would be preferable to a set of ad hoc
bilateral agreements. As in the case of the United States, the EU bi-
laterals seem to be shaped as much by domestic political factors as by a
coherent, if staggered, application of the EU model.

Finally, there is the question of compatibility between the agreement
the European Union is negotiating with Mercosur/Chile and the FTAA
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agreement. Our case study of the EU–Mexico Agreement suggests that
the EU approach could be reconciled with the NAFTA approach without
too many difficulties. But it is still too early to say whether this will be the
case with the FTAA and the EU–Mercosur negotiations. Here is an area
where further work is needed.

Regional agreements in a multi-level process

The broad conclusion of this report is that the conventional debate on
whether regional agreements are building blocks or stumbling blocks for
the multilateral system may have detracted from more detailed work on
how the various levels that are involved in establishing international re-
gimes interact.

Regional agreements can contribute to the development of rule-based
trade and investment regimes in a number of ways. Regional agreements
have provided models for wider multilateral agreements. Thus the Euro-
pean Union has provided the model of mutual recognition as a means of
overcoming regulatory barriers to trade without extensive and unduly
intrusive harmonization, and NAFTA offers policed national treatment
based on ensuring due process in regulatory policy-making. These
models are important in that the WTO framework is unlikely to provide
detailed provisions on how to deal with many regulatory policy issues,
because of the difficulties of adopting harmonized regulatory norms at
the multilateral level. In the field of regulatory policy, therefore, it may
be more appropriate to consider ‘‘competition among rules’’, but within
the WTO principles of non-discrimination, as the way forward. In other
words, RTAs provide scope for experimentation in different regions,
which may have varying traditions, levels of development and existing
structures. Trying to force all regions into one set of regulatory norms
is likely to be difficult and counter-productive, just as trying to force all
national approaches into one set of multilateral rules has faced opposi-
tion. However, as the case studies in this volume have shown, models
developed in the European Union, NAFTA or the CER may well have
limited application in other regions.

The procedural provisions in RTAs also tend to promote regulatory
best practice among national regulators. The essence of ‘‘liberalization’’
in the new areas characterized by regulatory barriers is, as the OECD has
pointed out, the use of regulatory best practices (OECD, 2000). Regional
agreements can contribute to this because they are much more immedi-
ate than WTO or other multilateral rules. Thus, provisions to promote
transparency, open decision-making and institution-building tend to be
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more effective at the regional level. Regional enforcement provisions
then help to ensure that these provisions are effectively implemented.
Such promotion of regulatory best practice through regional agreements
is almost certainly positive because it does not lend itself to preference-
building. This contrasts with RTA measures that extend substantive
measures such as national treatment and MFN to a wider number of
sectors. Here, regional preferences can be created and with them comes a
potential for diversion.

RTAs provide a pathfinder and a learning function. This is especially
important for developing countries, where RTAs can provide the time
and space to make the domestic changes needed to engage more fully
in the global trading system. If RTAs illustrate that market opening or
liberalization are beneficial in the regional setting, this can help reduce
opposition to wider multilateral liberalization. When liberalization is
resisted for political or psychological reasons, such as fear of a neigh-
bouring power in the case of Mexico, or Brazil and Argentina before the
mid-1980s, regional initiatives remove one of the important blocks on
autonomous economic development.

Because the RTAs are generally compatible with the substantive pro-
visions of the WTO, increased membership of regional agreements will
also strengthen the multilateral system, in the sense that more coun-
tries are signing up to the principles set out in the WTO. Examples of
this would be increased membership of the Government Procurement
Agreement as a result of EU enlargement or the de facto extension of
the GPA provisions to countries in Latin America via NAFTA-based
agreements, for example between the United States and Chile.

RTAs also bring about a degree of policy approximation, which helps
to reduce the costs of market access for all suppliers, whether within or
outside the region. The economic weight of the European Union and the
United States tends to result in the regulatory norms of these two actors
becoming the de facto or, as in the case of EU accession states, de jure
requirement for their trading partners. This tendency could have nega-
tive implications if the smaller trading partners of the European Union
and the United States are forced to adopt regulatory norms and practices
or standards that are inappropriate for their level of development or that
do not reflect their national policy preferences. The background case
studies carried out for this project suggest that both the European Union
and the United States tend to export their regulatory norms and stan-
dards. In the long run, the application of such norms should be beneficial
to the developing countries concerned. The enhanced regulatory and
institutional capacity they often imply may well also help improve mar-
ket access to other markets. For example, the establishment of local
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conformance-testing facilities can be used to show conformance of goods
with the standards in other countries. In the short term, however, the
adoption of such regulatory norms imposes costs.

In a few instances the major actors appear to have sought to use re-
gional agreements as a means of shaping future trade agendas to fit their
policy preferences by setting precedents. This appears to be the case with
the US–Jordan Agreement covering environment, labour standards and
intellectual property. It also appears to be the case with the central role
of competition in the Euro-Med Agreements, not to mention the attempt
by Chile and Canada to establish a precedent of dispensing with anti-
dumping actions for negotiations within the FTAA.

A multi-level process

The development of regimes and rules for dealing with regulatory
barriers (in the cases considered here) suggests that a multi-level process
is in operation in which there is considerable interaction between na-
tional (and subnational), regional, plurilateral and multilateral levels.
There is also the level of private regimes, such as the work on interna-
tional standards.6 If this is the case, the relevant question to ask is not
whether regional agreements are building or stumbling blocks, but what
role regional agreements play in the multi-level process. Given the diffi-
culties of developing multilateral rules for all policy issues, at least in the
short term, regional and plurilateral agreements may have to play an im-
portant role. This is particularly the case in the ‘‘new’’ regulatory policy
issues, where many developing countries may not yet be willing to accept
inclusion in any single undertaking. If this is the case, then it becomes
important to identify and apply best practice in regional and other levels
of agreement. Such ‘‘best practice’’ would include a means of ensuring
that regional agreements do not preclude future multilateral norms. In
this respect, and drawing on the case studies considered, it would seem
that the regional level (at least in terms of the European Union and
NAFTA) has to date both implemented existing principles and concepts
developed in the OECD or within GATT and provided models for how
to improve wider multilateral liberalization.

Towards a model of ‘‘best practice’’ in regional agreements

It follows from the above that one aim in developing RTAs would be to
ensure that regional agreements contribute to the multilateral process of
tackling regulatory barriers to trade, on the one hand, and avoid precip-
itating regulatory regionalism, on the other. This raises the question of
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whether there is such a thing as ‘‘best practice’’ when negotiating re-
gional agreements.

This leads to the further question of how best to structure regional
agreements so that they contribute most effectively to this multi-level
process. From the agreements analysed in the chapters in this volume,
the following elements seem suitable for consideration when fleshing out
what a model of best practice for regional agreements should look like:. Regional agreements should concentrate on procedural measures,

such as improved transparency, the use of clear predictable criteria for
regulatory policy and open decision-making. These measures should
promote regulatory reform and best practice and contribute to market
opening. In this sense there is little likelihood that WTO-plus provi-
sions of this kind in RTAs will create difficulties for future multilateral
negotiations.. Procedural measures should consist of effective transparency mea-
sures, including prior notification of major changes to regulatory law
or practice.. Regulatory/technical cooperation aimed at enhancing or building ex-
pertise and institutional infrastructure should be created for the adop-
tion of regulatory best practice.. Regional agreements should eschew detailed regulatory harmoniza-
tion whenever possible. In so far as RTAs are WTO-plus (or go be-
yond other international standards), detailed harmonization of regu-
latory norms or standards retains the potential for creating regulatory
regionalism. Harmonization may also not be suitable for all countries,
given their level of development or national preferences.. Regional agreements should have extension clauses that enable re-
negotiation when either party agrees to more favourable treatment
with a third party.. Mutual recognition offers a suitable long-term means of overcoming
regulatory barriers to trade within RTAs, but the case studies dis-
cussed above suggest that such agreements require considerable effort
and support in order to build the regulatory infrastructure needed in
many countries. MRAs should be open to third parties that meet the
qualifications laid down in the RTA on equivalence of objectives and
conformity assessment.. Ideally, regional agreements should ensure that independent review
procedures exist for the regulatory policy areas covered by the RTA,
and that legal persons have access to such review procedures.. An effective regional agreement should include provision to ensure
that anti-competitive practices do not develop following regulatory
reform or deregulation.
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Appendix

Table 12A.1. Investment (including establishment under services provisions)

WTO EU–Poland EU–Mexico

Coverage Sectoral
coverage of
NT and MFN
provisions

Positive-list
coverage of
Mode 3 in
GATS and
TRIMs

Significantly
WTO-plus

Phased
introduction of
nearly full
liberalization

In effect not
covered

Procedural
elements

Transparency Limited owing
to complex
scheduling

Association
Council to
monitor
implementation

Not covered

Due process Not applicable Not applicable Not applicable
Institution-

building
Not applicable Not applicable Not applicable

Substantive
measures

Policy
approximation

Prohibition of
some perfor-
mance re-
quirements
under TRIMS

Sector-specific in
GATS finan-
cial services
and telecom-
munications

Significantly
WTO-plus

Application of
the EU acquis
across goods
and services

None
relating to
investment

Mutual
recognition

Not applicable Not applicable Not applicable

Reduced
discretion

Only selective
limitations on
policy
autonomy

WTO-plus, but
safeguard
measures for
Poland provide
some discretion

WTO-conform

Implementation
and enforce-
ment

Remedies and
reviews

None WTO-conform WTO-conform

Dispute
settlement

Government to
government
under DSU

WTO-conform WTO-conform

Promotion and
maintenance
of competition

Significantly
WTO-plus

Fully fledged
common
policies
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Euro-Med NAFTA CCFTA CER

No provisions Significantly WTO-plus
Negative-list schedules
Goods and services

covered

Significantly
WTO-plus, as
for NAFTA

WTO-conform
No general

investment
measures

No provisions WTO-plus owing to
negative-list
approach

WTO-plus owing
to negative-list
approach

No provisions

Not applicable Not applicable Not applicable Not applicable
Not applicable Not applicable Not applicable Not applicable

None Slightly WTO-plus
Some performance

requirements
prohibited, others
allowed

Some selective
harmonization of
provisions in services

As for NAFTA No provisions

Not applicable Not applicable Not applicable Not applicable

WTO-conform, i.e.
limits on some
performance
requirements

Significantly WTO-plus Significantly
WTO-plus

WTO-conform

WTO-conform WTO-conform General horizontal
measures

WTO-conform

WTO-conform Significantly WTO-plus
Investor–state dispute

settlement

Significantly
WTO-plus

Investor–state
dispute settlement

WTO-conform

WTO-plus
Eventual adoption

of EU policies

Slightly WTO-plus
Requirement to have a

national competition
policy

Slightly WTO-plus
as for NAFTA,
but anti-dumping
to be phased out

Significantly
WTO-plus

Positive comity and
mutual recognition
of national
regulatory policies
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Table 12A.2. Services (cross-border)

WTO/GATS EU–Poland

Coverage Sectors Combination of
positive and
negative listing

Slightly WTO/
GATS-plus

Procedural
elements

Transparency Basic notification
measures

GATS-compatible

Due process

Institution-
building

Technical
assistance and
support

Substantive
provisions

Degree of policy
approximation

NT and MFN with
only selective
approximation
in financial ser-
vices and tele-
communications

GATS-plus with
alignment to
EU acquis

Mutual
recognition

Provided for
under additional
commitments

GATS-compatible

Limits on
discretion

Article VI wording
provides consid-
erable scope for
discretion (out-
side sectors cov-
ered by the
Annexes)

GATS-compatible

Implementation
and
enforcement

Reviews and
remedies

None None

Dispute
settlement

DSU Association
Council

Promotion of
competition

As in table 12A.1
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EU–Mexico Euro-Med NAFTA CCFTA

Slightly GATS-plus
in sector coverage

Use of negative
listing approach

Review with view
to increased
coverage

GATS-compatible
for WTO mem-
bers (which
means limited
commitments for
the Mediterra-
nean Partner
Countries; for
others best
endeavours only)

GATS-plus through
use of negative-list
approach

GATS-compatible GATS-compatible GATS-compatible

GATS-plus
Horizontal measures
apply

Working Group on
Services created

GATS-conform Basic GATS frame-
work for coun-
tries not mem-
bers of the WTO

NT and MFN with
selected policy
approximation in
specific Chapters

Commitment to
negotiate after
three years

No provisions GATS-plus provision,
including efforts to
promote mutual
recognition

GATS-conform Possibly slightly
GATS-plus owing
to ‘‘policed
national treat-
ment’’ approach

None WTO-plus
Horizontal measures
apply

Bilateral dispute
settlement

Association Council Bilateral dispute
settlement
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Table 12A.3. Technical barriers to trade and sanitary and phytosanitary measures

WTO EU–Poland EU–Mexico

Coverage Regulations and
conformance
covered by
NT and MFN

WTO-plus
Coverage of

standards-
making and
subnational
bodies

WTO-
compatible
(i.e. reaffir-
mation of
WTO)

Procedural
elements

Transparency Modest
Notification of

new technical
regulations

WTO-plus
Prior notification

for technical
regulations
and standards

WTO-
consistent

Due process Modest
Other govern-

ments have
opportunity
to comment

Significantly
WTO-plus for

other RTA
members

WTO-
consistent

Institutional
infrastructure

In effect very
little

Significantly
WTO-plus

Cooperation,
funding and
twinning

Slightly
WTO-plus

Substantive
measures

Policy
approximation

National
treatment

Significantly
WTO-plus

Based on EU
acquis

WTO-
compatible

Mutual
recognition

Encouraged but
no provisions

WTO-plus
Ultimate objec-

tive is mutual
recognition of
national regu-
latory mea-
sures

WTO-
compatible

Not provided
for

Containing
discretion

Exceptions from
NT for TBTs
and SPS, lat-
ter limited by
requirement
to use inter-
national stan-
dards

WTO-plus
Tighter criteria

for exceptions

WTO-
consistent

Implementation
and enforce-
ment

Reviews and
remedies

No concrete
provisions

Significantly
WTO-plus in
the sense of
central moni-
toring by EU

WTO-
consistent

Dispute
settlement

Government to
government
DSU

Slightly
WTO-plus

Conciliation in
Association
Council

WTO-plus
Bilateral
dispute
settlement
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Euro-Med NAFTA CCFTA CER

WTO-compatible WTO-compatible Not covered WTO-compatible

WTO-consistent WTO-consistent WTO-minus
Covered only by

horizontal
provisions

WTO-plus
Plus effective
prior
notification

WTO-consistent Significantly WTO-plus
Prior notification, access

to regulatory process
for interested parties

Significantly
WTO-plus for
other RTA
partners

Moderately
WTO-plus

Technical
assistance

Significantly WTO-plus
Joint committee and

technical assistance

WTO-compatible
Regulatory
cooperation

WTO-compatible
Ultimate aim is

approximation
based on EU
acquis

Slightly WTO-plus
Approximation is an aim

in selected sectors;
others seek
‘‘compatibility’’

Not covered Significantly
WTO-plus

Approximation
across the board

Joint measures
WTO-compatible
Aim of mutual

recognition of
conformance
testing

Slightly WTO-plus
Provisions for mutual

recognition of test
results

Not covered Significantly
WTO-plus

Mutual
recognition of
national
regulatory
policies

WTO-consistent WTO-consistent, with
some areas possibly
slipping below WTO
level

WTO-consistent
System based on
mutual trust

WTO-consistent Significantly WTO-plus
Reviews and remedies for

legal persons and
government through
consultations

Horizontal measures
apply

WTO-consistent
Government to
government
consultations

WTO-consistent
and
conciliation

WTO-plus
Bilateral dispute

settlement

WTO-plus
Bilateral dispute

settlement applies to
horizontal measures

WTO-consistent
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Table 12A.4. Government procurement

WTO/GPA EU–Poland EU–Mexico

Coverage Sectors Limited
Positive list

GPA-plus
All sectors

covered except
defence

GPA-consistent

Levels of
government

Central govern-
ment, public
enterprises and
subnational
government on
voluntary basis

GPA-plus
All levels of

government

GPA-consistent

Signatories Limited number
of signatories to
GPA

Poland required
to sign GPA
before acces-
sion to the EU

Mexico a non-
signatory of
GPA, locked
in to GPA
norms

Procedural
provisions

Transparency Detailed
provisions

GPA-consistent
provisions

GPA-consistent
provisions,
possibly to be
enhanced
through use
of information
technology

Due process Detailed
procedural
measures

GPA-consistent GPA-consistent

Institution-
building

In effect none Significantly
GPA-plus for
Poland

Slightly
GPA-plus

Cooperation
through
Special
Committee

Substantive
provisions

Policy
approx-
imation

GPA requires
common
procedures

GPA-consistent
plus use of
European/
international
standards

GPA-consistent

Mutual
recognition

Not applicable Not applicable Not applicable

Containing
discretion

Limited GPA
provides
considerable
flexibility

Perhaps
GPA-plus

GPA-consistent

Implementation
and enforce-
ment

Remedies and
reviews

Bid challenge
provides access
for aggrieved
parties

GPA-consistent
EU
compliance
provisions

GPA-consistent

Dispute
settlement

DSU available for
signatories

Association
Council

Bilateral dispute
settlement

Promoting
competition

As for table 12A.1
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Euro-Med NAFTA CCFTA CER

Potential for GPA-
plus on selective
basis (e.g. bilat-
eral with Israel)

GPA-consistent, but
with Mexican
commitments below
the GPA level

Not covered GPA-plus
Covers all sectors

GPA-minus
Only objective of

liberalization, but
no provisions

GPA-consistent, but
Canada not applying
at sub-federal level

Not covered GPA-plus
Covers all levels

of government

Only Israel signatory
of GPA among
EU partners

Mexico non-signatory;
bound to effective
GPA norms

Neither Australia
nor New
Zealand is a
GPA signatory

Non-specified GPA-consistent
Provisions enhanced

through use of
information
technology

Not covered Broadly GPA-
consistent in
provision of
information

Non-specified GPA-consistent Horizontal measures
apply but too
general to have
any bearing

GPA-minus
No standard

procedures for
contract award
processing

Potential through
Association
Council

Significantly GPA-plus
for Mexico

Not covered None except
through
cooperation

None GPA-consistent Not covered GPA-minus
No common

procedures

Not applicable Not applicable Not applicable

Not covered GPA-consistent, but
possibly more actions
brought by companies

Not covered GPA-minus
Based on trust

Not covered GPA-consistent Not covered GPA-minus

None Bilateral NAFTA
significant

Not covered General consulta-
tion provisions
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Notes

1. This strengthening of the GPA comes, however, at a time when there is dwindling sup-
port for the multilateralization of the GPA disciplines, which could be confirmed by de-
velopments in other regions, such as the Free Trade Area of the Americas.

2. The EU–Poland Europe Agreement includes provision for ‘‘bid challenge’’ by com-
panies if they feel they have not been treated fairly in contract award procedures.

3. See chapter 6 on NAFTA, but also parts of chapters 4 and especially 7, which discuss
some detailed provisions on NAFTA in the policy areas under consideration.

4. OECD guidelines on good regulatory practice and open international markets also place
some emphasis on the ‘‘least trade restrictive measure’’ test (OECD, 1998).

5. See chapter 9, which argues that here is a case of regulatory regionalism.
6. The case studies in this volume do not cover such private regimes in any depth, but these

are likely to play a growing role in regulatory responses to globalization.
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