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Introduction and Overview

Gary P. Sampson and W. Bradnee Chambers

The world spotlight was on the World Trade Organization (WTO)

at its third meeting of trade ministers in Seattle in December 1999.

At this meeting many had hoped a new round of multilateral trade

negotiations – the Millennium Round – would be launched. Not

only were the new negotiations not launched, the meeting ended in a

state of disarray, with the WTO facing criticism from many quarters.

As discussion continues in the hope of launching a new round of

negotiations at the next ministerial meeting at Doha in Qatar in

November 2001, and given the increasing attention paid by many

environmentalists to the debate over the apparent conflict in trade

and environment policy, it is clear that trade and environment issues

will loom large at the meeting in Doha. How governments choose

to deal with these issues will have important implications for both

trade policy and environment policy well into the twenty-first cen-

tury.

The issues raised in this debate are complex and touch on some

of the most fundamental aspects of WTO concepts, principles, and

rules. The complexity is further increased owing to the diversity of

views and the number of stakeholders involved. Although all parties

assign a fundamental priority to the protection of the environment,

the perceived role of the WTO in achieving these objectives differs

greatly across groups. Reaching agreement on significant changes in

rules and practices will not be an easy task in an organization where

decisions are adopted on the basis of consensus.



Many environmentalists, for example, are of the view that the

WTO rules – and trade liberalization generally – accelerate un-

sustainable consumption and production patterns that cause resource

depletion, loss of species, and other environmental degradation. They

argue that WTO rules constrain domestic legislators from protecting

the environment by using trade measures to enforce environmental

standards internationally. The inability in the WTO to discriminate

between products on the basis of how they were produced runs con-

trary to the objectives of many environmentalists. Some environmen-

tal non-governmental organizations (NGOs) perceive the WTO as an

instrument of globalization that is non-transparent and unaccount-

able to the public at large.

For their part, many developing countries are deeply suspicious

of what could follow from changing the WTO rules and processes

to meet the concerns of environmentalists. Restricting trade on the

basis of how goods are produced for export, for example, may mean

poorer countries being obliged to adopt standards applied by their

developed counterparts in their own production processes. These

standards may not be appropriate in the sense of reflecting the de-

velopment priorities of the countries producing the goods, their re-

source endowments, or their available technology. In addition, it is

feared that, although such policies may well be construed with good

intentions in mind, they might also fall captive to protectionist in-

terests. Further, if standards relating to the environment are ac-

cepted as a basis for trade discrimination in the WTO, why not other

standards that relate to production methods such as labour standards?

On the other hand, many in the trade community (developed and

developing countries alike) argue that the General Agreement on

Tariffs and Trade (GATT) – and now the World Trade Organization

– has been successful over the past half-century at doing what it has

been clearly mandated to do. The WTO has two primary objectives:

first, progressively to remove trade restrictions and distortions that

protect uncompetitive producers and deny consumers the possibility

to purchase goods and services at the most competitive international

prices; secondly, to maintain the open and liberal multilateral trad-

ing system based on non-discriminatory rules as a means to ensure
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predictability and stability in world trade. They point to the fact

that more than 6 trillion dollars worth of goods are traded according

to WTO rules and almost 2 trillion dollars of world services. This

figure represents 26 per cent of the world total output and is pro-

jected to increase to 45 per cent by 2010. Through eight rounds of

trade-liberalizing negotiations, tariffs on industrial goods have been

reduced from 45 per cent in 1947 to an average of approximately

4 per cent today. International trade increased at a rate faster than

economic growth by an average 2 per cent per annum between

1948 and 1999,1 leading to higher standards of living and levels of

employment and greater prosperity in many countries. The argu-

ment continues that trade liberalization is not a cause of environ-

mental degradation, but rather a source of increased real resources

that can be directed at the national level towards effective environ-

mental management policies.

Although WTO rules (and those of GATT prior to it) may have

brought stability and predictability to the world trading system, the

sorts of objections raised by the environmental community, as well

as the concerns of developing countries in addressing them, cannot

be ignored. The challenge is how to deal with these concerns with-

out severely damaging the credibility and usefulness of the WTO

and the carefully negotiated Uruguay Round Agreements based

on non-discrimination. Conducting international trade according to

rules – rather than commercial or political power – is accepted by

all WTO members to be one of its most important characteristics.

Not only is accommodating the perceptions of the role of the

WTO held by the stakeholders complex, so too are the issues that

are the subject of the trade and environment debate. In recent years

much of the discussion has centred on the possibility of there being

a natural, or in-built, potential for conflict between trade policy and

policies relating to the environment. The numerous examples in-

clude: higher environmental standards in an importing country than

an exporting country leading to a loss of international competitive-

ness; a lowering of environmental standards to gain international

competitiveness; compensatory border adjustment measures to offset

environmentally driven taxes or subsidies conflicting with trade rules;

Trade, Environment, and the Millennium 3



trade liberalization and economic growth leading to resource de-

pletion and environmental degradation; cross-border pollution or

damage to the global commons, with trade sanctions as retaliatory

measures; disguised protection, with domestic standards tailored to

discriminate against imports; and conflicting obligations in multi-

lateral environment agreements and trade agreements. To these can

be added: health concerns and the future WTO legitimacy of mea-

sures to restrict trade where standards differ across countries (e.g.

with respect to trade in products derived from genetically modified

organisms); the role of precaution in the justification of these differ-

ing standards; the extent to which labelling products according to

the process used to produce them provides a solution; and whether

or not such labelling is in fact WTO legal.

WTO members recognized some time ago the complexity of the

relationship between trade policy and environment policy. As a re-

sult of discussions that coincided with the later stages of the Uru-

guay Round, a Committee on Trade and Environment (CTE) was

established by the WTO General Council in January 1995. The

CTE terms of reference are far-reaching and indicate an early concern

on the part of WTO members with ensuring that WTO rules are

consistent with, and supportive of, environmental policies. The CTE

reported to the first biennial meeting of the Ministerial Conference,

and its work and terms of reference were reviewed in the light of its

recommendations. This report was heavily negotiated, forwarded to

ministers, and adopted in Singapore in December 1996. Although

the work as described in the report has been comprehensive and ad-

dressed many of the complex issues described above, it has fallen

short of fulfilling the expectations of those who saw it as a means to

resolve the issues of concern of environmentalists. The work of this

committee provides a reference point for the current thinking in the

WTO. It is described in some detail in Appendix I.

The motivation behind this book is the belief that, for a variety

of reasons, there is now a window of opportunity to move the debate

on trade and environment forward. First, the WTO Ministerial

Meeting in Doha in November 2001 will provide the opportunity

for serious consideration of the issues to be addressed in whatever
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form the multilateral negotiations take in the future. Secondly, a

great deal of groundwork has been done in the WTO, by environ-

mental NGOs, by various international organizations (e.g. the UN

Conference on Trade and Development, the UN Environment Pro-

gramme, the Organization for Economic Cooperation and Devel-

opment), and elsewhere to introduce change if thought necessary.

Comprehensive proposals on most of the major issues have been dis-

cussed at length in the WTO and many are described in the report

of the CTE to ministers in Singapore. Thirdly, a great deal of work

is already under way in the regular bodies of the WTO, such as the

General Council and the Dispute Settlement Body, addressing many

of the concerns of the environmental community. These include in-

creasing the transparency of WTO operations, accelerating the de-

restriction of documentation, and intensifying the contact between

the WTO and public interest groups.

Also of considerable importance is the apparent political aware-

ness in the industrialized countries that something needs to be done

to build public support for future negotiations in the WTO, and

possibly for a new round of multilateral trade negotiations. Ex-

pressions of political will, however, are not enough to set a process of

change in motion. As will be argued by some of the authors of the

following chapters, many of the proposals related to trade and envi-

ronment put forward by developed countries have lacked sensitivity

to the needs of developing countries. They frequently do not pay

due regard to core principles, such as: common, but differentiated,

responsibility; the right to development; or even the right to basic

human needs such as food, health, and education that developed

countries take for granted. In other words, they do not respond to

the concerns of developing countries. In a consensus-based organi-

zation where two-thirds of the membership comprises developing

countries, their concerns cannot be ignored.

The intention of this book is to provide a constructive input into

future WTO negotiations pursuant to the Ministerial Meeting in

Qatar by elaborating the concerns of both developing countries and

environmentalists. The intention is also to raise the awareness of a

number of the key issues that will have to be addressed in any future
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negotiations. Meeting this objective has provided the chapters with

a strong policy orientation. The contributors have been drawn from

academia, government, and civil society, and each is a leading au-

thority in his or her particular field. In providing the substantive

chapters of this book, the contributors have been asked to utilize

their wealth of knowledge and experience in an effort to provide

clear policy recommendations that will be useful within the frame-

work of future WTO negotiations.

The book contains 11 chapters. The first chapter is a visionary

overview by Rubens Ricupero of some of the principal considera-

tions in the trade and environment debate. The next three chapters

describe the various viewpoints on trade, environment, and the

WTO of two groups of stakeholders – developing countries and

environmental NGOs. Chapter 5 describes and comments on the

WTO dispute settlement process, considered by many to be the

heart of the WTO, and a key element in most of the policy chapters

that follow. Each of the following chapters addresses a specific issue

that will be central for any future multilateral trade negotiations

that bear on trade and the environment.

In the first chapter, Rubens Ricupero notes that many develop-

ing countries have now become more committed to the defence

of the multilateral trading partners than the major trading partners,

for whom unilateralism is always an alternative and a temptation.

Attempts to amend existing trade rules, for example to accommo-

date trade measures under multilateral environmental agreements

(MEAs), may have implications for a wide range of topics. In par-

ticular, pressure from some to make the WTO treatment of non-

product-related process and production methods (PPMs) a central

and systemic issue causes deep concern to the developing countries,

because it implies substantive changes in the operation of the multi-

lateral trading system.

Further, proposals with respect to the agenda of future negotia-

tions seem to focus on accommodating measures that could restrict

trade rather than on measures that promote trade. As long as devel-

oping countries fear that engaging in negotiations on trade and en-

vironment could result in further accommodation of trade-restrictive
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measures on environmental grounds, thereby limiting their market

access, it is unlikely that they would be inclined to accept a trade-off

between environment and market access.

Notwithstanding the consensus of developing countries, Rubens

Ricupero makes clear that the multilateral trading system has to be

responsive to legitimate environmental concerns. If there were con-

sensus among WTO members that certain provisions of the multi-

lateral trading system stand in the way of achieving sustainable de-

velopment objectives, then it is important collectively to examine

possible adaptations, based on equity and other Rio principles.

The author stresses that concerns about the impacts of global-

ization on human well-being and environmental quality have to be

taken seriously. However, in the search for a balance of viewpoints,

there is a need to promote an enhanced understanding and broader

consensus on the root causes of environmental degradation and the

best ways of tackling them. It is also necessary to understand the

WTO’s limitations in resolving environmental problems.

The author notes that in more general terms poverty eradication

requires a broad approach, taking into account not only economic

considerations but also social, human, and environmental dimen-

sions. Integrating trade and the environment in a manner supportive

of economic development requires mechanisms that span several di-

mensions of national and international economic activity. Global

economic policy-making must be seen in a broad perspective, in-

volving the various agencies of the United Nations that deal with

social, environmental, and cultural matters.

Chapter 2, by Magda Shahin, examines trade and environment is-

sues from the perspective of a developing country negotiator with

considerable experience in how the debate has evolved in the WTO.

The author raises many of the questions and expresses many of the

concerns voiced by developing countries. She poses the question of

whether developed countries are genuinely concerned over social and

environmental issues at the international level or, rather, is it he-

gemonic and commercial interests that are the real motivators. Is

linking trade to environment a justified concern with honest envi-
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ronmental goals or are additional protection measures at play? Irre-

spective of the answer to this question, the author draws attention to

the difficulties of developing countries in dealing with the complex

issues, given their resource constraints, poor information flows, and

lack of scientific knowledge.

The author elaborates the position of many developing countries

on specific topics addressed in the WTO; for example, the relation-

ship between the provisions of the multilateral trading system and

trade measures pursuant to multilateral environmental agreements

(MEAs), and the relationship between environmental measures and

the WTO Agreement on Trade-related Intellectual Property Rights

(TRIPS). She also addresses market access issues and the concerns

that have been expressed by many developing countries over the effect

that eco-labelling schemes could have on their access to developed

countries’ markets. She cautions that multilateral environmental re-

gimes and measures that go beyond a country’s own borders, for the

sake of protecting the environment, are ‘‘a flagrant violation of WTO

rules and regulations, which do not allow for extra-territorial mea-

sures.’’ Today ‘‘we see growing concern by environmental groups at

the national level forcing the issue of national sovereignty against the

country’s obligations to abide by WTO judgements.’’

In much of this chapter, a common theme is a concern over

changing WTO rules to permit the regulation of trade on the basis

of process and production methods (e.g. with respect to the use of

eco-labelling schemes) rather than on the characteristics of the prod-

ucts themselves. Justifying discrimination between ‘‘like products’’

and making market access for exports conditional on complying with

production standards ‘‘would upset the entire trading system and

would have devastating effects, in particular on developing country

exports.’’ This is a statement of the importance ascribed by develop-

ing countries in general to avoiding any discrimination in trade ac-

cording to the manner in which exports are produced. In this sense,

developing countries are not ‘‘natural allies’’ for those environmental

NGOs that are critical of the WTO for not permitting discrimina-

tion according to production methods (e.g. on the basis of life-cycle

analysis).
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In fact, this concern emerges as a key issue not only in this chapter

but in many other parts of the book – with respect to, for example,

the accommodation of MEAs by the WTO, the use of unilateral

measures to impose certain standards in other countries, revising the

WTO exceptions provisions to accommodate environmental con-

cerns, justifying standards on the grounds of protection of the envi-

ronment, eco-labelling schemes based on acceptable methods of pro-

duction, and many others. In offering advice to developing countries,

the author states that they have to remain firm on their positions on

trade and environment in regard to changing of the rules; ‘‘such a

move would only serve as a prelude to the integration of the ‘social

clause’ in the WTO, which has wider implications for developing

countries and should be of more serious concern.’’ Maintaining the

consensus-based nature of the WTO and maintaining control over

policy in the hands of its members (as against, for example, the Ap-

pellate Body deciding policy through litigation) are also important

themes that express the concerns of many developing countries.

The author comments that, as the preparations for the fourth

WTO Ministerial Conference to be held in November 2001 in Doha

are in top gear, the trade and environment debate has again surfaced

as an issue for the next round of multilateral trade negotiations.

In practice, she sees two principal constraints to addressing trade

and environment issues in future negotiations. First, there are the

developing country concerns outlined above that pertain directly to

the trade and environment debate itself and the unpreparedness of

many to start negotiating rules and disciplines. In this respect she

mentions in particular the new issues, such as genetically modified

organisms (GMOs) with all their complexities (see chap. 9). Second,

there are constraints of a more general and comprehensive nature re-

lating to the Round itself and the new pressures emerging around it,

which make the trade and environment debate look of less immedi-

ate relevance.

In chapter 3, Veena Jha and René Vossenaar point out that most

developing countries are strongly resisting the inclusion of trade

and environment in future trade negotiations and acknowledge that
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there may be sound reasons for them to oppose broad WTO nego-

tiations based on environmental considerations. They add that de-

veloping countries may have good strategic reasons for opposing the

inclusion of environment in the build-up to the Seattle Ministerial

Conference. However, the authors also argue that it may be difficult

for developing countries to sustain their opposition to addressing the

environment in future WTO negotiations. Therefore, the authors

provide the elements of an initiative by the Secretary-General of

UNCTAD to promote a ‘‘Positive Agenda’’ as an alternative ap-

proach to future trade and environment negotiations. Although the

authors warn that the potential for consensus between developing

countries may be limited, they suggest that such a positive agenda

should promote, at least, the principle of common, but differentiated,

responsibility and the closer integration of developing countries into

the global economy.

Before outlining the elements of the agenda, the authors present

what they consider to be the legitimate apprehensions of developing

countries with respect to the WTO debate on trade and the envi-

ronment. The authors assess the costs and benefits of engaging in

discussions on trade and environment, and find that there is scope

within the current framework to accommodate the concerns of de-

veloping countries. The approach adopted by the authors is to iden-

tify the points of entry for developing countries into a debate that

they characterize as having been polarized so far.

It is not surprising that there is a considerable concordance of

view with the previous chapter, particularly in identifying issues of

concern to developing countries. Although a number of concerns are

addressed, the authors assign priority to: accommodation, through a

change in WTO rules, of trade measures taken pursuant to multi-

lateral environmental agreements; accommodation of trade measures

based on non-product-related production methods on environmental

grounds, particularly in the context of eco-labelling; and greater

scope for the use of the precautionary principle. All these issues are

taken up in some detail in later chapters.

The authors also address an issue raised on a number of occasions

in later chapters of the book, particularly the chapter by Daniel
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Esty: the pressure exerted by the non-governmental community for

greater access to the WTO processes; for example, to its dispute

settlement mechanism through the submission of amicus briefs. The

authors note that civil society – both non-governmental organizations

and the business community – can play an important role in pro-

moting a balanced trade and environment agenda. They flag, how-

ever, one of the reasons for resistance on the part of developing

countries to proposals to open the WTO to greater participation

from public interest groups. A number of proposals ‘‘that may be

labelled under the heading ‘transparency,’ such as the those facili-

tating the submission of amicus curae briefs to dispute settlement

panels, could, in practice, accentuate certain imbalances . . . because

NGOs in the South have fewer financial resources to avail them-

selves of such opportunities.’’ In the preceding chapter Magda

Shahin expressed the same reserve but rather in the context of

maintaining the intergovernmental character of the WTO and its

tradition of being an organization where policy is decided by the

member governments alone. In conclusion, the authors draw atten-

tion to the Plan of Action adopted at UNCTAD’s tenth Conference

in Bangkok in February 2000. This Plan calls upon UNCTAD

to ‘‘ensure balance in the trade and environment debate by high-

lighting issues of concern to developing countries and strengthening

the development dimension.’’ It was inter alia agreed that special

attention should be given to ‘‘identifying specific capacity-building

needs of developing countries and promoting a broad programme of

capacity building on trade, environment and development.’’ In the

view of the authors, it is significant that, in the context of the posi-

tive agenda on trade, environment, and development referred to

above, UNCTAD member states called for analysis and consensus-

building with a view to identifying issues that could yield potential

benefits to developing countries, including in the area of trade and

environment.

In chapter 4, Daniel Esty presents the view of many non-

governmental organizations: broadly speaking, it is in the interests

of the WTO itself to be more receptive to NGO views and involve-

ment. In so doing, however, he first acknowledges the important
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role the WTO has to play as a facilitator of economic interdepen-

dence, but notes that, if the WTO is to play its role effectively, it

must be seen as having legitimacy, authoritativeness, and a com-

mitment to fairness. ‘‘Absent these virtues, decisions that emanate

from the WTO will not be accepted as part of the process of global

decision-making.’’ To achieve this, the author considers it necessary

for the WTO to become better connected to the non-governmental

organizations that represent the diverse strands of global civil society.

The author proceeds to elaborate how the WTO could increase its

legitimacy by demonstrating that it has genuine connections to the

citizens of the world and that its decisions reflect the will of the

public at large. In this respect, non-governmental organizations

represent an important mechanism by which the WTO can reach

out to citizens and build the requisite bridge to global civil society.

The WTO could increase its authoritativeness through increased in-

puts from NGOs that have in-house analytical and technical skills

and whose ‘‘raison d’être is to sharpen thinking about policy issues.’’

They also provide an ‘‘important oversight and audit mechanism’’ –

they can ‘‘act as watchdogs on national governments and report

on whether they are fulfilling their WTO obligations.’’ In the view

of the author, fairness can be enhanced through providing oppor-

tunities for the public to submit views to the dispute settlement

process in the form of amicus briefs and to observe how outcomes are

reached in the dispute process.

The author is aware that his case for the WTO to have broader

links with non-governmental organizations will be challenged. He

therefore sets about stating the points of resistance (some of which

were raised in chapters 2 and 3), and offers his rebuttals. In short,

his conclusion is that some of these arguments ‘‘represent little more

than traditional trade community cant. Other concerns have a more

serious foundation. But none of the claims bears up under scrutiny.’’

The author’s view is that, for the international trading system, the

presence of 20,000 protestors in the streets of Seattle during the

WTO’s 1999 Ministerial Meeting, many of them motivated by

hostility to globalization in general and to the trade liberalization

agenda of the WTO in particular, marks a watershed. The era of trade
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negotiations being conducted by a ‘‘close-knit group of trade cogno-

scenti out of sight from the rest of the world is gone forever.’’ His

view is that the WTO will never again be able to operate ‘‘under the

cover of darkness.’’ Civil society groups of all sorts are now tracking

the work of the trade regime, and the WTO must acknowledge this

reality – and perhaps even turn it to advantage.

Although the cause of a more open WTO was probably advanced

in Seattle, the author notes that the push for substantive refinement of

the GATT rules, especially the provisions that address environmental

concerns, lost ground. ‘‘The protests in the streets, driven by a coali-

tion of environmentalists and protectionists marching arm-in-arm,

confirmed in the minds of most developing country delegates the

suspicion that the ‘trade and environment’ agenda was protectionist

at its core.’’

He concludes that the ‘‘Seattle débâcle undoubtedly represents an

awkward ‘first dance’ for the WTO with civil society. But the mis-

steps on both sides must be overlooked because the ongoing rela-

tionship matters – and must be strengthened.’’

In chapter 5, William Davey makes the important observation

that it would ‘‘make little sense to spend years negotiating the de-

tailed rules in international trade agreements if those rules could be

ignored.’’ In the commercial world, security and predictability are

viewed as fundamental prerequisites to conducting business interna-

tionally. For this reason a system of rule enforcement is necessary.

Because the same WTO dispute settlement process is common to

the enforcement of all its agreements, it is not surprising that it is

referred to on numerous occasions in the following chapters.

The author describes the WTO dispute settlement process by

outlining its four basic phases: consultations, the panel process, the

appellate process, and the surveillance of implementation. He points

to the fact that the WTO dispute settlement process differs in im-

portant ways from that of GATT. In particular, automaticity comes

from the new rules under the Dispute Settlement Understanding

(DSU) on the adoption of decisions taken in the WTO. The DSU

also offers a more structured approach, with stricter timetables and
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greater surveillance to ensure that the panel or Appellate Body rul-

ings are implemented. In the view of the author, the WTO dispute

settlement system has operated well; WTO members have made ex-

tensive use of the system, suggesting that they have confidence in it.

The author points to one of the salient characteristics of the dispute

settlement process in the period since Seattle, namely, the increasing

resort to compliance proceedings. In his view, this development is

probably not desirable. ‘‘It suggests [he writes] that some WTO

members are making only minor changes to measures found to be

WTO inconsistent, perhaps hoping that they will be able to post-

pone full compliance until the complaining member completes a

second round of dispute settlement proceedings.’’ As such, the cur-

rent structure of compliance proceedings encourages foot-dragging,

and the ultimate WTO remedy for compliance – ‘‘retaliation’’

through trade sanctions – may not always be effective.

Faced with the challenge of greater transparency for WTO oper-

ations, the author draws attention to the fact that ‘‘panel and

Appellate Body reports (and all other WTO documents relating

to specific disputes) are issued as unrestricted documents and placed

on the WTO website immediately after their distribution to mem-

bers.’’ There have, however, been proposals, particularly by non-

governmental organizations, that the WTO dispute settlement pro-

ceedings be open to the public, that submissions be made public,

and that non-parties be permitted to file ‘‘friend-of-the-court’’ sub-

missions to panels. As argued by Esty in chapter 4, the credibility of

the system would be much enhanced if it were more open and that

openness would have no significant disadvantages. A similar concern

is expressed in chapter 5. In addressing these concerns, the author

reminds readers that ‘‘some members view the WTO system as

exclusively intergovernmental in nature and hesitate to open it to

non-governments. In their view, if a non-governmental organization

wants to make an argument to a panel, it should convince one of

the parties to make it and, if no party makes the argument, those

members would view that as evidence that the argument is not

meritorious.’’
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The author points to the lack of outcome of the 1998–99 review

of the DSU in terms of changes to it, and notes that the principal

concern of developing countries is the resource difficulty that many

of them face when they participate in the dispute settlement sys-

tem. The DSU addresses this problem by requiring the WTO Secre-

tariat to provide legal assistance to such countries and by conducting

training courses that either include or are exclusively focused on

dispute settlement. The author considers the best hope for a signifi-

cant improvement in dealing with inadequate developing country

resources to be the Advisory Centre on WTO law, which would

be an international intergovernmental organization providing legal

assistance to developing countries in respect of WTO matters.

Chapters 6 to 11 address a number of areas that are highly rele-

vant for future WTO negotiations. What they all have in common

is that they bear directly on important issues in the area of trade and

environment. In chapter 6, David Schorr addresses one of the most

discussed topics in the Committee on Trade and Environment;

namely, the manner in which the removal of trade restrictions and

distortions can lead to a ‘‘win–win’’ outcome. The first win comes

from the fact that the removal of certain trade restrictions in devel-

oped countries will be beneficial to the environment of those coun-

tries themselves. The second win follows if the products facing the

trade restrictions and distortions are of current or potential export

interest to developing countries. In a win–win scenario, improve-

ment of the environment in developed countries coincides with ex-

port expansion in developing countries. In this chapter, the author

presents the results of his research on a particular case-study that

represents a potential win–win scenario: the removal of government

subsidies to fisheries. A particularly interesting feature of this chap-

ter is that it demonstrates that it is possible to find areas where there

is potential for WTO rules to be used positively to deal directly

with environmental problems.

According to estimates cited by the author, 60 per cent of the

world’s fisheries are overexploited or already exploited at maximum

rates, largely because there are ‘‘too many fishing boats chasing too
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few fish.’’ His answer to the question of what keeps so many fishing

boats afloat as fish stocks shrink is ‘‘huge government payments that

promote excess harvesting capacity and reward unsustainable fishing

practices.’’ The link with the WTO is that many of these subsidies

are ‘‘administered in open violation of existing international trade

rules [and] constitute a profound failure of both economic and envi-

ronmental policy.’’ Removing these distortions would be beneficial

for the preservation and building up of fish stocks worldwide. As far

as developing countries are concerned, fish and fish products are an

important export item for them as they account for over one half of

world trade in these products and represent a large net export-earner

for developing countries collectively.

The author describes the nature and extent of the subsidies paid

to the fisheries sector as well as the relevant WTO obligations with

respect to what is prohibited by WTO rules, what is actionable under

the WTO, and what is non actionable. In his view, the Subsidies

Agreement appears to create significant opportunities for challenges

to fishery subsidies, although substantial questions about the legal

limits on such challenges remain.

The broader question is whether there is a role for the WTO

in addressing the problem in the case of fisheries. He concludes

that ‘‘there are good reasons to contemplate a more direct role for

the WTO on the fishery subsidies issue. First, fishery subsidies do

cause trade distortions . . . The WTO has experience with handling

subsidies-related disputes and with negotiating subsidies disciplines

(e.g. the Agriculture Agreement). The operations of the WTO Sub-

sidies Committee (including oversight of the notification process)

could also provide the seed of a structure for a fuller notification and

monitoring system on fishery subsidies. Finally, the WTO system

offers a ready-made process for binding dispute resolution and a

plausible context for negotiations to forge new fishery subsidies

rules.’’ The author, however, cautions that the WTO does not hold

all the solutions. It is clear that several classes of important fishery

subsidies appear ‘‘unlikely’’ to be disciplined under these rules,

whereas some environmentally beneficial subsidies remain subject to

attack.
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One of the principal obstacles to developing countries in accessing

the markets of developed countries is meeting the required standards

for their exports. Thus, chapters 7, 8, and 9 all deal with mandatory

and voluntary standards to protect the environment and health.

The two key agreements covering standards under the WTO are the

Agreement on Sanitary and Phytosanitary Measures (SPS) and the

Agreement on Technical Barriers to Trade (TBT). Within both of

these agreements, an attempt has been made to strike a balance be-

tween the sovereign right of members to adopt legitimate standards

to protect to their citizenry and the adoption of standards that serve

as unnecessary obstacles to trade. Striking the right balance is the

difficult task that confronts trade officials when interpreting and en-

forcing the two agreements. The standards provided for under the

agreements and their relationship to the legitimacy of WTO label-

ling are also an issue of considerable importance, particularly for de-

veloping countries whose market access could depend upon the sta-

tus of these requirements.

In chapter 7, Steve Charnovitz analyses what promises to be one of

the most important WTO agreements in coming years, namely, the

Sanitary and Phytosanitary (SPS) Agreement. This is particularly the

case for developing countries, and the author notes that there are

surely ‘‘numerous questionable SPS barriers that impede exports to

industrial countries.’’ He expresses some surprise that so far there has

been no SPS litigation involving a developing country. In his view,

this is certainly related to the complexity of the subject-matter and

the ‘‘complicated’’ nature of dispute settlement when it comes to

SPS matters. He observes that rich countries ‘‘with large govern-

mental legal staffs that are repeat litigants will have the advantage in

SPS adjudication.’’

The author sets about explaining the SPS Agreement against the

backdrop of three cases that have been dealt with by WTO panels:

the complaint by the United States and Canada against a European

Commission ban (begun in 1989) on the importation of meat pro-

duced with growth hormones; the complaint by Canada against an

Australian ban (begun in 1975) on the importation of uncooked

salmon; and a complaint by the United States about a Japanese
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phytosanitary measure (begun in 1950) that banned imports of

apples, cherries, nectarines, and walnuts potentially infested with

coddling moth.

The author explains the SPS rules in terms of seven disciplines.

First, any SPS measure is to be based on scientific principles. Second,

governments are to ensure that their SPS measures are based on risk

assessment. Third, distinctions in the levels of health protection are

not to result in disguised restrictions on international trade. Fourth,

SPS measures are not to be more trade-restrictive than required to

achieve their appropriate level of protection. Fifth, SPS measures are

to be based on international standards. Sixth, an importer is to accept

an exporter’s SPS measure as equivalent to its own if it achieves the

level of protection. Finally, the WTO is to be notified of regulations

and affected governments must be allowed to make comments.

As in other chapters, the author finds a flaw in an otherwise ‘‘rea-

sonable’’ dispute settlement process – its secretive, closed nature.

His view is that it ‘‘seems contradictory for governments to make

sanitary decisions with open, transparent procedures and then have

them reviewed at the WTO behind closed doors.’’ Although this

problem is common to all WTO dispute settlement, in his view it

is perhaps most acute in the area of health and environment. He

notes that ‘‘not only are panel sessions closed, but panels so far have

been unwilling to entertain amicus curiae briefs submitted by non-

governmental organizations. For example, when an NGO submitted

an amicus brief to the Hormones panel, it was rejected by the WTO

Secretariat.’’

The author considers that there are at least three controversial

issues that should be addressed in any future WTO negotiations.

The first is the highly intrusive regulatory consistency requirement,

which provided the grounds on which the defendants in both the

Australian Salmon and the Japanese Agricultural Products disputes lost

their cases. Second is the precautionary principle. The use of the

precautionary principle is increasing under international law and has

become the basis for environmental protection in several multilateral

agreements such as the Biodiversity and Climate Change Conven-
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tions. The principle remains highly theoretical, however, because

no practical implementation guidelines have been established. Sev-

eral key questions in regard to its practical application remain un-

answered. These questions include the definition of ‘‘irreversible

damage,’’ the level of certainty necessary to justify action, and the

issue of how to balance costs against potential damage. The third

issue raised in chapter 7 relates to product labelling. This transcends

both the SPS and the TBT agreements and is dealt with, more

comprehensively, in the chapters by Arthur Appleton and Doaa

Abdel Motaal.

With respect to improving the accessibility of developing coun-

tries and the protection offered to them by the SPS Agreement, the

author is sceptical of the progress being made. Despite a recognition

in the March 1999 report of the SPS Committee, the author believes

that the Committee has made very little progress on enhancing tech-

nical assistance to developing countries, particularly with regard to

human resource development, national capacity-building, and the

transfer of technology and information. Consequently, the author

proposes that, in Seattle or any subsequent negotiations, the Com-

mittee could be invigorated by giving it a broader mandate and

authorizing more coordination with external agencies. The author

concludes by noting that, although high SPS standards are needed

throughout the world, ‘‘it is in developing countries that the regu-

latory regimes are weakest. By working with those countries to im-

plement international food safety standards, the WTO could reduce

potential barriers to food exports by those countries.’’

In chapter 8, Arthur Appleton examines eco-labelling schemes,

the goal of which is to discriminate against products that are

perceived to be less environmentally sound. Although the overall

goal of eco-labelling schemes – using market forces to improve the

environment – is laudable, the author analyses why they are of both

systemic and commercial concern to developing countries. From a

commercial perspective, producers in developing countries lack the

resources and political expertise to influence the development of for-

eign labelling criteria. Also, developed countries may formulate eco-

labelling criteria on the basis of conditions in their own countries
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that are not appropriate for developing countries. Further, wage con-

siderations, regulatory requirements, and the enforcement of regu-

lations are often viewed as sources of comparative advantage. Labelling

schemes that alert consumers to serious discrepancies in the above

may disadvantage developing countries and be based on what can be

very subjective factors.

From a systemic perspective, the author introduces one of the

‘‘most controversial trade issues’’ which has been a recurring theme

in this book; namely, ‘‘whether a WTO member should be permitted

to apply its trade policy to influence the selection of manufactur-

ing processes in other countries.’’ He notes that WTO members

have little problem with the idea that a particular state can regulate

production processes within its own jurisdiction, or that a member

can establish performance-related environmental standards applic-

able to products within its own jurisdiction. Controversies arise when

a member seeks to apply its laws to influence production processes

and methods outside its jurisdiction.

The relevance of this issue relates to the fact that certain environ-

mental labelling schemes provide a means of discriminating between

products by informing consumers when production methods do not

meet particular environmental, labour, or other criteria. From the

trade law perspective, this issue is intertwined with the ‘‘like prod-

uct’’ distinction made in WTO agreements that restrict the right of

importers to discriminate between and among foreign and domestic

like products on the basis of how they were produced. The result has

been that ‘‘process and production methods’’ that cannot be de-

tected in the final product are not relevant in making a like product

determination. The author provides a comprehensive legal analysis

of the consistency or otherwise of eco-labelling schemes with key

GATT provisions, such as most-favoured-nation treatment, national

treatment, and limitations on the use of quantitative restrictions, as

well as the Technical Barriers to Trade Agreement. The author draws

attention to the recent and controversial Asbestos decision, which he

considers as representing ‘‘a move towards an interpretation of like-

ness that is on the one hand more sensitive to economic consid-

erations (conditions of competition), but on the other hand more
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pragmatic to the extent that it examines a broader group of product-

related characteristics, including health considerations.’’

In the view of the author, whereas from an environmental or la-

bour perspective the disregard for the manner in which a product

was produced may be subject to criticism, from the trade perspective

it is justified on the grounds that differentiating between goods

based on production methods would increase trade barriers and result

in increased trade discrimination. Developing countries have been

particularly adamant in opposing trade restrictions based on produc-

tion methods out of fear that they would lose economically.

However, the author notes that, although the policy consid-

erations presented above are serious, at this point there is little evi-

dence to suggest that eco-labelling schemes have significantly altered

consumer buying habits or manufacturing practices. Instead, fears

concerning labelling schemes currently appear exaggerated. He con-

cludes from this that, from the developing country perspective, the

strong opposition in many quarters to labelling schemes may be a

strategic decision. By keeping the attention of the trade community

focused on eco-labelling, other more important issues, such as the

internalization of environmental externalities and labour-related la-

belling, have been kept off the agenda.

In chapter 9, Doaa Abdel Motaal outlines the manner in which

eco-labelling has been discussed in the Committee on Trade and

Environment (CTE) and the Committee on Technical Barriers to

Trade (CTBT) and, as such, provides insights into the extent to

which there can be different interpretations on the part of various

delegations of key WTO terminology. In the CTE, eco-labelling has

been examined within the broader context of all product-related en-

vironmental requirements, and in the CTBT within the context of

the Agreement on Technical Barriers to Trade (TBT).

The author identifies two main questions that have been raised

by WTO members. The first concerns the coverage of the TBT

Agreement; some members have questioned the extent to which the

Agreement covers eco-labelling schemes. The second concerns the

consistency of eco-labels with the provisions of the TBT Agreement.
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What has been discussed with respect to both these viewpoints has

been the extent to which such schemes differentiate between prod-

ucts on grounds that are accepted by the WTO; namely, the manner

in which the goods were produced.

The author points to a number of arguments to support the

avoidance of differentiation on the basis of production methods. The

first relates to the preservation of territorial sovereignty, because

preventing discrimination on the basis of production methods is to

prevent intervention from the outside in rule-setting within national

boundaries. The author notes that it is ‘‘precisely because the WTO

is able to offer such security to its members that its membership has

expanded to the size it is today.’’ The second is that avoiding differ-

entiation based on production methods ‘‘allows countries to set stan-

dards (environmental or otherwise) that are appropriate for their level

of development’’; it ‘‘allows countries to trade their developmental

needs against their needs for environmental protection in a manner

that is consistent with how they themselves value these needs (and

not on the basis of how others value them for them).’’ Finally, ‘‘dif-

ferences in environmental absorptive capacities, priorities and prob-

lems in different parts of the world can be taken into account’’

through providing for different production processes.

The author notes that, in the period since Seattle, the issue of

eco-labelling has expanded into a much broader ‘‘labelling’’ debate.

In other words, discussion on labelling requirements in the WTO

has moved beyond environmental labels to mandatory labelling re-

quirements imposed on genetically modified soya and maize. Those

countries advocating such labels argue that the requirement is nec-

essary to provide consumers with information, and that it does not

have to do with food safety. However, a number of countries have

complained that labels identifying genetically modified grains, for

example, create a false distinction between products of modern bio-

technology and conventional agricultural crops, since conventional

crops are themselves genetically modified through traditional plant-

breeding techniques.

The author notes that, although it is ‘‘often stated that a North–

South divide characterizes trade and environment discussions in the
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WTO . . . [n]umerous standpoints have been taken in the CTE on

the extent to which eco-labels are covered by and are consistent with

WTO rules . . . Although it may be argued that there is a distinctly

Southern perspective in the CTE on this issue, it cannot be stated

that a distinctly Northern viewpoint has emerged.’’ Among the

views that have emerged in the WTO are that: eco-labels are both

covered by and consistent with the TBT Agreement; they are not

covered by the TBT Agreement but scope needs to be created for

them; they are not covered by the TBT Agreement and creating

scope for them could endanger the trading system; and they are in-

consistent with the TBT Agreement and should not find any ac-

commodation within the WTO system.

In chapter 10, James Cameron examines the Precautionary Prin-

ciple and its importance and relevance with respect to trade agree-

ments. He identifies the principle as ‘‘part of a system of rules

designed to guide human behaviour towards the ideal of an envi-

ronmentally sustainable economy. Fundamentally, it provides the

philosophical authority to take public policy or regulatory decisions

in the face of scientific uncertainty.’’ The author notes that the

‘‘precautionary principle began to appear in international legal in-

struments only in the 1980s, but it has since experienced what has

been called a meteoric rise in international law.’’ He describes it as

a statement of commonsense, ‘‘with utility in balancing the com-

peting concerns of economic development against limited environ-

mental resources. The economics of globalization continue to place

ever-increasing demands on resources while increasing the efficiency

of their use. This essential paradox, together with well-organized

opposition to trade liberalization from the environment lobby, has

informed the search for balance between trade and environment

policy.’’

This chapter details a brief history of the principle, as evidenced

in the usage of explicit precautionary language in law. It then ana-

lyses in some detail the core concepts inherent in the precautionary

principle and examines the status of the principle in international

law. It discusses a number of procedural aspects of implementing

the principle, and finally reviews the precautionary principle in in-
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ternational trade situations, specifically those within or related to the

WTO.

The author recognizes that the principle is an ‘‘elusive concept,’’

and therefore has questionable status in international law, or ‘‘at

present . . . is not a term of art.’’ However, the precautionary prin-

ciple ‘‘does have a conceptual core’’; it reflects ‘‘a lack of certainty

about the cause-and-effect relationships or the possible extent of a

particular environmental harm. If there is no uncertainty about the

environmental risks of a situation, then the measure is preventative,

not precautionary. In the face of uncertainty, however, the precau-

tionary principle allows . . . for the state to act in an effort to miti-

gate the risks. Put best, ‘the precautionary principle stipulates that

where the environmental risks being run by regulatory inaction are

in some way uncertain but non-negligible, regulatory inaction is

unjustified’.’’

According to the author, the WTO has already adopted sustain-

able development – and the notion of the precautionary principle –

as an orientation for trade liberalization. He draws attention in this

respect to the Preamble to the Agreement Establishing the WTO,

which refers to ‘‘the optimal use of the world’s resources in accor-

dance with the objective of sustainable development, seeking both

to protect and preserve the environment and to enhance the means

for doing so in a manner consistent with their respective needs and

concerns at different levels of economic development.’’ The impor-

tance of the precautionary principle for international trade agree-

ments is also underscored by the fact that it is directly relevant for

two WTO agreements: the Agreement on the Application of Sani-

tary and Phytosanitary Measures and the Agreement on Technical

Barriers to Trade. At issue with respect to these agreements is the

extent to which measures can be taken to restrain trade in the ab-

sence of scientific evidence, a consideration also taken up by Steve

Charnovitz in relation to the SPS Agreement. Additionally, the ex-

ceptions provisions of GATT can be informed by the principle, and

the author outlines its significance in some of the most controversial

WTO dispute settlement cases. The author also draws attention to

the extent to which the precautionary principle has become an im-
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portant principle for some of the most significant multilateral envi-

ronment agreements, some of which are identified by Duncan Brack

in the following chapter as being potentially inconsistent with

WTO rules.

In chapter 11, Duncan Brack examines the key issues in the de-

bate over how best to reconcile the two objectives of environmental

protection and trade liberalization as they emerge in two bodies of

international law – that found in multilateral environmental agree-

ments (MEAs) and that of the multilateral trading system overseen

by the WTO. Trade liberalization and environmental protection

may both be desirable objectives, but the legal regimes that govern

them are developing largely in isolation. This chapter summarizes

the key issues at stake, examines various options for the resolution of

the debate, and concludes that a new WTO Agreement on MEAs

would provide the optimal solution.

The author predicts that, given the continued degradation of the

global environment, the negotiation of further MEAs is almost

bound to form an increasingly prominent part of the international

agenda. Further, given the inescapable interaction of trade liberal-

ization with environmental protection, and a shortage of policy in-

struments with which to enforce MEAs, an increasing number of

environmental treaties are likely to contain trade measures.

Three broad sets of reasons for trade restrictions having been in-

corporated in MEAs are addressed in this chapter: to provide a

means of monitoring and controlling trade in products where the

uncontrolled trade would lead to or contribute to environmental

damage; to provide a means of complying with the MEA’s require-

ments; and to provide a means of enforcing the MEA by forbidding

trade with non-parties or non-complying parties.

A practical consideration raised by the author is that national

trade departments generally tend to wield greater political clout

than do environment departments and agencies, environmental ob-

jectives are not well integrated into policy across the board, and at

the international level the multilateral trading system and the WTO

(and in particular its dispute settlement system) are considerably
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more powerful and influential than are MEAs and the various envi-

ronmental institutions such as UNEP or the UN Commission on

Sustainable Development. He draws attention to the fact that the

trade implications of particular MEA requirements can in theory be

subject to scrutiny by the institutions of the multilateral trading

system, but there is no provision anywhere for the environmental

implications of the trading system to be subjected to scrutiny by

environmental institutions. The existing hierarchy of international

law therefore favours, in practice even if not in the letter, the trading

system over MEAs. In the author’s view this is an undesirable situa-

tion if one accepts that the two objectives of trade liberalization and

environmental protection are of equal validity.

The author poses the question of whether the use of trade mea-

sures in these MEAs against WTO members can be regarded as an

infringement of WTO rights. The author concludes that there is a

potential for conflict; for example, WTO members are not permitted

to discriminate between traded ‘‘like products’’ produced by other

WTO members, or between domestic and international ‘‘like prod-

ucts,’’ yet CITES, the Montreal Protocol, and the Basel Convention

discriminate between countries on the basis of their environmental

performance, requiring parties to restrict trade to a greater extent

with non-parties than they do with parties.

The author examines various possible routes to resolving the issue

and concludes that the distinctly preferable route is to create a new

WTO side agreement. The advantage is that it avoids attempting to

amend existing rules, with probable implications for a wide range of

topics; it creates a very clear set of rules which would apply only to

MEAs (i.e. which would not encourage further unilateral actions);

and it is probably easier to negotiate. The author elaborates on the

content of such a WTO side agreement to accommodate MEAs in

the WTO context.

The author concludes that, as in the rest of the trade–environment

debate, the problem is partly one of the failure of policy integration;

environment negotiators, in all countries, tend to support their free-

dom to incorporate trade measures in MEAs, whereas trade negotia-
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tors, again in all countries, tend to be far less aware of environmental

arguments and priorities, and predisposed to view any barrier to

trade liberalization as nothing more than self-interested protection-

ism. He adds that over the past few years there have been many

attempts at improving communication between the trade and envi-

ronment communities and undoubtedly both ‘‘sides’’ are better in-

formed than they used to be. There is plenty of scope for a deeper

analysis of the problem – which could, for example, help to defuse

developing countries’ probably unjustified fears of trade measures in

MEAs. These fears were apparent in earlier chapters, particularly

chapter 2 by Magda Shahin.

Note

1. These data are drawn from http://www.wto.org/wto/anniv/intro.htm.
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Trade and Environment:

Strengthening Complementarities

and Reducing Conflicts

Rubens Ricupero

Secretary-General of UNCTAD

It is with great pleasure that I have accepted the invitation by the

United Nations University to contribute a chapter to this important

book on Trade and Environment.1 The fact that it is to be launched

before the Ministerial Conference of the World Trade Organization

(WTO) in Seattle is both a challenge and a reason for caution. On

the one hand, I think that the conference and its preparatory process

provide a good opportunity to reflect on progress made in trade and

environment and on what is needed to move towards further inte-

gration of the trade and environment regimes. This is particularly

important in the process of greater trade liberalization that is likely

to follow. At the same time, however, many of my friends among

developing countries’ negotiators in Geneva are deeply concerned

about the prospect that trade and environment could be included in

a possible new round of multilateral trade negotiations.

This does not mean that developing countries are not interested in

trade and environment issues. On the contrary, our experience at the

United Nations Conference on Trade and Development (UNCTAD)

shows that developing countries attach great interest to them. This



can be witnessed in their strong interest in policy analysis and tech-

nical assistance for capacity-building, as well as in their efforts to

benefit from new trading opportunities that are arising on account of

environmental concerns. Developing countries have nevertheless ex-

pressed concern about developments in trade and environment issues

in the context of the multilateral trading system (MTS).

In this chapter I will first address the question of why there is not

much excitement among developing countries in Geneva regarding

the prospects of a new round of multilateral trade negotiations, par-

ticularly where environmental issues are concerned. The intention is

not to spread pessimism among those who see the round as an

opportunity to make progress on specific issues, but rather to

warn against excessively high expectations that later may turn into

unnecessary disappointment and unjustified frustration. Then I

will reflect on the extent to which trade and environment regimes

are either complementary or in potential conflict with each other.

Finally, I will make some suggestions about what could be done to

move ahead on trade and environment, both within and outside the

MTS.

1. A new round: Little enthusiasm among
developing countries, in particular when
it comes to the environment

With regard to the prospects of a new round of trade negotiations,

I have already mentioned that developing countries are not exactly

thrilled by the idea.2 In my recent statement to a conference or-

ganized by Columbia University,3 I highlighted that the reasons for

that attitude generally fell into one of four categories: the financial

and economic crisis; problems with the functioning of the world

trade system; the revival of protectionism; and a growing frustration

with the gap between the promise and reality of trade liberalization.

Turning now to the reasons that many developing countries are so

deeply concerned about the prospects of trade and environment be-

ing included in a new round, they largely overlap with those men-
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tioned above. But there are also additional reasons, such as the fail-

ure of developed countries to live up to the commitments made at

the United Nations Conference on Environment and Development

(UNCED) in Rio de Janeiro in June 1992. Let us discuss some of

them.

The resurgence of protectionism

Developing countries are concerned that the recent international

economic and financial crisis appears to be inducing renewed re-

course to protectionism and unilateral measures, including measures

taken under the guise of environmental concerns. There is also con-

cern about the continued pressures to accommodate the use of trade-

restrictive measures for non-trade purposes. It is feared that such

pressures also may spill over into other areas, such as labour issues.

Concerns about the resurgence of protectionism cannot be dis-

missed as being based on a lack of information or on exaggerated

fears that legitimate environmental policies in developed countries

will have widespread adverse effects on the competitiveness of prod-

ucts exported by developing countries. On the contrary, such con-

cerns have emerged first and foremost because of the renewed re-

course to old-fashioned protectionism. First, making progress on

agriculture has proven to be far more difficult than anticipated. For

example, speaking before the US House Agricultural Committee,

Ms. Charlene Barshefsky accused the Common Agricultural Policy

(CAP) of the European Union (EU) of responsibility for 85 per cent

of the world’s agriculture export subsidies. Ms. Barshefsky referred

to this practice as ‘‘the largest distortion of any sort of trade.’’ A few

months earlier, the Cologne meeting of the EU had already con-

firmed how difficult it would be to undertake a serious reform of

the CAP as a necessary basis for future liberalization of agricultural

trade. There has also been a resurgence of protectionism in some in-

dustrial sectors. In steel products, for example, we are now witness-

ing what I personally consider the worst single setback since the

Uruguay Round: the return of so-called ‘‘voluntary’’ export restraint

agreements; in other words, the comeback in force of ‘‘managed
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trade.’’ Here we have a clear-cut case of prohibited grey-area mea-

sures that are resurrected.

If we add to what we could call ‘‘grandfather protectionism’’ the

‘‘New Wave’’ variety (that is, the serious danger that legitimate

concerns regarding the environment and labour will inevitably be

misused as protectionist tools), we will understand why so many

developing countries fail to see any promising prospects of redress-

ing past imbalances in a new round.

Systemic issues

There are concerns about systemic issues. The difficulties encountered

in some cases (e.g. bananas) are well known. Let me go straight to the

environmental issues. Recent decisions by Appellate Bodies of the

WTO have fundamental implications that still need further analysis,

for example with regard to subparagraph (g) of Article XX of the

General Agreement on Tariffs and Trade (GATT) 1947 and the issue

of trade measures based on non-product-related process and produc-

tion methods (PPMs). Although welcomed by many in the developed

countries, these measures have generated new concerns in developing

countries over the use of trade measures to impose the environmental

policies and priorities of developed countries on developing country

trading partners. They have also created some alarm about the im-

plications of clarifying trade and environment issues on the basis of

case-law and Appellate Body decisions.

In this context, it should be noted that many developing countries

have now become more committed to the defence of the multilateral

trading system than the major trading partners, for whom uni-

lateralism is always an alternative and a temptation. Attempts to

amend existing trade rules, for example to accommodate trade mea-

sures under multilateral environmental agreements (MEAs), may

have implications for a wide range of topics. Similarly, pressure from

some to make the WTO treatment of non-product-related PPMs a

central and systemic issue causes deep concern to the developing
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countries, because it implies very substantive changes in the opera-

tion of the multilateral trading system.

The deal struck at Rio

At Rio it was agreed that all countries have a responsibility and must

cooperate to achieve environmental and sustainable development

objectives, based on the principle of common but differentiated re-

sponsibilities. Thus, developed countries took on a commitment to

provide improved access to their markets for products from develop-

ing countries, as well as to promote access to environmentally sound

technologies and finance. It is widely recognized that MEA negotia-

tors should consider a package of measures focusing on supportive

measures and, in some cases, trade measures. However, there is some

concern that ‘‘accommodation’’ of MEA trade measures in the WTO

may deter the search for enabling measures, such as transfer of tech-

nologies, financial assistance, and improved market access, including

for environment-friendly products.

Avoiding excessively high expectations

It is sometimes argued that a new round of multilateral trade nego-

tiations is an important opportunity to move on trade and environ-

ment. The reason given is that in a broad process of negotiations,

covering a range of issues, trade-offs can be identified. I would never-

theless argue that we should be careful not to create excessively high

expectations.

First, there is still no broad consensus on the need to modify the

provisions of the multilateral trading system for environmental

purposes. For example, several years of deliberations in the Envi-

ronmental Measures and International Trade group and the WTO

Committee on Trade and Environment have not resulted in any

concrete recommendations to modify the existing provisions of the

multilateral trading system. I will come back to the issue of com-
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patibility/conflict between trade and environment regimes in the

next section.

Second, developed countries are in a difficult bargaining position

with regard to the lion’s share of issues being proposed for future

negotiations. Thus, developed countries may simply not have suffi-

cient concessions to offer to enable trade-offs between issues of inter-

est to them vis-à-vis issues being proposed by developing countries.

Third, the current trade and environment debate seems to lack

balance. Proposals made so far seem to focus on accommodating

measures that could restrict trade, rather than on measures that pro-

mote trade. As long as developing countries fear that engaging in

negotiations on trade and environment could result in further ac-

commodation of trade-restrictive measures on environmental grounds,

thereby limiting their market access, it is unlikely that they would

be inclined to accept a trade-off between environment and market

access. After all, what would be the deal?

Fourth, as mentioned above, UNCED already tried to strike a deal

between developed and developing countries. However, the recent

assessment of progress in the implementation of Agenda 21 by the

United Nations General Assembly showed that little progress has

been made on what Agenda 21 calls ‘‘implementation issues,’’ such

as finance, access to environmentally sound technologies, and, per-

haps to a lesser extent, capacity-building. This leaves us with the

following question: if the Rio commitments have not so far been

implemented, what would be different in a new trade-off? What

appears to make this question even more relevant are the doubts

often expressed by developed countries over the extent to which so-

called supportive measures (such as access to and transfer of technol-

ogy) can be specified in WTO agreements.

Fifth, many of the solutions for problems related to the interface

between trade and environment should perhaps be sought outside

the multilateral trading system. I will come back to this in section 3.

Having said this, I do not want to be misunderstood. The multi-

lateral trading system has to be responsive to legitimate environ-

mental concerns. If there were consensus among WTO members that

34 Complementarities and Conflicts



certain provisions of the MTS stand in the way of achieving sustain-

able development objectives, we should together examine possible

adaptations, based on equity and other Rio principles.

The WTO Ministerial Conference is an important opportunity to

further raise awareness, including on the necessity to ensure that the

resulting trade liberalization process is as friendly to the environ-

ment as possible. This means that we have to continue to pay high

priority to trade and environment, carry out policy analysis, and

build consensus throughout the negotiating process. We should also

step up capacity-building efforts.

2. To what extent do trade and environment
regimes conflict?

We should not create the wrong impression that the major problems

for the environment stem from international trade or the rules of the

multilateral trading system. The plain fact is that, although there

are 200 multilateral environmental agreements, only about 18 of

them have trade provisions, and there has not been a single case of

differences between these agreements and the GATT/WTO agree-

ments that member countries have considered of great importance.

Thus, to postulate conflicts between the trade and environment re-

gimes is to indulge in abstractions that have yet to be shown to be

grounded in reality.

Analysis carried out in UNCTAD for many years has confirmed

that compatibility between trade and the environment is the rule.

Conflict is the exception. And, where conflict has arisen, current

rules have often provided an appropriate setting for their settlement.

Causes célèbres, such as the so-called ‘‘eco-dumping’’ controversy, or

unfair competition induced by lax environmental regulations, have

in reality proven to be non-issues or largely exaggerated. Equally

exaggerated have been fears that MEA trade measures may be chal-

lenged in the WTO.

It is important to consider collectively, and in a coordinated fash-
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ion, the international rules needed to ensure that the trade and

environment regimes are mutually supportive. Given the number,

variety, and forcefulness of the non-governmental organizations in-

volved in environmental policy-making, it seems that only good

could come out of such a process.

However, we should keep in mind that the above requires time

for analysis and consensus-building, including in the context of the

international environmental agenda. In the environmental arena we

are still far from the consensus achieved in the multilateral trading

system. For instance, one needs only to remember the strenuous last-

minute efforts that had to be made before Rio to bring the United

States on board for the Framework Convention on Climate Change,

and how similar efforts failed in the case of biodiversity. More re-

cently, negotiators gathered in Cartagena, Colombia, failed to nego-

tiate a Biosafety Protocol, which inter alia involves the sensitive issue

of trade in genetically modified organisms. By contrast, in the mul-

tilateral trade talks the United States has consistently used its un-

rivalled power to steer and drive the negotiations. Thus, as far as

environment is concerned, the biggest hurdles to overcome have

frequently been created by the most powerful and decisive member

of the international system, not by developing countries of lesser

influence.

3. Looking ahead

Opinions on what has been achieved so far on trade and environ-

ment vary widely, in accordance with differing perspectives and ex-

pectations. Whereas many observers have expressed disappointment

about the lack of clear results in the WTO Committee on Trade and

Environment, others have found that it was more important to be-

gin an educational process. The limitations and opportunities of the

WTO system to provide remedies in order to accommodate envi-

ronmental concerns are also becoming apparent. The debate has

highlighted the fact that remedies often lie outside the WTO sys-

tem in the very framework of environment policy-making at both

the national and multilateral level.
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Some progress has nevertheless been made. First, whereas the

earlier debate was characterized largely by fears of important contra-

dictions between trade and environment policies, the post-UNCED

debate has focused on exploring the scope of the complementarities

between trade liberalization, economic development, and environ-

mental protection. Secondly, conceptual and empirical analyses have

helped to avoid inappropriate policy choices, for example on the

competitiveness issue. Thirdly, the debate has become much more

participatory. It is noteworthy that the current debate seems to have

attracted the attention of a very large range of stakeholders, including

at the levels of different government ministries, NGOs, the business

community, and academic institutions in both developed and devel-

oping countries. All this has allowed the international community to

engage in a much more knowledge-based and constructive agenda.

At the national level as well, many developing countries are adopt-

ing a proactive approach to trade and environment issues. One reason

is that developing countries have become increasingly aware that they

cannot embark on successful development processes without paying

appropriate attention to environmental protection and the sustainable

management of their natural resources. It is also becoming clear that

trade-offs between environmental protection and trade liberalization

have to be resolved nationally. The benefits of environmental protec-

tion in terms of development, trade, and other economic gains are also

gaining currency in the developing countries.

Seattle and subsequent trade negotiations could create more aware-

ness and promote trade and environment coordination at the na-

tional and multilateral levels. UNCTAD and the United Nations

Environment Programme (UNEP) could make an important contri-

bution, for example through a joint programme of capacity-building

on trade, environment, and development. The two institutions are

envisaging the creation of a task force with the explicit aim of

building capacity through the pooling of the technical expertise of

these two organizations. Such a joint programme could bring to-

gether various stakeholders who could articulate concrete steps that

should be taken to further the process of consensus-building around

these issues.

Trade, Environment, and the Millennium 37



The economics of the environment

National economic policies are inevitably captured by concerns

about employment creation, tax revenues, and economic growth, all

of which push environmental concerns to the bottom of the list of

priorities. It is necessary to focus on creating incentive structures to

move environment up the priority list, in other words, to ‘‘reinvent

the economy.’’ Markets and accounting systems should recognize

natural resources as assets in the true sense of the term, or should

value resource-based goods and services properly. For example, in

the context of biodiversity, economic incentives and better pricing

of the products and services derived from biodiversity would better

meet conservation and sustainable development objectives. Mislead-

ing information about scarcity values, conveyed through low prices

of genetic resources as well as traditional knowledge, can seriously

endanger biodiversity. This in turn can create a faulty decision-

making process for the management, utilization, and enhancement

of natural resources. In the absence of well-defined property rights

for public goods, to which access is generally open, such as clean air,

clean water, and biodiversity, these goods can be overused in pro-

ductive activities; preventing such overuse requires judicious gov-

ernment intervention as well as effective market signals.

Creating an effective market for environmental goods and services

can also help to meet environmental objectives. For example, creat-

ing a market for the products derived from traditional knowledge

may generate market premiums and hence incentives for conserva-

tion. Similarly, in the context of climate change, creating markets

for energy-efficient products and alternative sources of energy may

be a cost-effective way of reducing carbon emissions at the global

level.

Strengthening policy coordination at the national level

The vast majority of environmental problems are not global, or even

regional, but local. They do not involve an international dimension,
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or, a fortiori, a trade dimension. To deal with real-life environmental

problems, we should, literally, start at the national level.

Concerns such as the reduction or elimination of perverse sub-

sidies, distortions affecting the management of natural resources,

and the distortive effects of macroeconomic mismanagement are best

tackled at home. Growing economies, many of which are developing

countries, are in a better position to bring about the necessary shifts

in resources, employment, and government revenue required to ac-

commodate desirable environmental objectives. In this context it is

worth noting that, left to itself, the market system provides incor-

rect signals and misleading information and therefore needs to be

complemented by prescient government intervention. The role of

strengthening policy coordination between different ministries is par-

ticularly important in guiding government intervention to correct

for market failures. Such intervention should seek to ensure that

levels of costs and benefits reflect the fullest information about scar-

city and price, rights and responsibilities, and actions and conse-

quences. Coordination between the civil society and the government

is crucial to generating adequate information to make such inter-

vention meaningful. The pragmatic and timely use of such informa-

tion by society is a precondition for the promotion of sound long-

term management of natural resources. Iterative dialogue procedures

between government and civil society, including the private sector,

are important for ensuring that such information is fed into decision-

making procedures at the right time. The role of the media, espe-

cially the visual media, should also be highlighted in these decision-

making processes.

What can be done in the context of future trade

negotiations?

I very much support the view that the new round should be a

Development Round. Development is needed to eradicate poverty;

it also implies the need to pay greater attention to environmental

quality, for example by strengthening infrastructure and by ensur-
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ing the availability of adequate sanitation and potable water. The

principle of common but differentiated responsibilities, which gives

high priority to the concept of equity, should be fully taken into

account.

Progress could be made on a number of issues. First, there could

be further trade liberalization in areas where possibilities for ‘‘win–

win’’ results – i.e. improved trading opportunities and enhanced

environmental protection at a global scale – have been identified.

Secondly, in accordance with the principle of common but differ-

entiated responsibilities and the concept of equity, any consideration

of the environmental implications of negotiations concerning spe-

cific WTO agreements should be accompanied by an examination

of developing countries’ needs in terms of technology, finance, and

capacity-building. Thirdly, there should be further trade liberaliza-

tion in sectors of key export interest to developing countries. Fourthly,

progress should be made in the areas of technology and special and

differential treatment, as well as in the effective implementation of

corresponding WTO provisions.

The positive agenda

In my report to UNCTAD X, I emphasized that ‘‘environmental

considerations have come to interact with trade policies, and this

trend is likely to continue. UNCTAD can play a role in helping de-

veloping countries identify areas in which they can take advantage

of trading opportunities that may arise on account of environmental

concerns, and in helping developing countries work out a positive

agenda on trade and environment issues.’’4

The chapter in this book by my colleagues Veena Jha and René

Vossenaar (chap. 3) examines possible elements of a positive agenda

on trade and environment. Speaking about the positive agenda – not

in the context of trade and environment, but in general – in my

statement on the next trade negotiating round, I said the following:

‘‘I know that some of my friends among developing countries’ nego-

tiators will think that our positive agenda is a losing proposition and
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that we only risk legitimizing an essentially flawed and unbalanced

process.’’5 They may think this in particular when the environment is

involved. But in the same statement I said that, ‘‘As you can judge

from some of my comments, I am not unaware of the pitfalls and

dangers of the exercise. I believe, however, with Albert Schweitzer,

that one may be pessimistic in knowledge, but optimistic in hope

and action.’’6

Postscript

The Seattle Conference did not launch a new round of multilateral

trade negotiations, and did not achieve a clear consensus on the ap-

propriate follow-up. This posed a challenge not only to the WTO

but to the international trading community as a whole, that of en-

suring the continuing strength and integrity of the multilateral

trading system and its relevance for all countries. The factors leading

to the inability to forge a consensus in Seattle have been analysed

and corrective steps have been proposed.

One step is to strengthen the development dimension of trade. For

example, governments participating in the Third United Nations

Conference on the Least Developed Countries (Brussels, May 2001)

committed themselves to ‘‘seizing the opportunity of the fourth

WTO Ministerial meeting in Doha, in November 2001, to advance

the development dimension of trade, in particular for the devel-

opment of LDCs.’’7 It has been recognized that development and

poverty eradication require a broad approach, taking into account

not merely the economic aspects, but also the social, human, and

environmental dimensions. Therefore, strengthening the develop-

ment dimension of trade implies the need to pay adequate attention

to environmental aspects, based on the principle of common but

differentiated responsibilities. The need for greater integration of

trade, environment, and development policies was also recognized at

UNCTAD X. Member states called for balance in the trade and en-

vironment debate by highlighting issues of concern to developing

countries and strengthening the development dimension.
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A second step is to enhance coherence in global economic policy-

making, which must be seen in a broad perspective, involving the

various agencies of the United Nations that deal with social, envi-

ronmental, and cultural matters. The relevant Ministerial Decision

on coherence at Marrakesh is narrow and places coherence exclu-

sively in the context of cooperation between the WTO and ‘‘the

international organizations responsible for monetary and financial

matters.’’ Subsequent experience has shown that other organizations

in the UN system, such as the United Nations Environment Pro-

gramme, the International Labour Organization, the World Health

Organization, and the UN Educational, Scientific and Cultural Or-

ganization, are equally relevant to ‘‘global coherence.’’ The forth-

coming World Summit on Sustainable Development that will take

place in Johannesburg, South Africa, in 2002 will provide an op-

portunity for further consensus-building.

A third step is to further encourage constructive dialogue and co-

operation between the WTO, the United Nations, and civil society

to promote sustainable development. Whereas trade and environ-

ment did not perhaps figure among the most hotly debated issues

at the Seattle Ministerial Conference itself, the environment was an

important issue in the context of street protests in Seattle. Concerns

about the impacts of globalization on human well-being and envi-

ronmental quality have to be taken seriously. Of equal concern is the

viewpoint of developing countries that trade and environment link-

ages may mask protectionist intent. In the search for balance, there

is a need to promote enhanced understanding and broader consensus

on the root causes of environmental degradation and the best ways of

tackling them. There is also a need to understand the WTO’s limi-

tations in resolving environmental problems. Integrating trade and

the environment in a manner supportive of economic development

requires mechanisms that span several dimensions of national and in-

ternational economic activity. Apart from examining trade and envi-

ronment in the WTO, adequate attention must also be given to pos-

sible initiatives outside the WTO framework.

Finally, many have emphasized the need for capacity-building to

help ensure that further trade liberalization contributes to sustain-
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able development. UNCTAD X agreed that special attention should

be given to ‘‘identifying specific capacity-building needs of develop-

ing countries and promoting a broad programme of capacity build-

ing on trade, environment and development.’’ I am particularly

pleased that the idea of creating a joint UNEP–UNCTAD Capacity

Building Task Force (CBTF), to which I referred above, has now

been implemented. We are looking forward to further strengthen-

ing our cooperation with other intergovernmental organizations,

civil society, and the private sector.

Notes

1. These comments are made in my personal capacity.
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ondly, many developing countries feel that the new WTO rules have been im-
balanced in several important development-related areas, such as the protection
of intellectual property rights and the issue of industrial subsidies, while spe-
cial and differential treatment for them in the WTO agreements has been in-
adequate and needs revision. Thirdly, weaker human and institutional capaci-
ties, as well as a lack of financing, have prevented developing countries from
using the WTO system to pursue their interests, particularly in making use of
the dispute settlement mechanism, and also from complying fully with their
multilateral obligations.
3. Rubens Ricupero, ‘‘Why Not a Development Round This Time, for a
Change?’’ Keynote luncheon statement delivered at the Conference ‘‘To the
Next Trade Negotiating Round, Examining the Agenda for Seattle,’’ Columbia
University, 23 July 1999.
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Trade and Environment:

How Real Is the Debate?

Magda Shahin

Globalization and liberalization are the twin processes marking the

beginning of the twenty-first century. Today, we are confronted

with maxims such as ‘‘Making Globalization Social and Green’’1

or ‘‘Globalization with a Human Face.’’ A myriad of new standards

is in the making to handle the devastating effects of globalization

on developed and developing countries alike. Yet, without a doubt,

developed countries are the front-runners. Green consumers, healthy

consumers, and safe consumers are now in the driving seat. Today,

trade wars are erupting even between the United States and the

European countries on genetically altered crops and modified food,

threatening trade and investment flows accounting for more than

US$2,000 billion annually and providing 14 million jobs on both

sides of the Atlantic.2 What are the underlying motives? Are they

truly anxiety and concern for food safety, the environment, morality,

and human kind? Or are these kinds of trade wars driven by world

hegemony and by commercial interests with billions of dollars at

stake? Is linking trade to environment a justified concern with gen-

uine environmental goals? Or are additional protection measures at

play? Where do the developing countries fit into all this, with their

resource constraints, poor information flows, and lack of scientific

knowledge?



1. Background

The relationship between trade and environment is complex and

critical. It is over-burdened with suspicion and strained by mis-

understandings that need to be addressed and clarified. To that end,

it is appropriate to go back as far as the issuing of the Brundtland

report in the mid-1980s. Brundtland, the Prime Minister of Norway

at that time, chaired a group of eminent personalities. In her famous

report, she drew the attention of the international community to

the interface between environment and development in the newly

introduced phrase ‘‘sustainable development.’’ When introduced at

the 39th General Assembly in 1985, it was met with a great deal of

scepticism on the part of developing countries in general. The no-

tion of sacrificing today’s development to preserve the environment

for the development of future generations was viewed with resent-

ment and misgivings. It took the international community several

years and a huge effort to work out a smooth relationship between

development and environment and to establish close linkages be-

tween them. This culminated in an Agreement at the UN Confer-

ence on Environment and Development (UNCED) held in Rio de

Janeiro in 1992. The Agreement has established fundamental prin-

ciples to be observed and specific measures to be undertaken for the

attainment of environmental goals, all framed in a detailed pro-

gramme of action: Agenda 21. Some of the key principles of the Rio

Declaration are particularly pertinent to our discussion:

The right to development must be fulfilled so as to equitably

meet developmental and environmental needs of present and

future generations. (Principle 3)

Eradicating poverty is an indispensable requirement for sus-

tainable development. (Principle 5)

States have common but differentiated responsibilities in regard

to promoting sustainable development. (Principle 7)

There should be a diffusion and transfer of technologies. (Prin-

ciple 9)
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States should co-operate to promote a supportive and open

international economic system that would lead to economic

growth and sustainable development in all countries. (Principle

12)3

Agenda 21 set out specific measures on trade; in particular, the

promotion of ‘‘an open, non-discriminatory and equitable multilat-

eral trading system that will enable all countries – in particular, the

developing countries – to improve their economic structures and

improve the standard of living of their populations through sus-

tained economic development.’’4 In addition, a range of measures

was agreed for the transfer of technology and the provision of new

and additional financial resources to the developing countries for the

implementation of the programme. Hence Agenda 21 set the basic

principles as well as the overall framework within which the inter-

national community shoulders its burden of responsibility and has

to work in order to protect, preserve, and enhance the environment

together with the development process, particularly in developing

countries.

Nevertheless, in parallel to that event and far away in Geneva,

while trade representatives were busy negotiating the Uruguay

Round Agreements of the soon to be World Trade Organization,

environmentalists were determined to integrate environment in the

trade debate. Their intentions and motives were questioned at a

time when the Rio Conference had just been successfully concluded.

Were developed countries thinking of backtracking on the commit-

ments and obligations they had agreed to within the framework of

the UN Conference? Were developing countries justified in their

apprehensions about the trade debate? Were these apprehensions

legitimate? It did not take long for such doubts to be proved well

founded. In addition to the persisting divisions in the ongoing de-

bate in the World Trade Organization, the lack of progress in the

mid-term review of the Rio Programme of Action in New York

in 1997 was yet further proof of the doubts and suspicions aired

by developing countries. There has been obvious, and regrettable,

backtracking on the obligations undertaken by the developed coun-

tries, especially in regard to improving market access for developing
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country exports, the transfer of technology, and the provision of new

and additional resources. (In regard to financial resources, it was es-

timated that the developing countries would require US$125 bil-

lion, in the form of grants and concessions, from the international

community to implement the activities specified in Agenda 21. This

requirement remains unmet.) Moreover, in the view of many devel-

oping countries, developed countries are in effect retreating from the

holistic approach to sustainable development agreed at Rio. Their

focus is now on unilateral measures and on environmental condi-

tionalities attached to trade and investment. This trend is inimical

to the attainment of both developmental and environmental goals.5

2. The trade and environment debate
in the WTO

Though initially developing countries resisted debating the trade/
environment relationship in the World Trade Organization (WTO),

they reluctantly came to an agreement towards the end of the Uru-

guay Round. A decision was issued at the Marrakesh Ministerial

Conference (1994) to that effect. A Committee on Trade and En-

vironment was established to cool the heat created by the non-

governmental organizations (NGOs) and to allow for a smooth

signing and ratification of the Uruguay Round Agreements and the

creation of the WTO. Dealing with the relationship between trade

and environment in the WTO has gone through various phases, at

some points being a leading priority in the framework of the WTO

work, at other times being less attractive and thus occupying a lower

profile. At no time were developing countries the demandeurs; on the

contrary, they succumbed to pressure on many occasions.

In all this, the central question remained how to bring the trade

and the environmental systems closer together without undermining

either system, knowing that they are not necessarily always compat-

ible. In fact, the two regimes are often even in conflict. The envi-

ronmental regime allows for measures that go beyond a country’s

borders, for the sake of protecting the environment, whereas such a
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measure would amount to a flagrant violation of WTO rules and

regulations, which do not allow for extra-territorial measures. The

problem goes even further. Today we see growing concern by envi-

ronmental groups at the national level forcing the issue of national

sovereignty against the country’s obligations to abide by WTO judge-

ments. A case in point is the well-known dispute regarding ‘‘Import

Prohibition of Certain Shrimp and Shrimp Products’’ between the

United States on the one hand and Thailand, India, Pakistan, and

Malaysia on the other hand. Unhappy with rulings on the matter

by the WTO dispute settlement panel and the Appellate Body, a

coalition of US environmental groups raising the issue of national

sovereignty succeeded in winning a ruling from the US Court of

International Trade that went against the WTO panel. There is no

doubt that this ruling from the Court of International Trade will

handicap US efforts to comply with the WTO panel and Appellate

rulings.6 The environmentalists believe that the United States is com-

promising its national sovereignty for the sake of its international

obligations.

Today, after five years of intensive discussion and learning about

the relationship between trade and environment, many continue to

have mixed feelings about how to go about this relationship. Traders

and environmentalists have many a time stood helpless and per-

plexed in front of this conundrum, which turns on how to accom-

modate environmental concerns in trade policy without tampering

with the trade rules. Striking a balance between the need for gov-

ernments to protect and preserve the environment, on one hand, and

avoiding the usage of environmental measures as a new trade pro-

tection measure, on the other hand, remains a sensitive and highly

controversial issue.

It was only after long and informed reasoning that many realized

beyond a doubt that the two systems could not remain under the

same roof, because their objectives vary as well as their methods of

implementation. That does not mean, however, that trade and envi-

ronment are not mutually supportive. In many instances they are.

Nevertheless, all the efforts to incorporate environment within the

WTO system were to no avail. Based on this, Renato Ruggiero, the
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outgoing WTO Director-General, was brave enough to come up

with a solution, which is – to my mind – straightforward and

simple. He explained that all we need is a multilateral rules-based

system (similar to that of the WTO) for environment – a World

Environment Organization to be the institutional and legal coun-

terpart to the WTO. Such a proposal has been put forward on a

number of occasions, the last being the High Level Symposium on

Trade and Environment in the WTO on 15 March 1999.7 There has

been agreement with this viewpoint. ‘‘Indeed, nothing would ad-

vance ‘trade and environment’ harmony more than the creation of a

Global Environmental Organization to work alongside the WTO,’’

wrote Daniel C. Esty of Yale University in his presentation to the

High Level Symposium.8

Realizing the immense difficulties involved in resolving the trade

and environment relationship and easing the tension that had de-

veloped in the WTO in this regard, the European Commission pro-

posed a high-level ‘‘political’’ conference to bring trade and envi-

ronment ministers together in the WTO. Because the debate in the

WTO seemed burdened with suspicion and scepticism, developing

country representatives in Geneva felt that the timing was not pro-

pitious, especially in light of the fact that many issues remained un-

solved in this relationship. In their mind, this needed further tech-

nical work before it could be brought to a political forum. Together

with developed country delegations, they agreed after long deliber-

ations to turn the high-level ‘‘political’’ conference into a non-official,

non-conclusive symposium involving a wider spectrum of the pub-

lic, notably NGOs and academia, in a brainstorming session with a

view to airing all positions, including those of civil societies.

It is astonishing that, in spite of the general view that further

work needs to be undertaken on all items of the agenda of the CTE,

pre-determined positions are still taken. Such positions continue to

press for amending the WTO rules to accommodate environment or

call for the legitimization of the process and production methods

approach in the GATT system, irrespective of the wide-ranging and

serious implications for developing countries and their methods of

production. In addition, little tribute is paid to the concerns of de-
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veloping countries in general. Market access and the new environ-

mental conditions are key in this respect. The pretext that competi-

tion among nations is creating downward pressure on environmental

standards is causing new protectionist measures to be arbitrarily im-

posed. The debate has revolved around these and other issues for the

past few years. Developing countries have defended their interests

and stood firm for positions that today might warrant more expla-

nation and definition. The next phase of negotiations will be not less

but certainly more controversial, and developing countries will again

have to aggressively defend their positions.

3. The basis of the WTO trade/environment
debate

It is worth noting that the trade and environment debate in the

WTO is set within a consensual framework and based on three es-

sential premises. These I would call the three Cs: Consistency with

the level of development, the Competence of the world trading sys-

tem, and allaying fears of additional Conditionality. Let me elaborate

further.

First, no one denies the importance assigned to the protection and

preservation of the environment in the Preamble of the Marrakesh

Agreement Establishing the World Trade Organization.9 But, it is

equally true that the Preamble emphasized that this be done in a

manner consistent with the needs and concerns of countries at dif-

ferent levels of economic development. What is of significance here

is that the importance accorded to environment was not absolute,

but linked to countries’ levels of development. I could even argue

that priority was given to development, because the protection and

preservation of the environment can be achieved only to the extent

that this is consistent with the level of development.

It is not difficult to draw a comparison between the WTO Pre-

amble and Rio Principle 7, cited earlier, concerning the common

but differentiated responsibilities of states in regard to promoting

sustainable development. This principle was the anchor for the
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UNCED. It accepted that the Northern countries had a greater

responsibility for meeting the costs of adjustment because of their

larger role in environmental degradation as well as their economic

capacity to absorb more costs. The developing countries still needed

to grow and develop (sustainably, of course) to meet their people’s

needs. The North also made a commitment to provide adequate

financial resources and technology transfer to facilitate the South’s

transition to sustainable development.10

Secondly, the Marrakesh Ministerial Decision on Trade and Envi-

ronment11 was clear in setting the terms of reference for WTO work

on trade and environment. The fourth paragraph of the Preamble

stipulates that the coordination of policies in the field of trade and

environment should be done without exceeding the competence of

the multilateral trading system. Again of utmost significance here

is that the negotiators were adamant that the ‘‘competence of the

multilateral trading system’’ is limited to trade policies and those

aspects of environmental policies that may result in significant trade

effects for its members.

Thirdly, in order to allay any possible fears of a new ‘‘green con-

ditionality’’ attached to market access opportunities, thus nullifying

the benefits accruing from trade liberalization within the context of

the Uruguay Round, the 1996 Singapore Ministerial Report on

Trade and Environment12 stressed the following:

1. the WTO is not an environmental protection agency and it is

assumed that the WTO itself does not provide an answer to

environmental problems;

2. environmental problems require environmental solutions, not

trade solutions;

3. no blank cheque for the use of trade measures for environmen-

tal purposes;

4. trade liberalization is not the primary cause of environmental

degradation, nor are trade instruments the first-best policy for

addressing environmental problems;
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5. GATT/WTO agreements already provide significant scope for

members to adopt national environmental protection policies,

provided that they are non-discriminatory;

6. secure market access opportunities are essential to help devel-

oping countries work towards sustainable development;

7. increased national coordination as well as multilateral coopera-

tion are necessary to address trade-related environmental con-

cerns adequately.

It is worth stressing that the first WTO Ministerial Conference

was keen to elucidate the reality of the relationship and its rightful

stance in the multilateral system. It was clear from the ongoing de-

bate at the time that there was no quarrel with depicting the WTO

as an environment-friendly organization. In fact, the GATT allows

for any action to be taken at the national level to protect the envi-

ronment, provided it is in compliance with its basic rules and regu-

lations. Article XX (‘‘General Exceptions’’),13 the Agreement on

Technical Barriers to Trade (TBT),14 and the Agreement on the

Application of Sanitary and Phytosanitary Measures (SPS)15 are all

cases in point: they give each country the right to set the level of

protection that it deems appropriate on environment, provided it

does not act against the basic principles of the WTO as stipulated

by Article I (‘‘Most-Favoured-Nation Treatment’’) and Article III

(‘‘National Treatment’’). In addition, it should not constitute an

unnecessary barrier to trade. I should emphasize that the Trade and

Environment Report adopted at the first Ministerial Conference re-

mains as valid as ever and constitutes the backbone of the ongoing

debate on trade and environment. However, one thing developing

countries were keen to elucidate was that the report does not repre-

sent a legal instrument, hence does not alter or touch upon the

rights and obligations of WTO members.

I shall now turn to a few of the specific issues that were subject

to intensive debate at the CTE. I start with the interrelationship

between multilateral environmental agreements and the WTO, fol-

lowed by the complex relationship between the Agreement on Trade-
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related Intellectual Property Rights (TRIPS) and environment. I

then deal with eco-labelling as a life-cycle analysis and the problem

of process and production methods. Finally, I address market access

and competitiveness as prime issues of interest to developing coun-

tries in the trade and environment debate.

4. Some specific issues in the debate

The relationship between multilateral environmental

agreements and the WTO

The relationship between the provisions of the multilateral trading

system and trade measures for environmental purposes, including

those pursuant to multilateral environmental agreements (MEAs),

was a topic that was extensively debated and subject to the most con-

troversy. In spite of the long and tedious discussions throughout the

previous five years or so, little rapprochement, if any, was achieved.

Views on a number of issues were and remain wide apart; the defi-

nition of MEAs, Article XX, the issue of process and production

methods, the effectiveness of trade restrictions and whether they were

the most appropriate instruments to advance environmental policies

are but a few of these issues.

The relationship between the multilateral trading system and the

multilateral environmental agreements raised numerous difficulties

and controversies. These ranged from issues of hierarchy and com-

patibility between the two entities to the comprehensive framework

of the MEAs, which combine a mixture of incentives and trade

measures to deal with environmental externalities. In the framework

of MEAs, positive measures – such as improved market access,

capacity-building, additional finance, and access to and transfer of

technology – were considered to be effective instruments to assist

developing countries to meet multilaterally agreed environmental

targets. This was in sharp contrast to the much-disputed effective-

ness of trade measures applied as sanctions under the purview of the

WTO. The scope for trade measures pursuant to MEAs under WTO

provisions and their unilateral application to address environmental
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problems that lie outside a country’s national jurisdiction led to

wide disagreement and were strongly contested.

In this debate, developing countries had to defend themselves

on a number of fronts. First, developing countries continued to

argue against developed countries’ intentions of arming the WTO

with additional power to protect the environment, because this

would have the effect only of elevating trade measures, i.e. sanctions

to be considered as priority tools for the environment. This would

undermine the international consensus reached on a whole range of

positive measures negotiated at length within the framework of the

multilateral environmental agreements. Isolating the trade measures

would not serve the purpose and could prove to be detrimental to

the environment because they deprive developing countries of an

assured source of resources. Such resources could be directed, among

other things, towards the protection of the environment. Further-

more, in order to determine the necessity and effectiveness of the

trade measures, these would have to be assessed together with other

measures in a holistic framework, such as the one provided for by

the multilateral environmental agreements. Countries cannot press

for the use of trade measures just because they are less expensive and

hence more appealing to politicians, without weighing the pros and

cons of such usage in an objective and comprehensive manner. On

the contrary, MEAs should provide developing countries with the

‘‘carrot’’ to entice them to comply with their obligations under such

agreements, if – as proclaimed – the ultimate goal is to preserve and

protect the environment.

Secondly, regarding the issue of hierarchy, at the Singapore Min-

isterial Conference of the WTO in December 1996,16 developing

countries succeeded in undermining the attempts by developed

countries to give the MEAs superiority over the WTO’s settlement

of disputes. The underlying reasons were clear: developing countries

refused the dominance of environmental considerations, as advocated

in the MEAs, over the WTO Dispute Settlement Understanding

(DSU) as guided by the key principles of the trading system, nota-

bly most-favoured-nation and national treatment, as well as the re-

jection of unilateral measures. Developing countries felt that on no
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account should they give up or weaken their inalienable rights to

have recourse to the WTO DSU by giving primacy to settling dis-

putes through the MEA. That did not mean, however, that MEAs

were disregarded. They remain a viable option for disputants to

settle their disputes, if they so wish.

The repeated attempts by the European Commission to reinter-

pret or even add an amendment to the WTO rules that would pri-

oritize environment or make it an exception through what they

would like to perceive as an ‘‘environmental window’’ were doomed

to failure. Developing countries have stood firm against any amend-

ments to the WTO rules in order to legitimize inconsistent trade

measures in the WTO. They insisted that any effort to reopen the

WTO rules would mean imposing environmental conditionality

on trade and would give sufficient ground for unilateral measures

that would amount to protectionism and restriction of market access

under the disguise of protecting the environment. It was also recog-

nized that, in principle, trade measures taken pursuant to MEAs

were not to be challenged by the WTO membership, because the

majority are also members of the MEAs. Furthermore, trade mea-

sures within the MEAs – as multilaterally agreed upon – were tol-

erated, and many of them were even pushed by developing countries

themselves. This was the case with the Basel Convention and the

Prior Informed Consent Convention on Hazardous Chemicals.

It is surprising that voices are still raised in favour of effecting

substantive changes in the GATT. The first of these would involve

amending Article XX on the pretext that, as it is currently applied,

it gives prominence to trade goals over environmental ones. In my

view this is the wrong way to look at things. The WTO’s main

concern is implementing trade goals. It is entitled to rectify any

wrong-doings in the area of trade, but it is not within the compe-

tence of the organization or its trade representatives to deal with

issues going beyond trade and trade-related issues, be they environ-

ment, human rights, child labour, or other social issues. In addition,

it has been stated that Article XX is flexible enough to accommo-

date legitimate environmental concerns. It was precisely with this

in mind that negotiators stressed the competence of the multilateral
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trading system in the fourth paragraph of the Preamble of the Mar-

rakesh Ministerial Decision on Trade and Environment.

Another substantive amendment to the current GATT structure

that would facilitate peace between the trade and environment

camps would involve the recognition by GATT that, in an ecologi-

cally interdependent world, how things are produced is often as im-

portant as what is produced. In particular, environmental standards

that relate to process and production methods (PPMs) cannot always

be rejected and judged indiscriminately to be violations of GATT.17

On the other hand, accepting the introduction of PPMs in GATT/
WTO would amount to the imposition of a country’s domestic en-

vironmental values or policies on other countries. As environmental

standards and PPMs are based on values that differ from one society

to another, it would be difficult to internationalize PPMs and re-

quire all countries to follow the same production methods. On the

other hand, we have to distinguish between environmental standards

that are product related, such as disposal and handling, with which I

have no quarrel, and non-product-related standards, which do not

affect the final product.

The risks of setting and accepting ecological standards for PPMs

in GATT today are twofold. First, these standards would most likely

be the ones used in developed countries, thus allowing environmen-

tal standards to be easily manipulated for protection purposes. Sec-

ond, setting ecological standards for PPMs could be used as an open-

ing for over-stretching the concept in the future and taking it as a

precedent to incorporate other non-trade-related goals, such as labour

standards, human rights, good governance, and all sorts of other do-

mestic pressures that have hardly any relationship with the WTO.

The Shrimp-Turtle dispute

It is worth referring briefly to the Shrimp-Turtle dispute. In this case,

the two rulings (by the dispute settlement panel as well as by the

Appellate Body) are precedent setting. The dispute was the first

concerning a trade embargo based solely on domestic environmental
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legislation forced by the United States as the only country that in-

terprets Article XX so broadly as to allow for extra-territorial mea-

sures to protect the environment beyond its territories. It was obvi-

ous from the very beginning that the issue at stake was not a trade

measure mandated by an MEA (in this case the Convention on In-

ternational Trade in Endangered Species of Wild Fauna and Flora

[CITES]), but a measure to address a global environmental concern

applied unilaterally by one country.

For the United States, the case involved the right of WTO mem-

bers to take measures under Article XX (b) and (g)18 of GATT

1994 to conserve and protect natural resources, as reaffirmed and re-

inforced by the Preamble to the WTO Agreement. For the com-

plainant, it was a case about the imposition of unilateral trade mea-

sures designed to coerce other members to adopt environmental

policies that mirrored those in the United States. The United States

based its entire defence on Article XX, which allows countries to

take measures contrary to GATT obligations when such measures (a)

are necessary to protect human, animal, or plant life or health; (b)

relate to the conservation of exhaustible natural resources.

In this case, the United States argued that a trade measure was

necessary because sea turtles were threatened with extinction and the

use of turtle excluder devices on shrimp nets was the only way ef-

fectively to protect them from drowning in shrimp nets. The panel,

however, stressed the WTO’s preference for multilaterally nego-

tiated solutions.19 Furthermore, the panel focused its analysis on the

headnote or ‘‘chapeau’’ of Article XX, which requires legitimate

trade restrictions to be applied ‘‘in a manner, which would not con-

stitute a means of arbitrary or unjustifiable discrimination between

countries where the same conditions prevail or a disguised restric-

tion on international trade.’’ The panel found that interpreting the

chapeau in a way that would allow importing countries to restrict

market access according to exporters’ adoption of ‘‘certain policies,

including conservation policies’’ would mean that ‘‘GATT 1994 and

the WTO Agreement could no longer serve as a multilateral frame-

work for trade among Members.’’ Such an interpretation, the panel

felt, could lead to ‘‘conflicting policy requirements’’ because export-
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ing countries would need to conform with different domestic poli-

cies in importing countries, thus threatening the ‘‘security and pre-

dictability of trade relations’’ under WTO agreements. It therefore

drew the conclusion that ‘‘certain unilateral measures, insofar as they

could jeopardize the multilateral trading system, could not be cov-

ered by Article XX.’’20

The panel reaffirmed the logic of developing countries that the

WTO cannot be made responsible for safeguarding all kinds of dif-

ferent interests. This would give leeway to members to pursue their

own trade policy solutions unilaterally, thus reinstating power poli-

tics. This would certainly amount to an abuse of Article XX ex-

ceptions, as the panel put it, and thus threaten the preservation of

the multilateral trade system based on consensus and multilateral

cooperation. It is worth recalling at this juncture that to do away

with a power-based system and replace it with a rule-based one was

an essential objective of the seven-year Uruguay Round of negotia-

tions, which hardly anyone would want to give up today.

Without much ado, the Appellate Body also concluded that the

US measure was ‘‘unjustifiably discriminatory.’’21 In its ruling, the

Appellate Body was more cautious and less blunt than the panel.

Trying to find some ‘‘political’’ justification for the US measure, it

characterized the ban ‘‘as an appropriate means to an end,’’ although

its application was at fault. It attributed the unjustifiable nature

of the discrimination to the failure of the United States to pursue

negotiations for consensual means of protecting and conserving sea

turtles, resulting in the ‘‘unilateral’’ application of its trade measure.

The Appellate Body further agreed that the United States had ap-

plied the measure in an ‘‘arbitrary and discriminatory’’ manner be-

tween countries where the same conditions prevail, contrary to the

requirements of the chapeau of Article XX. The application was dis-

criminatory in giving a longer grace period to Caribbean countries

than to Asian nations, in not transferring technology to them on

similar terms, in its lack of transparency, etc.

The Appellate Body then stressed that it had not decided that the

sovereign nations that are members of the WTO cannot adopt effec-
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tive measures to protect endangered species, such as sea turtles;

‘‘Clearly, they can and should.’’22 It stressed that protection and

preservation of the environment are of significance to WTO mem-

bers, provided that ‘‘they [sovereign states] act together bilaterally,

plurilaterally or multilaterally, either within the WTO or in other

international forums.’’ Finally the Appellate Body decided that,

‘‘although the measure of the US in dispute in this appeal serves an

environmental objective that is recognized as legitimate under para-

graph (g) of Article XX of GATT 1994, this measure has been ap-

plied by the US in a manner which constitutes arbitrary and un-

justifiable discrimination between Members of the WTO, contrary

to the requirements of the chapeau of Article XX.’’23

Although the US ambassador to the WTO hailed the Appellate

Body’s ruling as a success for the US position, a similar sense of

victory was neither felt nor expressed by US environmental NGOs,

which, as mentioned earlier, had brought the case to the US Court.

The Appellate Body ruling, in my view, does not amount to a re-

versal of the panel ruling, as some would like to have it, but rather

falls under what the Singapore Ministerial Meeting attempted to

elucidate. GATT/WTO agreements do provide significant scope for

national environmental protection policies, provided they are not

discriminatory in nature. Moreover, countries should seek joint and

not unilateral action. This is how, I believe, the Appellate Body

findings and conclusions should be regarded. This decision is an at-

tempt not to overturn the consensus reached in the WTO CTE, but

rather to strengthen it. In fact, the Appellate Body pronounced itself

clearly against WTO-inconsistent trade measures applied unilater-

ally to address extra-jurisdictional environmental problems. It thus

underlined what WTO members had succeeded in injecting into the

factual part of the Singapore report. It was explicitly mentioned that

‘‘all delegations except one’’24 stated that they consider that the

provisions of GATT Article XX do not permit a member to impose

unilateral trade restrictions that are otherwise inconsistent with

WTO obligations for the purpose of protecting environmental re-

sources that lie outside its jurisdiction. In any event, arguments in

favour of reinterpreting Article XX to address environmental con-
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cerns (as put forcefully by those who want to see Article XX amended

or reinterpreted), for fear of the trend by the Appellate Body to

expand – on its own – the meaning of Article XX, remain void.

There is no doubt that neither the Appellate Body nor the panels are

entitled to attempt to interpret the WTO rules. Interpretation of the

rules is the sole right of the membership.

The environment and trade-related intellectual property
rights

The relationship between environment and trade-related intellectual

property rights (TRIPS) is yet another example of the underlying

conflict in the WTO between the urge to protect the environment

on the one hand and the tools made available for such an objective

in the framework of the TRIPS Agreement, on the other hand. Here

the case is quite the reverse. The TRIPS Agreement as negotiated

and pushed for by the developed countries has proven to be un-

friendly to the environment. In fact, reading carefully through the

TRIPS Agreement, one cannot fail to realize that environmental con-

cerns did not really occupy a priority at the negotiating table then. It

has become clear only over the past few years that a number of provi-

sions in the TRIPS Agreement go against the objectives of Agenda

21 and the various multilateral environmental agreements in regard

to access to and transfer of technology to help maintain and protect

the environment. The outcry came first from non-governmental or-

ganizations engaged in development and environment in developed

and developing countries alike.

India was one of the few countries that, at an early stage in the

work of the CTE, recognized the real problem in reconciling intel-

lectual property protection, as laid down in the TRIPS Agreement,

with the objectives and provisions on transfer of technology incor-

porated in some of the MEAs.25 It failed, however, to summon the

necessary backing on the part of the developing countries on this

topical issue. The primary reason was the complexity of the issue it-

self. Hardly any developing countries were grabbed by this difficult

and composite relationship, because they were still struggling with
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other outstanding commitments emanating from the Uruguay

Round. Coping with the various provisions of the TRIPS Agree-

ment was not a priority, because they felt they had ample time until

the transitional period expired.

As we get closer to the implementation of the TRIPS Agreement

and with environment looming as a topic in the Millennium Round,

developing countries ought to look more seriously at this issue. Let

me hasten to say that at no point in my argument should it be taken

that developing countries are trying to back-pedal on their commit-

ments. It none the less remains a fact that the TRIPS Agreement

as negotiated was put in a very narrow context and with limited

objectives, i.e. to lay down minimum standards for the protection of

the owner, the titleholder, and the patentee, conferring on them ex-

clusive rights. This goes against a whole myriad of legitimate and

valid concerns; topping the list are socio-economic and develop-

mental issues, the environment, technology transfer, and fair and

open competition. It is no secret that, for these as well as other rea-

sons, developing countries remained inimical to such an agreement

until the eleventh hour. It was only under pressure of the ‘‘Single

Undertaking’’ commitment that they were obliged to accede to it.

Addressing the relationship between the TRIPS Agreement and

environment, the CTE focused in its deliberations on two main

issues:

1. the generation of, access to, and transfer of environmentally

sound technologies, and

2. the contradiction between the TRIPS Agreement and the

Convention on Biological Diversity.

In regard to the first issue, the question concerns what happens if

TRIPS put such technologies beyond the reach of developing coun-

tries. This would undoubtedly have a negative impact on the envi-

ronment and on the stringent efforts developing countries are mak-

ing to cope with the environmental requirements. It is true that

Article 7 of the TRIPS Agreement stipulates that patenting should

encourage the promotion of technological innovation and the transfer
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and dissemination of technology, to the mutual advantage of pro-

ducers and users and in a manner conducive to social and economic

welfare. This, however, has not yet materialized owing to the fact

that developing countries are still benefiting from the transitional

period of the implementation of the Agreement. Nor has any em-

pirical evidence sustained this argument so far. Hence, the question

remains how TRIPS link up with the objective of facilitating access

to and transfer of technology ‘‘on fair and most favourable terms’’26

to assist in the conservation of the environment and promote sus-

tainable development.

As for the relationship between the TRIPS Agreement and the

Convention on Biological Diversity (CBD), this heads the list of

concerns of developmental and environmental NGOs in the North

as well as in the South. The contradiction between TRIPS and the

CBD is not implicit. There are doubts about the compatibility of

the various provisions of the TRIPS Agreement with the clear ob-

jectives of the Convention as it relates to the conservation and sus-

tainable use of genetic resources. The underlying disparity between

the timely transfer of relevant biotechnology as agreed in the CBD

and Article 33 of TRIPS, which provides for a term of protection of

at least 20 years, remains a point of contention and a source of seri-

ous concern. This is even more so for developing countries when

they start implementing the TRIPS Agreement by the year 2000.

It was only after the conclusion of the TRIPS Agreement and after

its adoption within the framework of the Uruguay Round that

questions regarding the compatibility between TRIPS and the CBD

started to surface. Equitable sharing of the benefits arising out of the

utilization of the knowledge systems of indigenous communities and

fair trade-offs between access to genetic resources and the transfer of

technology remain the essence of the CBD, as agreed notably in Ar-

ticles 15 and 16 of the Convention.27 However, concerns were ex-

pressed about the negative impact of TRIPS in the fields of agricul-

ture, nutrition, and health care, because they would inevitably lead

to an extension of the monopoly control of transnationals over pro-

duction and distribution in these vital areas for developing coun-

tries. Moreover, the TRIPS Agreement does not try to curb the
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commercial exploitation of genetic resources or deal with the sharing

on a fair and equitable basis of the benefits arising out of the pat-

enting of genetic resources. Much has been said with respect to the

usage and applicability of Article 31(k) of the TRIPS Agreement

regarding compulsory licensing for the public domain, as permit-

ting the necessary flexibility. With all the strings attached to this

article, however, the question arises whether it truly serves the pur-

pose of facilitating access to and transfer of technology, including

biotechnology, on fair and most favourable terms, as stipulated by

Article 16.2 of the Biodiversity Convention. This issue undoubtedly

requires more in-depth study.

Because of these fundamental controversies and whether or not en-

vironment becomes an issue in the next multilateral trading round

or is mainstreamed in the various agreements, environment will have

to be an integral part of any review process of the TRIPS Agreement.

The different available alternatives should be weighed and carefully

studied. Three main options, which set the framework for the overall

trade and environment debate, come to mind:

1. to agree on the relevance of Article XX as a general excep-

tion in the context of the TRIPS Agreement when specifically

addressing biodiversity and the sustainable use of genetic re-

sources;

2. to decide whether the TRIPS Agreement or the Convention

would prevail in the event of a dispute and how it would work

out between parties and non-parties to either; and

3. to keep the issue open, to be addressed and settled on an ad

hoc basis by panels in the event of a dispute.

It is worth stressing at this juncture that developmental and

environmental NGOs from the North as well as from the South

latched on to the issue that developing countries should have been

tackling in depth much earlier. Their views should not be neglected,

otherwise developing countries might at some point find themselves

on the defensive and be confronted with the same kind of arguments

raised against the TRIPS Agreement, namely that it was negotiated
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entirely out of the public view; it might then perhaps be too late.

The recent failure of the lengthy negotiations on the Multilateral

Agreement on Investment in the Organisation for Economic Co-

operation and Development (OECD) is a case in point. It clearly de-

notes the strength and skills of environmental NGOs and, if they

feel sidelined, TRIPS could be next in turn.

Eco-labelling

Eco-labelling is another highly controversial issue. Compared with

other voluntary standards, such as packaging, labelling, or even re-

cycling requirements, it has attracted much attention in the trade

and environment debate in the WTO. In spite of the fact that it was

discussed extensively prior to the Singapore Ministerial Conference

as well as in the framework of the review process of the Agreement

on Technical Barriers to Trade, hardly any decision has materialized

to date. The issue has raised a number of practical, conceptual, and

systemic problems. It might sound strange and be difficult to com-

prehend, but the more the debate is focused on the core of the issue

at hand, the more the gap between the various views widens.

The complexity of the issue arises from the fact that eco-labelling

schemes are based on life-cycle analysis, which involves process and

production methods (PPMs). In other words, eco-labelling is inter-

ested in the product during its entire life cycle: the sourcing of raw

materials, production, consumption, and disposal.28 This approach

requires, in and of itself, large amounts of information when prod-

ucts or materials are imported, which may cause enormous practical

problems, especially for developing countries.29 In addition, specific

PPM-related criteria based on domestic conditions and priorities in

the importing country may be less appropriate in other countries.

Whereas there is no question that each country has the right to in-

stitute domestic regulations on eco-labelling, the concern is that it

should not be used for protectionist purposes – applied by some

countries selectively to products that are imported or that compete

with their own products.
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The principal fear of developing countries in dealing with the

issue of eco-labelling in the WTO is that an attempt will be made

to extend the coverage of such labelling – even though voluntarily –

to non-related PPMs. They fear not only the whole range of im-

plications for their exports that such an extension would produce

but more the systemic problem it raises in the WTO. It would

amount to writing new rules for a system that has so far served the

international community and the world trading system well. The

problem of subjecting eco-labelling to WTO rules and disciplines

lies in the conflict that would arise with the product-based rules

of the GATT/WTO trading system. Discriminating between ‘‘like

products’’ and making market access conditional on complying with

PPMs, thus legitimizing unincorporated PPMs, which are not prod-

uct related, would upset the entire multilateral trading system and

would have devastating effects, in particular on developing country

exports.

Developing countries have recognized that what is being put into

question – through using eco-labelling as a litmus test – is the basic

criteria and characteristics that have so far governed the multilateral

trading system. Through eco-labelling, the WTO would become

more and more deeply involved in the realm of domestic policy and

intervention from the outside would be allowed to set national pri-

orities. On this basis, most developing countries have insisted that

eco-labelling is inconsistent and should not be accommodated with-

in the WTO system. This was strongly supported by the fact that

the negotiating history of the TBT Agreement upheld their view

that unincorporated PPMs were not covered by the Agreement.30

While admitting the role that equivalence and mutual recogni-

tion could play in helping them meet the requirements of foreign

schemes, they insisted that accommodating unincorporated PPMs

would amount to creating scope for the extraterritorial imposition of

national standards. This, they felt, would have significant conse-

quences for the trading system as a whole.31

Furthermore, as stated earlier and as emphasized by the Preamble

of the WTO Agreement, environmental objectives should be consis-
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tent with the level of development. The prevention of product dif-

ferentiation on the basis of unincorporated PPMs allows countries to

set standards, whether environmental or otherwise, that are appro-

priate for their level of development. In other words, it allows coun-

tries to trade their developmental needs against their needs for envi-

ronmental protection in a manner that is consistent with how they

themselves value these needs (and not on the basis of how others

value them for them).32

What I would like to add here is that the debate in the CTE on

eco-labelling schemes has triggered a similar heated debate between

environmentalists and business groups. The former have criticized

what they consider to be the narrow perspective of international

trade rules, noting that PPMs are fundamental to minimizing the

environmental impact of a product during its life cycle. Business

groups see trade rules that distinguish between products solely on

the characteristics of end products as relevant and appropriate. Like

many developing countries, they view the introduction of PPMs

into the trade debate as the beginning of a slippery slope, where

loosely related production factors would become the basis for trade

barriers.

Lastly, it is essential to recall Principle 11 of the Rio Declaration

in this context, which stipulates that environmental standards, man-

agement objectives, and priorities should reflect the environmental

and developmental context to which they apply. The standards ap-

plied by some countries may be inappropriate and of unwarranted

economic and social cost to other countries, in particular developing

countries.33 Accordingly, the disciplining of eco-labelling schemes

should be on the basis of equivalencies and mutual recognition,

where each country sets its standards according to its own values, as

stipulated by Agenda 21. The aim of harmonizing or international-

izing PPMs on the basis of any set of multilateral guidelines is in

contradiction to what the international community agreed upon un-

animously in Agenda 21. What is even more risky is that such an

attempt would be detrimental to the trading system, at a time when

all countries are embracing and respecting its rules.
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Market access and competitiveness aspects of the trade/
environment debate

One cannot address the interface between trade and environment

without looking at the market access and competitiveness aspects of

this relationship. These aspects tended to be underplayed and even

overlooked at the beginning of the debate, for the obvious reasons

stated earlier. It is needless to reiterate that the whole debate was

triggered by developed countries targeting specific issues of concern

to themselves. As developing countries gradually became aware of

the underlying reasons and objectives of this debate, they rightly

pushed issues of their own to the fore. It should be stressed, how-

ever, that this move by developing countries was on no account

aimed at eventually achieving trade-offs. On the one hand, their re-

fusal to amend or reinterpret Article XX or to introduce non-related

PPMs was based on systemic principles, which cannot be subjected

to bargaining, because this would alter the very essence of the sys-

tem. On the other hand, the purpose of bringing in market access

and competitive concerns was to add balance to the lopsided debate,

and put it in its proper perspective.

From the very beginning the debate on this issue was set in a

North–South context. This has harmed rather than helped the debate

advance. False allegations continue to be made by firms in countries

with high environmental standards and high costs of compliance that

they are often undercut by competition from companies based in

countries with less strict regulation and lower costs. In theory, this

could lead to entire industries departing for countries with lower

standards, the so-called ‘‘pollution havens.’’ So far, however, there

is no evidence of this happening. The reverse – that high environ-

mental standards were a factor in location decisions or have led to

the relocation of industry – has also not occurred on a large scale.

The debate on market access from the perspective of developing

countries tends to be twofold. They want to ensure first that existing

market access conditions are not eroded by emerging environmental

requirements and second that additional market access – through

what can be perceived as win–win situations – will help promote
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environmental protection and sustainable development. In this con-

text developing countries have tried to concentrate on identifying

sectors of export interest to them. These could be textiles and cloth-

ing, leather, footwear, furniture and other consumer goods, and

other labour-intensive sectors, where environmental measures could

affect existing market access opportunities and thus possibly nullify

or impair the Uruguay Round results. In fact, empirical studies,

mostly done by the UN Conference on Trade and Development

(UNCTAD), show that the sectors of interest to developing coun-

tries are those most affected by environmental standards often set

unilaterally by the importing governments. Such standards nega-

tively influence developing countries’ market access, even though

the environmental effects of, say, textile production might mainly be

local and do not affect the final characteristics of the product. In ad-

dition, there are few – if any – trans-boundary externalities.

Furthermore, UNCTAD’s studies have also demonstrated that

small and medium enterprises (SMEs) in developing countries have

encountered difficulties in complying with environmental policies

emerging in the above-mentioned sectors. Such policies have had

significant effects on the competitiveness of SMEs in developing

countries and have in many instances acted as barriers to trade. A

number of reasons have been cited, among them the following:

. The possibility of compensating for the loss of competitiveness

in some sectors by gains in others is higher in economies that

are diversified and dynamic, which are not necessarily the main

characteristics of developing countries’ economies.

. Developing country exporters are normally price-takers, because

they compete on price rather than on non-price factors such

as technology and ideas. Consequently, any environmental re-

quirement resulting in cost increases reduces export competi-

tiveness. This nevertheless may vary from one industry to an-

other as well as among developing countries at different stages

of development and with varying capability to integrate inno-

vative approaches.

. The problems of adjustment are higher for SMEs in developing
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countries, especially as they are important players in the export

promotion strategy for sectors such as textiles, clothing, and

footwear. Thus the need to examine the possible conflict be-

tween the export promotion strategies of developing countries

and the need to comply with environmental requirements and

their effects on competitiveness becomes all the more relevant.

. The variable cost component of complying with environmental

standards is higher in some sectors than in others. Again, evi-

dence has shown that it is higher in sectors of interest to devel-

oping countries, especially leather and footwear, as well as tex-

tiles and garment sectors. For example, in leather tanning, the

cost of the chemicals required to meet international standards is

approximately three times the cost of conventional chemicals.34

Two additional topics are germane to the market access and com-

petitiveness debate: the internalization of environmental costs, and

charges and taxes for environmental purposes. Though these topics

are not new and have in fact been debated at length, they remain

contentious and difficult, especially if the idea is to add them to the

trading agenda.

The concept of internalization remains difficult to adopt in GATT

on the grounds that it interferes with the efficiency of the compara-

tive advantage principle, which is central to the free trading system.

The tendency to consider the lack of internalization as a kind of

‘‘implicit subsidy’’ that would be actionable under GATT/WTO is

a non-starter. Furthermore, environmental externalities are in prin-

ciple not distinguishable from other factors, such as education, in-

frastructure, and social policy, that contribute to the comparative

advantages and thus competitiveness edge of an economy. Are we to

conclude that the costs of all these factors are to be integrated in

production processes under the auspices of the multilateral trading

system? The internalization of environmental costs by domestic pro-

ducers in no way conflicts with GATT principles. However, it be-

comes problematic under GATT if countries start implementing

trade policies on the basis of whether or not foreign producers have
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internalized their environmental costs. GATT would be more con-

cerned with the trade-distorting or discriminatory effect of such a

policy, and with its necessity and effectiveness, rather than with its

environmental objectives.

As for charges and taxes for environmental purposes, no one can

deny the validity and effectiveness of imposing taxes as such. But

what is occurring here is the imposition of taxes on a phenomenon

that is not quantitative. Forcing producers to incorporate environ-

mental externalities by imposing taxes on products made with pol-

luting processes is based on the assumption that the costs to the

polluting firm and the damage caused by the pollution are known.

Moreover, if this is true at the national level, it can only be more

complex and difficult if an importing country aims at adjusting such

costs at its borders by imposing border tax adjustments on its ‘‘like’’

imports. In addition, the question of what would be an appropriate

tax for pollution that would be accepted internationally is still open.

Border tax adjustments (BTAs) should pass the necessity and ef-

fectiveness test to find out how pertinent they are to the environ-

ment, before even debating how to impose them at the border. The

effectiveness of border tax adjustment is doubted and even contra-

dicts the view, widely acknowledged by developing and developed

countries alike, that environmental problems should be addressed at

source. So how can a tax imposed on final products, as a border tax

adjustment, be effective for problems that should be dealt with as far

upstream in the production process as possible?35 As rightly pointed

out by UNCTAD, it is generally better if the tax is levied on the

production and extraction process causing the environmental prob-

lems rather than on the resulting product. In other words, a tax levied

internally by the producing country would be more effective at deal-

ing with environmental problems at their source. GATT neither

prohibits nor prevents a country from pursuing a policy of taxation or

regulation with regard to environmental protection as long as these

policies apply only to its domestic consumers and producers. In fact,

one can even go one step further. For BTA on imports to pass the

compatibility test in GATT, it has to meet the following conditions:
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(a) the tax is product related;

(b) the imported product has not been taxed in the country of

origin, to avoid double taxation;

(c) the imported product has caused trans-boundary pollution

and the polluting input was not consumed domestically.

Similarly to their stance on process and production methods in

eco-labelling, developing countries insist that there should be an

explicit reference to addressing charges and taxes that relate only to

products or product characteristics that are covered by WTO provi-

sions. In any event, the environmental effectiveness and potential

trade effects of levying environmental taxes and charges, particularly

on market access and competitiveness, remain questions open for

debate.

Before concluding, let me state that no one can deny the fact that

the relationship between trade and environment has been debated

extensively in the WTO. This has undoubtedly helped clarify the

status of this relationship in the framework of the organization and

shape positions in response to the underlying motives and objec-

tives. Today, even before settling this complex relationship, other

more difficult and cumbersome issues are emerging, such as linking

trade to labour standards. Though from the very beginning such an

inclusion has met with strong objections, it will continue to be

pushed in the WTO mainly by the United States – for obvious rea-

sons, which neither time nor space permit to be addressed here. One

thing is clear, however. Developing countries have to stand firm on

their positions on trade and environment as regards changing the

rules. Such a move would only serve as a prelude to the integration

of the ‘‘social clause’’ in the WTO, which has wider implications for

developing countries and should be of more serious concern.

5. Conclusion

The Seattle Ministerial Conference in December 1999 and the pro-

posed Millennium Round will be a turning point for the trade and
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environment debate. It will decide on the future course of the de-

bate. One thing remains clear. A great deal of work and education

continue to be needed before drawing conclusions or reaching the

stage of negotiating rules and disciplines, not to mention changing

the rules, as some would like to happen. The trade and environment

relationship continues to be an area prone to difficulties, complex-

ities, and most of all sensitivities. Throughout this chapter I have

tried to show that so far the CTE has worked within a consensual

framework. To try to tamper with this framework in order to incor-

porate additional objectives will necessitate a new consensual frame-

work. The attempts by the international community to forward some

alternatives remain in the very early stages and will need further in-

depth study. The following are a few of the options:

1. To carry the debate forwards in the CTE in parallel with the

Millennium Round, with a view to bringing the two ends

closer. This option is hardly likely to achieve results because,

in the view of many people, the CTE has exhausted the debate.

2. The so-called ‘‘Ruggiero’’ option presented earlier: a World

Environment Organization to be the counterpart to the WTO.

This is a pragmatic and likely workable option in view of the

difficulties encountered so far, though it is still resisted by

mainly developed countries and their NGOs. Some developed

countries, notably the EU countries, Norway, Switzerland, and

Canada, continue to believe that the WTO, with its strong

and enforceable dispute settlement mechanism, is an appealing

instrument for policy makers, particularly in the field of envi-

ronment. Many NGOs continue to be convinced that the trad-

ing systems should provide the necessary flexibility for the sake

of the environment, which is undoubtedly their priority.

3. Mainstreaming environment in the various agreements, such

as Agriculture, TRIPS, Textiles and Clothing, and others. The

degree of complexity and controversy inherent in this option,

which is still to be tested, is difficult to anticipate. However,

care should be taken because this option carries with it the in-

herent risk of doing away with the sensitive balance carefully
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negotiated in the CTE between issues of interest to developing

and developed countries alike, thus thwarting the possibility

of trade-offs, if any. With this option, issues of market access

would be spread thinly over different agreements, leaving the

two topics of concern to developed countries, i.e. the relation-

ship between trade and environment and PPMs, to be nego-

tiated separately.

In spite of tremendous efforts not to label the trade and environ-

ment debate as a North–South issue, these have hardly borne fruit.

No one can deny that there is evidence of a conflict between devel-

oped and developing countries, which will continue and deepen

unless the existing doubts about linking environmental interests

with protectionism dissipate. The challenge is to separate protectionism

from environment. The environment cannot be safeguarded and en-

hanced through trade sanctions. Benefiting the environment must

be through access to technology, increased awareness, financial re-

sources, and access to markets, without which developing countries

will find it extremely difficult to generate the resources necessary to

protect their domestic environments and the global commons.

Let me conclude by stating how Rubens Ricupero, the Secretary-

General of UNCTAD, perceives the trade/environment relationship:

Trade and Environment are two poles in a dialectical thesis,

where the resulting synthesis should conciliate the two ends.

Unlike many would like to believe, linking trade to environ-

ment does not come as something natural. To reconcile these

two ends necessitates tremendous efforts – and not without

sacrifices – where environment should not be treated as a late

consideration or an afterthought.36

The way to deal with environmental problems is to go to their roots

and integrate environment in the decision-making process from the

very beginning. This requires the provision of the necessary tech-

nology and making available the necessary financing, knowledge,

and expertise for the preservation and protection of the environment.
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Postscript

Today, after the Seattle débâcle of December 1999 and when prepa-

rations for the fourth WTO Ministerial Conference to be held in

November 2001 in Doha are in top gear, the trade and environment

debate is again surfacing as an issue for the next round of multilat-

eral trade negotiations. At the risk of disheartening the environ-

mentalists, this debate figures only as a side dish to the main plate

of constraints on initiating a new round. To many it seems that en-

vironment has been relegated to a second-class category of issues in

the framework of the ongoing preparations in Geneva. Many feel

that the trade and environment debate could be dispensed with, so

that it does not lead the already protracted and cumbersome prepa-

rations to a dead end.

The constraints are twofold. First, there are constraints pertaining

directly to the trade and environment debate and the unprepared-

ness of many to start negotiating rules and disciplines, not to men-

tion the new issues, such as genetically modified organisms (GMOs),

with all their complexities. Second, there are constraints of a more

general and comprehensive nature relating to the Round itself and

the new pressures emerging around it, amidst which the trade and

environment debate looks even more complex.

Although many of the constraints in the trade and environment

debate date back to Seattle and before, others are more recent and

in turn need to be studied before they are ready to be negotiated. I

will not enumerate the pre-Seattle ones, as they have been addressed

in detail in my chapter, and continue to be as germane and perti-

nent to our discussion as ever. Looking more closely at the post-

Seattle problems, however, environment is introduced on a number

of counts.

First, there are trade-related environmental problems in the area

of agriculture. Whether they are real or fictitious, this is a highly

sensitive issue, because negotiators on both sides of the fence are

going to summon environment to their support. On the one hand,

Trade, Environment, and the Millennium 75



agricultural exporters will continue to blame the subsidizing pro-

ducers for the misuse and abuse of the environment and for the

highly damaging effect of subsidized food and agriculture on it. On

the other hand, the European Union is already preparing a counter-

strategy and looking for ways to continue subsidizing agriculture in

its member states. This is no longer under the superannuated pre-

text of maximizing output and aiding its farmers but rather under a

seemingly more ‘‘noble’’ excuse of promoting quality and taking ac-

count of the environment.

Secondly, the issue of environment and trade-related intellectual

property rights, which I touched upon in my chapter, will appear

anew and much more forcefully than in the pre-Seattle phase. The

issue is gaining in profile and importance owing to the determined

move by many of the developing countries, headed by Brazil, South

Africa, and India, to find satisfactory solutions to the drugs patent-

ing and pricing problem – a move that could very well result in the

reopening of the TRIPs Agreement, where technology transfer and

the environment would figure high.

Last but not least is the highly explosive issue of genetically

modified organisms. What we have here is an undisguised clash in

the relationship between environment, trade, agriculture, and health.

Power politics at the national and international levels will find a way

to decide on this very sensitive issue. Is this yet another environ-

mental problem that will be brought to the WTO in the not so

distant future? How can we start negotiating so-called synergies

when these and other problems are still wide open in the framework

of the trade and environment debate? Should we not be more reso-

lute in preserving the multilateral trading system we have all worked

hard to establish, rather than burden the next round with highly

controversial environmental issues? Have we not agreed that the

Committee on Trade and Environment should first exhaust the de-

bate before it is put on the negotiating table?

As for the more general set of constraints, topping them are the

clear signals from the new US administration, which has started

questioning the overarching priority of environmental protection
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and is attempting to separate the objectives of economic progress

from environment preservation. It is beyond any doubt that the US

administration is having second thoughts about the extent and de-

sire of integrating environment in the multilateral trading system. It

is said that President Bush is a passionate free trader who will resist

efforts to restrain globalization with environmental and worker safe-

guards. Developing countries could rejoice in their new ally. This is,

however, yet another problem – not to be taken lightly – which is

overshadowing the next round of multilateral trade negotiations and

widening the already existing and growing gap between the United

States and the European Union. Needless to say, the expansion of

the North American Free Trade Agreement is a priority for the Bush

administration, and the awaited fast-track authority is nowhere in

sight. Needless to say also, and pre-eminently, the European Union

is professionally manoeuvring to cover its reluctance to liberalize

trade in its agriculture by dumping all sorts of issues on the next

round for the sake of horse-trading and exchanging concessions to

balance its liberalization in agriculture. Finally, the developing

countries are increasingly aware of the implications of a new round

for their economies. They will not be ready to budge from their

positions unless they see some satisfactory responses by developed

countries to the so-called implementation issues.

In view of all these constraints, which seem insurmountable (at

least for the foreseeable future), I believe that many negotiators

are increasingly unenthusiastic about environment appearing as yet

another hard nut to crack for the next round. Environmentalists

need to find adequate solutions for their imminent and very serious

problems not in the multilateral trading system but in a multilateral

environmental system of their own.
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Breaking the Deadlock:

A Positive Agenda on Trade,

Environment, and Development?

Veena Jha and René Vossenaar1

1. Introduction

The ‘‘Positive Trade Agenda’’ is an initiative of the Secretary-General

of the United Nations Conference on Trade and Development

(UNCTAD), Rubens Ricupero, taken after the first ministerial

meeting of the World Trade Organization (WTO) in 1996 in Sin-

gapore. The rationale is that, rather than being passive reactors to

agendas set by developed countries, developing countries have to set

their own agenda to play a more proactive role in future negotiations.

This chapter tries to define elements of a ‘‘Positive Agenda’’ on

trade and environment. This may appear a difficult task, because

developing countries have had legitimate apprehensions about en-

gaging in a discussion on trade and environment in the first place.

Although the issue has already been on the multilateral trade agenda

for some time, work has so far focused on discussions aimed at clar-

ifying trade and environment issues – a process that is still ongoing

– not on negotiations. However, there is now some pressure to

‘‘mainstream’’ trade and environment in several WTO agreements

and to include the theme, in one way or another, in a possible new

Round of multilateral trade negotiations.



This creates both risks and opportunities for developing countries.

These countries need to be aware of the full implications of en-

gaging in a possible new Round where environment is expected

to play an important role. They also need to be aware of the im-

plications of the explicit inclusion of environment in the negotiating

agenda.

There is no doubt that developing countries are fully committed

to both trade liberalization and enhanced environmental protection.

The UN General Assembly’s Special Session, in its first five-year re-

view of progress in the implementation of Agenda 21, recognized

that ‘‘[t]he multilateral trading system should have the capacity

to further integrate environmental considerations and enhance its

contribution to sustainable development, without undermining its

open, equitable and non-discriminatory character.’’2 However, de-

veloping countries have to strive to ensure that any further accom-

modation of environment into the multilateral trading system is

achieved in a balanced manner and that it takes account of their own

environmental and developmental conditions. They may therefore

have to resist certain proposals that may run counter to their inter-

ests. In particular, developing countries should firmly resist unilat-

eralism and other measures that threaten to undermine the multi-

lateral trading system.

Any Positive Agenda on trade and environment should be based

on the concept of sustainable development, which includes both

protection of the environment as well as the eradication of poverty.

Basic parameters for a Positive Agenda have been set by the UN

Conference on Environment and Development, in particular through

the Rio Declaration and Agenda 21. A Positive Agenda on trade

and environment should promote positive interactions between eco-

nomic activities, particularly international trade, the multilateral

trading system, and the environment. Essentially, it should:

. contribute to the further integration of developing countries,

particularly the less developed countries, into the world econ-

omy as well as to their growth and development in the short

term and the long term;
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. help to achieve environmental and sustainable development ob-

jectives based on multilateral cooperation and the principle of

common but differentiated responsibilities.

These objectives can be achieved only by considering trade and en-

vironment interactions within the broader context of development.

Recent analysis and debate have indicated that strategies to achieve

such objectives may be rendered more effective by:

. strengthening policy coordination at the national and multilat-

eral levels;

. strengthening capacities in developing countries to deal with

trade-related environmental issues and environment-related

trade issues;

. promoting multi-stakeholder approaches to identify cost-

effective and development-friendly options for trade and envi-

ronment policy integration;

. implementing positive measures, in particular as outlined in

Agenda 21.

Although focusing on the trade and environment debate in the

WTO, this chapter also emphasizes the WTO’s limitations in re-

solving trade and environment problems. Consequently, the chapter

also examines the role that UNCTAD and the Commission on Sus-

tainable Development (CSD) could play in further integrating trade

and environment in the pursuit of sustainable development. The role

of civil society is also highlighted in this chapter.

2. Background

Following the first WTO Ministerial Conference in Singapore in

1996, interest in trade and environment initially seemed to have di-

minished somewhat. Today, however, the intensity of the trade and

environment debate, as measured for example by the number of

meetings, seminars, research papers, and technical cooperation pro-

jects, seems to be higher than ever before. Much of the renewed in-
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terest is focusing on the WTO and how trade and environment will

evolve in the context of the multilateral trading system.

Developing countries, however, have expressed grave concerns

about recent developments in the debate. Most of them are strongly

resisting the inclusion of this issue in future trade negotiations. An

important question thus becomes whether their present position ob-

viates the need for the development of a ‘‘Positive Agenda’’ on trade

and environment. This chapter argues that developing countries

may have sound reasons to oppose broad WTO negotiations based

on environmental considerations. In addition, they may have had

sound strategic reasons to oppose the inclusion of environment in the

build-up to the Seattle Ministerial Conference in December 1999.

The dynamics after the Seattle Ministerial Conference and the build-

up to Doha (Qatar) indicate that the North/South divide on this is-

sue may have been diluted and that, in general, there may be less

pressure to include specific issues in a possible negotiating agenda.

However, some legitimate apprehensions regarding it still remain.

First, the Appellate Body decision on Shrimp-Turtle has generated

new uncertainty on how the multilateral trading system will further

accommodate environmental concerns. Whereas many observers in

developed countries have welcomed the decision as a demonstration

of the ability of the multilateral trading system to incorporate en-

vironmental considerations, others have expressed renewed concern

over the effects of environmental policies, particularly the use of

trade measures related to process and production methods (known

as PPMs), on developing countries. Developing countries may be

brought to a situation where they have to resort either to a litigious

regime (involving clarification of trade and environment issues on

the basis of case-law rather than a broad-based consensus) or to a pre-

cautionary exploration of trade and environment issues to avert con-

flicts. In the latter case, a Positive Agenda would be of some help.

Second, proposals have been made to ‘‘mainstream’’ trade and en-

vironment issues into existing WTO agreements. This would imply

that environment would be addressed in practically all relevant

agreements of the WTO, including the built-in agenda and planned
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reviews of agreements. The risks associated with mainstreaming en-

vironmental issues in the WTO for developing countries will be

discussed in the next section. However, mainstreaming also implies

that developing countries could be forced to engage in negotiations

on trade and environment issues, even without an explicit inclusion

of environment in the negotiating mandate.3 This is particularly

true of the Agreement on Agriculture and in the case of services. It

is also becoming visible in the review of the Agreement on Trade-

related Intellectual Property Rights (TRIPS), the Agreement on the

Application of Sanitary and Phytosanitary Measures (SPS), and the

Agreement on Technical Barriers to Trade (TBT).

Third, the possibility of a new round of multilateral trade nego-

tiations has triggered renewed concerns about the possible environ-

mental effects of further trade liberalization and hence calls for en-

vironmental impact assessments of trade policies and agreements.

Similarly, the possibility that there will be a new round has gener-

ated new expectations as well as interest among non-governmental

organizations (NGOs) to propose issues to be included in the nego-

tiating agenda. Both phenomena may add their own dynamics to

the negotiating process. Formulating a Positive Agenda or alterna-

tive positions may help to prevent developing countries being taken

by surprise in crucial negotiations.

Current pressures from developed countries that are of particular

concern to developing countries would centre on three issues:

1. A review or reinterpretation of GATT Article XX, to provide

further accommodation of trade measures (including discrimi-

natory trade measures against non-parties) pursuant to multi-

lateral environmental agreements (MEAs). This may have im-

plications for the use of unilateral measures.

2. Accommodation of trade measures based on non-product-

related PPMs on environmental grounds, particularly in the

context of eco-labelling.

3. Greater scope for the use of the precautionary principle.
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Developing countries have been concerned that any or all of these

may go against their economic and trade interests. There may be

two ways of dealing with this pressure. One is to resist the entry of

issues by referring back to the Singapore report (and the Rio Decla-

ration and Agenda 21), or to propose solutions outside the multilat-

eral trading system. Another option for developing countries would

be to develop their own environmental agenda so that, if this issue

comes up for negotiations, they can pursue issues that could yield

certain benefits to them. (On many issues, it may be possible to find

alliances with certain developed countries).

There is also pressure for greater NGO inputs to the WTO pro-

cesses, in particular its dispute settlement mechanism. Civil society,

both NGOs and the business community, can play an important

role in promoting a balanced trade and environment agenda. How-

ever, there is a risk that certain proposals that may be labelled under

the heading ‘‘transparency,’’ such as those facilitating the submission

of amicus curiae briefs to dispute settlement panels, could, in practice,

accentuate certain imbalances in the agenda. This is because NGOs

in the South have fewer financial resources to avail themselves of

such opportunities.

Environmental considerations have also emerged in the debate on

agricultural subsidies, one of the most important issues in the built-

in agenda. The Cairns Group and other like-minded countries have

used the Committee on Trade and Environment (CTE) as yet an-

other forum to strengthen the case for the elimination of environ-

mentally harmful subsidies. Future trade negotiations, combined

with the strong public interest in environmental protection and

sustainable development, could provide an opportunity to gain sup-

port for the elimination or reduction of some existing trade policy

failures, in particular in developed countries, such as trade restric-

tions and trade-distortive and environmentally harmful subsidies

in agriculture and fisheries. Identifying ‘‘win–win’’ scenarios could

constitute part of a Positive Agenda, provided that due attention is

paid to possible adverse short-term economic effects on certain de-

veloping countries.4

Except for issues that should be clearly resisted, proposing their
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own agenda may be a desirable option for developing countries.

These countries now have an opportunity to bring greater balance in

the treatment of different issues already on the agenda, as well as

adding new issues. This should help to strengthen the development

dimension in the trade and environment agenda.

Before trying to define elements of a possible Positive Agenda, it

is important to understand some of the developing countries’ legiti-

mate apprehensions about the WTO debate and to work out those

aspects of the current debate that could yield potential benefits.

Section 3 therefore analyses some of these concerns in relation to

current and future discussions at the WTO and elsewhere for devel-

oping countries. It is in this framework that developing countries

should assess the costs and benefits of engaging in discussions on

trade and environment.

After this assessment has been completed, they should then ex-

amine the current discussions and see whether there is scope within

the current framework to accommodate their concerns. Section 4

examines some key trade and environment issues with a view to

highlighting some questions and issues that developing countries

can legitimately ask. It also highlights their points of entry into a

discussion that has so far been polarized and develops elements of a

Positive Agenda for developing countries.

Such a Positive Agenda is however not limited to the arena of the

multilateral trading system, but also spans national and regional

policies and includes the private sector players. These different ap-

proaches are discussed in section 5. Section 6 draws some broad

conclusions. An overview of existing problems in the trade and en-

vironment agenda, as well as possible solutions – both in and out-

side the WTO context – from the perspective of developing coun-

tries, is provided in Appendix II of this volume.

3. Concerns of developing countries

Given the pressure for the environment to be mainstreamed into the

multilateral trading system (MTS) or included in a new Round, it is

Trade, Environment, and the Millennium 87



necessary first and foremost to redress the imbalances in the agenda

on trade and environment.

Trade and environment is an important issue for developing

countries. Indeed, starting from a position where several developing

countries had argued that there was essentially no linkage between

trade and environment issues, not only have developing countries

acknowledged such linkages, they are proposing a constructive

agenda on dealing with these linkages. For example, several of the

proposals described in this chapter have already been flagged by de-

veloping countries in the CTE. The great interest in technical assis-

tance for capacity-building also demonstrates developing countries’

interest in further articulating a proactive agenda. However, main-

streaming environment issues in the WTO also raises some crucial

questions for developing countries.

Mainstreaming environment in the WTO?

Some developed countries have proposed including the environment

in future negotiations of specific WTO agreements. The European

Union (EU), for example, has proposed to examine ‘‘the scope for

and need to factor environmental concerns into the WTO across the

board (mainstreaming).’’ The EU has argued that ‘‘in any future ne-

gotiations on trade liberalization there will be no single body within

the WTO with the power to ensure that environmental aspects are

taken into full consideration throughout the process: the CTE dis-

cusses but does not implement policy.’’5 Instead, the EU proposes

that each relevant WTO committee should deal with environment

in the area under its authority. Other countries, such as Canada, Ice-

land, and Norway, have also made suggestions concerning ‘‘main-

streaming.’’

In the High Level Symposium on Trade and Environment in

1999, the United States (while not mentioning the term ‘‘main-

streaming’’) proposed that the CTE should look systematically and

transparently at all the various areas of negotiation on a rolling basis.

‘‘The CTE would identify and discuss issues, but not try to reach
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conclusions or negotiate these issues in the CTE itself. Rather it

would provide a report of its discussions to Members and the rele-

vant negotiating groups.’’ The United States also expected that ‘‘the

CTE’s work would play a valuable role in providing input to delib-

erations at the national level on positions to be taken in the actual

negotiating groups.’’6

‘‘Mainstreaming’’ environmental issues in different WTO agree-

ments could take place either in the context of already planned re-

views of specific agreements or in the context of a possible round of

new trade negotiations. There are several risks that could arise from

such mainstreaming for developing countries.

First, mainstreaming the environment into several committees

would make it more complicated for developing countries to partici-

pate effectively in corresponding WTO deliberations and negotia-

tions. Developing country delegates would find it difficult to give

attention to environmental issues because ‘‘environment’’ would be

diffused in several committees and meetings. The capacity of devel-

oping country delegates with expertise in environmental issues to

service numerous committees in the WTO is relatively limited.

Most delegations in Geneva are small and have several meetings to

prepare for and attend. Backup support from the capitals would also

be lacking in most cases. Moreover, many developing countries felt

that they were not ready for it, just as they felt they were not ready

for the Millennium Round of trade negotiations. This implies that

there is an urgent need to build capacity at the national level, a task

in which UNCTAD could assist.

Second, maintaining trade and environment within a common

framework (as is the case of the CTE) would allow cross-sectoral

discussions and the identification of possible trade-offs if negotiations

on environment were to be taken up. Diffusing the CTE agenda

would mean that several checks and balances would no longer be

possible. The CTE process helps to ensure that a balanced agenda is

maintained and that every issue is discussed. Although every issue is

a stand-alone and systematic issue, the CTE package helps to ensure

a holistic treatment.
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Third, diffusing the environmental agenda to several committees

would imbalance the well-negotiated agenda of the CTE. It is also

important in this context to understand what mainstreaming would

entail in the context of issues that are of key interest to developing

countries on the one hand, and issues that are proposed by certain

developed countries on the other.

Developing countries, whether or not in alliance with certain de-

veloped countries, are the main proponents of the following three

issues:

1. Additional market access, including through the removal of agricul-

tural subsidies and reduction of tariffs. These issues are already on

the agenda of discussions. Mainstreaming these issues is un-

likely to generate benefits that are additional to those that can

be obtained through current discussions on implementation

issues and the built-in agenda and subsequent negotiations.

2. Agreement on Trade-related Intellectual Property Rights (TRIPS).

Several issues of concern to developing countries can be pur-

sued in the process of the built-in mechanism for review. These

could first be discussed in the CTE, under its current work

programme, with a view to exchanging views and building

consensus on issues that developing countries could pursue in

the review process.

3. Domestically prohibited goods (DPGs). Developing countries have

to review whether any gains would be politically feasible or

whether they should pressurize member countries to honour

their previous commitments on notification of DPGs. In any

case a moot point is where this would be mainstreamed.

On the other hand, developed countries are the demandeurs of

further accommodation in the MTS of trade measures pursuant to

MEAs (including discriminatory measures), trade measures based on

non-product-related PPMs, and trade measures based on the pre-

cautionary principle. All of these would facilitate the use of trade

restrictions for environmental purposes. In addition, proposals to

multilateralize environmental impact assessments of trade policies
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and agreements could all involve a risk that interest groups might

seek to use such assessments to introduce obstacles to import liber-

alization in favour of developing countries.

Developing countries have argued first of all that the existing

WTO provisions are sufficient to accommodate environmental con-

cerns. Secondly, to the extent that mainstreaming implies further

trade restrictions, it cannot be considered a desirable option. Thus,

developing countries have been concerned that they may have little

to gain and a lot to lose from the proposed option of mainstreaming.

Whereas some developed countries argue that mainstreaming pro-

vides an opportunity to make progress on certain issues, many de-

veloping countries argue that the trade and environment agenda re-

quires greater balance if progress is to be made. WTO members,

however, have an interest in ensuring that future trade negotiations

should fully enhance their potential to contribute to sustainable de-

velopment.7

Need for balance in the trade and environment debate

Lack of balance in the discussions on trade and environment has led

developing countries to adopt defensive postures in international

debates.

For example, there is considerable dissatisfaction with the fact

that, for the most part, the trade and environment debate has ex-

plored only some aspects of the linkages. The CTE discussions, for

example, have focused largely on issues such as the need to ac-

commodate trade measures pursuant to multilateral environmental

agreements (MEAs) as well as eco-labelling based on non-product-

related PPMs. Although it is important to ensure a harmonious re-

lationship between MEAs and the MTS, as well as between trans-

parent and non-discriminatory eco-labelling programmes and the

MTS, it should nevertheless be noted that ‘‘developing country is-

sues,’’ such as safeguarding and further improving market access,

controlling the export of domestically prohibited goods, and pro-

moting technology transfer, appear to have received far less atten-

tion.
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Thus, although in the developed countries there is pressure to ac-

commodate the use of trade measures for environmental purposes

within the framework of WTO rules, it appears there is no concom-

itant effort actually to control exports of environmentally harmful

products and obsolete technologies to developing countries.8 This is

shown by the fact that the issue of exports of domestically pro-

hibited goods seems to have been set aside too early as a priority

issue for the WTO. Developed countries have argued that this is a

technical issue and other forums are better equipped to deal with it.

It should be noted, however, that the same arguments could be used

to refer a great deal of the discussions on the use of trade measures

pursuant to MEAs to the Conferences of Parties of the Conventions.

A challenge for developing countries is to develop a system that

facilitates trade restrictions if necessary on such environmental

‘‘bads.’’ It is interesting to observe that at the High Level Meeting

on Trade and Environment several governments and NGOs called

upon the trade community to reorient the trading system to pro-

mote safe products and discourage or bar trade in harmful products.

Another feature of the trade and environment debate is that, al-

though there is continuous pressure to legitimize the use of trade

restrictions (including unilateral and extra-territorial restrictions),

based on non-product-related process and production methods

(PPMs), much less attention is given to encouraging the dissemina-

tion of environmentally sound technologies (ESTs) that would help

developing countries move towards more environmentally friendly

PPMs. It is to be noted that at the High Level Symposium a promi-

nent NGO (the Third World Network) pointed out that, rather

than being subject to trade sanctions, developing countries should

benefit from access to sophisticated environmental technology, tech-

nical and political support from the international community, and

funding for environmental protection from multilateral lending in-

stitutions. The representative of the World Bank noted that allow-

ing unilateral sanctions against pollution or environmental degrada-

tion in another country would fundamentally shift the trading

system towards one based on power rather than on rules.

Similarly, although some would like an explicit recognition to ex-
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tend the coverage of the Agreement on Technical Barriers to Trade

(TBT) to include eco-labelling schemes (including non-product-

related PPMs), there seems to be much less effort to examine how

developing countries can benefit from trade in inherently environ-

mentally friendly products that use traditional and indigenous

knowledge. This may be a serious shortcoming to the extent that it

can be argued that, whereas eco-labelling is a tool to provide infor-

mation to the consumer as well as some market advantages to prod-

ucts that are relatively less environmentally benign, the promotion

of the sustainable trade in products based on indigenous knowledge

actually fosters conservation. Not only should products produced

using indigenous knowledge be excluded from patentability (which

prevents developing countries from exporting these products), an ef-

fective branding and labelling scheme should help promote markets

for such products.

Furthermore, although some want to accommodate eco-labelling

using life-cycle analysis in the TBT Agreement, it has not been

possible to make progress on guidelines on the eco-labelling of

genetically modified organisms (GMOs), whose environmental and

health effects will become known only after several years.

Need for financial and technological capacity to address

environmental concerns

Whereas there has been a lot of attention to the environmental ef-

fectiveness of trade and other measures, the capacity-building needs

to enable developing countries to meet stricter environmental norms

and enhance environmental performance have been underestimated.

It is not lack of interest that hinders faster progress on trade and

environment integration in developing countries, but the inability

of many of these countries to bear the related adjustment costs.

Measures and timetables to address global environmental problems

may not take sufficient account of the implementation and monitor-

ing capacities of developing countries. Thus, whereas trade measures

may be effective in inducing changes in developed countries, the in-

capacity to monitor would imply that, although the economic effects
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of trade restrictions are felt by developing countries, the expected

environmental improvements do not necessarily occur.

The expectations of some may have been geared too much towards

blunt policy solutions, such as trade measures, when the complexity

of the issues seems to impose a gradual approach and a priority for

enabling measures that create conducive economic conditions for the

dissemination and effective use of ESTs. In particular, environmental

problems created by the informal sector receive insufficient atten-

tion. This is the case despite the fact that the informal sector often

accounts for 50 per cent and more of the management of environ-

mentally problematic natural resources, such as heavy metals or haz-

ardous chemicals, and is a key source of pollution.

Developing countries also lack the capacity to build credible cer-

tification bodies, with the result that their firms often encounter

problems in certifying compliance with international standards. En-

forcing environmental standards and norms and monitoring them

are also enormous problems for developing countries. The lack of

finance, of extension services, of coordinating agencies, and so on, also

creates severe bottlenecks in moving towards higher standards. In all

these areas UNCTAD and other intergovernmental organizations

have an important part to play.

Although the ‘‘precautionary principle’’ has an important role in

environmental policy-making, this should not prevent comprehen-

sive and balanced packages of policy instruments being devised to

address all aspects of an environmental problem. There has often

been insufficient time to study the underlying economics of envi-

ronmentally motivated trade measures or other environmental mea-

sures that affect trade. In fact, there is a general lack of information

on economic and social adjustment costs in developing countries.

Need for political will

These imbalances in the agenda become especially important be-

cause there has been little progress in implementing supportive

mechanisms at the multilateral and national levels. The assessment

in 1997 of progress on the implementation of Agenda 21 by the
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United Nations General Assembly showed that little progress has

been made on what Agenda 21 calls ‘‘implementation issues’’ such

as finance, access to environmentally sound technologies, and, per-

haps to a lesser extent, capacity-building. Imbalances in the trade

and environment agenda can be addressed only if sufficient emphasis

is placed on the development and implementation of such measures.

If the ultimate objective of a trade measure is to fulfil environ-

mental objectives, then such objectives cannot be met by the trade

measure alone. In fact, trade measures without supportive measures

(such as capacity-building, finance, and access to technology) may

further hamper the capacity of developing countries to move towards

sustainable development. The argument that supportive measures lie

outside the purview of the WTO is no longer sustainable because

the purview of the WTO has been broadened considerably by the

Uruguay Round agreements on trade-related intellectual property

rights, special and differential treatment (S&D), and other provisions

concerning technical assistance. The provisions on S&D have so far

turned out to be largely empty boxes, and compliance with these

provisions by developed countries would allay some fears of devel-

oping countries about the use of environmental measures as protec-

tionist devices.

Notwithstanding these concerns, developing countries have to

identify the points of entry into the current debate on trade and en-

vironment. Whereas some issues must clearly be resisted, there are

others where both trade and environmental gains may accrue to de-

veloping countries. It is necessary therefore to identify a strategy for

trade and environment, either with a view to engaging in negotia-

tions should they arise, or with a view to providing a counter-

agenda to avert negotiations.

There has been little forward movement in the position of mem-

ber governments of the WTO on this issue since the Seattle Minis-

terial Meeting. However, to a certain extent, events have overtaken

part of the debate of the CTE. First of all, in some respects the Bio-

safety Protocol found a way of getting round the WTO. Secondly,

the BSE (‘‘mad cow disease’’) scare has highlighted the importance

of controlling trade in risky products. Similarly, the role of NGOs

in disseminating information on environmentally unfriendly action
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has, in practice, complemented mechanisms such as prior informed

consent. The Swordfish controversy between Chile and the EU has

provided a way out for the question of forum shopping that dogged

much of the debate in the early 1990s. Lastly, there appears to be

a rift among developed countries’ views on some of the more im-

portant trade and environment issues, thus lessening the perceived

urgency as well as the likelihood of forcing consensus on explicit

language concerning negotiations on specific issues.

4. Points of entry into the agenda of the
multilateral trading system

Trade provisions in MEAs and the provisions of the MTS

Summary of the discussions so far

The international community has fully recognized the important

role that multilateral environmental agreements play in addressing

transboundary and global environmental problems, based on inter-

national cooperation and the principle of common but differentiated

responsibility. There has been considerable debate, however, on the

policy instruments used to achieve the objectives of MEAs. Discus-

sions in the Committee on Trade and Environment have focused on

the relationship between trade measures pursuant to MEAs and the

provisions of the multilateral trading system.9 Some developed coun-

tries may continue to press for an adaptation of GATT Article XX

in order further to accommodate the use of trade measures specifi-

cally mandated by MEAs. Recent decisions by the Appellate Body

may have reduced such pressure, although the Appellate Body deci-

sion on Shrimp-Turtle may have shifted attention away from sub-

paragraphs (b) and (g) (or the introduction of a new subparagraph)

to the headnote of Article XX.

Points of entry for developing countries

. There is a need to improve the implementation of supportive

measures under MEAs as well as to examine to what extent the
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multilateral trading system can help to remove possible ob-

stacles to better implementation. This would be particularly

relevant for the transfer of technology provisions in the MEA.

. There should be strengthened cooperation between MEAs and

the WTO to avoid future conflicts. This would also obviate the

need for Article XX amendments. Such coordination should also

examine other WTO rules and aim at strengthening the com-

patibility of the transfer of technology provisions in MEAs with

WTO rules.

. There is a need to examine the consistency of TRIPS provisions

and the Convention on Biological Diversity.

. Unilateral and extra-jurisdictional trade measures to address is-

sues of global environmental concern should be avoided. The

chapeau test of Article XX should not allow trade measures that

constitute arbitrary or unjustifiable discrimination or a disguised

restriction on trade. This includes trade measures implemented

by one or several countries, purportedly ‘‘pursuant to’’ an MEA,

but that may be considered arbitrary or unjustifiable by other

countries.

The Agreement on Trade-related Intellectual Property
Rights

Summary of the discussions so far

Of special concern to developing countries are provisions in the

TRIPS Agreement that deal with the transfer of technology and the

protection of biodiversity. Developed countries have emphasized that

this agreement is meant to foster innovation. Some have noted, how-

ever, that in several cases there may be a trade-off between the posi-

tive effects of intellectual property rights (IPRs) on the generation of

environmentally sound technologies and the negative effects of IPRs

on the dissemination of technologies. The TRIPS Agreement, in-

cluding through its review mechanism, must find ways and means of

balancing these two effects. It is important to bring to the discussion
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the empirical evidence gathered on the dissemination of ESTs in re-

lation to the use of IPRs. Trademarks and trade secrets may also affect

the dissemination of ESTs.

In the manufacturing sector the TRIPS Agreement may:

. adversely affect technology transfer, for example by restricting

the use of compulsory licensing mechanisms by governments of

developing countries;

. increase the price of goods and technologies because of increased

concentration of industries;

. have negative effects on innovation, particularly in developing

countries, including in the area of environmentally sound tech-

nologies.10

Several developing countries argue that the agreement and, more

specifically, its implementation do not necessarily promote the dis-

semination of environmentally sound technologies or the protection

of biodiversity. The system of intellectual property protection should

also find a way of recognizing indigenous technologies, knowledge,

and systems of species preservation because these may be of consid-

erable value in protecting biodiversity.11 Ironically, the system of

IPRs could have adverse effects on research and development on ac-

count of several factors. First, innovations in biotechnology for the

agricultural sector have traditionally been dependent on land races.

Without granting adequate protection to land races, TRIPS may

erode the very germplasm that forms the basis of biotechnological

innovations. Secondly, granting protection to plant varieties would

imply that plant breeders and researchers would be forced to buy

patented material at exorbitant prices, if they are allowed access to it

at all. This would discourage research, especially in developing coun-

tries where there is a cash crunch. Thirdly, granting broad-based

protection to life forms instead of to the genes that produce those

characteristics would discourage further research into effective ways

of producing those characteristics. This would have a particularly

chilling effect on public research, for which funding is in most cases

difficult to obtain and justify.
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Points of entry for developing countries

. Developing countries should exclude all life forms and related

knowledge from patentability, as is currently permitted under

the WTO.12

. There is a need for further analyses of different options for the

implementation of effective sui generis systems, as called for by

Article 27.3(b). In particular, the implications of using the

model of the Union for the Protection of New Varieties of

Plants (UPOV)13 for Plant Variety Protection (PVP) need care-

ful examination. Harmonizing sui generis systems to UPOV 91,

which inter alia imposes genetic uniformity as a legal require-

ment for IPRs, would be inappropriate for developing countries.

These countries should have different options for the implemen-

tation of effective sui generis systems. For example, they could

consider systems such as FAO 1983, which protects land races

and traditional medicinal plants as intellectual property. Other

sui generis systems that meet national conservation objectives

should also be encouraged.

. Developing countries may seek additional time for examin-

ing the full implications of Article 27.3(b) as well as for a con-

sideration of different options for implementing sui generis sys-

tems. They may also insist that priority should be given to

further examination of the relationship between the provisions

of the Convention on Biological Diversity (CBD) and the TRIPS

Agreement.

. The WTO TRIPS Agreement should be made consistent with

relevant provisions of the CBD, especially in the areas of bio-

logical resources and traditional knowledge systems.

. There is a need also to study the application of Article 27.2,

which can exclude from patentability technologies that can harm

the environment. This would particularly apply to genetically

modified organisms (GMOs) that are known to be harmful. It

may be necessary to build some scope for a precautionary mea-

sure in this Article too.
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. In all patent applications for biotechnological innovations, the

country of origin of the germplasm should be indicated. It

should also be indicated whether prior informed consent was

obtained for the biological genetic resource or traditional know-

ledge, so that mutual benefit-sharing arrangements can be made.

Such documentation should also be attached to the patent ap-

plication.

. Articles 66.2 and 67 of the TRIPS Agreement should be fully

implemented. Article 67 obliges developed country members

to provide, on request and on mutually agreed terms and con-

ditions, technical and financial cooperation to developing coun-

tries. Article 66.2 obliges developed country members to pro-

vide incentives to enterprises and institutions in their territories

for the purpose of promoting and encouraging technology trans-

fer to least-developed countries. Reviews of the implementation

of these two Articles by developed countries should emphasize

that these are binding obligations and not just best endeavour

clauses. It is also necessary to examine what forms of recourse

would be available to developing countries in the event of non-

implementation of these Articles.

There is some indication of a certain amount of movement on this

issue as more research on the impact of TRIPS on innovation and

the dissemination of technologies, including in the area of life-

saving drugs, is now becoming available. NGOs from the North

have engaged actively on this issue, and some research, including

by Oxfam, has highlighted certain negative effects of TRIPS on so-

cieties.

Market access

Summary of the discussions so far

Market access remains an issue of key concern to developing coun-

tries. Safeguarding market access for products exported by develop-

ing countries has been discussed extensively at the WTO. It has

been pointed out that developing countries may be more vulnerable

100 Breaking the Deadlock: A Positive Agenda



to environmental measures because of the composition of their ex-

ports. They may also find such standards difficult to meet on account

of several constraints, many of which have to do with the nature of

operation of small and medium enterprises (SMEs), which account

for a large share of exports from developing countries.

Preferential market access and other trade preferences are of key

importance for many developing countries, in particular the least de-

veloped amongst them. The erosion of such preferences, which may

be accentuated as the result of a possible new Round, could have ad-

verse effects on the exports of certain developing countries and re-

duce their ability to achieve sustainable development through trade.

A lot of emphasis has been placed in this context on identifying

win–win opportunities in trade and environment. ‘‘Win–win’’ situ-

ations arise when the removal or reduction of trade restrictions (high

tariffs, tariff escalation, and remaining non-tariff obstacles to trade)

and distortions have the potential to yield both direct economic

benefits for developing countries as well as positive environmental

results.14 Much of the discussion so far has concentrated on remov-

ing trade distortions in sectors such as fisheries, agriculture, and

energy. More research is needed to identify further examples of

products where the removal of trade restrictions and distortions

might result in ‘‘win–win’’ situations.

With regard to eco-labelling, discussions in the CTE have focused

on multi-criteria eco-labelling schemes, especially those that are

based on non-product-related PPMs. The effects of ‘‘type I’’ eco-

labelling on the market place and international trade, particularly on

imports from developing countries, have so far been limited.15 It

would appear that the interest in eco-labelling in the context of in-

ternational trade is at least in part attributable to the fact that, from

a conceptual and trade policy point of view, it involves many com-

plex issues, such as PPMs, the definition of international standards,

and equivalency. So far, little progress has been made in dealing

with the PPM issue in the context of eco-labelling (see below). In

particular, the debates in the WTO and the International Standards

Organization (ISO)16 have made very little progress on developing

the concept of ‘‘equivalency.’’
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Points of entry for developing countries

. Under the existing code of good practices, a mechanism could

be devised for voluntary measures aimed at avoiding the use of

trade discriminatory measures based on PPM-related require-

ments.

. Greater accountability and WTO discipline are needed for NGO

campaigns and policies of local governments – for example in

the context of the Plurilateral Agreement on Public Procure-

ment – that might have a potentially significant adverse impact

on developing country exports, such as bans on the use of tropi-

cal timber imposed by several municipalities.

. There is a need to build consensus on certain concepts to be

taken into account in the development and implementation of

newly emerging environmental measures with potential trade

effects, particularly for developing countries. The role of sound

science and the concept of risks that non-fulfilment may create

also need to be examined in greater detail, particularly with a

view to understanding the appropriate balance between redu-

cing environmental and health risks and adverse effects on

trade.17 Measures that incorporate both these concepts are espe-

cially valid for agro-based products and marine products, areas

that contribute significant export earnings to developing coun-

tries.

. The concept of proportionality, which is implicit in national

environmental policy-making, should be examined in the con-

text of international trade rules.

. It may be necessary to examine whether differential treatment

for SMEs is available within the existing framework of WTO

rules.

. Guidelines to ensure that eco-labelling processes are transparent

and non-discriminatory, and capable of dealing adequately with

the trade implications of using criteria based on non-product-

related PPMs, need to be further developed. To achieve this,

progress has to be made on concepts such as equivalency.
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. Two lessons drawn from the eco-labelling discussions are that

there may be a need to arrive at a definition of what is ‘‘an in-

ternational standard’’ and that a true international standard re-

quires effective and representative participation of WTO mem-

ber states at all levels of development. Similarly, there is a need

to support the effective participation of developing countries in

international standard setting.

Most of the research in this area is currently focusing on agricul-

tural and fisheries subsidies. More empirical evidence on the effect of

environmental standards on agricultural exports from developing

countries is also available now. It is becoming increasingly clear that

environmental standards are inextricably linked with health and

often quality standards. Some evidence on a conflict of science in the

Beef hormone case is also coming to light. The Asbestos case and its

resolution also offer some insights into mechanisms for maintaining

legitimate environmental measures even when they disrupt trade.

Domestically prohibited goods

Summary of the discussions so far

Many developing countries are concerned about the health and

environmental effects of exports to their markets of goods whose

domestic sale has been prohibited or severely restricted in the ex-

porting country. Developing country importers need adequate in-

formation about the risk that such products could pose to public

health and the environment. Apart from information problems, de-

veloping countries may also lack the infrastructure (including test-

ing facilities) and other capabilities to monitor and control imports

of DPGs. Developed countries on the other hand argue that a num-

ber of multilateral agreements and instruments already address this

issue. Although duplication is to be avoided, there is a need to ex-

amine whether existing instruments, such as the prior informed

consent procedure, are sufficient from the perspective of developing

countries, in particular with regard to product coverage and proce-

dures. In addition, membership of several multilateral agreements
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and instruments may be limited, and thus the only option for re-

solving disputes may be in the WTO.

Points of entry for developing countries

. The definition of DPGs has to be clearly established and agreed

upon. It is also necessary to discuss which of the existing DPGs

should be considered at the WTO.

. Possible gaps, in terms of product coverage (for example, certain

cosmetics and other consumer goods), in existing agreements

and corresponding international notification procedures need to

be identified. Recent food scares related to BSE indicate that ex-

isting gaps in the area of human and animal food deserve special

attention.

. There is still a need to design and implement concrete mecha-

nisms for enhancing transparency. For example, the DPG noti-

fication system established by a Ministerial Decision that had

been in existence between 1982 and 1990 should be revived

(the Decisions taken to establish it remain in force today).

. As recognized in the CTE, technical assistance should be pro-

vided to assist developing countries in strengthening their tech-

nical capacity to monitor and, where necessary, control the im-

port of DPGs.

. It may also be desirable to include sections concerning DPGs in

the regular SPS and TBT notification systems as well as in other

reports under the Trade Policy Review Mechanism.

The most important discussions on this issue have been generated

by the recent scare about ‘‘mad cow disease’’ and vCJD (variant

Creutzfeldt-Jakob Disease) in humans.18 Some CTE members have

proposed to keep the issue under review. Yet there appears to be no

multilateral effort to resolve this problem, and most suggested solu-

tions appear to be in the realm of domestic import policy rather than

the export policy of nations. Coordination between international or-

ganizations such as the Food and Agriculture Organization of the
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United Nations (FAO), the World Health Organization (WHO),

the Office International des Epizooties (OIE), the WTO, UNCTAD,

and the United Nations Environment Programme (UNEP) may be

required to address this issue. As suggested in the CTE by Bangla-

desh,19 the issue of exports of DPGs should be one of the priority

items of the UNEP–UNCTAD Capacity Building Task Force on

Trade, Environment and Development (CBTF). Therefore inter-

agency discussions could be promoted under the CBTF to address

the issue.

Environmental review of trade agreements

Summary of discussions so far

As mentioned above, the possibility of a new round of multilateral

trade negotiations has triggered renewed concerns about the possible

environmental effects of further trade liberalization, and hence calls

for environmental impact assessments (EIAs) of trade policies and

agreements. It is widely recognized that trade liberalization should

be accompanied by environmental and resource management poli-

cies in order to realize its full potential contribution to improved en-

vironmental protection and the promotion of sustainable develop-

ment through the more efficient allocation and use of resources.

Several suggestions have been made so far. One set of suggestions

deals with examining the environmental (and social) implications of

the Round (the European Union and the United States have already

announced that they will carry out ‘‘sustainability impact studies’’ or

environmental impact assessments) and another deals with examin-

ing the environmental implications of existing agreements. It has

also been suggested that an environmental impact assessment of the

Uruguay Round and its agreements should be carried out, in order

to draw lessons for future negotiations.

Several developed countries have suggested that an environmental

impact assessment of trade policies be included in the Trade Policy

Review Mechanism of the WTO. Many developing countries argue

Trade, Environment, and the Millennium 105



that, although impact assessments may be useful domestic policy

instruments, there may not be a need to multilateralize them.

So far, environmental impact assessments have been used mainly

in the evaluation of projects. There is little practical experience,

particularly in developing countries, with environmental impact as-

sessments of trade policies. The challenge is to promote the integra-

tion of environment and economics and to anticipate potentially ad-

verse scale effects of trade liberalization. However, there is a need to

avoid undue pressures to carry out overly complicated environmental

impact assessments that might adversely affect further trade liber-

alization and distract from emerging efforts in developing coun-

tries to integrate environmental considerations into economic policy-

making.

Some points need to be stressed.20 First, it should be clearly rec-

ognized that any assessment of environmental effects should be the

responsibility of national governments. Secondly, environmental im-

pact assessments are not only a tool for the minimization of negative

environmental impacts; their principal objective is to focus on and

to be used in promoting sustainable development. In a broad sense,

environmental impact assessments promote the integration of en-

vironment and economics. Thirdly, impact assessments should not

narrowly focus on scale effects, but also examine income and tech-

nology effects. It may also be necessary to examine ‘‘with’’ and

‘‘without’’ scenarios, i.e. what the environmental effects would be of

economic growth patterns that might evolve in the absence of the

proposed trade agreement. Fourthly, there is no uniform methodol-

ogy that fits the interests of all countries.

Points of entry for developing countries

. There is a need to strengthen capacities of developing countries

to integrate environmental considerations into economic poli-

cies.

. Developing countries could propose an environmental review of

the TRIPS Agreement.
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. It may be appropriate to carry out an environmental review of

the Agreement on Subsidies, especially those relating to agri-

culture.

. Developing countries could propose an environmental review of

trade in ‘‘environmental bads’’ and DPGs.

Although several studies have emerged, including at the empirical

level, methodological problems remain. Cross-sectoral trade-offs are

still a major problem, and perhaps the most credible studies in this

area are sectoral in nature. Case studies, such as those promoted

by UNEP, are a promising avenue. These studies are carried out by

local research institutions, use multi-stakeholder approaches, and

recommend packages of measures to address the problems identified.

This experience is helpful in the development of checklists for future

assessments. A Reference Manual for Integrated Assessments of Trade

Related Policies has emerged out of UNEP’s work, but its practical

application has yet to be tested.

5. Integrating trade and environment at
national and regional levels in developing
countries

The integration of trade and environment concerns in developing

countries has emerged as one of the priority areas in moving towards

sustainable development. Intensive debate and dialogue as well as

pilot projects at the national and regional levels have led to the evo-

lution of possible strategies, elements of which are slowly becoming

visible. It is now becoming clear that integrating trade and envi-

ronment in a development-friendly manner needs concrete mecha-

nisms that span several aspects of national and international eco-

nomic activity. The national and international debate on these issues

has also highlighted the fact that the integration of trade and envi-

ronment is often intrinsically linked to the culture of operation of

economic activities at the national level. Hence mechanisms to in-

tegrate trade and environment should include initiatives that deal

with national and international legislation, national and interna-
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tional policy-making, business partnerships, infrastructure building,

civil society participatory activities, and other related activities.

Better policy coordination at the national level can help prevent

or defuse conflicts at the multilateral level, as well as maximize

the benefits (or minimize the adjustment costs) of measures taken

pursuant to multilateral environmental agreements as well as of

environment-related measures with potential trade effects adopted

in developed countries.

Agenda 21 has already proposed a positive agenda on trade and

environment.21 However, the implementation of that agenda has

been disappointing. It seems appropriate to renew commitments as

well as to develop new proposals for pragmatic approaches to trade

and environment integration. Such an agenda could inter alia in-

clude the following:

National legislation and policy-making

. promoting policy coordination at the national level;

. identifying packages of measures for SMEs to meet environ-

mental challenges;

. developing legislation and initiatives to mitigate the adverse

environmental effects of trade in DPGs;

. identifying packages of measures aimed at supporting develop-

ing countries’ efforts to join MEAs and complying with national

obligations;

. developing effective sui generis systems for the protection of tra-

ditional and indigenous knowledge as well as effective imple-

mentation of Article 27.2, which excludes environmentally

harmful technologies from patentability.

Building business partnerships and civil society participation

. identifying how to enhance the contribution that foreign direct

investment can make to the dissemination of environmentally
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sound technologies and better environmental management

through the supply chain in the host country;

. building supply capacities for enhanced environmental manage-

ment at the national and regional levels;

. widening trading opportunities for ‘‘environment-friendly’’ prod-

ucts and services in the context of the greening of consump-

tion patterns in developed countries; important initiatives have

been undertaken in both developed and developing countries in

the area of organic agriculture;

. exploring the role of traditional knowledge in preserving eco-

systems as well as generating commercial benefits for the com-

munities dependent on such knowledge;

. developing multi-stakeholder approaches in moving towards

environmentally friendly production processes and sustainable

resource management.

Integrating trade and environment through regional cooperation
agreements

. interregional cooperation in developing common positions and

approaches in dealing with third countries;

. interregional cooperation in developing mechanisms to cope

with national and regional trade and environment problems.

6. Conclusions

From the analysis presented in previous sections, the conclusion

could be drawn that several steps should be taken in order to make

progress in the trade and environment debate:

. There is a need for greater balance in the trade and environment

debate, because it pays insufficient attention to issues of concern

to the developing countries.

. The debate should pay more attention to the constraints fa-

cing many developing countries in responding to environmental
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challenges, such as the lack of technical, institutional, and sup-

ply capacities, and the fact that many environmental problems

in developing countries are of a very different nature.

. There should be sufficient political will to take account of the

previous points in building a broad-based agenda on trade and

sustainable development in several forums.

. Developing countries need to identify a positive agenda such as

that outlined above and to start a process of consensus-building

along those lines.

Progress in constructing a more balanced agenda and in strength-

ening the development dimension can be made only to the extent

that countries, in particular developed countries, show greater polit-

ical will. This includes, for example, the full and timely implemen-

tation of the developed countries’ Uruguay Round commitments in

areas such as textiles. Governments have to adopt larger responsi-

bilities, for example with regard to the notification of exports of

DPGs and in reviewing TRIPS for facilitating technology transfer to

developing countries. But such political will also has to be shown

outside the WTO context, for example through greater progress in

providing finance, in facilitating access to and diffusion of ESTs, and

in capacity-building, supported by multilateral and bilateral aid

programmes.

Developed countries should be aware of the implications of their

environmental policies for developing countries and avoid unneces-

sary adverse effects on developing countries’ exports. It is necessary

to develop a better understanding of the production conditions in

developing countries, their legal systems, and their monitoring ca-

pacities. Any calculation of incremental costs under MEAs should

take account of these differences.

The role of national governments

The trade effects of environmental standards and requirements raise

issues in the area of development and/or trade promotion policy as well

as in the area of trade policy.
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In the area of trade promotion policies, for example, governments

and the business sector can adopt several policies and measures

aimed at promoting standards and quality with a view to enhan-

cing competitiveness. These include inter alia establishing and/or im-

proving supporting infrastructure (e.g. appropriate testing, certifica-

tion, and accreditation facilities), the dissemination of information,

promoting cooperation between the government and the business

community, promoting cooperation between retailers/importers and

producers/exporters, as well as special measures in favour of SMEs.

International organizations as well as bilateral and multilateral aid

agencies can play important roles in establishing and upgrading na-

tional capacities in promoting quality, testing, and certification.

In the area of international trade policy, the emphasis is on re-

ducing the likelihood that standards will restrict trade. Such trade

policy measures include the harmonization of product standards

whenever appropriate, the maximum possible recognition by im-

porting countries of tests conducted by testing bodies in exporter

countries, and the recognition that standards that may have signifi-

cant effects on trade should be subject to trade rules and disciplines,

including provisions for consultation.

The role of UNCTAD

As UNCTAD’s special role in the area of trade and environment is

to examine issues from a development perspective, it should play

an important part in strengthening the development dimension in

the trade and environment debate and in helping to identify issues

of interest to developing countries. The Plan of Action adopted

at UNCTAD’s tenth conference (Bangkok, February 2000) called

on UNCTAD to ‘‘ensure balance in the trade and environment de-

bate by highlighting issues of concern to developing countries and

strengthening the development dimension.’’ It was inter alia agreed

that special attention should be given to ‘‘identifying specific

capacity-building needs of developing countries and promoting a

broad programme of capacity building on trade, environment and

development.’’
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In the context of a possible Positive Agenda on trade, environ-

ment, and development, it is significant that UNCTAD member

states also called for analysis and consensus-building with a view to

identifying issues that could yield potential benefits to developing

countries. They actually identified a list of issues to focus on, in-

cluding:

. the economic and developmental implications of MEAs;

. the promotion of indigenous development and the transfer of

ESTs through the implementation of relevant provisions of the

TRIPS Agreement (e.g. Articles 7 and 66.2);

. the protection of traditional knowledge and cooperation on re-

search and development on technologies associated with the

sustainable use of biological resources;

. the trade and developmental effects of environmental measures,

in particular on small and medium-sized enterprises;

. the trading opportunities for environmentally preferable prod-

ucts;

. the promotion of trade and investment contributing to eco-

nomic growth and sustainable development, inter alia in bio-

logical resources, such as the Biotrade Initiative;

. the adequate valuation of natural resources with a view to en-

hancing the competitiveness of goods and services generated by

those resources;

. the trade, environmental, and developmental implications of

biotechnologies;

. R&D capacity-building in support of the UN Commission on

Science and Technology for Development.

UNCTAD’s work on capacity-building could be of key im-

portance. Strengthening capacities for policy analysis and better co-

ordination between trade and environmental policies could help to

reduce some of the obstacles to the achievement of sustainable de-

velopment in developing countries. Multi-stakeholder approaches

are important, in particular where the interests of different groups

have to be weighed. UNCTAD’s work, including joint activities
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with UNEP, shows that multi-stakeholder approaches may also help

to anticipate the economic and social implications of globaliza-

tion and trade liberalization and, where necessary, identify suitable

packages of measures. In particular, UNCTAD, in close cooperation

with the WTO secretariat, could play a vital part in research and

capacity-building, including on issues listed in the next subsection.

At UNCTAD X, UNCTAD and UNEP launched a Capacity

Building Task Force on Trade, Environment and Development

(CBTF) with a view to assisting interested developing countries in

promoting trade and environment policy integration in the pursuit

of sustainable development.

Trade and environment in the WTO

Finding a certain balance in the terms of reference of the CTE has

been a difficult task. This balance could be lost if issues of concern to

developing countries were to receive less attention than other issues.

In addition, greater attention must be given to measures that take

account of the difficulties of developing countries in integrating

trade and environment, such as S&D provisions, measures that pro-

vide better access to information such as transparency and notifica-

tion provisions, and measures that might assist small and medium

enterprises to respond to environmental challenges. Furthermore, it

is important to ensure that all aspects of the issues on the agenda

receive adequate attention. For example, attempts to clarify possible

inconsistencies between MEAs and the rules of the multilateral

trading system should include full consideration of the concerns of

many developing countries and of NGOs in these countries with

respect to differences in the IPR concepts and regimes in the Bio-

diversity Convention on the one hand and the WTO TRIPS Agree-

ment on the other.

Several specific issues and approaches merit consideration and

could be pursued in the WTO. For example, members could:

. reconfirm the Rio Declaration and Agenda 21, in particular as

they relate to WTO rules;
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. strengthen the role of the CTE in clarifying trade and environ-

ment linkages, taking into account the need for a balanced and

integrated approach as well as the importance of building con-

sensus;

. promote market access for products from developing countries,

through safeguarding existing market access (e.g. through an

interpretative statement on the concept of proportionality) and

creating additional market access, including for environmentally

friendly products;

. examine ‘‘win–win’’ areas, taking into account the effects of in-

dividual countries, including the net food importing countries;

. enhance the transparency of trade in DPGs, including the re-

vival of notification provisions;

. promote compatibility between the TRIPS Agreement, the

diffusion of environmentally sound technologies, and mutual

benefit-sharing agreements as prescribed by the Biodiversity

Convention;

. seek accommodation in the WTO rules for the special environ-

mental problems and lack of capacity of SMEs;

. promote capacity-building to strengthen capacities for national

and regional coordination on trade and environment policies;

. promote a coordinated approach to finding better forms of S&D

and implementing the existing provisions of S&D.

A coordinated agenda in several forums

Developing and implementing a Positive Agenda based on the con-

cept of sustainable development requires coordinated efforts in sev-

eral forums. For example, the WTO debate on the relationship be-

tween trade provisions in MEAs and the provisions of the MTS

would be more balanced if supportive measures were pursued in

forums such as the UN Commission on Sustainable Development,

UNEP, UNCTAD, and the relevant Conventions. The complemen-

tarity between different stakeholders was especially observed in the

discussions on the Biosafety Protocol. These forums could also coop-
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erate in promoting policy coordination as a means of helping to

prevent conflicts between trade measures in MEAs and the rules of

the multilateral trading system, thereby obviating the need for a

modification or reinterpretation of GATT Article XX. The WTO,

UNCTAD, UNEP, and other institutions could similarly cooperate

in the identification of incentives and supportive measures (rather

than trade restrictions) to address issues such as PPMs. Intergovern-

mental organizations such as FAO and WHO are likely to play an

increasingly important role, in particular in issues related to human

and animal health.

Coordination at the national level among different stakeholders for

different international meetings such as the Biosafety Protocol, the

UN Framework Convention on Climate Change, the CTE of the

WTO, the TRIPS Council, and other such issues is taking place

in developing countries. Several developing countries, for example

Cuba, Egypt, India, the Philippines, and Sri Lanka, have established

national advisory councils or task forces for advising the government

on trade and environment aspects of its negotiations.

The creation of the CBTF seeks to assist interested developing

countries in strengthening trade and environment policy coordina-

tion at the national and regional levels. It focuses on country proj-

ects, thematic training workshops, thematic research, policy dia-

logues, and networking. UNEP and UNCTAD are working closely

with the WTO and other intergovernmental organizations as well as

NGOs. It is hoped that this effort will contribute to confidence-

building on the trade–environment–development nexus. It should

also help developing countries to identify issues from which they can

derive benefits and contribute to a process that enhances the poten-

tial contribution of further trade liberalization to sustainable devel-

opment.
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4

Environmental Governance at the WTO:

Outreach to Civil Society

Daniel C. Esty

Trade and investment liberalization promise to bring great benefits

to the people of the world.1 In recent decades, the opening of markets

in many regions has lifted hundreds of millions of people out of the

abyss of poverty. The gains from trade-driven economic growth offer

a promise of improved environmental conditions as well, because

wealthier countries are generally both more able and more willing to

invest in ecological and public health protection than are poor ones.

But there is no guarantee that this link will be made – that devel-

opment will be environmentally sustainable. Or, to be more precise,

carefully considered policies are required to ensure that trade gains

do not come at the expense of the environment by causing market

failures, welfare losses, distorted economic relations, allocative ineffi-

ciency, and unnecessary environmental degradation.2 Finding ways

to achieve these mutual returns and to maximize the synergy be-

tween freer trade and better environmental quality stands as an issue

of great urgency for the international trading system.3

At the centre of this challenge lies the World Trade Organization

(WTO). As nations become more economically integrated as a result

of ongoing efforts to promote trade and investment liberalization,

they need institutional support to promote collective action in re-

sponse to global-scale risks of market failure. Only the WTO is



available to play the role of facilitator of economic interdependence,

coordinator of negotiations on the terms of integration, and referee

for international economic disputes.4 In particular, the WTO serves

as the forum in which the rules of economic interaction are worked

out. By setting the boundaries for appropriate economic behaviour

at the global scale, the WTO helps to establish what constitutes a

fair or legitimate basis for national comparative advantage. In the

environmental realm, for example, some countries have chosen rela-

tively low environmental standards. Are these lax pollution-control

and resource-management rules appropriate, given the nation’s early

stage of development? In some cases, the answer will be yes. But

when the harms caused by low standards spill across national bound-

aries and onto neighbouring countries or the global commons, they

should not be considered legitimate. Such spillovers are, in fact, un-

internalized externalities that threaten market failure.

The WTO must facilitate regulatory cooperation at the global

scale to prevent the economic inefficiency and social welfare losses

(not to mention the environmental harms) that might accrue from

such trans-boundary pollution. However, the line between legiti-

mate and illegitimate environmental standards will often be unclear,

leaving the WTO to sort out which side a particular activity falls on.

Ensuring that the upside of globalization can be achieved without

the people of the world suffering from the potentially serious down-

sides, such as environmental degradation, represents one of the crit-

ical public policy challenges of our era. Indeed, the backlash against

globalization is already visible, with the chaos surrounding the 1999

WTO Ministerial Meeting in Seattle providing a prominent ex-

ample.5 The challenge is particularly acute for the World Trade

Organization since it is emerging as one of the central institutions

of global governance.

If the WTO is to play its role as a manager of economic and eco-

logical interdependence effectively, it must be seen as having legiti-

macy, authoritativeness, and a commitment to fairness.6 Absent these

virtues, decisions that emanate from the WTO will not be accepted

as part of the process of global decision-making. The WTO’s capacity
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to establish its legitimacy, authoritativeness, and fairness depends

heavily on establishing a new relationship not just with the gov-

ernments of the world, but also with the people around the world

in whose name the WTO acts, that is, with civil society. Toward

this end, the WTO needs to become better connected to the

non-governmental organizations (NGOs) that represent the diverse

strands of global civil society.7

1. Legitimacy

One key element of the challenge facing the WTO is to establish its

representativeness. That the WTO takes action only at the direction of

its member states is not enough to guarantee public acceptance of its

decisions and actions. Public support cannot be founded on govern-

ment authority. Individual acceptance is what matters. The organi-

zation must therefore demonstrate that it has genuine connections to

the citizens of the world and that its decisions reflect the will of the

people across the planet. Non-governmental organizations represent

an important mechanism by which the WTO can reach out to citi-

zens and build the requisite bridge to global civil society.

An essential precondition for acceptance is understanding. NGOs

– whether environmental groups, consumer organizations, or labour

unions – provide an organized structure for the flow of information.

Building a stronger relationship with NGOs therefore offers a sig-

nificant opportunity for the WTO to increase public understanding

of the trading system. In particular, the WTO can use NGOs to dis-

seminate information on the issues that influence the organization’s

internal deliberations.8 By informing NGOs about the choices that

the organization is facing and the arguments that are being made to

push the debate in one direction or another, the WTO can help to

ensure that the public are informed about the workings of the in-

ternational trading system and feel comfortable with the decisions

that emanate from it. Explaining what is happening within the

trade regime and developing a public appreciation of the work that

goes on at the WTO are essential prerequisites for broader public
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support for trade liberalization in general and for the decisions of the

WTO in particular. Currently, there is a great deal of suspicion in

many countries about decisions that emerge from the WTO. Critics

charge that trade policy is made by a set of faceless international

bureaucrats.9 Environmental opponents of the WTO have staged

demonstrations against the WTO in Geneva, Washington, and else-

where. Better understanding of both the international trading sys-

tem’s procedures and the substantive issues that are under review

would help to blunt charges of black box decision-making and to

dispel the ignorance that fuels much of the popular criticism of the

WTO.

NGOs have the potential not only to transmit information down

from the WTO to the public, but also to draw information up into

the international trading system. If NGOs were invited to offer opin-

ions on the issues of the day more frequently, there would be fewer

policy surprises at the WTO. Knowledge of the concerns that others

are bandying about is always valuable and can result in stronger

policies refined to address their complaints. Failure to listen to op-

ponents can be fatal, as proponents of the Multilateral Agreement on

Investment (MAI) have learned. The OECD negotiations on the MAI

came under heavy criticism from the NGO community. Many argue

that the international agreement was derailed by a well-coordinated

campaign by global grassroots NGOs.10 Particularly when issues go

beyond technical trade questions and involve connections to other

policy domains such as the environment, the small WTO staff in

Geneva cannot be expected to have sufficient expertise to recognize

and process all of the relevant information. By drawing on submis-

sions from NGOs, the base of information on which WTO decisions

are made could be broadened. The organization’s sensitivity to public

opinion and politics around the world would likewise be heightened.

More importantly, national governments will continue to support

international cooperation and the international organizations, such

as the WTO, that facilitate collaboration only to the extent that

these institutions demonstrate a capacity to deliver collective action

gains.11 And the public are likely to believe that there is a gain from

international cooperation only if they perceive that their interests
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and values are being taken seriously at the global level. Unless this

perception exists, national governments will be subjected to criti-

cism by their domestic constituents about the ceding of decision-

making to distant officials. Responsiveness, real and perceived, can

be provided by public representation at the WTO in the form of

NGOs.

A greater role for NGOs at the World Trade Organization would

also help to diminish the tension that is created whenever political

choices derive from higher (more centralized) levels of government,

which are inevitably more distant from ordinary citizens.12 In pro-

viding linkage between individuals and the WTO, NGOs help to

reduce the danger that the trading system will be vulnerable to

charges of democratic deficit. In particular, NGOs can provide a

connective tissue that allows localized citizens to feel better in-

formed and better connected to the distant decision maker.13

By broadening the range of voices heard at the WTO, NGO

participation would deepen the representativeness of the body and

strengthen its legitimacy. Indeed, most of the officials engaged in

trade policy-making at the WTO headquarters in Geneva represent

national governments.14 But governments do not perfectly reflect

public opinion.15 Many governments systematically disregard mi-

nority viewpoints. Yet a position that is in the minority across many

jurisdictions may enjoy a plurality of support at a higher level of

aggregation in voting.16 Permitting NGOs to participate in WTO

discussions might also allow the organization to hear important

voices that would otherwise be unrepresented or underrepresented

in Geneva.17 By enriching the political dialogue at the WTO, NGO

participation would, furthermore, move the international trading

system beyond mere pluralism (governance by representative interest

groups) toward a model of civic republicanism that emphasizes in-

formed and thoughtful debate and decision-making.18 This shift to-

ward republicanism and participatory decision-making would add to

the legitimacy of WTO governance.

The participation of NGOs in WTO debates could also help to

compensate for deficient representativeness at the national level.
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Weak democratic institutions and other public choice flaws mean

that national policies often fail to represent the citizenry’s views fairly

and accurately. In some cases, authoritarian regimes seek to maintain

their hold on power with little regard for public opinion. In other

countries, leaders are corrupt. In every country, special interest lobby-

ing, campaign contributions, or asymmetries of resources and polit-

ical activity among interest groups distort policies and cause some

degree of deviation from the true will of the people. It may seem

ironic to suggest that the WTO, often criticized for its democratic

deficit, could improve the representativeness of decision-making.19

But, in many cases, the WTO offers a potentially more open, trans-

parent, and pluralistic forum than would be available at the national

level. In brief, upgrading the quality of the WTO’s political debates

through greater transparency and an organized role for NGOs might

substitute for the lack of fully functioning democracy in a number of

countries around the world.

Perhaps more importantly, many people today do not have their

identities determined by the geographic political jurisdiction in

which they happen to live.20 Non-governmental organizations cut

across political boundaries and define communities of interest, or

what Giddens calls communities of taste, habit and belief,21 uniting

individuals who are committed to human rights, animal welfare,

peace, or any number of other causes or viewpoints. In doing so,

NGOs provide an alternative form of representation, and they offer a

more refined and closely tailored reflection of an individual’s views

than the one obtained through his or her government. Citizens who

care about protecting biodiversity, for instance, will find their views

better represented in international forums, such as the WTO, by the

World Wide Fund for Nature than by their own governments.

One of the most important advances in political theory in recent

decades is the growing understanding that interactions among people

cannot all be mediated through the narrow channel of governments,

particularly national governments. Indeed, the liberal critique of tra-

ditional realist international relations theory centres on the unwieldy

assumption that states are the only actors on the international stage.22

Quite clearly, a wide variety of other forces now operate internation-
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ally, NGOs among them.23 For the WTO to fail to take cognizance

of this transformation or to continue to act as though international

affairs were solely a contest of wills among sovereign governments

would threaten the international trading system’s ongoing viability.24

An inclusive approach to NGOs at the WTO also offers impor-

tant advances from the perspective of the political economy of trade

liberalization. Notably, if environmental groups (especially those in

North America) and others who have felt excluded from trade policy-

making in the past perceive themselves to be included in the process

and given a fair opportunity to shape decisions, they are much less

likely to obstruct trade liberalization efforts.25 The benefit of a

strategy of inclusiveness was demonstrated during the course of the

debate about the North American Free Trade Agreement in the

United States. Both the Bush and the Clinton administrations

worked hard to ensure that environmental groups were briefed reg-

ularly, included in the public advisory groups, and given access to

the negotiation process. In the end, a number of environmental

groups supported the treaty.26

2. Authoritativeness

The credibility and legitimacy of any decision-making body depend

on its capacity to make correct decisions. In its core work involving

trade liberalization and the settlement of traditional trade disputes,

the WTO (and the General Agreement on Tariffs and Trade before

it) has an outstanding track record. Over the past 50 years the in-

ternational trading system has developed a clear underlying economic

theory, a well-established set of rules, and a body of dispute settle-

ment precedents to follow. The WTO has both in-house staff and

access to outside experts who are capable of providing clear direction

and interpretation of the trade rules and of economic law more gen-

erally. These assets make the WTO authoritative and thus credible

on purely economic issues.27

Increasingly, however, the WTO must cope with disputes that

involve issues at the intersection of trade policy and other domains,
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such as the environment. In these cases, the WTO often lacks ready

access to the necessary expertise required for well-regarded and widely

accepted decisions.28 Beyond the limited depth of the WTO’s own

knowledge base, the organization’s dispute settlement mechanisms

and rule-making procedures lack credibility outside the realm of

trade issues. In brief, the WTO faces serious questions about its ca-

pacity to deliver substantively correct decisions on trade and envi-

ronment issues and on other conflicts arising on the periphery of

trade law.

To add to the difficulties the WTO faces, policy-making in arenas

such as the environment is never easy even in the best of circum-

stances. High degrees of scientific flux, economic uncertainty, and

other complexities surround almost all questions of ecological and

public health protection. In the face of this uncertainty, it is ex-

tremely helpful to have competing points of view that provide the

decision maker with the capacity to triangulate on the truth. The

presence of a richer mix of NGO views within the WTO would

facilitate this triangulation. In many of these circumstances, the

WTO’s capacity to produce good policy outcomes that contribute to

its reputation for responsiveness and authoritativeness depends on

having its deliberations deepened through outside information and

multiple policy perspectives. Simply put, the WTO would benefit

from considering competing policy options.

The benefits of policy competition are well established.29 In re-

cent years, the gains from bringing competitive forces to bear in the

regulatory domain have become a subject of great interest. In the

context of international trade policy-making, this theory could trans-

late into a system by which national governments advance competing

visions of the direction the World Trade Organization should take.

But the limits of horizontally arrayed governments acting as com-

petitors in the regulatory arena have also been recognized.30 In many

policy-making settings, governments do not compete seriously. At

the WTO, intellectual competition is particularly limited. Very few

governments have sufficient resources to contribute in anything more

than a superficial way to WTO policy debates. And this weakness

is amplified when the policy questions go beyond the narrow set of
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trade issues with which the government officials in Geneva are fa-

miliar. For example, environmental policy-making often requires care-

ful problem identification, epidemiological and ecological studies,

risk assessment, policy design and options development, and cost–

benefit analyses. Not many governments in the world can carry out

this type of analytically intensive activity. Even fewer have the requi-

site capacity at hand at the WTO.

NGOs are frequently much better positioned to serve as intellec-

tual competitors than governments are. NGOs often have in-house

analytical and technical skills. In many cases, an NGO’s raison d’être

is to sharpen thinking about policy issues. NGOs are, moreover,

often more nimble than governments. They work hard to spot new

issues and to bring attention to them. In government, the emphasis

on following established practices and traditions can translate into

inertia. Thus, regulatory competition from outside the governmental

domain becomes essential to a sound environmental policy-making

process.31 Fundamentally, the greater the intellectual competition,

the more likely it is that policies will be solidly grounded and du-

rable. Better analysis and information also translate into greater au-

thoritativeness and therefore legitimacy.

NGOs also provide an important oversight and audit mechanism.

Citizen groups can act as watchdogs on national governments and

report on whether they are fulfilling their WTO obligations. With

better access to documents and meetings, NGOs would also be in a

stronger position to review and critique actions and judgements, by

both the WTO and national governments. Although this may not

seem intuitively attractive to those in Geneva, the value of peer re-

view and information disclosure is now widely appreciated.32

3. Fairness

In addition to substantive correctness, the WTO faces a further

challenge of being, and being perceived to be, fair. Fairness has pro-

cedural and substantive requirements that must be met if WTO de-

cisions, both in dispute settlement cases and in the negotiation of
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trade rules, are to have legitimacy.33 Procedurally, those who believe

that they have an interest in the outcomes of decisions must have an

opportunity to be part of the decision-making process. This involves

opportunities to submit views and to observe how a particular out-

come is reached. Substantively, the established rules and precedents

must be applied even-handedly over time and across issues, and in a

way that does not appear to advantage any particular group or na-

tion systematically.

Again, a broader relationship with NGOs would help the WTO

establish a reputation for fairness. In particular, if NGOs believe that

they have had an opportunity to participate in the decision-making

process, they are much less likely to criticize it. Furthermore, if

WTO procedures were more open and accessible to NGOs, it would

be harder to argue that special interests dominate the decision-

making process. In fact, the belief that the WTO has a pro-business

bias would quickly be dispelled if the WTO were to undertake a

serious commitment to transparency in all of its decision-making

activities. One of the best ways to demonstrate such a commitment

would be to allow increased NGO participation.

A more open process would allow both governments and outside

observers (including NGOs) to understand the basis on which deci-

sions were being made. An important element of modern gover-

nance is that the public have a clear sense of the data and arguments

that support a particular decision, including the assumptions that

underpin these arguments. Such disclosure at the WTO would go a

considerable distance towards ensuring public support of the inter-

national trading system.

4. Debunking fears about NGO participation
at the WTO

A variety of arguments have been raised against broader WTO links

to civil society and a deeper relationship between the international

trading system and NGOs. Some of these arguments represent little

more than traditional trade community cant. Other concerns have
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a more serious foundation. But none of the claims bears up under

scrutiny.

NGOs as special interests

Perhaps the central fear among trade experts about a broadened role

for NGOs at the WTO stems from a belief that many of the groups

that might join the trade policy dialogue would represent special

interests. More specifically, the trade community sees many NGOs,

including most environmental groups, as protectionist and therefore

as likely to distort decision-making at the WTO.

It is true that, whenever lobbying of a decision-making body is

permitted, there exists some degree of risk that particularized inter-

ests will exert influence and steer outcomes in directions that are

favourable to them.34 The tradition of rent-seeking is very long

standing indeed. But there is little reason to believe that the current

WTO decision process is free of these influences. To the contrary,

there is good reason to believe that the level of special interest distor-

tion would be reduced if the WTO’s procedures were more open and

a broader array of groups was able to exert countervailing influences.

Concerns about opening up the WTO to NGOs are certainly

heightened by the perception that many NGOs are unsympathetic

to trade liberalization efforts and perhaps are even against free trade.35

These fears have some basis insofar as a number of environmental

groups have aligned themselves with labour unions and other entities

that are fundamentally opposed to freer trade. Almost by definition,

environmental groups and other non-trade-oriented NGOs have

agendas that are not trade centred. These groups bring to trade de-

bates no special commitment to trade or investment liberalization.

But forcing trade policy makers to contend with the competing

issue demands of the NGO world serves as an important policy dis-

cipline and cannot be avoided if the WTO is to be taken seriously

as an element of global governance. Political decision makers are

always forced to make trade-offs among conflicting goods or values

and among competing policy interests. The trade policy choices
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made at the WTO are no different. Greater NGO participation

would therefore complicate WTO decision-making, but a broader

base of input would help to ensure a more complete decision process

that took cognizance of more of the interests at stake in each deci-

sion. This breadth of perspective would ultimately improve the de-

cisions that emanate from the process. With a more diverse set of

interests included within the process, interest group manipulation

would diminish as the various groups monitored each other and ex-

erted countervailing pressures that would, in general, diminish the

prospect of capture of the WTO by any single interest group.36 A

more refined argument along the lines of special interest domination

focuses on the need governments sometimes feel to trade off com-

peting domestic interests in order to strike agreements that liberalize

trade. Trade officials argue, for example, that they must often go

against the needs of domestic interests, particularly those that are

hiding behind tariff barriers or other protectionist walls. Indeed, they

argue that the capacity to go behind closed doors and cut deals that

disadvantage these groups is one of the great strengths of the WTO.

In fact, the argument about the virtues of closed-door deals rests

on two faulty assumptions. First, it is by no means clear that the

current non-transparent negotiating style promotes freer trade. To

the contrary, many protectionist results have emerged from the WTO

and from the GATT before it.37 Secondly, public choice distortions

generally become more severe, not less so, when decisions are made

out of public view.38 Transparent decision processes, in which posi-

tions are openly disclosed and debated, represent a powerful force in

support of outcomes that track the public interest.39

The observation that many of the groups that seek access to the

WTO are closet, if not overt, protectionists may be true, but it offers

no real argument for closed-door meetings or for ducking engage-

ment with civil society. WTO secrecy only serves to heighten anxiety

about trade liberalization. Many environmental groups in particular

are highly sensitive to process issues, and their opposition to freer

trade might well be more muted if they better understood how trade

policy decisions are made. A more open WTO process, which in-
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volves NGOs, promises considerable advances for the international

trading system. Openness and transparency will fuel a broader and

more robust WTO politics, which in turn promises to make the

decisions that come from the organization more representative, more

authoritative, more likely to be perceived as fair, and thus more

durable.

The WTO as an intergovernmental body

Some critics of the notion of an expanded role for NGOs at the

WTO point to the organization’s fundamental structure as an inter-

governmental body as an argument against opening the organization

up to civil society. Some commentators40 suggest that it can be

confusing to have statements being issued by constituencies oppos-

ing the positions that are being taken by the governments that are

supposedly representing them. Others have argued that trade policy

works more efficiently when governments can speak clearly to each

other without a cacophony of other voices trying to join in the debate.

Another strand of the argument turns on the question of whether

NGOs might not be getting two bites of the apple if they are allowed

to lobby both at the national and at the international levels.

More fundamentally, some analysts argue that the essence of in-

ternational affairs must be relations among sovereign states.41 When

international bodies attempt to deal with other actors, such as NGOs,

their decision processes become murky and the foundation for their

legitimacy uncertain. Although this state-centric view of the world

might once have been an accurate description of the realm of inter-

national law and policy, it is no longer the case. States are, unequivo-

cally, not the only actors that matter in international affairs.42 And

the sovereignty that is important today is not that of governments

but rather that of individuals.

In any event, concerns that the presence of NGOs would some-

how undermine the WTO’s internal logic as an intergovernmental

agency miss the point. There is no need to give NGOs a vote at the
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WTO. Simply by participating in debates and observing WTO

goings-on they would strengthen the information flow in and out

of the organization.

Representativeness and accountability

A further set of concerns about the role of NGOs in the WTO re-

lates to questions about their accountability and representativeness.

Who are NGOs speaking for? How do we know who they really

represent? To which groups should WTO officials listen? How do

we know the things NGOs say are true?

Concerns about NGO accountability seem legitimate but are, in

fact, a red herring. It does not matter how representative NGOs are

or to whom they are accountable. NGOs do not purport to represent

citizens in the same way governments do. Their influence does not

derive from being able to cast a vote but arises almost entirely as a

function of whether or not the issues and information they present

illuminate the issue at hand. There is therefore no need for any ex-

ternal discipline to ensure the accountability of NGOs. A natural

market will do the job. In particular, NGOs that present useful in-

formation in one set of meetings will find themselves listened to in

the next. Groups that present foolish ideas or develop a reputation

for presenting inaccurate data or incomplete information will not be

taken seriously in future rounds of debate. Perhaps the WTO would

need some modest degree of authority over NGOs to ensure that only

groups that act within the decorum of the organization (do not con-

duct demonstrations within the walls of the WTO or abuse their

rights of access to decision makers) continue to have the opportunity

to participate in the WTO decision processes, but nothing more ex-

tensive would be required.

There is a further level of concern about the kinds of groups that

might choose to participate in the WTO process. In particular, some

Southern governments are worried that Northern NGOs would be

more likely to join the WTO debate and further aggravate the

political imbalance that already exists between the North and the
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South.43 This fear is also misplaced. Although a significant number

of the NGOs that would participate in WTO decision processes

would be from developed countries, most of them would not be sup-

porting the positions taken by Northern governments. Indeed, recent

experience suggests that Northern NGOs at the WTO would more

often support Southern governments’ perspectives than those of their

own governments. Furthermore, as the cost of information and inter-

national communications falls, it will be ever easier for NGOs, wher-

ever they might be located, to participate in WTO debates. And,

increasingly, it is not physical presence that matters but rather the

quality of the arguments that one advances. Solid logic presented

by e-mail will almost always prevail over the loudest shouts of an

on-the-scene lobbyist. In the Information Age, Southern NGOs

will have no trouble being heard alongside their more established

Northern counterparts.

Practicalities

Some of the worries about the role of NGOs at the WTO centre

on the practical difficulties of accrediting and organizing NGO par-

ticipation. How would the WTO determine which groups actually

qualify as NGOs? Who would allocate the right to speak in par-

ticular meetings? Would not the already limited time available

to government participants in open meetings be further diluted?

Would the presence of NGOs reduce the candour of those who

speak at WTO meetings? Some of these concerns do represent real

issues, but none of the practicalities of NGO participation in the

WTO decision-making processes represents a serious obstacle to out-

reach to civil society.

NGOs are already participating in a great number of international

organizations and decision processes.44 They have been accredited

within the United Nations in New York for many years. Similarly,

NGOs have played a role in all of the recent major international

environmental negotiations.45 And the Organisation for Economic

Co-operation and Development in Paris has increasingly found NGO
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participation in its deliberations to be constructive and not espe-

cially burdensome.

Whatever the expense of reaching out to NGOs, the WTO would

find that the costs are more than justified by the benefits. With a

relatively small staff devoted to outreach and a few simple proce-

dural reforms, the WTO could easily make itself accessible to NGOs

under most conditions. The link to civil society would quickly prove

to be invaluable.

5. Differentiated WTO roles

It may make sense to vary the privileges extended to NGOs de-

pending on the particular WTO activity involved. For instance, the

arguments for allowing NGO observers to participate in WTO dis-

pute settlement procedures are overwhelming. Having NGOs watch

the proceedings when parties give evidence to dispute panels and

providing them access to written submissions would go a great dis-

tance towards dispelling fears about who is making decisions at the

WTO and on what basis.

The Uruguay Round Dispute Settlement Understanding moves

the WTO dispute resolution process solidly in the direction of more

formal adjudication (GATT 1994). Opening the proceedings to

non-governmental observers would be a useful additional step, at no

risk to the integrity of the process. Indeed, it is hard to imagine how

the presence of NGOs would distort the outcome of the panel pro-

cess, except that governments could not say one thing to the panel-

lists and something else publicly. To the extent that governments

want to negotiate solutions to disputes privately, they would, of

course, continue to be free to do so. That the WTO dispute resolu-

tion process would no longer be available as a forum for such dis-

cussions is of little consequence. All of the governments at the WTO

know how to set up private intergovernmental meetings.

The practicalities of assigning seats in the audience for panel hear-

ings represent an inconsequential administrative burden. Limited
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space might be allocated by lottery or given in turn to accredited

NGOs. I would envision an accreditation process that gives WTO

access to all non-governmental groups that agreed to abide by the

WTO’s rules and procedures. Any group that created a disruption

could be, and should be, barred from future WTO access.

Allowing NGOs to make submissions to the panels would also

be constructive. In many cases, WTO dispute panels would benefit

from having outside views available. In cases where the scope of a

case goes beyond the boundaries of trade law, when environmental

questions or other scientific and technical issues are at play, for ex-

ample, non-governmental viewpoints may be especially illuminat-

ing. Not only would NGO submissions thus be available to provide

competing data, science, risk or cost–benefit analyses, and policy

conclusions that would broaden the information base on which the

panel could rely, but the NGO participation in the decision process

would also help to legitimize the panel’s decision and broaden pub-

lic acceptance of the outcome.

If rules prohibiting ex parte contacts with panel members were in

place and all submissions were required to be in writing and open to

scrutiny and rebuttal, the risk of manipulation by special interests

is virtually non-existent. WTO decisions would rely on NGO sub-

missions only to the extent that the arguments and information pre-

sented assisted the members of the dispute panel with their analyses.

The administrative burden would be easy to manage through page

limits, form requirements, and the provision of legal assistants to the

panellists in any case in which the outside submissions were large in

number.46

Defining the bounds of NGO participation in WTO policy de-

velopment, review, and rule-making activities would require a some-

what more complicated structure. With respect to formal meetings

such as the General Council or to the sessions of subgroups such as

the Committee on Trade and Environment, allowing NGO observers

might broaden public understanding of the work of the WTO. If

NGOs were permitted to watch the proceedings, they could, with

their networks of contacts, help to disseminate information on policy
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issues under discussion. If they were given (carefully circumscribed)

opportunities to present material, they could also add to the knowl-

edge base of the WTO Secretariat and of governmental officials par-

ticipating in the work of the WTO.

The risk of outcome manipulation by special interests is not espe-

cially serious in the course of formal meetings. The fact that infor-

mation must be presented publicly, that records are kept on what is

said, and that any material offered is open to scrutiny and debate

minimizes the risk of inappropriate influence being exerted. The real

danger of special interest distortion comes from informal contacts and

private meetings. Of course, lobbying of the WTO staff or national

representatives by special interests occurs today. Establishing formal

roles for NGO participation in WTO activities would not add to,

and might even diminish, the risk of inappropriate pressure in in-

formal settings. In particular, if formal procedures for the airing of

NGO views were in place, WTO officials could steer those seeking

to meet with them privately toward these public sessions where at-

tempts to win special favours would be more difficult.

The opening of formal WTO meetings to NGOs also might present

an opportunity to introduce lobbying disclosure requirements that

mandate public reporting of all informal contacts between NGOs

(including business as well as public interest groups) and WTO of-

ficials.47 At the same time, rules on gifts to officials might be put in

place. As the WTO matures into a more important element of our

global governance structure, it is reasonable to expect that it will

have to adopt operating procedures that improve the transparency

and perceived fairness of its decision processes.

In any case, the salient fact is that excluding NGOs from the WTO

does not shelter the organization from special interest manipulation.

Likewise, establishing a formal role for NGOs within the WTO

creates no additional risk of protectionist results. Thus, the argument

that excluding NGOs from formal meetings creates a useful ‘‘buffer’’

between decision makers and special interest groups has no founda-

tion whatsoever.48
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Actual trade negotiations remain a fundamentally government-to-

government bargaining process and thus present the strongest case

for a measure of secrecy and exclusion of NGOs. Given the com-

plexity of making trade deals and the added degree of difficulty that

open negotiations would entail, WTO mandates on NGO involve-

ment in negotiating sessions would be misguided. Whether national

authorities want to share their negotiating positions and strategies

with non-governmental entities must be left to each country indi-

vidually. Although many countries have found it useful to consult

with interested parties in the course of negotiations,49 whether and

how such discussions take place should remain a matter of national

policy.

6. Conclusion

The WTO is emerging as a critical element of the world’s gover-

nance structure. As the international body charged with managing

economic interdependence, the WTO cannot help but make deci-

sions that affect a great many other policy realms. In doing so, the

WTO must show sensitivity to the concerns and values that are re-

flected by these other domains. To win ongoing public support, the

WTO must attend scrupulously to its representativeness, author-

itativeness, and reputation for fairness. At stake is nothing less than

the organization’s legitimacy. Broadening the base of its connections

to the citizens of the world through NGOs represents an important

step forward for the organization. Indeed, the future of the WTO

can hardly be envisioned without a broader set of connections to

civil society.

7. A post-Seattle postscript

For the international trading system, the presence of 20,000 protes-

tors in the streets of Seattle during the WTO’s 1999 Ministerial

Meeting, many of them motivated by hostility to globalization in
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general and to the trade liberalization agenda of the WTO in par-

ticular, marks a watershed. The era of trade negotiations being con-

ducted by a close-knit group of trade cognoscenti out of sight from

the rest of the world is gone forever. Trade policy – and its im-

plications for other policy realms, including the environment – is

now a very high-profile business. Prior to Seattle, the WTO had

failed to acknowledge its role at centre stage on the world scene –

and the responsibilities that come with such a role. It now must.

The WTO lies at the heart of the emerging structure of global

governance. The rules and procedures of the trading system are in-

creasingly understood to be of critical importance to efforts to man-

age worldwide economic interdependence. Historically, the trade

community has been happy to operate below the radar of most of the

people in the world. It has long been received wisdom in the trade

domain that more can be accomplished if the public do not know

what is going on than will be achieved through open debate in the

light of day. Whether this hypothesis was ever correct is now moot.

The WTO will never again be able to operate under the cover of

darkness. Civil society groups of all sorts are now tracking the work

of the trade regime, and the WTO must acknowledge this reality –

and perhaps even turn it to advantage.

Demands at Seattle for greater trade policy-making ‘‘transparency’’

(and for a new WTO culture of openness) came not just from envi-

ronmentalists, human rights advocates, and labour leaders, but also

from officials from many developing countries who felt marginalized

by the closed-door process. Post-Seattle, the WTO must re-double

its efforts to understand the interests of the South and simultaneously

to institutionalize its outreach to civil society and to the many non-

governmental organizations that have felt excluded from past trade

policy-making.

Many WTO members remain sceptical about greater transparency

vis-à-vis NGOs, preferring to have political debates conducted at

the national level. But limiting the global-scale dialogue misunder-

stands the nature of the trade policy-making process and weakens
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the trade regime. When important policy choices are being made,

more debate rather than less is helpful. Broader WTO consideration

and discussion help to ensure that decision makers have in front of

them more complete information, all options are evaluated, and, as a

matter of procedural fairness, the full range of views on any particu-

lar issue are aired. In addition, a robust policy process at the global

level provides a ‘‘check’’ on the weak national political discourses

from which some countries suffer.

Unveiling what goes on within the ‘‘black box’’ that many out-

side of the trade community perceive the WTO to be will greatly

strengthen the trading system. The legitimacy of WTO decisions

will be enhanced by having civil society groups see and understand

the issues that are in play before the organization, the interests that

are weighing in on these questions, the assumptions that underlie

the decisions that emerge, and the logic that is laid out for a partic-

ular course of action. A more open set of processes for global-scale

trade policy-making promises to deliver outcomes that are more au-

thoritative, better understood by the public, and more durable be-

cause of the greater legitimacy of the process that generates them.

Key delegations, including those from the United States and the

European Union, expressed support at Seattle for measures designed

to open up WTO procedures. Specific initiatives centred on making

the dispute settlement process accessible and understandable to the

public at large. Elements of transparency in this regard might in-

clude: the release of all briefs filed by parties to a WTO dispute, the

taking of evidence in public, provision of a mechanism for NGOs to

submit statements of interest with regard to disputes (i.e. creation of

a process akin to the filing of amicus briefs in the United States court

system), and the immediate release of panel decisions.

Whereas the cause of a more open WTO was probably advanced

in Seattle, the push for substantive refinement of the GATT rules,

especially the provisions that address environmental concerns, lost

ground. The protests in the streets, driven by a coalition of environ-

mentalists and protectionists marching arm-in-arm, confirmed in the
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minds of most developing country delegates the suspicion that the

‘‘trade and environment’’ agenda was protectionist at its core. Thus,

a number of ideas for building greater sensitivity to pollution con-

trol and resource management issues into the GATT system fell by

the wayside, including proposals to: recognize the overriding valid-

ity of existing multilateral environmental agreements; bless the use

of eco-labels (perhaps in return for the acceptance of a set of dis-

ciplines on how such labels get constructed and implemented);

clarify the applicability of the ‘‘precautionary principle’’; and adopt

some kind of interpretative statement regarding GATT Article XX

to codify the recent advances in ‘‘trade and environment’’ jurispru-

dence, notably the highly regarded logic of the Appellate Body de-

cision in the Shrimp-Turtle case.

What is going on at the WTO matters to a great many NGOs

and to the citizens they represent across the world. NGO officials

need to find a way to have their voices heard within global-scale

trade policy-making debates, especially to the extent that the WTO’s

focus has become the ‘‘constitutional’’ process of establishing the core

principles, guidelines, and procedures that will govern international

commerce under a rules-based international economic system. In

parallel, the WTO needs to listen to the concerns of civil society

groups. The dialogue will help to solidify the WTO’s legitimacy,

deepen its debates and therefore improve the organization’s author-

itativeness, and demonstrate its capacity for fairness and its ability to

balance trade liberalization goals with other important values such

as environmental protection. The Seattle débâcle undoubtedly rep-

resents an awkward first dance for the WTO with civil society. But

the missteps on both sides must be overlooked because the ongoing

relationship matters – and must be strengthened.
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The WTO Dispute Settlement System

William J. Davey

It would make little sense to spend years negotiating the detailed

rules in international trade agreements if those rules could be ig-

nored. Therefore, a system of rule enforcement is necessary. In the

World Trade Organization (WTO), that function is performed by

the Understanding on Rules and Procedures Governing the Settle-

ment of Disputes (usually called the ‘‘Dispute Settlement Under-

standing,’’ or simply the ‘‘DSU’’). As stated in Article 3.2 of the

DSU, ‘‘[t]he dispute settlement system of the WTO is a central ele-

ment in providing security and predictability to the multilateral

trading system.’’ In the commercial world, such security and pre-

dictability are viewed as fundamental prerequisites to conducting

business internationally.

In this chapter, I will first describe the WTO dispute settlement

process by outlining its four basic phases: consultations, the panel

process, the appellate process, and the surveillance of implementa-

tion. Secondly, the actual performance of the system from 1 January

1995 to date will be evaluated.1 Finally, a number of important

issues currently facing the system will be discussed. Among those

issues are whether or not the system adequately takes into account

the special needs of developing countries and whether or not the sys-

tem’s transparency should be increased through, for example, allow-

ing greater access for the public to the various elements of the pro-



cess. These two concerns have been particularly important in WTO

cases that have touched on environmental issues.

At the outset, it is important to recall that the WTO dispute

settlement system is an elaboration of the General Agreement on

Tariffs and Trade (GATT) system that preceded it. The GATT sys-

tem was relatively successful as an international dispute settlement

mechanism. It produced 100 or so formal decisions (more than the

International Court of Justice during the comparable period). One

extensive academic study of the GATT dispute settlement system

concluded that countries with legitimate complaints achieved com-

plete satisfaction in some 60 per cent of the cases and partial satis-

faction in most of the rest.2 However, the system was criticized be-

cause the GATT consensus decision-making rules meant that a party

could prevent the dispute settlement process from starting and, even

if the process was allowed to go forward, a losing party could pre-

vent formal adoption of a decision against it (and losing parties did

so more frequently over time).3 Without adoption, the report re-

mained in limbo; it expressed the view of three experts but had no

status in GATT. Thus, the dispute remained unresolved. As a result,

there was a perception that the GATT system was not adequate.

Moreover, it was believed that cases that should have been resolved

in the system were never even brought to it because of this perceived

shortcoming.

In the Uruguay Round trade negotiations, the United States

in particular wanted to improve and strengthen the dispute settle-

ment system. Traditionally, the United States had supported a more

judicial-like system in GATT, whereas major powers such as the

European Communities and Japan preferred a system that stressed

the negotiated settlement of disputes.4 However, one of their major

concerns in international trade was what they viewed as inappropri-

ate US unilateralism and they became convinced during the course

of the Uruguay Round that one way to restrain US unilateralism

would be to strengthen the GATT dispute settlement system and

persuade the United States to commit to use the improved system in

lieu of taking unilateral action.
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As a result and as will be seen below, compared with the GATT

system, the WTO system operates with more efficiency and within

defined time-frames. Its increased automaticity is highlighted by the

fact that in the WTO dispute settlement reports must be adopted

unless there is a consensus to the contrary, in contrast to the GATT

system where a positive consensus was needed to adopt reports.

Moreover, in the WTO, there is a new appellate process and a much

more effective system for surveillance of the implementation of the

conclusions of the reports.

1. WTO dispute settlement: An outline of
the process5

The settlement of disputes in the World Trade Organization is

governed by the Dispute Settlement Understanding (DSU), which is

in effect an interpretation and elaboration of Articles XXII and

XXIII of GATT 1994.6 Article XXII provides for consultations

generally with respect to any matter affecting the operation of the

agreement. Article XXIII provides for consultations and dispute set-

tlement procedures where one member considers that another mem-

ber is failing to carry out its obligations under the agreement.7

The other agreements annexed to the WTO Agreement also rely on

GATT Articles XXII and XXIII, or very similar provisions, as a basis

for dispute settlement.8

There are essentially four phases in the WTO dispute settlement

process: consultations, the panel process, the appellate process, and

surveillance of implementation. Each is discussed in turn.

Consultations

Under the WTO dispute settlement system, a member may ask for

consultations with another WTO member if the complaining mem-

ber believes that the other member has violated a WTO agreement

or otherwise nullified or impaired benefits accruing to it. The goal of
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the consultation stage is to enable the disputing parties to under-

stand better the factual situation and the legal claims in respect of

the dispute and to resolve the matter without further proceedings.

The DSU provides that ‘‘[t]he aim of the dispute settlement mecha-

nism is to secure a positive solution to a dispute. A solution mutu-

ally acceptable to the parties to a dispute and consistent with the

[WTO] agreements is clearly to be preferred.’’9 At this stage, as well

as at later stages in the process, there is a possibility of utilizing the

good offices of the WTO Director-General or mediation to settle a

dispute.10

If consultations are requested under Article XXII of GATT 1994

or the equivalent provision of another WTO agreement,11 WTO

members with a substantial trade interest may request to be joined

in the consultations as third parties.12 If the member asked to con-

sult agrees that the claim of substantial interest is well founded, the

request to join will be honoured. If, however, consultations are re-

quested under Article XXIII (or its equivalent), there is no provision

for third parties to join in the consultations.

The manner in which the consultations are conducted is up to the

parties. The DSU has no rules on consultations beyond that they are

to be entered into in good faith and are to be held within 30 days of

a request.13 Typically, they are held in Geneva and involve capital-

based officials, as well as local delegates. During the consultations,

both parties are likely to try and learn more about the facts and the

legal arguments of the other party. Written questions may be ex-

changed and written answers requested. Despite the fact that the

structure of consultations is undefined and there are no rules for

conducting them, consultations lead to settlements (or at least the

apparent abandonment of a case) in respect of a significant number

of consultation requests. For example, of the 138 consultation re-

quests made prior to 30 June 1998 (i.e. requests that are over one

year old as of the date of this chapter), slightly more than one-half

(72) have not been brought before a panel. Although some of these

may eventually end up before a panel, this statistic suggests that the

consultation process disposes of roughly one-half of the cases brought.
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The panel process

Panel establishment

If consultations fail to resolve the dispute within 60 days of the re-

quest, the complaining WTO member may request the WTO Dis-

pute Settlement Body (DSB) to establish a panel to rule on the dis-

pute.14 The DSB is composed of all WTO members and is charged

with administering the rules and procedures of the DSU and over-

seeing the operation of the WTO dispute settlement system.15 Tech-

nically, the DSB is the WTO General Council, performing its dis-

pute settlement role under a separate chairperson. Under the DSU,

if requested, the DSB is required to establish a panel no later than

the second meeting at which the request for a panel appears on the

agenda,16 unless there is a consensus in the DSB to the contrary.17

Thus, unless the member requesting the establishment of a panel

consents to delay, a panel will be established within approximately

90 days of the initial request for consultations.18 It should be stressed,

however, that parties are not required to request a panel at any point

in time and that, in most cases, a panel is not requested 60 days after

the start of consultations. Rather, consultations continue for some

time thereafter.

Panellist selection

After the panel is established by the DSB, it is necessary to select the

three individuals who will serve as panellists.19 To accomplish this,

the WTO Secretariat suggests the names of possible panellists to the

disputing parties. The DSU allows the parties to reject a Secretariat

proposal only for ‘‘compelling reasons,’’20 but in practice the parties

have rather free rein to object since their agreement to the com-

position of the panel is necessary, unless the Director-General of the

WTO is requested to appoint the panel. The practice of frequent

objections means that the panel selection process is often rather

slow. The median time for selection is seven weeks.21
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If the parties cannot agree on the identity of the panellists within

20 days of the panel’s establishment, any party to the dispute may

request the WTO Director-General to appoint the panel, which he

is required to do within 10 days of the request.22 Over time, it has

become more common for the Director-General to appoint panels.

To date, he has appointed 16 of the 45 panels that have been com-

posed. It should be noted, however, that it is common for the parties

to have agreed upon one or two of the panellists on the panels ap-

pointed by the Director-General.

The DSU provides that panels shall be composed of ‘‘well-qualified

governmental and/or non-governmental individuals, including per-

sons who have served on or presented a case to a panel, served as a

representative of a Member or of a contracting party to GATT 1947

or as a representative to the Council or Committee of any covered

agreement or its predecessor agreement, or in the Secretariat, taught

or published on international trade law or policy, or served as a

senior trade policy official of a Member.’’23 These criteria could be

roughly summarized as establishing three categories of panellists:

government officials (current or former), former Secretariat officials,

and academics. It is specifically provided that panellists shall not be

nationals of parties or third parties, absent agreement of the parties.24

It is also specified that, in a case involving a developing country, one

panellist must be from a developing country (if requested).25 The

135 WTO panellist positions filled through 30 June 1999 were filled

by 93 different individuals, with four individuals having served on

four panels and nine individuals having served on three panels. Most

of these positions were filled by government officials (114), one-third

of whom were Geneva based; 29 positions were filled by academics;

and 8 positions were filled by former Secretariat officials.26 The DSU

provides for the creation of an indicative list of individuals qualified

for panel service. Members have followed varying practices in respect

of nominations to the list – most nominate non-governmental in-

dividuals, but many also nominate non-Geneva governmental in-

dividuals and some even nominate Geneva-based officials. Most

members do not nominate anyone. To date, about one-third of the

panel positions have been filled with persons on the indicative list.
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The 135 panellist positions have been filled with persons from a

wide range of countries (38 in all), with Switzerland, New Zealand,

Australia, Hong Kong/China, and European Union countries sup-

plying the most.27 More than one-half of the WTO panellists se-

lected to date had served on a previous GATT or WTO panel at the

time of their selection.

Rules of conduct for panellists and Secretariat staff

The DSU provides that panellists serve in their individual capacities

and that members should not give them instructions or seek to in-

fluence them.28 In addition, in December 1996, the DSB adopted

rules of conduct applicable to participants in the WTO dispute settle-

ment system.29 There were no such rules in the past. The rules

require that Appellate Body members, panellists, arbitrators, experts,

and Secretariat staff assigned to assist in the dispute settlement pro-

cess ‘‘shall be independent and impartial, shall avoid direct or indi-

rect conflicts of interest and shall respect the confidentiality of pro-

ceedings.’’30 To ensure compliance with the rules, such persons are

to disclose ‘‘the existence or development of any interest, relation-

ship or matter that person could reasonably be expected to know and

that is likely to affect, or give rise to justifiable doubts as to, that

person’s independence or impartiality.’’31 Disputing parties have the

right to raise an alleged material violation of the rules, which, if

upheld, would lead to the replacement of the challenged individual.

The panel’s functions and terms of reference

A panel’s terms of reference are normally determined by the com-

plaining party’s request for a panel, unless the parties agree upon

special terms of reference. The normal terms of reference provide

that the panel shall examine, in light of the relevant WTO agree-

ments, the matter referred to the DSB by the complainant and make

such findings as will assist the DSB in making the recommendations

or in giving the rulings provided for in those agreements.32 More
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specifically, the DSU provides that a panel shall make an objective

assessment of the matter before it, including an objective assessment

of the facts of the case and the applicability of and conformity with

the relevant WTO agreements.33 The ‘‘matter’’ referred to a panel is

typically that contained in the complaining party’s request for the

establishment of a panel. The DSU requires that such a request be

in writing and identify the specific measures at issue and provide a

brief summary of the legal basis of the complaint.34

Panel proceedings

A panel normally meets with the parties shortly after its selection to

set its working procedures and time schedule.35 The standard pro-

posed timetable for panels makes provision for two meetings be-

tween the panel and the parties to discuss the substantive issues in

the case.36 Each meeting is preceded by the filing of written sub-

missions. In the case of the first meeting, the complainant files first

and the respondent is expected to file two or three weeks thereafter.

Rebuttal submissions filed after the first meeting are typically filed

simultaneously. Panels normally ask oral and written questions to

which the parties are expected to respond. If it deems it appropriate,

a panel may either consult individual experts or form an expert re-

view group to advise it on technical and scientific issues.37

After completing the fact-gathering and argument phase, the

panel issues a draft of the ‘‘descriptive part’’ of its report, which

summarizes the arguments of the parties and on which the parties

may submit comments.38 Following receipt of comments, the panel

issues its ‘‘interim report,’’ which contains the descriptive part as

revised, as well as the panel’s findings and recommendations. The

interim report becomes the final report unless one of the parties re-

quests the panel to review ‘‘precise aspects’’ of the report.39 If re-

quested, the panel is required to hold an additional meeting with

the parties to hear their views on those aspects of the interim report.

With one exception, parties have always commented on some aspects

of the interim report. However, it is not uncommon for parties to

forgo an additional meeting with the panel and to make their com-

ments in written form only. The extent of those comments varies
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widely. Some parties comment only on factual issues, saving their

legal arguments for appeal. Others treat the interim review process

as a mini-appeal in which they raise a multitude of factual and legal

issues. The prevailing party typically suggests ways to strengthen

the panel’s reasoning. In light of the comments received, the panel

then issues its final report. To date, no final report has reached a

different result than an interim report, although some significant

changes in wording have been made from time to time.

Non-party WTO members may participate in the dispute settle-

ment process to a limited degree as third parties if they have a sub-

stantial interest in the matter.40 Otherwise panel proceedings are

not open to non-parties. Parties may make their own submissions to

a panel public and, if a party does not do so, it may be requested to

provide a non-confidential summary of its submissions that can be

made public.41 As discussed below, there is interest in expanding

access to the system, particularly for other members, but also for

interested non-governmental entities (i.e. NGOs and the public at

large).

The DSB sets as a goal that the final report should be issued to

the parties within six months of the panel’s composition42 and that,

at the latest, the report should be circulated to all members within

nine months of the panel’s establishment.43 To date, 27 WTO panels

have issued reports, and the median time elapsed between establish-

ment and circulation has been 11.1 months. The failures to meet

the nine-month target have often involved cases where the panel felt

it necessary to have recourse to outside experts, where there were

translation delays, and where the cases were extraordinarily complex.

The current median time of 11.1 months is, however, an increase in

median time of one month since August 1998, suggesting that the

timely performance of panels has been declining, perhaps because of

inadequate resources in the system, an issue discussed below.

Adoption of the panel report

After its circulation to WTO members, the final report is referred to

the DSB for formal adoption, which is to take place within 60 days
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unless there is either a consensus not to adopt the report or an appeal

of the report to the WTO Appellate Body. This so-called negative

consensus rule is a fundamental change from the GATT dispute

settlement system, where a positive consensus was needed to adopt a

panel report, thus permitting a dissatisfied losing party to block any

action on the report. Now, as long as one member wants the report

adopted, it will be adopted. Although the power to block adoption

of reports was used relatively infrequently, its use was increasing over

time, as noted above. Moreover, it was used in a number of high-

profile cases and had led to significant complaints about the effec-

tiveness of the GATT system. Observers found it hard to accept that

the losing party could exercise such control. Now, however, the los-

ing party cannot block adoption but, in part to compensate for the

loss of that power, there is a right of appeal. If a panel report is ap-

pealed, after completion of the appeal it is adopted as affirmed,

modified, or reversed by the Appellate Body.

The appellate process

The possibility of an appeal is a new feature of the WTO dispute

settlement system. The Appellate Body44 consists of seven indi-

viduals, appointed by the DSB for four-year terms.45 The Appellate

Body hears appeals of panel reports in divisions of three, although its

rules provide for the division hearing a case to exchange views with

the other four Appellate Body members before the division finalizes

its report.46 The members of the division that hears a particular ap-

peal are selected by a secret procedure that is based on randomness,

unpredictability, and the opportunity for all members to serve with-

out regard to national origin.47

The Appellate Body’s review is limited to issues of law and legal

interpretation developed by the panel.48 However, the Appellate

Body has taken a broad view of its power to review panel decisions.

It has the express power to reverse, modify, or affirm panel deci-

sions,49 but the DSU does not discuss the possibility of a remand to

a panel. Partly as a consequence, the Appellate Body has adopted

the practice, where possible, of completing the analysis of particular
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issues in order to resolve cases where it has significantly modified

a panel’s reasoning. This avoids requiring a party to start the whole

proceeding over as a result of those modifications.50

The Appellate Body is required to issue its report within 60 (at

most 90) days from the date of the appeal,51 and its report is to be

adopted automatically by the DSB within 30 days, absent consensus

to the contrary. There have been 17 Appellate Body reports adopted

to date. In three cases, the panel was affirmed; in one case, it was

reversed. In the remaining 13 cases, the Appellate Body has modified,

sometimes extensively, the panel’s findings. In all but two cases,

however, the basic result reached by the panel has been upheld, al-

beit sometimes to a different degree and/or on the basis of different

reasoning.

It is probably much too early to judge an institution that has been

in operation for fewer than four years. None the less, to date there

seems to be general satisfaction with the overall performance of the

Appellate Body and none of the proposals in the ongoing review of

the DSU (discussed below) suggest any fundamental change to the

Appellate Body or the way it would work, except for the possibility

of extending the scope of its review powers and permitting it to re-

mand cases to the original panel for reconsideration in light of its

decision.

Surveillance of implementation

The final phase of the WTO dispute settlement process is the sur-

veillance stage. This is designed to ensure that DSB recommen-

dations (based on adopted panel/Appellate Body reports) are im-

plemented. If a panel finds that an agreement has been violated, it

typically recommends that the member concerned bring the offend-

ing measure into conformity with its WTO obligations.52 Although

a panel may suggest means of implementation, it is left to members

to determine how to implement.53

Under the surveillance function, the offending member is required

to state its intentions with respect to implementation within 30
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days of the adoption of the applicable report(s) by the DSB. If im-

mediate implementation is impractical, a member is to be afforded a

reasonable period of time for implementation.54 Absent agreement,

that period of time may be set by arbitration. The DSU provides

that, as a guideline for the arbitrator, the period should not exceed

15 months.55 In the first six cases, the reasonable periods of time,

whether set by arbitration or by agreement, happened to be 15

months. In the next nine cases, the times ranged from 7 to 13

months, with a median of 8.3 months. Starting six months after the

determination of the reasonable period of time, the offending member

is required to report to each regular DSB meeting as to its progress

in implementation.56

If a party fails to implement the report within the reasonable

period of time, the prevailing party may request compensation.57 If

that is not forthcoming, it may request the DSB to authorize it to

suspend concessions (i.e. retaliate) owed to the non-implementing

party.58 DSB authorization is automatic, absent consensus to the

contrary, subject to arbitration of the level of suspension if requested

by the non-implementing member.59 To date, suspension of con-

cessions has been authorized in two cases – at the request of the

United States vis-à-vis the European Union in respect of the Bananas

case; at the request of Canada and the United States vis-à-vis the

European Union in respect of the Hormones case. In each case, the

level of suspension was set by arbitration.60 Suspension of con-

cessions is viewed as a last resort and the preference is for the non-

implementing member to bring its measure into conformity with its

obligations.61

The above-described rules on suspension of concessions work

without problem when it is agreed that there has been no imple-

mentation. However, if there is a disagreement over whether or not

there has been satisfactory implementation, the provisions of the

DSU do not work harmoniously.

On the one hand, Article 21.5 of the DSU provides that such a

disagreement shall be referred to the original panel, where available,

which shall issue its report in 90 days. It is unclear whether there is
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a requirement for consultations prior to such referral and whether

the DSB must make the referral. Likewise it is not clear whether

there is a right of appeal. Article 21.5 refers to using ‘‘these dispute

settlement procedures,’’ which arguably suggests that all of these

steps may be necessary (although, unlike the case of the panel pro-

cess, Article 21.5 does not provide that these other steps should be

expedited).

At the same time, Article 22.2 of the DSU provides that, on

request, the DSB must authorize suspension of concessions, absent

consensus to the contrary, within 30 days of the expiration of the

reasonable period of time. An Article 21.5 proceeding would nor-

mally not be completed within 30 days of the expiration of the rea-

sonable period of time. As a consequence, a number of questions

arise. Can the procedures be followed simultaneously or must the

Article 21.5 procedure precede the Article 22 procedure? Can the

deadline for DSB authorization of suspension pursuant to the nega-

tive consensus rule be suspended until completion of an Article 21.5

proceeding? Would the right to a decision absent negative consen-

sus still apply? These issues are not clearly dealt with in the DSU

and became quite controversial in the Bananas case. As a result, as

explained below, the ongoing review of the DSU has focused on

these issues.

2. The operation to date of the WTO dispute
settlement system

Generally speaking, the WTO dispute settlement system has oper-

ated well since the founding of the WTO on 1 January 1995. WTO

members have made extensive use of the system. To date, there have

been 175 requests for consultations, involving over 130 distinct

matters.62 Consultation requests since 1995 have been on the order

of 40–50 a year. This extensive use of the system suggests that

WTO members have confidence in it.

As noted above, a significant number of consultation requests

seem to have been resolved by the parties without the need for re-
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course to the panel process.63 It appears that roughly one-half of the

cases are resolved in this manner.

To date, there have been panels established in respect of 54

matters (involving some 70 total consultation requests). Of those 54

matters, 6 were later settled or abandoned. Of the remaining 48

matters, the DSB has adopted reports of panels and/or the Appellate

Body in 23 matters (17 after appeal). The remaining 25 matters are

at various stages in the dispute settlement process: 1 awaiting adop-

tion by the DSB; 3 on appeal; 5 panel reports pending adoption or

appeal; 8 in the panel process; 3 suspended for the moment; 5 in the

panel composition process.

So far the record of implementation of panel results has been

good. To date, all parties found not to be in compliance with their

WTO obligations have indicated that they intend to comply with

the DSB’s recommendations within a reasonable period of time. In

respect of the 23 completed cases, implementation has occurred in 8

cases and no implementation was required in 4 other cases.64 Of the

remaining 11 cases, the reasonable period of time for implementa-

tion has not expired in 7 cases.65 The remaining four cases are EC–

Bananas (two cases), EC–Hormones, and EC–Poultry. In the Bananas

case, the original panel was asked to consider the EU’s implement-

ing measures under Article 21.5 of the DSU and found that they

were WTO inconsistent. Serving as arbitrators under Article 22.6 of

the DSU, the original panel concluded that retaliation by the United

States of US$191.4 million would be equivalent to the level of nulli-

fication and impairment suffered by the United States. In the Hor-

mones case, the EU conceded that it had not implemented the DSB’s

recommendations. The original panel, acting as arbitrators under

Article 22.6 of the DSU, concluded that the level of nullification

and impairment suffered by the United States was US$116.8 mil-

lion and the level suffered by Canada was Can$11.3 million. Nego-

tiations in the Poultry case were ongoing as of 30 June 1999, the

reasonable period of time for implementation having expired on 31

March 1999.

Although the volume of cases submitted to the WTO has far ex-

ceeded the volume during comparable periods under GATT, the
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WTO dispute settlement system has coped reasonably well in meet-

ing the tight time-periods established by the DSU.

3. The review of the WTO Dispute
Settlement Understanding

At the time that the Uruguay Round negotiations were concluded

on 15 December 1993, ministers decided to ‘‘[i]nvite the WTO

Ministerial Conference to complete a full review of dispute settle-

ment rules and procedures under the [WTO] within four years of

the entry into force of the [WTO Agreement], and to take a decision

on the occasion of its first meeting after the completion of the re-

view, whether to continue, modify or terminate such dispute settle-

ment rules and procedures.’’66 The DSB did not complete the review

by the end of 1998 but currently hopes to complete the review by

the end of July 1999. It is possible, however, that the DSU review

will become part of the Seattle Ministerial process.

It is too early to know whether and how the DSU may be changed

as a result of the review. However, among the issues raised that are

particularly important are the following: (a) the operation of the

surveillance function, and in particular the need to define more pre-

cisely the relationship of Articles 21, 22, and 23 of the DSU; (b) the

adequacy of the WTO’s resources for processing disputes; (c) the

professionalization of panels; (d) transparency and access issues; and

(e) the problems of developing country member participation in the

system. So far, the focus of discussion has been on the first issue. The

second issue has been ignored, while the other three have only been

introduced. It is not likely that the 1999 review will produce major

action, except perhaps in respect of the first issue.

Before examining the five issues specified, it should be mentioned

that there are a number of proposals to improve various phases of the

panel and Appellate Body process. For example, there are proposals

to formalize the consultation process and to make it more of a dis-

covery procedure, to eliminate the interim review of panel reports,

and to grant remand authority to the Appellate Body. By and large,
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however, most members seem to believe that the system works in a

mechanical sense and that only some tinkering with the details of

the procedures is appropriate, with the exception of the first issue

discussed below.

Operation of the surveillance function: Articles 21, 22, and

23 of the DSU

As noted above, the time-frames specified in Articles 21.5 and 22 of

the DSU do not seem to have been appropriately coordinated. For

the sake of clarity and to avoid week-long DSB meetings such as

occurred in the Bananas case, members have committed themselves

to clarify this stage of the process. It is generally agreed that, if there

is no dispute over whether or not implementation has occurred at

the end of the reasonable period of time, then the prevailing party

should be entitled to seek compensation or authorization to suspend

concessions. It is also agreed in principle that, if there is a dispute

over whether or not implementation has occurred (for example, there

is a claim that the new measures are inconsistent with WTO agree-

ments), it is first necessary to determine whether or not there has

been implementation before moving to the issues of compensation

and suspension of concessions. It is also agreed that the determina-

tion of WTO consistency must be done in the WTO system and not

unilaterally.

The sticking point in the negotiations appears to be over the

amount of time that this determination should take, which in turn

depends on the procedures to be followed in making it. For ex-

ample, are consultations after the expiration of the reasonable period

of time needed (and, if so, for how long), must the DSB meet (and

how many times) to refer the matter for determination, should the

determination be made by the panel followed by a possibility of

appeal or only by the last instance (i.e. the Appellate Body if the

original matter had been appealed; the panel if it had not), must the

DSB adopt the determination, how quickly can authority to suspend

concessions be requested, and, if the amount of suspension is chal-

lenged, how long should the arbitration take? Some members do not
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want to add to the overall time of WTO dispute settlement, which

means that, if more time is devoted to this last phase of the process,

they want the time allocated to some other part of the overall pro-

cess to be reduced. Others argue that this part of the process is no

less important than the initial proceedings and therefore deserves a

similar amount of time. It seems that an agreement should be pos-

sible, but it may be difficult to reach if the issue becomes part of a

larger negotiation over a new round of trade negotiations.

WTO resources for processing disputes

The increase in dispute settlement activity in the WTO system

compared with the GATT system can be seen from the following

statistics on pages of panel findings:67

1986–1995 (GATT) 855 pages, or 86 pages/year

1996–1998 (WTO) 1,379 pages, or 394 pages/year

1999 to date (WTO) 563 pages in 6 months68

This increase is explained by an increase not so much in the number

of disputes (although that has taken place as well) but in their com-

plexity. Claims under more than one agreement were not possible

in the GATT system; in the WTO system, one-third of the cases

involve three or more agreements, while another one-third involve

two agreements. Moreover, the existence of the Appellate Body has

tended to make panel reports longer and more analytical and to give

panels an impetus to consider more of the claims made, lest a modi-

fication of the panel report by the Appellate Body result in the need

to start the case over.

Although there has been an increase in Secretariat resources de-

voted to dispute settlement (from panel secretaries to legal officers to

translators), that increase has not kept pace with the increase in the

workload. For example, the staff of the WTO Legal Affairs Division,

which has the principal responsibility for providing legal advice

to panels, has doubled since 1991, but the panel workload has in-

creased much more. More significantly, the burden placed on panel-
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lists has significantly increased in terms of the time that they must

devote to cases. Although the system has continued to function, it is

clear that problems of inadequate resources are leading to delays and

that WTO members may soon be forced to confront the reality that,

if more resources are not devoted to the system, its effectiveness may

decline significantly. To date, they have not done so.

Professionalization of panels

One of the proposals made in the review is to form a permanent

panel body, like the Appellate Body, from which all panellists would

be drawn. Although this idea is not ready for action in the near

future, it seems inevitable that the WTO system will have to move

in this direction. Currently, most panellists serve only once or twice.

Yet, as cases become more complex, particularly in respect of proce-

dural aspects and the evaluation of evidence, experience is ever more

necessary. A standing panel body would have a host of advantages: it

would speed the process because the time now taken for panellist

selection would be avoided and scheduling delays would be less

common; panellists would likely know each other and be able to

establish an effective working relationship immediately; panellists

would have greater expertise on procedural issues and could more

easily meet at short notice to deal with preliminary issues; consis-

tency of approach and results would be more easily achievable.

There are, of course, a few disadvantages. From the members’ per-

spective, there would be more expense. Nowadays most panellists are

not paid (except to reimburse travel and living expenses). The choice

of the members of the panel body would be difficult, given the im-

portance of their role. Depending on how members handled the se-

lection process and the importance given to nationality, there could

be a politicization of the system. Moreover, the use of professional

panellists would mean that delegates and government officials would

be much less involved in the process than at the moment, which

would mean there would be less contact with the realities of gov-

ernments and trade negotiations. In the end, however, these disad-

vantages do not seem so great, especially given that the same con-
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cerns exist in respect of the Appellate Body. Yet, in its case, they do

not seem to have prevented its emergence as an effective institution.

Transparency and access to the WTO dispute settlement
system

There have been complaints, particularly by non-governmental or-

ganizations, that the WTO dispute settlement system lacks trans-

parency and does not permit sufficient access for non-members. In

this regard, it is worth noting that panel and Appellate Body reports

(and all other WTO documents relating to specific disputes) are

issued as unrestricted documents and placed on the WTO website

immediately after their distribution to members.69

The United States has proposed that dispute settlement proceed-

ings be open to the public, that submissions be made public, and that

non-parties be permitted to file ‘‘friend-of-the-court’’ submissions

to panels. These matters are currently under discussion; it is un-

clear whether or not the proposals will be accepted. Some members

view the WTO system as exclusively intergovernmental in nature

and hesitate to open it to non-governments. In their view, if a non-

governmental organization wants to make an argument to a panel, it

should convince one of the parties to make it and, if no party makes

the argument, those members would view that as evidence that the

argument is not meritorious. Other members argue that the credi-

bility of the system would be much enhanced if it were more open

and that openness would have no significant disadvantages. Given

popular fears of globalization and the WTO’s connection therewith,

such increased credibility is viewed as essential to ensure the future

effectiveness of the WTO itself, as well as of the dispute settlement

system.

In this regard, it is noteworthy that the Appellate Body recently

ruled that panels have the right to accept non-requested submissions

from non-parties (such as NGOs).70 It remains to be seen to what

extent panels will exercise this right since the Appellate Body also

ruled that a panel could appropriately call such submissions to the
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attention of the parties and ask if the parties wished to adopt all or

part of them.

Developing countries and dispute settlement

Developing countries have made greater use of the WTO dispute

settlement system than they made of the GATT system. In some

cases, they are bringing claims that would not have been cognizable

under GATT, such as claims based on the Agreement on Textiles

and Clothing. Even allowing for this, they seem to be more active

users of the system than they were, as they have made some 40 con-

sultation requests. It is also noteworthy that they have become more

frequent targets of complaints (by both developed and developing

countries). Their greater involvement is undoubtedly good for the

system in the long run.

The DSU provides special treatment for developing countries in

a number of respects. For example, it provides the possibility (used

only once under GATT) of an expedited process (Article 3.12), that

special consideration should be given to developing countries in

consultations (Articles 4.10 and 12.10) and in the panel process

(Articles 8.10, 12.10, and 12.11), and that account should be taken

of developing country interests in the surveillance phase (Article

21.2, 21.7, and 21.8). There are also special provisions for least

developed countries (Article 24), although none of those countries

has been involved in the dispute settlement proceedings to date. By

and large, none of these provisions has been of great importance in

dispute settlement proceedings, mainly because they relate to pro-

cedures. There have been proposals for additional such provisions

considered in the DSU review, but they are not under very active

discussion at the moment.

The principal issue of interest to developing countries in the DSU

review has concerned the resource difficulty that many developing

countries face when they participate in the dispute settlement sys-

tem. For the moment, the DSU addresses this problem by requiring

the WTO Secretariat to provide legal assistance to such countries,71
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which it does through two staff lawyers in the Technical Coopera-

tion Division and through the use of lawyers (typically ex-Secretariat

employees) who are hired on a consultancy basis to provide assis-

tance on a regular (e.g. one day a week) or case-specific basis. The

Secretariat also conducts a number of training courses that either

include or are exclusively focused on dispute settlement. Earlier in

1999, a group of developed and developing countries announced

plans for an Advisory Centre on WTO Law, which would be an in-

ternational intergovernmental organization providing legal assis-

tance to developing countries in respect of WTO matters. It is not

known whether or not sufficient funding for the Centre will be

forthcoming, but a number of substantial pledges have been made.

The Centre seems to offer the best hope for a significant improve-

ment in dealing with inadequate developing country resources.

4. Conclusion

I noted in the spring of 1996 that there were five difficult cases on

the horizon that would severely test the WTO dispute settlement

system: Bananas, Hormones, Helms-Burton, Shrimp-Turtle, and Japan–

Film. The EU suspended its action against the US Helms-Burton

law, so no report was issued. A panel rejected the US complaint in

the Japan–Film case and the United States did not appeal. The reso-

lution of the Bananas and Hormones cases is described above, while

the reasonable period of time for implementation in the Shrimp-

Turtle case has not expired. Although the results in the four decided

cases were very controversial, so far the system seems to have sur-

vived relatively unscathed, no mean feat given that these severe tests

were imposed on it at the very beginning of its existence.

One must not be complacent, however. The solutions in Bananas

and Hormones are temporary in that the EU measures found to be

WTO inconsistent are still in place. Yet the possibility of retaliation

has acted as a sort of pressure relief valve for the moment. However,

long-term non-compliance could undermine the system if other less

powerful members ask themselves why they should accept adverse
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decisions if the major trading partners are unwilling to do so. More-

over, even if these cases have been processed successfully, a number of

other difficult cases are now wending their way through the system.

Many of them will not receive the media attention of those men-

tioned above, but they may pose difficult implementation problems

if violations are found.

Outside of these five cases, the record of implementation of panel/
Appellate Body decisions has been quite good. But members con-

tinue to bring difficult and potentially controversial cases. In the end,

the most difficult challenge facing the WTO dispute settlement sys-

tem is to promote and maintain an image of impartiality and compe-

tence, so as to give the decisions of the panels and Appellate Body a

degree of legitimacy and ensure their acceptability by WTO mem-

bers and, in the long run, by their citizens. At a minimum that will

require greater resources, increased professionalization, and increased

openness to the world at large.

Developments in WTO dispute settlement
( July 1999 – April 2001)

Since completion of the principal chapter in mid-1999, there have

been important developments in the operation of the WTO dispute

settlement system and continued efforts at negotiating reforms in

the Dispute Settlement Understanding (DSU).

Operation of the WTO dispute settlement system

There are three aspects of the operation of the dispute settlement

system that merit comment: first, the continued active use of the

system; second, the growth in the use of compliance proceedings;

and, third, the system’s overall implementation record.

The WTO dispute settlement system continues to operate at an

increasing level of activity, as the following table of panel/Appellate

Body reports adopted on a year-to-year basis demonstrates:
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Year Reports adopted

Compliance reports
adopted (including

suspension arbitrations) Total

1995 – – –

1996 2 – 2

1997 5 – 5

1998 11 – 11

1999 9 3 12

2000 14 6 20

2001 (3 months) 6 – –

As of mid-April 2001, there were eight active cases at the panel or

Appellate Body stage, plus five cases in the panel composition stage.

In addition, there were five active compliance panels. Thus, dispute

settlement activity in 2001 should be at least on a par with 2000.

This highlights the need to ensure adequate resources to run the

system.

Second, as is evident from the above statistics, there is an increas-

ing resort to compliance proceedings, which is probably not a desir-

able development. It suggests that some WTO members are making

only minor changes to measures found to be WTO inconsistent,

perhaps hoping that they will be able to postpone full compliance

until the complaining member completes a second round of dispute

settlement proceedings.

Third, the system continues to have a strong overall implemen-

tation record. As of early April 2001, panel and/or Appellate Body

reports had been adopted in 49 cases. In 7 cases, no implementation

was required; in 9 cases the period for implementation had not ex-

pired. Of the remaining 33 cases, implementation has occurred

in 24, or approximately 75 per cent of the cases. On the nine prob-

lematic cases,

. two have been preliminarily settled (EC–Bananas, at long last as

of 11 April 2001, and Japan–Agricultural Products);
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. four are in compliance proceedings (US–Foreign Sales Corporations

(FSC), US–Shrimp, Canada–Dairy and Mexico HFCS).

. and one is in negotiations (Turkey–Textiles, the time for imple-

mentation having expired only recently).

Thus, for the moment, only two cases present long-term compliance

problems: EC–Hormones, where non-compliance was conceded in

1999 and the United States and Canada have taken retaliatory

action; and Brazil–Aircraft, where Canada has started a second com-

pliance proceeding (and where Brazil has initiated a new panel pro-

ceeding against Canada in the same sector). Although continued

non-settlement of these two cases is unfortunate, they are the ex-

ceptions to an otherwise strong record in compliance. The existence

of such unsettled cases has raised the question, however, of whether

the remedies available under WTO rules need to be improved. It

can be argued that the current structure of compliance proceedings

encourages foot-dragging and that the ultimate WTO remedy for

compliance – ‘‘retaliation’’ through trade sanctions – may not always

be effective.

Reform of the Dispute Settlement Understanding

The 1998–1999 DSU review process failed to reach agreement on

any changes to the DSU. However, prior to the Seattle Ministerial, a

number of countries proposed to modify DSU Articles 21 and 22 to

clarify their relationship so as to avoid the problems that arose in the

Bananas case.72 In particular, the proposal would have provided a

clear sequence of procedures to be followed in disputes over imple-

mentation. In such cases, the dispute would be referred to a compli-

ance panel for a decision within 90 days. If the panel were to find

that there had not been implementation (i.e. the offending measure

had not been brought into conformity with WTO obligations), the

prevailing party could then immediately request authorization to

retaliate by suspending concessions. Such a request would normally

not be allowed, however, in the absence of a compliance panel find-

ing of non-implementation. In order to maintain the current overall
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time-frame for completing a case, a number of adjustments were

made to reduce the time devoted to the consultation and panel

stages. In addition, the rights of third parties would have been sig-

nificantly expanded and a number of minor modifications made.

Following the lack of action in Seattle, the amendment was pro-

posed for adoption by the General Council in early 2001,73 but no

action had been taken as of April 2001. Although there is signifi-

cant support for the proposed clarification of the Article 21–22 re-

lationship, a number of sticking points are preventing adoption of

the proposal. First, some members are concerned that the reduction

in the time devoted to the panel process is not desirable, particularly

for smaller members. Second, there is a desire on the part of some

members to have other DSU issues addressed in the amendment, such

as greater transparency (favoured by the United States) or limits on

changing the list of products that are subject to retaliation (favoured

by the European Union). As a result, it seems that the proposed

amendment, as well as the other reforms mentioned in the principal

chapter, will remain ripe for consideration at the Doha Ministerial.

Assuming the EU–US settlement holds in Bananas, the WTO

dispute settlement system will have one less controversial case to

deal with. Others remain. While environmental groups took some

satisfaction in the rejection by the panel and Appellate Body of

the Canadian challenge to the French ban on asbestos, the ongoing

compliance proceeding in the Shrimp case could engender contro-

versy in the run-up to Doha if the decision raises issues of concern to

environmental groups. Another potentially controversial compliance

proceeding is the FSC case because of its large trade impact (US$4

billion according to the EU). Thus, the operation of the WTO dis-

pute settlement system will likely be a significant issue at Doha.
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Notes

1. The cut-off date for statistics in this paper was 30 June 1999.
2. Robert E. Hudec, Enforcing International Trade Law, Salem, NH: Butter-
worth Legal Publishers, 1993.
3. Of the 25 panel reports circulated in the five-year period from 1986 to
1990, only 3 were not adopted. Of the 24 reports circulated in the five-year
period from 1991 to 1995, 11 were not adopted.
4. William J. Davey, ‘‘Dispute Settlement in GATT,’’ Fordham Journal of In-
ternational Law 11(1), 1987, 51.
5. See, generally, David Palmeter and Petros C. Mavroidis, Dispute Settlement in
the World Trade Organization: Practice and Procedure, The Hague: Kluwer Law
International, 1999.
6. One of the annexes to the Marrakesh Agreement Establishing the World
Trade Organization (‘‘WTO Agreement’’) is the General Agreement on Tariffs
and Trade 1994 (‘‘GATT 1994’’), the basic provisions of which are essentially
identical to the General Agreement on Tariffs and Trade of 1947, although
GATT 1994 also includes several understandings on GATT 1947 provisions
and incorporates various past acts of the GATT 1947 contracting parties. GATT
1994 does not change the text of GATT 1947 Articles XXII and XXIII, which
were the basis for dispute settlement in the GATT system and are the basis of
the WTO system. The DSU, which is also an annex to the WTO Agreement,
extensively elaborates the procedures to be followed in WTO dispute settle-
ment. Article 3.1 of the DSU provides: ‘‘Members affirm their adherence to the
principles for the management of disputes heretofore applied under Articles
XXII and XXIII of GATT 1947, and the rules and procedures as further ela-
borated and modified herein.’’
7. This is an oversimplification of the provisions of Article XXIII. In fact, it
covers either of two situations – where benefits accruing to a member under
the agreement have been nullified or impaired or where attainment of the ob-
jectives of the agreement has been impeded – that arise as a result of one of
three reasons: the failure of a member to carry out its obligations, the applica-
tion by a member of any measure (whether or not it conflicts with the agree-
ment), or the existence of any other situation. Of the six possible combinations,
the vast majority of cases involve allegations of nullification or impairment
arising from a failure of a member to carry out its obligations. A few cases –
referred to as non-violation cases – involve allegations of nullification or im-
pairment by a measure not in conflict with the agreement. No panel reports
have been based on an impedance of the objectives of the agreement or on the
existence of any other situation, although allegations thereof have occasionally
been made.
8. See General Agreement on Trade in Services, Articles XXII and XXIII;
Agreement on Trade-Related Aspects of Intellectual Property Rights, Article
64; Agreement on Agriculture, Article 19; Agreement on the Application of
Sanitary and Phytosanitary Measures, Article 11; Agreement on Technical Bar-
riers to Trade, Article 14; Agreement on Trade-Related Investment Measures,
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Article 8; Agreement on Implementation of Article VI of the GATT 1994
(Antidumping Agreement), Article 17; Agreement on Implementation of Ar-
ticle VII of the GATT 1994 (Customs Valuation Agreement), Article 19;
Agreement on Preshipment Inspection, Article 8; Agreement on Rules of Ori-
gin, Articles 7–8; Agreement on Import Licensing Procedures, Article 6;
Agreement on Subsidies and Countervailing Measures, Article 30; Agreement
on Safeguards, Article 14. The DSU may also be applied by plurilateral agree-
ments. See Agreement on Government Procurement, Article XXII. Appendix
2 of the DSU contains a list of special or additional dispute settlement rules in
WTO agreements that prevail over DSU rules (DSU, Article 1.2). For an in-
terpretation of the relationship of these special and additional rules to the DSU
rules, see Guatemala–Anti-Dumping Investigation Regarding Imports of Portland
Cement from Mexico, Appellate Body Report, adopted on 25 November 1998,
WT/DS60/AB/R. For a discussion of dispute settlement in respect of textile
products and in particular the role of the Textiles Monitoring Body vis-à-vis
that of dispute settlement panels, see United States–Measures Affecting Imports of
Woven Wool Shirts and Blouses, Panel Report, adopted on 23 May 1997, WT/
DS33/R, paras. 7.18–7.21.
9. Understanding on Rules and Procedures Governing the Settlement of Dis-
putes (DSU), Article 3.7.
10. DSU, Article 5. In fact, I am aware of no cases where this provision was
invoked. The DSU also provides for ad hoc arbitration on agreement of the
parties (Article 25).
11. The equivalent provisions are listed in a footnote to DSU, Article 4.11.
12. DSU, Article 4.11.
13. DSU, Article 4.3. If a member does not respond to a request within 10
days or does not enter into consultations within 30 days, the requesting mem-
ber may proceed directly to request the establishment of a panel. In cases of
urgency, consultations are to be held within 10 days of a request.
14. DSU, Article 4.7. In cases of urgency, a panel may be requested after 20
days.
15. WTO Agreement, Article IV:3. See also DSU, Article 2.1.
16. The wording of the relevant DSU provision is: ‘‘the DSB meeting follow-
ing that at which the request first appears as an item on the DSB’s agenda’’
(Article 6.1). This has led some members to argue that the second request must
be made at the next DSB meeting. If the requests are not consecutive, these
members argue that the panel need not be established by the DSB. So far, this
view is shared by only a few members.
17. DSU, Article 6.1.
18. The DSB’s Rules of Procedure in effect require that a request for an item to
appear on the agenda must be made 11 days in advance of the meeting because
the agenda is circulated 10 days in advance of the meeting. Although the
matter is disputed, the practice seems to be developing that it is not appropri-
ate to put a request for the establishment of a panel on the agenda until the 60-
day consultation period has expired. Thus, in practice at the moment, the first
panel request will not be considered at a DSB meeting until 71 days after the
request for consultations. Thereafter, the DSU provides that the complaining
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party may request a second meeting within 15 days of the first. Thus, even
with the possible inconvenient interference of weekends and other non-working
days, a determined complainant should be able to ensure that a panel is estab-
lished within 90 days of its request for consultations.
19. The DSU provides for the possibility of using five panellists (Article 8.5).
Such panels were used in the early years of GATT. All of the WTO panels to
date have consisted of three panellists.
20. DSU, Article 8.6.
21. Based on the 45 panels selected to date. The range was from 12 to 140
days.
22. DSU, Article 8.7.
23. DSU, Article 8.1.
24. DSU, Article 8.3.
25. DSU, Article 8.10.
26. Some individuals are counted in more than one category in light of their
experience.
27. Switzerland – 18; Australia – 12; New Zealand – 12; Hong Kong/China
– 9; Brazil – 7; South Africa – 6; Canada – 5; Czech Republic – 5; Norway –
5; Egypt – 4; Germany – 4; Sweden – 4; Belgium – 3; Colombia – 3; Finland
– 3; Israel – 3; Mexico – 3; Poland – 3; Thailand – 3; Chile – 2; India – 2;
Japan – 2; Singapore – 2; United States – 2; and one each from Argentina,
Austria, Bulgaria, Costa Rica, France, Hungary, Iceland, Korea, the Nether-
lands, the Philippines, Slovenia, Uruguay, and Venezuela.
28. DSU, Article 8.9.
29. WT/DSB/RC/1, 11 December 1996. See, generally, Gabrielle Marceau,
‘‘Rules on Ethics for the New World Trade Organization Dispute Settlement
Mechanism,’’ Journal of World Trade 32(3), June 1998, 57. The Appellate Body
had previously adopted similar rules on the basis of an earlier draft. It modified
its rules in light of the final text adopted by the DSB – WT/AB/WP/1; WT/
AB/WP/2.
30. WT/DSB/RC/1, Article II, ‘‘Governing Principle,’’ para. 1.
31. Ibid., Article III, ‘‘Observance of the Governing Principle,’’ para. 1.
32. DSU, Article 7.1. Article 7.3 allows the DSB to authorize its chairperson
to draw up terms of reference in consultation with the parties. Such author-
ization was granted in one case (WT/DSB/M/12) and the chair’s designee
brokered an agreement between the parties on non-standard terms of reference.
See WT/DS22/6.
33. DSU, Article 11.
34. DSU, Article 6.2. This provision is interpreted in European Communities–
Regime for the Importation, Sale and Distribution of Bananas, Appellate Body Re-
port, adopted on 25 September 1997, WT/DS27/AB/R.
35. Panels have relatively broad discretion to craft their own working proce-
dures. For example, they can revise the standard working procedures listed in
DSU Appendix 3 after consulting the parties (DSU, Article 12.1).
36. DSU, Appendix 3.
37. DSU, Article 13.
38. DSU, Article 15.1.
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39. DSU, Article 15.2.
40. DSU, Article 10.
41. DSU, Articles 14 and 19.
42. DSU, Article 12.8. The goal is three months in case of urgency.
43. DSU, Article 12.9.
44. The Appellate Body is established and regulated by Article 17 of the
DSU. Its working procedures, which it is authorized to draw up itself in con-
sultation with the chairperson of the DSB and the Director-General, are con-
tained in WT/AB/WP/1.
45. The first seven members of the Appellate Body were James Bacchus
(USA), Christopher Beeby (New Zealand), Claus-Dieter Ehlermann (Germany),
Florentino Feliciano (the Philippines), Said El Naggar (Egypt), Julio Lacarte-
Muro (Uruguay), and Mitsuo Matsushita ( Japan). Ehlermann, Feliciano, and
Lacarte-Muro were deemed to have initial two-year terms and were reappointed
to four-year terms on expiration of those initial terms. Only one reappointment
is permitted (DSU, Article 17.2).
46. Appellate Body Working Procedures, rule 4(3).
47. Appellate Body Working Procedures, rule 6(2).
48. DSU, Article 17.6.
49. DSU, Article 17.13.
50. See, e.g., Canada–Certain Measures Affecting Periodicals, Appellate Body Re-
port, adopted on 30 July 1997, WT/DS31/AB/R.
51. DSU, Article 17.5. In recent cases, 90 days has been the standard.
52. As a consequence, WTO remedies are typically viewed as prospective in
nature. No reparation of past damage is awarded.
53. DSU, Article 19.1.
54. DSU, Article 21.3.
55. DSU, Article 21.3.
56. DSU, Article 21.6.
57. DSU, Article 22.2.
58. DSU, Article 22.2 and 22.6.
59. DSU, Article 22.6 and 22.7.
60. In the Bananas case, the level of suspension requested was US$520 million
and the amount authorized was US$191.4 million (WT/DS27/AB/R, op. cit.).
In the Hormones case, the amounts requested were US$202 million and Can$75
million. The amounts authorized were US$116.8 million and Can$11.3 million
(WT/DS26/AB/R; WT/DS48/AB/R).
61. DSU, Articles 3.7 and 22.1.
62. Since consultation requests involving a single measure may be made by
several members, the number of consultation requests may overstate the num-
ber of disputes. Although there may be some imprecision in counting ‘‘matters,’’
the concept is a useful one for approximating the true number of disputes.
63. It is not possible to give a precise number of settlements. Although mem-
bers are supposed to notify mutually agreed solutions to the DSB (DSU, Article
3.6), it appears that this requirement is often not respected. Moreover, a fair
number of cases are simply not pursued, presumably because it is felt that there
is no valid claim.
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64. The eight cases are US–Gasoline, Japan–Alcohol Taxes (compensation pro-
vided for delayed implementation of one measure), US–Underwear, US–Shirts &
Blouses, Canada–Periodicals, India–Patents (two cases), and Argentina–Textiles.
The four cases where the complainant lost were Brazil–Desiccated Coconut, Japan–
Film, EC–LAN Computer Equipment, and Guatemala–Cement.
65. In one of the seven cases, Australia–Salmon, implementation was due by
6 July 1999 and did not occur. However, in another, Indonesia–Autos, imple-
mentation was announced prior to expiration of the reasonable period of time.
66. Decision on the Application and Review of the Understanding on the
Rules and Procedures Governing the Settlement of Disputes, in the Agreement
Establishing the World Trade Organization, signed Marrakesh, 15 April 1994,
Annex 4.
67. The date of circulation to members is used to assigned reports to specific
years. The page totals focus only on the pages of panel findings, because most
of the rest of the report is a detailed summary of the parties’ arguments and,
although its preparation is sometimes time consuming, it is largely a question
of editing existing texts, whereas panel findings are the analytical part of the
report and must be drafted from scratch.
68. This statistic may be somewhat misleading because 13 reports were circu-
lated in the first half of 1999 and it is likely that far fewer will be circulated in
the second half. Although at least eight reports are scheduled to go to the par-
ties in the second half of 1999, translation delays may mean that a smaller
number of reports are circulated to members.
69. A party may request that a panel report be restricted for up to 10 days
after its issuance, but no party has ever done so.
70. United States–Import Prohibition of Certain Shrimp and Shrimp Products, Ap-
pellate Body Report, adopted on 6 November 1998, WT/DS58/AB/R, paras.
99–110.
71. DSU, Article 27.2.
72. WT/MIN(99)/8 & Corr. 1.
73. WT/GC/W/410 & Add. 1–3.
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6

Fishery Subsidies and the WTO

David K. Schorr

In July of 1999, as this book was going to press, momentum was

building among members of the World Trade Organization (WTO)

to include the issue of environmentally harmful fishery subsidies on

the negotiating agenda for a new round of WTO talks. If the issue is

included in the next round, it will constitute a potential watershed

for the WTO, representing the first time the WTO has acted in

serious pursuit of ‘‘win–win’’ outcomes for trade and sustainable

development.

The economic and environmental illogic of many fishery subsidies

should make addressing them within the WTO seem an obvious

proposition. But the issue has been controversial from a variety of

perspectives. Remaining questions range from lingering doubts pro-

fessed in some quarters about the need for international action on

fishery subsidies at all, to more serious questions about the need for

action within the context of the multilateral trade system.

This chapter provides some basic background on this rapidly evolv-

ing issue, beginning with an overview of the nature of the fishery

subsidies problem, then moving through a brief critical examina-

tion of existing international disciplines on fishery subsidies, and clos-

ing with some preliminary thoughts about the potential for future

WTO fishery subsidies disciplines.



1. The nature of the problem

Fish caught in the oceans of the world provide a vital food source to

billions of people, and an essential livelihood to fishermen and fish-

ing communities on every inhabited coastline. But the world’s fish-

eries are in trouble. In 1996, the UN Food and Agriculture Orga-

nization (FAO) estimated that 60 per cent of the world’s fisheries

are overexploited or already exploited at maximum rates.1 One major

factor contributing to this fisheries crisis is the simple fact that there

are too many fishing boats chasing too few fish. In fact, some experts

have estimated that the world’s fishing fleets have nearly two and

a half times the fishing capacity needed to harvest fish stocks in

an economically optimal and environmentally sustainable manner.2

What keeps so many fishing boats afloat, even as fish stocks shrink?

In many cases, the answer is huge government payments that pro-

mote excess harvesting capacity and reward unsustainable fishing

practices. These subsidies, many of which are administered in open

violation of existing international trade rules, constitute a profound

failure of both economic and environmental policy.

The range and scale of subsidization

The practice of providing governmental support to the fishery sector

is widespread among major fishing nations. Although precise data

remain elusive – obscured by a universal lack of transparency in

subsidy regimes – the basic facts are not much in doubt. Govern-

ments around the world are providing billions of dollars in subsidies

annually to the fishery sector, for a wide variety of purposes, and in

many different forms. Although smaller in absolute amounts than,

for example, subsidies to the agricultural sector, these payments are

conservatively estimated to be roughly 20–25 per cent of the annual

revenues of the commercial fishing industry.3

Subsidies commonly granted to the fishery sector include:4

. grants, low-cost loans, loan guarantees, or tax incentives to pro-

mote vessel construction or repair, or the acquisition or mod-

ernization of fishing gear;
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. price supports for fish and fish products;

. grants, low-cost loans, or other financial benefits to support the

transportation or processing of fish or fish products;

. income or wage supports, or unemployment or other social bene-

fits for fishermen and their families;

. export promotion programmes;

. provision of discounted or free marine insurance;

. governmental promises to reimburse vessel owners for fines or

impoundments imposed by foreign authorities;

. construction or maintenance of port facilities;

. construction or maintenance of housing or other community

infrastructure specifically for fishermen;

. provision of fuel or tax credits or other rebates to offset the cost

of fuel;

. provision of access rights to domestic fisheries, or payment or

subsidization of payments for access to foreign fisheries;5

. government campaigns to promote consumption of fish and fish

products;

. grants to support research and development of fishery technology;

. grants to support fisheries management;

. vessel buy-back programmes;

. worker retraining.

Naturally, not all of these subsidies should be considered harm-

ful or illegitimate. The key distinction is between those subsidies

that promote unsustainable fishing (especially by encouraging over-

capacity or excess effort) and those that promote a transition to sus-

tainable fisheries (especially by encouraging reductions in capacity

and effort, by encouraging environmentally responsible fishing tech-

niques, or by promoting sustainable community development).6

This distinction is not always easy to apply. Is an income support

programme helping a depressed fishing community adjust to new

limits on the available resource, or is it artificially maintaining the
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workforce for an oversized national fleet? Is a vessel buy-back pro-

gramme truly reducing total effective capacity, or is it just a shell

game that moves boats around while promoting additional invest-

ments in fishing capital? Is a gear modernization programme help-

ing fleets adopt cleaner fishing practices, or is it just underwriting

operating costs? Questions of this kind will have to be confronted in

detail by any serious scheme to reduce harmful fishery subsidies. But

in assessing the adequacy of current international rules, it is enough

to begin with the widely accepted fact that ‘‘capacity-enhancing’’

subsidies greatly outweigh ‘‘capacity-reducing’’ or ‘‘conservation’’

subsidies in the fishery sector.7

Lack of transparency in the administration of fishery subsidies has

also made it difficult to discover exactly how much subsidization is

going on. Different estimates have been offered by a variety of ex-

perts. One commonly cited figure – based on data published by the

FAO in 1992 – puts annual fishery subsidies in the range of US$54

billion.8 But this FAO figure was not a direct estimate of known

subsidies. Rather, the FAO calculated the difference between the

gross revenue to the worldwide commercial fishing fleets (value of

landed catch) and their total estimated annual operating and capital

costs. The result was a ‘‘deficit’’ of US$54 billion. The portion of

this deficit met through government support has been speculated to

range from half to all.9 Another observer has argued that the US$54

billion figure ‘‘could be off in either direction, depending upon how

one resolves uncertainties both in data and in definition.’’10 The

WTO Secretariat has succinctly concluded: ‘‘Even if these figures are

not universally accepted, they cannot be ignored.’’11

A more direct effort to calculate fishery subsidies – perhaps the

most comprehensive effort to date – is found in a 1998 World Bank

technical paper by Mateo Milazzo, an official of the United States

National Marine Fisheries Service.12 Milazzo analysed public data

about the budgets and practices of fisheries agencies from selected

fishing countries, and concluded that worldwide fishery subsidies

total between US$14.5 and US$20.5 billion annually.13 Milazzo’s

bottom line excludes subsidies aimed at reducing overcapacity, and

Milazzo admits he omitted potentially significant sources of govern-
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mental support from the scope of his review. He concludes that his

estimates ‘‘probably err on the low side, perhaps by a considerable

margin.’’14

These and other efforts to examine fishery subsidization are all

necessarily general and imprecise. Exercises are now under way in

various forums – including the FAO, the Organisation for Economic

Co-operation and Development (OECD), the Asia-Pacific Economic

Cooperation Conference (APEC), and domestically within several

countries – that may add substantially to the available data. For

the moment, it is safe to assume that subsidies to the fishery sector

amount to many billions – and perhaps tens of billions – of dollars

per year. This is a staggering level in an industry whose total rev-

enues are in the range of US$70–80 billion.15

The links to fisheries depletion and trade distortion

Subsidization on the scale described above unavoidably raises the

level of industry-wide capitalization and fishing effort, with conse-

quent pressures on the resource base.16 A stark fact suggests that

subsidies are playing a significant role in fisheries depletion: the

world’s most depleted fisheries are often those that are dominated by

fleets from countries with the largest fishery subsidy programmes.

Despite occasional voices to the contrary, the conclusion that sub-

sidies help drive fishing overcapacity pervades the literature from

both official and non-governmental sources.17 Those who argue other-

wise have generally failed to explain how such massive infusions of

income could do otherwise than encourage the growth or mainte-

nance of capacity. And the historical fact remains that subsidies to the

fishery sector have gone hand in hand with a dramatic expansion of

fishing capacity and with the collapse or threatened collapse of many

of the world’s principal commercial fisheries.18

Still, in the debate over how best to address the world’s fisheries

crisis, there are some who argue that subsidies should not be con-

sidered a problem in themselves. Rather, they hold, the fundamental

cause of both overcapacity and overfishing is the failure of govern-
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ments to impose proper limits on permissible catches of fish. Ac-

cording to this view, if you limit legal takes of fish, excess levels of

capacity and subsidization become the financial problems of busi-

nesses and governments, but not the cause of overfishing. This ar-

gument merely begs the question, however. Even if the fundamental

cause of overfishing is the failure to manage fishing effort, this

hardly means that subsidies on the order of 20–25 per cent of in-

dustry revenues ought to be ignored. The scope of the fisheries crisis

requires the use of every tool reasonably available to reduce unsus-

tainable fishing effort. Fisheries management regimes will not reach

their full potential overnight. And even the best management regimes

will be subject to problems of compliance and long-term political

stability. Capacity-enhancing subsidies will serve only to maintain

special interest constituencies that may not always favour the rapid

development, smooth functioning, or longevity of effective manage-

ment regimes.

Besides, a serious effort to address fisheries subsidies would neces-

sarily include increased attention to fisheries management issues.

Clarification of the economic issues surrounding subsidies would

contribute to more transparent and rational approaches to manage-

ment, and would help highlight the need for husbandry of marine

resources. Similarly, the subsidies discussion could help bring a new

level of political attention to fisheries issues more generally. Mean-

while, at the international level, agreeing new management regimes

will depend in part on the ability of fishing nations to negotiate the

allocation of fishing rights. A shared view of the legitimate levels of

government support for fishing fleets and communities would help

establish the proper context for such allocations. This last point is

especially relevant where the evolution of developing-country fish-

eries is concerned. And, finally, environmentally positive subsidies

will likely be required to assist in the transition to sustainability.

International cooperation on the definition, provision, and adminis-

tration of those subsidies would be a useful input into discussions

about improved management.

The trade impacts of fishery subsidies have also been the focus

of increasing attention. Although the fishery sector is not especially
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large in comparison with the global economy, its economic and

social importance is not slight. Fish trade represents a significant

source of foreign currency earnings for many developing countries –

a dependency that is increasing steadily.19 Unfortunately, current

empirical knowledge about the trade consequences of fishery sub-

sidies is thin. But it has been broadly accepted that subsidies as large

as those now granted to various national fishing industries must

have significant impacts on the international market.20 In any case,

concern with the trade implications of fishery subsidies has been

rising.21 A recent commitment by Pacific Rim nations gathered

under the auspices of APEC to address fishery subsidies as a prior-

ity trade issue is further evidence of this growing consensus. As the

WTO Secretariat has put it:

Although the precise identification and quantification of sub-

sidies in the fisheries sector has not yet been fully undertaken,

consensus exists that fisheries subsidies are widespread, trade

distorting and undermine the sustainable use of fish resources.22

2. Existing disciplines on fishery subsidies

Many subsidies to the fishery sector make such little economic or

environmental sense that it is easy to wonder why governments do

not simply reduce them without the need for external disciplines.

But fishery subsidies have tended to prove the basic rule that gov-

ernment economic supports are politically much easier to initiate

than to terminate. This does not mean that governments always prove

unable to make hard choices. Countries such as Iceland, New Zea-

land, and Norway have already demonstrated that, with sufficient

national will, harmful fishery subsidies can indeed be eliminated one

country at a time. But the fact remains that – as in other sectors

such as agriculture – fishery subsidies will likely need to be reduced

in the context of concerted international action to do so. Despite the

arguments of many classical economists – who would urge govern-

ments to reduce subsidies simply out of prudent national policy –

governments and industry participants alike often believe that the
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reduction of their own subsidies will leave them at a competitive

disadvantage, unless other countries do the same. ‘‘No unilateral

disarmament!’’ is thus a war cry frequently heard.

Currently, the only international disciplines directly applicable to

fishery subsidies are those contained in a new non-binding ‘‘plan of

action’’ recently adopted by the FAO, and the binding but more

general rules about subsidies maintained by the WTO system.23

Each of these is discussed briefly below.

The FAO International Plan of Action

In February 1999, the FAO’s Committee on Fisheries adopted the

first international instrument specifically aimed at reducing over-

capacity in the fishing industry. The International Plan of Action

for the Management of Fishing Capacity (IPOA) is a non-binding

agreement under which FAO members volunteer to assess levels of

capacity in their national fishing fleets, and then to come forward

with plans for the management of that capacity. The IPOA singles

out subsidies as a potentially negative factor and calls on countries

to assess the impacts of their own subsidies and to ‘‘reduce and pro-

gressively eliminate’’ those that contribute to overcapacity.24 The

IPOA also instructs the FAO Secretariat to collect ‘‘all relevant in-

formation and data’’ about such subsidies.25

The FAO IPOA represents a significant step for the international

community. If fully implemented, the IPOA could go a long way

towards resolving the fishery subsidies problem. There are, however,

several reasons most observers have been cautious in their hopes that

the IPOA will fully deliver.

First, the voluntary nature of the IPOA is explicitly stated in its

leading paragraphs,26 and is repeatedly emphasized in the hortatory

language of its key provisions. In the absence of binding obligations

(and of any enforcement mechanism), it is reasonable to fear that

implementation of the IPOA may suffer the very imperfect fate of so

many other hortatory international agreements.
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Second, although the IPOA will offer a forum for developing in-

ternational consensus on the definition and measurement of fishing

capacity,27 it is unclear to what extent this will prove a fruitful op-

portunity for dealing with a number of the difficult technical and

political details specific to the subsidies problem.

Third, even if the IPOA produces increased consensus about the

nature of the problem, it is poorly designed to produce strong in-

ternational solutions to the subsidies issue – particularly where com-

petitive interactions among national fleets are perceived. The IPOA

relies on a model of simultaneous but unilateral actions by fishing

nations to manage capacity. No provision is made for ensuring the

mutuality of subsidies reductions.

Fourth, the IPOA is relatively weak in dealing with the export of

fishing capacity28 and with the impacts of distant water fleets29 –

both areas in which fishery subsidies can play a particularly negative

role.

Finally, rational management of the fishery subsidies issue will

require attention to their trade impacts. The IPOA does not deal

with this dimension of the issue, and several governments were ada-

mant during the IPOA negotiations that such questions be left to

the exclusive jurisdiction of the WTO.

In short, with some FAO members still quite resistant to any se-

rious conversation about subsidies – even in the relatively safe con-

text of efforts to manage capacity – the voluntary and often vague

provisions of the IPOA may simply prove too narrow and too weak

to impose real disciplines on fishery subsidies in the near term. This

does not mean governments or advocates should relax their interest

in full implementation of the IPOA, but only that the IPOA alone

may prove an insufficient instrument.

Current WTO rules

Currently, the only binding international legal disciplines on fishery

subsidies are those administered by the WTO. The multilateral
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trading system has long considered subsidies as potential non-tariff

barriers to trade. Although initial limits on subsidies under the Gen-

eral Agreement on Tariffs and Trade (GATT) (1947 version) were

relatively weak, the rules have undergone steady evolution, parti-

cularly since the 1970s. At present the core multilateral subsidies

disciplines are set forth in the WTO’s Agreement on Subsidies and

Countervailing Duties (‘‘Subsidies Agreement’’), except for agricul-

tural subsidies, which are covered by the Uruguay Round Agreement

on Agriculture (‘‘Agriculture Agreement’’).30 Despite some obvious

similarities between agricultural and fisheries subsidies, fisheries

products were specifically excluded from the terms of the Agriculture

Agreement.31 Thus, since 1994, fishery subsidies have been subject

to the general limits of the Subsidies Agreement.

The right to challenge

Unlike the Agriculture Agreement – which provides a framework

for the specific control and phased reduction of agricultural subsidies

– the WTO Subsidies Agreement provides only a set of general rules

and an adversarial form of control. Under the Subsidies Agreement,

a narrow class of subsidies is ‘‘prohibited’’ (so-called ‘‘red light’’

subsidies), while another narrow class is explicitly permitted (‘‘non-

actionable’’ or ‘‘green light’’ subsidies). The majority of subsidies fall

into a middle category of ‘‘actionable’’ (‘‘amber light’’) subsidies,

which can be subject to challenge if they cause certain kinds of harm

to the complaining party.

The ‘‘red light’’ and ‘‘green light’’ categories appear to have only

limited applicability in the fishery sector. The only subsidies pro-

hibited outright by the ‘‘red light’’ are those directly promoting

either export performance or import avoidance (i.e., the inclusion of

domestic parts or labour). Only a fraction of fishery subsidies likely

fall within this prohibited category.32 On the flip side, the ‘‘green

light’’ permits subsidies for certain research activities, for general

assistance to disadvantaged geographic regions, and for adapting

existing facilities to new environmental regulatory requirements.

Oddly, the environmental category (the ‘‘green light for green sub-
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sidies’’) may be the least applicable of all. It appears to apply mainly

to subsidies for retrofitting industrial plants with pollution abate-

ment equipment. Subsidies for fishing capacity reductions (such as

vessel buy-back and worker retraining programmes) would not qual-

ify. Even subsidies for environmentally motivated fishing gear mod-

ifications may fall outside the ‘‘green for green’’ box, which applies

only to technology adopted specifically to meet new legal require-

ments, and which may be limited to equipment designed to reduce

‘‘pollution’’ (rather than, for example, to reduce bycatch).33 The non-

actionable categories for research and regional development, on the

other hand, may have broader application to some fishery subsidy

programmes.

Thus, for most fishery subsidies, the question is whether they can

be successfully challenged under the ‘‘amber light’’ rules. The stakes

are relatively high – a successful challenge can lead to a WTO re-

commendation calling for the removal of the challenged subsidy or,

alternatively, to the imposition of countervailing duties against the

offending member. In order to prevail, a complainant must show

two things: first, that a given government support meets the Agree-

ment’s definition of a ‘‘subsidy’’; and, second, that the subsidy is

actionable and causes one of several kinds of harm described by the

Agreement.

Is it a ‘‘subsidy’’?

Article 1 of the Subsidies Agreement defines ‘‘subsidy’’ as any benefit

conferred on an industry as a result of:

. a direct transfer of government funds (e.g. grants, loans, equity

infusions) or potential direct transfers (e.g. loan guarantees);

. forgone government revenues (e.g. tax credits or rebates);

. the provision of goods or services other than ‘‘general infrastructure’’

(e.g. a fishing net, not a navigational buoy);

. payments to any private funding mechanism by which any of the

foregoing is accomplished;

. price or income supports generally.
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To be covered by the Subsidies Agreement, a subsidy must also be

‘‘specific to an enterprise or industry or group of enterprises’’ (as op-

posed to available to or for the benefit of a broad class of actors), as

set forth in Article 2 of the Agreement.

This broad definition would appear to cover many or even most

types of fishery subsidies.34 However, a few important categories of

fishery subsidies may fall outside this definition. For example, pay-

ments of fishery access fees by one national government to another,

or the provision of port facilities, may not be captured by the WTO

definition. Income support programmes and subsidies that benefit

foreign fishermen (for example, payments to support the export of

fishing capacity) also raise tough definitional issues. Still, the WTO

definition is broad enough to encompass a substantial portion of

existing subsidies.

Does it cause a cognizable harm?

A party complaining against an actionable subsidy must also gener-

ally show that it has suffered some kind of trade-related harm (such

as international market displacement or price undercutting). The

rapid depletion of the world’s fisheries obviously causes international

economic injuries. However, these may not be expressed in classic

distortions of international trade, for two reasons. First, the fisheries

game is more of a race for access to resources than a race for access to

markets. If subsidies in country X prevent fishermen from country Y

ever having access to a particular breed of fish, it will be difficult to

discuss the problem in terms of the underpricing of product from

country Y. Secondly, the multilateral trading system has tradition-

ally focused on creating and enforcing trade obligations that run

between national governments. But, in the case of fishery subsidies,

the interests run more fundamentally between individual nations

and the shared interests of the international community. Harms to

such common interests are not likely to be cognizable by traditional

WTO rules, even if they are precipitated in part by the kind of

irrational governmental market meddling that the WTO was de-

signed to help prevent.
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So if the WTO ‘‘amber light’’ category were fully restricted to

addressing proven ‘‘trade’’ harms, the applicability of the Subsidies

Agreement to fishery subsidies would be greatly reduced. However,

there exists (at least through the end of 1999) an exception to the

general ‘‘prove a trade harm’’ rule – something called (if the reader

will permit one more traffic signal) the ‘‘dark amber’’ category. The

dark amber category is created by language in Article 6.1 of the

Agreement that shifts the burden of proof from the complainant to

the defendant if:

. the value of the subsidy exceeds 5 per cent ad valorem;

. the subsidy covers operating losses sustained by an industry or

(when not a ‘‘one-time’’ measure) by an enterprise; or

. the subsidy is a direct or indirect forgiveness of government-

held debt.

This device – which forces the defendant to prove the negative (ab-

sence of harm) – is of special relevance to the discussion of fishery

subsidies, for two reasons. First, many fishery subsidies may qualify

for the ‘‘dark amber’’ treatment. Aggregate subsidies totalling 20–

25 per cent of sectoral revenues suggest that the 5 per cent ad

valorem test may not be difficult to meet.35 Similarly, many fishery

subsidies arguably cover operating losses sustained by the fishing

industry. Secondly, as discussed below, the presumptions raised by

Article 6.1 are evidence of an important trend in the development of

the GATT/WTO rule system that bears on whether the WTO’s

mandate properly extends beyond responding to provable trade dis-

tortions.

It is worth noting that the ‘‘dark amber’’ language of Article 6.1

was enacted only on an experimental basis. Under Article 31 of the

Subsidies Agreement, the provisions of Article 6.1 apply for only

five years after the entry into force of the WTO Agreement (i.e.

until 31 December 1999), unless they are extended by the WTO

members.36

Table 6.1 gives a very rough first cut at how various kinds of

subsidies to the fishery sector might be treated under WTO rules.37
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Table 6.1 Whether certain classes of fishery subsidies would be

‘‘actionable’’ under the WTO Subsidies Agreement

‘‘Unlikely’’ ‘‘Uncertain/possibly’’ ‘‘Likely’’

Payments for port

facilities

Reduced fees for access

to domestic waters

(for some foreign

nationals in

comparison with

others)a

Granting trade

benefits to foreign

coastal states in

return for access

rights for grantor’s

nationals

Relaxed regulatory

requirements (other

than forgoing fees)

Support for general

shipbuilding (where

only effect on fishermen

is challenged)

Support for fish processing

industry (where only

effect on fishermen is

challenged)

Purchase of access rights to

foreign coastal waters

or

Reduced fees for access to

domestic waters (for

own nationals, in

comparison with fees for

foreign nationals) b

Income supports/worker

retraining for fishermen

leaving industry

Grants/loans/guarantees to

fishermen for:

– vessel/gear construction

– vessel/gear purchase

– vessel/gear repair

– vessel/gear decommission

– fisheries management

Price supports for fish

products

Wage supports for fishermen

(if ‘‘specific’’)

Discounted marine insurance,

or a policy to absorb

liabilities

Grants or tax breaks to cover

fuel costs (if ‘‘specific’’ to

fishery sector)

Notes:
a. This is the case of a foreign government in effect subsidizing nationals of another

country. The Subsidies Agreement does not contemplate actions against such subsidies,
although nothing on the face of Article 1 rules out such an interpretation.

b. The purchasing or granting of access rights is listed here as merely ‘‘possibly’’
actionable in deference to the analyses of both Stone and Porter. I would otherwise have
placed these important classes of fishery subsidy in the ‘‘likely’’ to be actionable column.
Gareth Porter (Fishing Subsidies, Overfishing and Trade, UNEP/WWF workshop on the role
of trade policies in the fishing sector, Geneva, 4–5 June 1997, 37) assumes that a
‘‘transfer of funds’’ or a ‘‘revenue forgone’’ within the meaning of Article 1.1(a)(1)(i)–
(ii) requires a transfer to or non-collection from the producer whom the subsidy alleg-
edly benefits. He concludes that such subsidies are not covered by the Subsidies Agree-
ment. Christopher Stone (‘‘Too Many Fishing Boats, Too Few Fish: Can Trade Laws Trim
Subsidies and Restore the Balance in Global Fisheries?’’ Ecology Law Quarterly 24(3),
1997, 525) appears to make the same assumption, but considers that the subsidy might
still qualify as a ‘‘good or service’’ provided to the producer within the meaning of Art-
icle 1.1(a)(1)(iii). However, there is nothing on the face of either Articles 1 or 2 requiring
that the transfer or forgone revenue be granted to the producer, and GATT/WTO juris-
prudence sometimes recognizes actions against subsidies paid to parties other than the
ultimate beneficiary (e.g. in ‘‘upstream’’ subsidies).



Apart from a subsidy’s qualifications for ‘‘green light’’ or ‘‘red light’’

treatment, the main sticking points appear likely to be whether a

subsidy is specific,38 whether the benefit is a ‘‘good’’ or a ‘‘service,’’39

and whether the ‘‘benefit’’ conferred is to the fishermen.

In sum, the Subsidies Agreement appears to create significant op-

portunities for challenges to fishery subsidies, although substantial

questions about the legal limits on such challenges remain. At the

same time, it is clear that several classes of important fishery sub-

sidies appear ‘‘unlikely’’ to be disciplined under these rules, while

some environmentally beneficial subsidies remain subject to attack.

In any case, the effectiveness of disciplines under the foregoing rules

depends on the willingness – so far unproven – of WTO members

to litigate them.

The notification obligation

Apart from the direct constraints on subsidies discussed above, the

WTO Subsidies Agreement has one other major requirement with

potential application to fishery subsidies: under Article 25, each

WTO member must notify the WTO formally of every subsidy

granted by it, whether the subsidy is prohibited, actionable, or non-

actionable.

This broad notification requirement is much more than a clerical

procedure. It is a fundamental substantive obligation, which the in-

augural chair of the WTO Subsidies Committee called ‘‘of critical

importance to the effective operation of the Agreement.’’40 Not only

is transparency in national subsidy policies necessary to allow af-

fected WTO members to know about the subsidies they may wish

to challenge, it also helps impose self-discipline on subsidy policies

themselves. Market-distorting subsidies are often maintained (some-

times long after their originally intended life) as a result of political

pressures raised by local constituencies. In the face of these pressures,

mandatory transparency in national policy-making can help generate

a context for more rational outcomes. At present, Article 25 notifi-

cations constitute one of the richest sources of public information
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about particular subsidies granted to the fishery sector, and to this

extent the notification requirement has begun to prove its potential

worth.

In light of the importance of Article 25, it is especially disturbing

to note that compliance with it remains profoundly unsatisfactory. A

juxtaposition of Article 25 notifications for the year 1996 with the

data reported in the 1998 World Bank technical paper by Mateo

Milazzo suggests that only a fraction of current fishery subsidies

have been duly notified. Milazzo’s paper provides a good frame of

reference because his numbers are quite conservative and because –

with one exception (what he calls ‘‘resource rent’’ subsidies) – he

includes only subsidies that meet the definitions of the Subsidies

Agreement. For the period including 1996, Milazzo calculates sub-

sidies of the kind that should be reported to the WTO to be ap-

proximately US$10.0–12.5 billion.41 But a review of WTO Article

25 notifications for the same period reveals a total of only about

US$792 million in monetized subsidies to the fishery sector.42

Putting these figures together, the best evidence currently avail-

able suggests that something on the order of 7–8 per cent of global

fishery subsidies granted in 1996 that should have been notified

to the WTO actually were notified. Put another way, less than 1

fishery subsidy dollar in 10 was reported. If Milazzo’s very conserva-

tive numbers are low by even 12 per cent, the number would be less

than 1 in 20.

A few country cases also illustrate the problem. Japan has one of

the world’s most heavily subsidized fishing fleets – Milazzo finds

a minimum of US$885 million annually in Japanese subsidies43 –

and a history of heavy governmental participation in industrial poli-

cies. Yet, for the period including 1996, Japan reported only two

particular subsidies to its fishing industry: one modest grant to sup-

port ‘‘pre-commercial’’ research and development for ship construc-

tion (totalling approximately US$7 million in 1996); and one law

granting vessel owners an additional 20 per cent depreciation on

their boats for tax purposes ( Japan’s notification offers no estimate of

the taxes forgone).44 For the United States, Milazzo estimates up to

US$69 million annually in some years45 – a figure that may be low
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by a substantial amount – and the United States Congress thinks

fishery subsidies are high enough to have warranted a federally ap-

pointed task force to investigate them. But the United States noti-

fied only a single fishery subsidy for 1996 (a tax exemption on fuel),

for which it reported no amounts.46 The European Union (EU),

which appears to be more fully in compliance with Article 25 than

most WTO members, still appears to have failed to notify hundreds

of millions of dollars in annual fishery subsidies.47

Additionally, the majority of WTO notifications that have been

submitted provide only the barest of responses to the WTO’s stan-

dard questionnaire. In most cases, it is essentially impossible to know

what actual use was made of the subsidy, under what precise legal

authority it was granted, or what likely market impact (not to men-

tion impact on fisheries) the grant may have. Here again, EU mem-

ber states have generally done better than average, but are still far

from satisfactory. The information given by the EU for subsidies

granted at the EU level itself is remarkably scant.

On a worldwide basis, all of this is evidence of a stunning dis-

regard for the Subsidies Agreement’s transparency requirements.

The bottom line is that the vast majority of current fishery subsidies

are maintained in outright violation of one of the WTO’s central

rules for disciplining them.

Gaps in the current system

The discussion above suggests that current WTO rules could pro-

vide some significant disciplines on harmful fishery subsidies. But

even if the current rules were more fully implemented, they would

not provide a complete response to the fishery subsidies problem.

Several shortcomings of the status quo suggest the need for new

norms and new mechanisms for their implementation:48

. The current definition of ‘‘subsidy’’ is too narrow. As noted above, the

WTO Subsidies Agreement appears to exclude several classes of

subsidy that may make an important contribution to overcapa-

city and excess fishing effort, such as payments for access to for-

eign fisheries, infrastructure supports, and capacity exports.
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. Current distinctions between legitimate and illegitimate subsidies are

inapt. Current definitions focus too closely on narrow definitions

that equate economic harms only with trade distortions. New

definitions need to be supplied for classifying fishery subsidies

in terms of effect on capacity, effort, and sustainability.

. The current system lacks an affirmative obligation to discipline harmful

subsidies. WTO members at present are required only to halt the

narrow class of ‘‘prohibited’’ or ‘‘red light’’ subsidies.

. The current system lacks a mechanism for phasing out harmful subsidies.

Given the political difficulties of removing some of the most

harmful fishery subsidies, governments should consider adopt-

ing planned phase-outs of particular subsidies (e.g. with national

schedules identifying subsidies in some detail) or classes of sub-

sidies (no schedules, but fairly detailed obligations, with target

dates).

. The current system relies too heavily on national rights and adversarial

process. As noted earlier, the current system tends to ignore harms

to the commons, and is implemented principally through an ad-

versarial process between individual nations. Norms recognizing

harms to the commons, and mechanisms for organic action ( joint

monitoring and enforcement), should be thoroughly explored.

. Current notification and transparency rules are inadequate. Transpar-

ency rules should require information about the impacts of par-

ticular fishery subsidies on fishing capacity and effort. Trans-

parency rules should also extend certain rights of participation

to foreigners in domestic rule-making processes (cf. the WTO

Agreement on Technical Barriers to Trade). Failure to comply

with transparency requirements should be punishable through

the disciplinary mechanisms, including sanctions.

3. A call for WTO action

Two basic facts emerge from the foregoing: fishery subsidies are

a significant contributing cause of global overfishing; and binding

international norms are currently not adequate to reform them. The
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urgency of the worldwide fisheries crisis makes this an unacceptable

situation. With proposals for WTO action on fishery subsidies now

receiving preliminary consideration by the international community,

it may be helpful to review some of the arguments in favour of a

stronger WTO role.

Is the WTO a proper forum for new fishery subsidies

rules?

It is difficult to imagine a solution to the fishery subsidies problem

that does not include at least some significant role for the WTO. At

a minimum, that role should include full implementation of exist-

ing notification obligations, judicious handling of any fishery subsidy

cases brought before it under the Subsidies Agreement, and some

level of participation in negotiations over new rules and mechanisms

that may develop outside the WTO.

Indeed, even if new fishery subsidy rules are located wholly out-

side the WTO, certain adjustments to WTO rules and practice will

be needed. The current tensions between the WTO and multilateral

environmental agreements would likely be brought to the fore by an

environmental regime focused on subsidies, especially if such a re-

gime were not universally adopted and had recourse to trade mea-

sures as a tool of enforcement. A healthy fishery subsidies regime

outside the WTO, therefore, would require clarification of the WTO

rules. The formation of such a regime would be an excellent oppor-

tunity for a first experiment in forging institutional links between

the WTO and a multilateral environmental agreement system – to

avoid redundancy, to cooperate as useful, and to give careful defini-

tion to the mutual limits of their dispute resolution mechanisms.

But the broader question is whether such a minimal WTO role

would be optimal. It is true that the concerns driving international

attention to fishery subsidies are presently focused more on the en-

vironmental dimensions of the issue than on trade. Moreover, many

of the international policy and market failures associated with over-

fishing (including irrational subsidies) are of a kind appropriately
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addressed through environmental treaties. Even so, there are good

reasons to contemplate a more direct role for the WTO on the fish-

ery subsidies issue. First, fishery subsidies do cause trade distortions,

and so the WTO may already have substantial work to do on the

issue. Secondly, some aspects of a new fishery subsidy regime would

be similar to familiar WTO turf. The WTO has experience with

handling subsidies-related disputes and with negotiating subsidies

disciplines (e.g. the Agriculture Agreement). The operations of the

WTO Subsidies Committee (including oversight of the notification

process) could also provide the seed of a structure for a fuller notifi-

cation and monitoring system on fishery subsidies. Finally, the WTO

system offers a ready-made process for binding dispute resolution

and a plausible context for negotiations to forge new fishery sub-

sidies rules.

All of these points, however, beg a fundamental question: would

broader involvement in the fishery subsidies issue entangle the

WTO in environmental matters beyond its appropriate mandate?

This question can be broken into two parts. First, would deeper in-

volvement in the issue inevitably require the WTO to make judge-

ments of environmental policy? Secondly, would it be appropriate

for the WTO to take cognizance of issues other than of environ-

mental policy that lie beyond a traditional concern with ‘‘trade’’ dis-

tortions?

There is wide agreement in both the environmental and trade

communities that the WTO should not be engaged in making en-

vironmental policy (although there is, of course, some difference of

views regarding whether the WTO might already be so engaged).

But would new fishery subsidies rules necessarily invite the WTO to

stray beyond its competence? The answer depends on what bound-

aries are set to the WTO’s involvement in the issue, and on the

precise nature of the legal questions with which the WTO might

have to grapple. For example, whether a subsidy detracts from sus-

tainability obviously calls for an environmental judgement. But

whether a subsidy causes ‘‘excess fishing capacity’’ seems more like

the kind of straightforward (i.e. impossibly complex) economic issue

with which trade institutions must deal every day. Given proper
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definitions of ‘‘capacity’’ and ‘‘effort,’’ and of how much capacity is

‘‘over’’ and how much effort ‘‘excess,’’ the question begins to sound

more like one the WTO is well equipped to handle.

Two problems, however, suggest that this platonic separation be-

tween fisheries economics and environmental policy may be difficult

to achieve in practice. First, as will doubtless become apparent dur-

ing implementation of the FAO IPOA on fishing capacity, measur-

ing ‘‘overcapacity’’ will likely require reference to facts about the

condition of particular fisheries or about the optimal measures for

managing them. Secondly, even where definitions can be held inde-

pendent of environmental judgements, the complex effects of poli-

cies may frustrate that independence. What happens, for example, if

a subsidy designed to promote technological alternatives to driftnets

turns out to enhance capacity in an already overcrowded fishery?

Whether, on balance, such a subsidy is good or bad policy would

be a consummately environmental judgement. As discussed below,

issues of this kind strongly suggest that the WTO could not – or

certainly should not – craft fishery subsidies disciplines that work in

isolation from intergovernmental bodies expert in fisheries manage-

ment (such as the FAO).

The second question posed above – regarding the scope of the

WTO’s trade-oriented mission – arises not because of the ‘‘environ-

mental’’ character of the fishery subsidies problem, but because, as

previously noted, redressing many of the economic harms caused by

fisheries subsidies would require moving beyond a preoccupation

with classic distortions of international trade. Can or should the

WTO head down this path?

The short answer is that it already has. The evolutionary direction

of the multilateral trading system suggests that the system has been

growing steadily away from being a simple arbiter of national rights,

towards being a guardian of a well-functioning international market

per se. Perhaps the best example of this trend is the Uruguay Round

Agreement on Trade-Related Aspects of Intellectual Property Rights

(the TRIPS Agreement), which creates obligations running far deeper

than necessary simply to avoid measurable injuries to individual trade
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interests.49 Article 6.1 of the WTO Subsidies Agreement (the ‘‘dark

amber,’’ burden-shifting category discussed above) is also an example

of this trend insofar as it seeks to discipline certain subsidies in the

absence of a provable harm to an individual nation’s trade interests.

The Preamble to the WTO Charter itself similarly reflects this evo-

lution from ‘‘arbiter’’ to ‘‘guardian,’’50 and specifically notes the

communal interest in ‘‘allowing for the optimal use of the world’s

resources in accordance with the objective of sustainable develop-

ment.’’ If it is possible to insulate the WTO from entanglement in

environmental policy-making, its evolutionary path suggests it may

not be out of character for the WTO to address the kind of eco-

nomic injuries associated with fishery subsidies.

In sum, the significant advantages to locating at least some new

fishery subsidy rules within the WTO system – along with the ex-

pertise and evolving mission of the WTO – suggest that a stronger

WTO role makes sense. But real dangers and pitfalls lurk, and must

be successfully avoided. Some preliminary thoughts on how the form

and content of new WTO rules might accomplish this conclude this

chapter.

Parameters to the form and content of new WTO rules

If the WTO is to craft new rules to discipline fishery subsidies, three

questions seem especially relevant:

. What should be the objective of the new rules? How far from a

focus on pure ‘‘trade distortions’’ should they stray?

. What legal form should the new rules take? Where should new

rules (and, perhaps more importantly, negotiations over new

rules) be located within the WTO system?

. Should new institutional mechanisms be created alongside new

fishery subsidies rules? To what degree should other intergov-

ernmental organizations with relevant competence (e.g. FAO,

UNEP) play a role in these mechanisms?
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No definitive views on these interrelated questions will be offered

here. However, a few preliminary thoughts – providing more ques-

tions than answers – may help provoke constructive debate.

First, there would appear to be a direct relationship between the

degree to which new WTO rules seek to redress harms falling be-

yond classic trade distortions and the degree of institutional inte-

gration given to the mechanisms adopted for implementing the new

rules. Simply put, the further the new rules move away from a focus

on traditional trade distortions, the greater the need for institutional

integration with environmental and development intergovernmental

organizations. But where the best balance should be struck is harder

to say. For example, should the rules focus on ‘‘subsidies that con-

tribute to overcapacity’’ or simply on ‘‘subsidies that enhance capac-

ity’’ (without judgements of what is ‘‘over’’ or not)? What kinds of

judgements would each of these formulas require? What would be

the implications for the form of the decision-making mechanism?

Similarly, what difference would it make whether the new rules in-

cluded an actual schedule of subsidies phase-outs, or only a new cate-

gorization of prohibited subsidies? From an advocate’s perspective,

specific and time-bound subsidy reductions sound most likely to be

effective. This option may also tend to reduce the need for down-

stream judgements of a hybrid character, since its implementation

would theoretically require less textual interpretation.

Second, the options for the legal form of the new rules (which may

also be tantamount to the institutional format of the negotiations

over them) include, at a minimum: (i) modifications to the Subsidies

Agreement, (ii) incorporation of fishery subsidies into an expanded

Agreement on Agriculture, or (iii) negotiation of a new WTO sec-

toral agreement. Given the nature of the issues, the negotiation of a

new WTO sectoral agreement appears the most attractive. A simple

effort to amend the Subsidies Agreement would likely remain too

focused on correcting only traditional and provable trade distortions.

The notion of integrating fishery subsidies into the WTO Agricul-

ture Agreement would tend to confuse what are in some ways very

different technical issues, and clearly would run a high risk of
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ensnaring fishery subsidies disciplines in the politics of the agricul-

tural subsidies issue.

Finally, none of the foregoing is meant to suggest the WTO take

charge of fishery subsidies on its own. Just as a regime located out-

side the WTO would require active participation by the trade sys-

tem, a fishery subsidies regime within the WTO would have to be

crafted and administered with the direct participation of key en-

vironmental bodies. The relationship between any new WTO rules

and the recently concluded FAO IPOA on fishing capacity, for ex-

ample, would have to be specifically considered. But it would be a

squandered opportunity to view new WTO rules as simply provid-

ing the ‘‘trade’’ complement to the IPOA. More imaginative and

significant solutions might include establishing direct legal relation-

ships between the regimes, such as recognition by the WTO of key

definitions or standards established within the FAO process.

In the end, the goal should be for the WTO to play a meaningful

and effective role in addressing the fishery subsidies problem. This

will necessarily require the WTO to move, in effect, beyond a nar-

row focus on trade distortions (classically understood), and beyond

the WTO’s current tendency to eschew real working relationships

with environmental intergovernmental organizations. Both of these

will entail certain institutional risks – risks of the unknown if

nothing else. But those risks should be easily manageable, and the

potential benefits for the world’s fisheries, as well as for the matura-

tion of our system of global governance, make those risks well worth

taking.

Postscript: The situation after Seattle

This chapter was originally written some months before the WTO’s

December 1999 Ministerial Meeting in Seattle. That meeting be-

came infamous for the ‘‘anti-globalization’’ riots in the streets out-

side the meeting rooms, and for the crash of the negotiations taking

place inside. In the margins of those highly visible events, however,

quiet and in some ways extraordinary progress was being achieved

on the issue of fishery subsidies. From the spring of 1999 onwards –
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partly in response to advocacy by the World Wide Fund for Nature

(WWF) and other civil society groups – a growing number of gov-

ernments began issuing public calls for the WTO to pursue just the

sort of new disciplines on fishery subsidies proposed in this chapter.

These calls led to diplomatic initiatives under strong leadership

from Iceland and the United States, with the active support of

the Philippines, Australia, New Zealand, Norway, and Peru, among

others. By the time the meeting in Seattle opened, more than two

dozen governments – representing large and small economies, de-

veloped and less developed nations from around the world – had

formally endorsed the inclusion of fishery subsidies in the round of

talks governments intended to launch in Seattle.

Of course, as things turned out, no talks at all were launched in

Seattle. But, if the Seattle meeting had not ended in failure, nego-

tiations towards new WTO disciplines on fishery subsidies would

almost certainly have begun. Before the collapse of discussions in

Seattle, negotiators had crafted text containing the necessary negoti-

ating mandate, and had overcome the opposition of the European

Union, Japan, and Korea (the only governments on record against

the idea). The text that was informally agreed in Seattle would have

created a work programme to identify and examine harmful fishery

subsidies, and to ‘‘clarify and strengthen’’ WTO rules as needed to

address them.

Since Seattle, the issue of fishery subsidies has remained alive at

the WTO. Numerous formal and informal meetings touching on

the subject have taken place at the WTO’s Geneva headquarters,

and several papers have been tabled both by supportive delegations

and by the WTO Secretariat. In the spring of 2001, the United Na-

tions Environment Programme also hosted a day-long conference on

the subject in Geneva, which drew excellent attendance from gov-

ernment delegations. Meanwhile, research on fishery subsidies has

continued to be published by governments and non-governmental

entities alike. All of this activity has served to confirm that inap-

propriately designed fishery subsidies are a threat to the world’s

fisheries, and that the WTO has a role to play in seeking their re-

duction and reform.
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As the current edition of Trade, Environment, and the Millennium

went to print, governments were preparing for their first post-Seattle

WTO ministerial – scheduled for November 2001 in Doha, Qatar.

The diplomatic preparations for Doha have been complex, as gov-

ernments deal with the legacy of Seattle, with diverse ambitions for

a new round, and even with unfinished business left over from the

Uruguay Round in the early 1990s. In this context, it is encourag-

ing that fishery subsidies have remained on the diplomatic radar

screen (once again with the leadership of Iceland, the United States,

the Philippines, Australia, and other ‘‘friends of fish’’). Nonetheless,

the basic question – whether or not fishery subsidies will secure a

solid place on the post-Doha negotiating agenda – can be answered

only when the trade ministers meet.

The question is a significant one not only for the health of the

world’s commercial fisheries, but also for the WTO itself; the launch

of WTO negotiations on fishery subsidies would (and many hope

will) be a historic step. It would be the first time in the course

of modern trade diplomacy that governments pursue trade rules

with the principal motive of helping conserve an important natural

resource. It would also be the first time that a major element of a

global trade negotiation results from the advocacy of not-for-profit

civil society groups rather than from lobbying by the international

business sector. In short, it would be the first time that WTO

members put actions behind their frequently expressed promises

to support trade negotiations that deliver ‘‘win–win–win’’ results

for trade, the environment, and development. With support for the

issue growing, and with opposition apparently softer than in the

days before Seattle, fishery subsidies are shaping up as a critical

test of governments’ real political will to move the WTO towards

sustainability in the new millennium.
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7

Improving the Agreement on Sanitary

and Phytosanitary Standards

Steve Charnovitz1

One of the most significant achievements of the Uruguay Round

was securing the Agreement on the Application of Sanitary and

Phytosanitary Measures (known as SPS). This Agreement imposes

controls on the use of national laws and regulations to protect hu-

mans, animals, or plants from pests, disease, and harmful food addi-

tives. During its first five years, SPS has had some favourable impact.

In some arenas, however, SPS is criticized for violating national

autonomy. The Doha (Qatar) Ministerial Conference in November

2001 will provide an opportunity for governments to take stock of

SPS implementation and to consider whether the Agreement needs

to be renegotiated. At a time when food safety concerns are para-

mount,2 everyone interested in the linkages between trade, health,

and biotechnology has a stake in the ongoing debate about SPS.

This chapter seeks to inform the consideration of SPS in Doha.

Although the SPS Agreement can serve to improve public health,

the main motivation for this treaty was to prevent the use of unnec-

essary health measures that impede foreign exporters. SPS has proven

to be controversial because it puts the World Trade Organization

(WTO) in a position of telling a government regulator to remove

measures that the regulator claims are needed for health reasons. The

idea behind SPS is that food safety and related disputes should be



settled by science-based rules. But although scientists may be able to

answer some scientific questions, they cannot bridge differences in

values that often underlie health-related conflicts between countries.3

As of spring 2001, three judgments pertaining to the SPS Agree-

ment have been handed down by WTO panels and the Appellate

Body. In all three cases, the defendant government employing the

health measure lost. Two of the disputes involved ‘‘sanitary’’ mea-

sures focusing on food safety or fishery disease. One dispute involved

‘‘phytosanitary’’ measures focusing on agricultural disease. The cases

were also split between old-style disputes that might have occurred

50 years ago and a modern dispute involving biotechnology.

The first case was EC–Measures Concerning Meat and Meat Products

(Hormones).4 The United States and Canada complained against a

European Commission ban (begun in 1989) on the importation of

meat produced with growth hormones. The Commission had banned

the use of six growth hormones in Europe to promote food safety

and sought to keep out foreign meat produced with such hormones.

The rationale for the ban was that the hormones might be carcino-

genic. The WTO Appellate Body ruled against the European Union

in January 1998 and an arbitrator gave the Commission 15 months

to bring its law into conformity with SPS rules. Because the Com-

mission did not remove the ban, the United States and Canada im-

posed trade retaliation.5

The second case was Australia–Measures Affecting the Importation of

Salmon.6 In this dispute Canada complained against an Australian

ban (begun in 1975) on the importation of uncooked salmon. Aus-

tralia had enacted this ban to prevent the introduction of exotic

pathogens not present in Australia. (This was a fishery health mea-

sure, not a food safety measure.) The Appellate Body ruled against

Australia in October 1998 and an arbitrator gave Australia eight

months to bring its regulation into conformity with SPS rules.

In July 2000, Australia modified its regulation to permit salmon

imports.

The third case was Japan–Measures Affecting Agricultural Products.7

Here the United States complained about a Japanese phytosanitary
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measure (begun in 1950) that banned imports of apples, cherries,

nectarines, and walnuts potentially infested with coddling moth. In

1987, Japan had provided for lifting this ban subject to certain

quarantine and fumigation requirements, which called for each vari-

ety of fruit to be individually tested. It was this separate testing re-

quirement that provoked the WTO dispute. The Appellate Body

ruled against Japan in February 1999. Thereafter, Japan agreed to

bring its regulation into conformity with SPS rules by the end of

1999.

The victory by plaintiffs in these three disputes will surely lead to

more such cases in the future.8 Disputes may be looming on issues

such as the overuse of antibiotics in animals and the use of geneti-

cally modified organisms (GMOs).9 Even when the substance being

regulated is unquestionably harmful (e.g. dioxin), disputes can occur

over whether or not the regulatory response is broader or longer

lasting than necessary.

This chapter contains five sections. The first section provides a

brief discussion of the historical context for international negotia-

tions on sanitary standards. The second section explains the SPS

rules and the interpretations given by the WTO Appellate Body.

The third section appraises SPS dispute settlement. The fourth

section appraises the WTO role on food safety. The fifth section

discusses a few key issues that may be considered in Doha.

1. The historical context of SPS

Concerns about the trade effects of unjustified sanitary measures

go back many years. This problem was extensively examined in the

League of Nations with a view to using science to determine the va-

lidity of trade bans. But no multilateral discipline was created until

1947, with the General Agreement on Tariffs and Trade (GATT).

Although GATT rules were intended to prohibit trade measures for

sanitary purposes that were not ‘‘necessary’’ for health or that were

really disguised trade barriers, these rules were hardly ever tested.

Instead, a GATT Standards Code was written in 1979 and, when
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that proved inadequate, a new effort to draft a separate SPS Agree-

ment was begun in the late 1980s.

Although SPS builds on GATT in many ways, perhaps the most

important addition is the discipline on domestic measures. Under

GATT, a domestic health standard impeding an import was held

only to the principle of ‘‘national treatment.’’ So long as the import

was treated no less favourably than the domestic product, it did not

matter how flimsy the justification was for the domestic standard. As

will be explained below, SPS subjects domestic standards to super-

vision whenever they directly or indirectly affect trade. Because SPS

has more stringent disciplines than GATT, the health exception in

GATT Article XX(b) is not available to a government as a defence

in an SPS lawsuit.

It should be noted that the SPS Agreement pertains only to health

standards applied to imports. Thus, it would not be an SPS violation

for a country to impose an unscientific ban on the use of hormones

in food production so long as it did not apply that standard to im-

ports. Yet this retained sovereignty right is unlikely to prevent trade

conflict. It would be rare indeed for a government to impose a health

standard on domestic products and yet allow in imports that do not

meet that standard.

Although a review of trade history shows a long-time concern

about unjustified non-tariff barriers, that is not the only historical

development relevant to appreciating SPS. Another is the way

that trade concerns contributed to raising food safety and sanitary

standards. As Percy Bidwell explains, ‘‘The first [US] federal legisla-

tion regarding meat inspection was directed, not toward protecting

American consumers . . . but toward improving the healthfulness of

American products destined for foreign markets.’’10 This initiative

in the early 1890s arose in response to import bans against Ameri-

can imports throughout Europe. Since inspectors were to be hired to

examine meat exports, they were also ordered to examine domestic

meat trade. Another interesting interplay between health and trade

occurred in the 1929 Convention for the Protection of Plants. On

health, the Convention committed governments to prevent and con-
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trol plant disease. On trade, the Convention provided that disputes

about phytosanitary measures could be brought to the International

Institute of Agriculture, which would appoint a committee of ex-

perts to investigate and issue a report.11

These historical episodes are suggestive of how SPS might become

a broader agreement aimed not only at promoting trade but also at

promoting food safety and public health. It is not that these con-

cerns are absent from SPS. After all, its Preamble notes the desire

‘‘to improve the human health, animal health and phytosanitary sit-

uation in all Members.’’ But the food safety goal has not been de-

veloped. Greater cooperation by governments to improve food safety

and sanitation, especially in developing countries, could prevent

trade conflicts and ultimately lead to greater economic growth and

trade.

2. SPS rules and case-law

The SPS rules apply only to sanitary and phytosanitary measures

as defined in the Agreement.12 In broad terms, SPS pertains to laws

or regulations to protect against exposure to pests (i.e. insects), to

micro-organisms, and to additives, contaminants, and toxins in food

for humans and feedstuffs for animals. For example, protection

against insecticide in fruit is covered by SPS because that is a con-

taminant. But protection against bio-engineering in fruit might not

be covered by SPS because genetic modification is not a risk listed in

the above categories. The applicability of SPS to GMOs is a complex

issue that will no doubt be determined by a future WTO panel.13

The SPS Agreement interrelates with other WTO agreements.14

If a measure is governed by SPS, then it is excluded from coverage

under the WTO Agreement on Technical Barriers to Trade (TBT).

All measures governed by SPS will also be governed by GATT, but

the SPS rules are much stricter. It remains unclear how the WTO

will deal with a measure that has dual purposes – for example, to

protect both food safety and biodiversity.15
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Before discussing SPS rules, it will be helpful to provide a brief

background on WTO dispute settlement. If a WTO member gov-

ernment believes that another WTO member government is utiliz-

ing a health measure in violation of SPS rules, the provoked govern-

ment can lodge a complaint to the WTO. A panel will be appointed

to hear testimony from the plaintiff and defendant governments and

then render a decision. After the panel hands down its decision, it

may be appealed to the WTO Appellate Body (as were the first three

SPS cases). The Appellate Body then delivers a final decision within

60–90 days. If the defendant government loses the case, it is asked

by the WTO Dispute Settlement Body to bring its SPS measure

into conformity with whatever SPS rule it was found to violate. If

the government does not do so within a specified period of time, the

WTO may authorize the complaining country to impose trade re-

taliation on the scofflaw government. In all three SPS cases, the panels

availed themselves of the provision in SPS enabling them to consult

experts. Instead of setting up the advisory technical experts group

provided for in SPS Article 11.2, the panels brought in several ex-

perts in their individual capacities.

The SPS rules apply only between WTO member governments.

Thus, a populous country such as China, which has not been per-

mitted to join the WTO, has no rights or obligations under SPS.

For example, the US government now bars certain wood crates from

China that might harbour a destructive beetle. But China cannot ask

the WTO to evaluate the scientific evidence for this ban.

Before explaining SPS rules, this chapter should discuss the burden

of proof and the standard of review. As in most WTO disputes, the

initial burden lies with the government lodging the complaint,

which must establish a clear (i.e. prima facie) case of inconsistency

with SPS rules. Once that occurs, the defendant government utilizing

the health measure has the burden to bring forward evidence and

arguments to refute the allegation that it is violating a WTO rule.

The standard of review dictates whether the panel should be def-

erential to the regulatory authorities of the country imposing the

health measure. In Hormones, the Appellate Body rejected the argu-
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ments of the European Union (EU) for deference and instead stated

that the role of the panel is to make an ‘‘objective assessment of the

facts,’’ relying on the evidence as presented by governments and

outside experts.16 Some analysts continue to argue that WTO panels

should show deference to governments.17 It should be noted that

SPS rules seem to apply identically to national laws both where reg-

ulators require applicants to show that a product is safe and where

regulators have the burden to show that a product is unsafe.

The complex SPS rules can be abridged into seven disciplines and

one exemption.

The science requirement

The first SPS discipline is the science requirement. SPS Article 2.2

states that governments ‘‘shall ensure that any sanitary or phyto-

sanitary measure is applied only to the extent necessary to protect

human, animal or plant life or health, is based on scientific princi-

ples, and is not maintained without sufficient scientific evidence.’’18

In Agricultural Products, the Appellate Body interpreted this provi-

sion to require ‘‘a rational or objective relationship between the SPS

measure and the scientific evidence.’’19 The panel and the Appellate

Body concluded that Article 2.2 was being violated because Japan

could not show that the quarantine and fumigation used for one

variety of fruit or nut would be inadequate for other varieties.

Although it is often averred that the SPS Agreement requires

governments to use ‘‘sound science,’’ it should be noted that this

term does not appear anywhere in the SPS Agreement. This point is

significant because it is unclear to what extent panels may discount

scientific findings presented by a government. So far, no panel has

been faced with such a decision. But a dispute will surely arise where

a government presents a scientific study for an SPS measure that is

then challenged by other scientists as being a poorly conducted

study. It seems likely that future WTO panels will seek to weigh

such competing positions in the manner that many national courts

do.
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Risk assessment requirement

SPS Article 5.1 requires governments to ensure that their sanitary

and phytosanitary measures are ‘‘based on an assessment, as appro-

priate to the circumstances, of the risks to human, animal or plant

life or health.’’ This requirement has proven to be of central impor-

tance in enforcing the SPS Agreement. It was litigated in all three

WTO disputes and thus there is a small body of case-law on it. In

all three disputes, the defendant government was found to be in

violation of Article 5.1.

What is a risk assessment? The SPS Agreement explains that a risk

assessment can be either (1) the evaluation of the likelihood of entry,

establishment, or spread of a pest or disease, or (2) the evaluation

of the potential for adverse effects on human or animal health aris-

ing from the presence of additives, contaminants, toxins, or disease-

causing organisms in food, beverages, or feedstuffs (SPS Annex A,

para. 4). In interpreting this provision, the Appellate Body seems to

be saying that, although an adequate assessment must evaluate the

probability of risk, it does not have to make a monolithic finding.20

Thus, a risk assessment that presented both a ‘‘mainstream’’ and a

‘‘divergent’’ scientific view could be an adequate assessment.21 More-

over, there is no requirement that a risk assessment be expressed as a

quantitative conclusion.22

According to the Appellate Body, a risk assessment must find

evidence of an ‘‘ascertainable’’ risk.23 This seems to mean that a tan-

gible risk must be found. The Appellate Body has stated that it will

not be sufficient for governments to impose regulations simply on

the basis of the ‘‘theoretical’’ risk that underlies all scientific uncer-

tainty.24 For example, in Salmon, the Appellate Body found that the

analysis conducted by the Australian government was not a proper

risk assessment because it lent too much weight to ‘‘unknown and

uncertain elements.’’25 On the other hand, there is no minimally

sufficient magnitude of risk that regulators must find.26 Adding this

up, the Appellate Body appears to be saying that a risk assessment

can still be acceptable even if it points to an extremely small risk.
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Although there is no requirement that the defendant government

actually do the risk assessment itself, there must be a risk assessment

in order to comply with SPS Article 5.1. A government can use a

risk assessment conducted by another government or by anyone. But

an adequate assessment must be in place. This requirement was first

implemented in the Hormones dispute. There was considerable evi-

dence on the record that the use of hormones as a growth promoter

was safe. Yet most of this evidence assumed that the hormones

would be used in accordance with ‘‘good veterinary practice.’’27 Thus,

if hormones were overused or misused in fattening animals, the

available evidence did not demonstrate the safety of eating such meat.

Even while admitting that hormone abuse could constitute a

health risk, the Appellate Body faulted the European Commission

for not conducting a risk assessment of this prospect. Therefore, the

Appellate Body found a violation of Article 5.1.28 Although many

commentators suggest that SPS prohibits import bans only of prod-

ucts that have been proven safe, this episode shows that SPS dis-

ciplines can disallow health regulations aimed at genuinely unsafe

practices.

Once the existence of an adequate risk assessment is shown, the

panel must then consider whether the health measure in dispute is

‘‘based on’’ this assessment. The Appellate Body reads ‘‘based on’’ as

a substantive requirement. In the first SPS case (Hormones), the panel

sought to impose a procedural requirement that the defendant gov-

ernment actually rely upon the risk assessment. The panel undertook

an administrative law analysis of the EU’s decision-making process.

This approach also had the effect of excluding new scientific evi-

dence that arose during the course of WTO review. In an important

ruling, the Appellate Body rejected this attempt to incorporate

minimum procedural obligations into SPS.29

The Appellate Body has been a bit unclear on how this ‘‘based

on’’ test operates. Within the same decision, it said that the risk as-

sessment must ‘‘sufficiently warrant,’’ ‘‘sufficiently support,’’ ‘‘reason-

ably warrant,’’ ‘‘reasonably support,’’ or ‘‘rationally support’’ using
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the health measure, and that there must be an ‘‘objective relation-

ship’’ or a ‘‘rational relationship’’ between the risk and the mea-

sure.30 This test was first implemented in the Hormones case, where

the panel and the Appellate Body found that the thin EU risk as-

sessment did not rationally support banning the importation of meat

produced with growth hormones. The Appellate Body admitted that

one expert consulted by the panel had testified that one out of every

million women would get breast cancer from eating meat produced

with growth hormones.31 But the Appellate Body discounted this

testimony from Dr. George Lucier of the US National Institute of

Environmental Health Sciences, noting that Lucier’s opinion was

not based on studies that he had conducted and that his views were

‘‘divergent’’ from the other views received by the panel. It is unclear

whether the Appellate Body dismissed Dr. Lucier’s opinion as spec-

ulative, or adjudged a one-in-a-million risk to be unimportant.

Whenever a government violates SPS Article 5.1, there will per-

force also be a violation of the science requirement in SPS Article

2.2. Although this conclusion is not at all obvious, the Salmon panel

made this contention, which was upheld by the Appellate Body.32

The issue is sure to arise in the future.

The SPS Agreement does not direct panels to apply benefit–cost

analysis.33 Thus, so long as a governmental measure is based on an

adequate risk assessment, restricting the use of a chemical whose

benefit exceeds its harm should not constitute a violation of SPS.

Still, there will be continuing pressure by litigant governments to

impose an economic test on defendant governments via Article 2.2.

Even in its first SPS decision, the Appellate Body noted that pro-

moting international trade and protecting human health were ‘‘some-

times competing’’ interests.34

The requirement for national regulatory consistency

Article 5.5 states that, ‘‘[w]ith the objective of achieving consistency’’

in levels of protection against health risks, a government ‘‘shall

avoid arbitrary or unjustifiable distinctions in the levels it considers
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to be appropriate in different situations, if such distinctions result

in discrimination or a disguised restriction on international trade.’’

This is the most controversial SPS rule and the one most intrusive

into national decision-making processes because it focuses on the

‘‘levels’’ of health protection.35 Although the SPS Agreement calls

on the WTO Committee on Sanitary and Phytosanitary Measures to

develop guidelines for the practical implementation of this provi-

sion, neither of the first two SPS panels was willing to await those

guidelines before enforcing Article 5.5.

The Appellate Body has pointed out that there are three elements

to an Article 5.5 violation. First, the defendant government must be

seeking different levels of health protection in ‘‘comparable’’ sit-

uations. In Salmon, the Appellate Body explained that situations are

‘‘comparable’’ when there is a common risk of entry or spread of one

disease of concern.36 For example, health regulations on salmon may

be compared with regulations on herring for bait because both salmon

and herring can impose the same health risk. The second element is

that the differences in the government’s intended level of protection

must be ‘‘arbitrary or unjustifiable.’’ This can be found if the risks

are similar but the level of protection is different. The third element

is that the health measure embodying these differences results in

discrimination or a disguised restriction on international trade. In

the cases so far, the first two elements have been easily shown, while

the third element has received the greatest attention by the panels

and the Appellate Body.

In Salmon, the Appellate Body offers five arguments for conclud-

ing that the Australian health measure constituted discrimination

or a disguised restriction on trade. It will be useful to examine the

Appellate Body’s analytical approach because the five arguments do

not prove much. The first two arguments are mere bootstrapping:

the Appellate Body points to the lack of a risk assessment and to the

different levels of health protection being sought (both discussed

above). The third argument is that there was a ‘‘substantial’’ differ-

ence in the level of health protection being sought. The fourth ar-

gument is that an Australian government draft report in 1995,

which would have been tolerant of salmon imports, was revised in
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the final report of 1996. The fifth argument is that Australia lacks

strict internal controls on salmon equivalent to those it imposes

at the border against foreign diseases. According to the Appellate

Body, whereas no single one of these arguments might be conclu-

sive, together they add up to a trade law violation.

This judicial approach is confounding in its analytical weakness

and in its potential for mischief. Accusing a government of trade

discrimination or a disguised restriction is a serious charge that

should not be hurled lightly. As the Australian representative ex-

plained to the Appellate Body, it cannot possibly be a violation of

the WTO for a government to change a recommendation between a

draft and a final report. Similarly, it cannot possibly be a violation of

the WTO for a government to lack internal controls on commerce

equivalent to border controls. Yet, according to the Appellate Body,

such innocent acts can aggregate into a WTO violation. It is unclear

why the Appellate Body did not realize that an island nation might

need stricter health controls at the perimeter than internally. Ac-

cording to the Australian government, there are at least 20 diseases

of salmon not currently found in Australia.

A government convicted of violating Article 5.5 has two choices

if it wants to comply. It can upwardly harmonize its chosen level of

health protection or it can downwardly harmonize. Thus, although

it would not be correct to say that Article 5.5 promotes downward

harmonization, there is that potential, and therefore the implemen-

tation of dispute reports should be closely monitored. The WTO

will certainly not gain in the public’s esteem if it is blamed for

lowering public health goals.

The requirement of least trade restrictiveness

Article 5.6 states that governments shall ensure that their sanitary

and phytosanitary measures ‘‘are not more trade-restrictive than re-

quired to achieve their appropriate level’’ of protection. To prove a

violation, there must be an alternative measure, reasonably available,

that is significantly less restrictive to trade. In two cases, the panels
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held that Article 5.6 was being violated, but both decisions were

reversed on appeal. Nevertheless, these Appellate Body rulings con-

tain some important interpretations of Article 5.6, which will be

noted briefly. One is that governments are obligated to determine

and reveal their chosen level of protection to WTO panels so that

SPS rules can be applied. Another is that, in analysing an alternative

measure, panels will consider whether it matches the intended level

of protection, not the level of protection actually achieved by the

SPS measure that is the target of the WTO lawsuit. Another is that

the complaining country must show that the alternative measure

exists. In other words, a panel may not posit the alternative based on

the advice of experts.

The requirement to use international standards

Article 3.1 states that governments ‘‘shall base’’ their SPS measures

on international standards, where they exist, except as otherwise

provided. As this provision links with others in a very confusing

skein of obligations and exceptions, this chapter will seek only to

give a summary of this part of the SPS Agreement. International

standards are the standards drafted by organizations such as the

Codex Alimentarius Commission for food safety, the International

Office of Epizootics for animal health, and the International Plant

Protection Convention for plant health. When such standards do not

exist, then Article 3.1 has no effect.

When international standards do exist, a government has three

choices. It can use a higher standard in order to pursue a higher level

of health protection. It can use a lower standard. Or it can conform

its SPS measure to the international standard. By so conforming, a

government would gain a presumption in the WTO that its mea-

sure complies with SPS rules. This presumption would be rebuttable,

however, and so it is unclear how much of a ‘‘safe harbour’’ using

international standards will be. Some analysts have suggested that

governments would have a greater incentive to use international

standards if they were truly a ‘‘safe harbour’’ from being challenged

as SPS violations.
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If a government chooses to pursue a level of health protection

higher than the international standard, then it must meet all the

SPS requirements, including the four disciplines discussed above.

The existence of the international standard does not put a govern-

ment in a worse position for not having followed it. Thus, a gov-

ernment does not have to justify the deviation from international

standards. This point was litigated in the Hormones case, where

the panel, surprisingly, had sought to shift the burden of proof to

a government choosing not to use an international standard. The

Appellate Body quickly reversed this ruling.37

If a government chooses to pursue a level of health protection

lower than the international standard, then it too must meet all other

SPS requirements. It would not have to justify the deviation from

international standards, even for its exports. The government need

only assert that the lower standard results from its chosen level of

protection. There are unlikely to be WTO complaints about stan-

dards being too low.

The recognition of equivalence

Article 4.1 requires an importing country (or a government refusing

to import) to accept an SPS measure by an exporting country as

equivalent to its own, if the exporting government can objectively

demonstrate that its health measure achieves the level of protection

chosen by the importing government. This provides a valuable

opportunity for exporting countries that often face impenetrable

regulatory systems in importing countries.38

The transparency requirement

SPS Annex B requires governments imposing a regulation to notify

the WTO and to allow time for affected governments to make com-

ments and for the regulators to take such comments into account. In

addition, governments are required (except in urgent circumstances)
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to allow a reasonable interval between the publication of a regula-

tion and its enforcement date.

In focusing on these seven core SPS disciplines, this chapter does not

cover numerous other SPS rules. There is too much to explain in one

short chapter. But there is one other SPS provision – regarding pro-

visional measures – that needs to be discussed. Article 5.7 provides

that, ‘‘in cases where relevant scientific evidence is insufficient,’’ a

government may ‘‘provisionally adopt sanitary or phytosanitary

measures on the basis of available pertinent information.’’ In such

circumstances, the government is required to obtain additional in-

formation necessary for a more objective assessment of risk and to

review the SPS measure within a reasonable period of time. This

provision is a qualified exemption from Article 2.2.

The first country to invoke Article 5.7 was Japan in the Agricul-

tural Products case. The panel rejected this claim and was upheld by

the Appellate Body. The Appellate Body stated that Japan had not

obtained information on the key point of whether or not different

varieties experience dissimilar quarantine effects. It is interesting to

note that the panel suggested that it was up to the United States

(the plaintiff ) to establish that Japan had not complied with Article

5.7.39

A discussion of Article 5.7 provides a good window for introduc-

ing the Precautionary Principle, which is central to this provision

and perhaps also relevant to SPS as a whole. The precautionary prin-

ciple is a key tenet of modern environmental policy. As articulated

in the Rio Declaration on Environment and Development (Principle

15), it states that, ‘‘where there are threats of serious or irreversible

damage, lack of full scientific certainty shall not be used as a reason

for postponing cost-effective measures to prevent environmental

degradation.’’ In the Hormones dispute, the EU defended its failure to

follow Article 5.1 by calling attention to the precautionary prin-

ciple, which it characterized as a rule of customary international law.

The panel responded that, even if it were part of customary interna-

tional law, the precautionary principle would not override Article
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5.1, particularly since the precautionary principle had been incor-

porated into Article 5.7.40 The Appellate Body agreed with this

conclusion and offered some additional observations about the pre-

cautionary principle. First, it found that it was not clear that the

precautionary principle had crystallized into a general principle of

customary international law. Secondly, it found that, outside of

environmental law, the status of the precautionary principle awaits

more authoritative formulation. Thirdly, it stated that the precau-

tionary principle had not been written into the SPS Agreement as a

ground for justifying a measure that otherwise violates SPS. Fourthly,

it found that the precautionary principle ‘‘finds reflection’’ in SPS

Article 5.7, but that this provision does not exhaust the relevance of

the precautionary principle for SPS.41 Fifthly, the Appellate Body

counsels panels considering whether or not ‘‘sufficient scientific evi-

dence’’ exists to bear in mind that responsible, representative gov-

ernments commonly act from perspectives of prudence and precau-

tion where risks are irreversible. The Appellate Body counterbalances

this point, however, by stating that the precautionary principle does

not by itself relieve a panel from applying principles of treaty inter-

pretation. What all these dicta add up to must await clarification in

a future case.

3. Appraisal of SPS dispute settlement

SPS dispute settlement is providing good results for producers in

exporting countries. Three long-time complaints have been brought

to the WTO and been adjudicated in favour of the exporter. Of

course, the impact of SPS is seen not only in the cases that go to

panels, but also in actions taken by importing countries to avoid

panels.42 Even in disputes where the losing defendant fails to change

its import ban (e.g. hormones), there is still benefit in having the

WTO issue a ruling.

Consumers are also gaining from SPS. When unjustified import

bans are removed, consumers secure greater access to meat, salmon,

fruit, etc. that they are now being denied. This will presumptively
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result in lower prices and/or more choices. It may be true, as some

consumer groups allege, that SPS rules can hurt consumers and citi-

zens by reducing their sense of self-government. Yet, although SPS

can be anti-democratic in this way, it can be pro-democratic in vin-

dicating the volitions of uninformed consumers who can be politi-

cally overpowered by special interests seeking an unjustified SPS

measure. SPS could also be pro-democratic in mandating risk as-

sessments that will give citizens greater opportunity to participate in

reasoned decision-making.43

In mandating science-based analysis, the WTO will promote

global economic welfare. So it is unfortunate that this respect for

science does not permeate other areas of WTO law. Aside from the

SPS Agreement and the review of environmental measures under

GATT Article XX, the scientific basis for government regulations is

not being scrutinized elsewhere in the WTO system. For example, is

there a scientific justification for the WTO to condemn ‘‘dumping’’

in a broad definition that includes the practice of selling a product

at less than its cost of production when that prevents price increases

in the country of importation? Is there a scientific basis for the

WTO to require governments to issue patents for at least 20 years?

Champions of SPS say that no health interests have been sacrificed

because the overruled import bans were unjustified. But, until new

imports enter, no one can know for sure. What happens if Australia

complies with the WTO ruling, allows in Canadian salmon, and then

suffers a huge loss from foreign salmon disease? Who would bear

the cost of the WTO panel being wrong about the danger of alien

pathogens? Not the panel surely. Not the Canadian exporter. Not

the WTO. No, it would be Australia that would suffer that cost. In

pointing this out, this chapter is not suggesting that three WTO

judges sitting in Geneva are less competent to weigh the risk of

salmon disease than Tasmanian salmon fishers. Rather, the point here

is that resolving the legal dispute is not equivalent to resolving the

health dispute.

The health dispute gets resolved by a real world experiment that

has financial liability for Australia but none for the WTO. One
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wonders whether the WTO dispute system might be rounded out

by providing some financial insurance for Australia. If Australia

were violating SPS Article 2.2, then insurers presumably would rec-

ognize the insignificant sanitary threat from imports and would agree

to insure the Australian salmon industry. It would be an interesting

market test of WTO dispute settlement to see how costly such dis-

ease insurance would be.

The process used by SPS panels is reasonable except for one flaw –

its secretive, closed nature. It seems contradictory for governments

to make sanitary decisions with open, transparent procedures and

then have them reviewed at the WTO behind closed doors. Although

this problem is common to all WTO dispute settlement, it is perhaps

most acute in the area of health and environment. Not only are panel

sessions closed, but many panels so far have been unwilling to en-

tertain amicus curiae briefs submitted by non-governmental organi-

zations (NGOs). This may change as a result of the Appellate Body’s

decision in the Turtle case that panels may consider unsolicited NGO

briefs.44 A willingness to consider amicus briefs is one of many proce-

dural changes needed before the public will accept the WTO as a

food safety tribunal.

Another process problem is that, once a panel rules against a de-

fendant government, there are no procedures for that government to

introduce new scientific evidence. An inadequate risk assessment or

a risk assessment that does not demonstrate risk are both deficiencies

that are potentially curable. But a government that believes that

re-doing the risk assessment would achieve compliance may find it

difficult to present this new evidence to the Appellate Body or the

WTO Dispute Settlement Body.45

So far, no SPS litigation has involved a developing country.46 In

part, this may be due to the provision in SPS Article 14 giving the

least developed countries until the year 2000 to comply.47 A bit

harder to explain is the lack of developing country plaintiffs. Surely

there are numerous questionable SPS barriers that impede exports to

industrial countries? One answer is that it is very difficult to lodge
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an SPS case against a rich country. Because SPS dispute settlement is

so complicated, countries with large governmental legal staffs that are

repeat litigants will have the advantage in SPS adjudication. (The

new Advisory Centre on WTO law could redress this imbalance.)

In noting this situation, this chapter is not suggesting that devel-

oping countries begin filing SPS lawsuits. The economic harm from

unjustified SPS measures is surely small compared with the eco-

nomic harm from unabashedly protectionist barriers such as tariffs,

quotas, and subsidies. Thus, looking at the position of developing

countries, they can gain more from demanding better compliance

with the WTO Agreement on Textiles and Clothing than from better

compliance with SPS.

4. Appraisal of WTO activities on food safety

The biggest barrier to greater trade in food is not unjustified gov-

ernment regulation. Rather, it is unsafe food. The government in the

exporting country should take greater responsibility for assuring the

salubrious condition of its national food exports. With its legal sov-

ereignty over the process of food production, the exporting govern-

ment is the lowest-cost avoider.

So far, the WTO has conceived its role narrowly as facilitating

world food trade (which is about 9 per cent of total world merchan-

dise trade). In this frame, food safety is the responsibility of the

importing country. But the WTO could broaden its role by better

coordination with other international organizations. For example, the

Codex Alimentarius Commission has promulgated a Code of Ethics

for International Trade in Food. Among its principles is that ‘‘[n]o

food should be in international trade’’ that has in it any substance

‘‘which renders it poisonous, harmful or otherwise injurious to

health.’’48

The WTO needs to address the popular misperception that it may

undermine consumer health. To do so, the WTO should reposition

itself to promote the safety of food in international trade. The legal
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bases for doing so already exist. SPS Article 3.1 directs governments

to base their SPS measures on international standards. SPS Article

3.5 directs the WTO’s SPS Committee to coordinate efforts on har-

monization with relevant international organizations. SPS Article

10.4 calls on governments to facilitate the active participation of

developing countries in relevant international organizations (among

the relevant organizations are the World Health Organization and

the Food and Agriculture Organization49). SPS Article 9 memori-

alizes a commitment by governments to consider providing techni-

cal assistance to developing countries to enable producers to meet

the health standards in export markets. SPS Article 12.2 directs the

SPS Committee to sponsor technical consultations with the objective

of increasing coordination in the use of food additives or establishing

tolerances for contaminants in foods, beverages, and feedstuffs.

The SPS Committee is the proper institution for expanding the

WTO role. In its March 1999 report, the Committee stressed the

need for enhanced technical assistance to developing countries, par-

ticularly with regard to human resource development, national

capacity-building, and the transfer of technology and information.50

But the Committee itself has accomplished very little along these

lines. In Doha, the Committee could be invigorated by giving it a

broader mandate and authorizing more coordination with external

agencies. Although several intergovernmental organizations have

sought closer cooperation with the Committee – for example, the

Latin American Economic System – the Committee has been very

slow to approve applications for regular observer status.51 Equally

disturbing is the Committee’s unwillingness to approve observer

status for NGOs. At least two NGOs have already sought such status:

the International Meat Secretariat and the International Seed Federa-

tion. Many food and biosafety NGOs would apply if they thought

that the WTO would cooperate with them.

Higher food safety standards could strengthen the WTO through

win–win solutions. Although such standards are needed throughout

the world, it is in developing countries that the regulatory regimes

are weakest.52 By working with those countries to implement inter-
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national food safety standards, the WTO could reduce potential bar-

riers to food exports by those countries.

5. Further issues for Doha

Although everything in this chapter is an issue for Seattle, this final

section discusses three controversial issues in the current worldwide

debate about SPS. They are: SPS Article 5.5 on regulatory consis-

tency, product labelling, and the precautionary principle.

Regulatory consistency

Article 5.5 is more likely to hurt the trading system than to help

it. The idea behind scrutinizing regulatory consistency might have

been a good one. But both panels enforcing Article 5.5 used flimsy

grounds to find violations. Whereas the first decision (Hormones) was

overturned by the Appellate Body, the second (Salmon) was not. Yet,

even if the panels had acted on good evidence, one wonders whether

the game is worth the candle. In conducting an intrusive examina-

tion into national regulatory consistency, an SPS panel is bound to

provoke public concern about the loss in regulatory autonomy. And

to what end? Is inconsistency in sanitary policy so bad that the WTO

must come down hard on it? If the WTO is to become a policy

consistency policeman, surely there are many self-contradictory trade

policies that deserve greater attention than whether Australia toler-

ates more risk in herring than it does for salmon.

Product labelling

It is unclear how SPS regulates product labelling. In its definition of

SPS measures, the Agreement includes ‘‘packaging and labelling re-

quirements directly related to food safety.’’ The implication is that

other labelling requirements are unregulated by SPS. For example,

labelling for animal safety or for general consumer information would
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seem to be regulated, if at all, by other WTO agreements such as

TBT and GATT. But no panel has yet clarified this point.

For food safety labels, there is a difference of opinion as to what

the SPS requires. The US government’s position seems to be that

‘‘[r]equiring labeling when there is no health or safety risk discrim-

inates against products produced through biotechnology and sug-

gests a health risk when there is none.’’53 Other governments have a

more tolerant attitude toward requirements for factual labels and

consider a GMO labelling requirement to be WTO legal.

In general, product labels are a market-friendly measure. Provid-

ing consumers with additional information empowers them to make

decisions according to their own self-interest. Although a labelling

requirement is coercive when the manufacturer would prefer not to

disclose the information, there is far less coercion from labelling than

from banning a product. Recently, the Codex Alimentarius Com-

mission has been trying to reach agreement on a GMO labelling

standard.54 One roadblock is the uncertainty about what WTO rules

require.

It may be true that gratifying consumer inquisitiveness with un-

necessary information can be counterproductive because consumers

will make poor choices with that information. But, even so, it is

hard to see how the WTO can take a stand against any food-labelling

requirement when it allows governments to require labels disclosing

the country of origin. Such national origin labels can lead to con-

sumer discrimination against imports.

The precautionary principle

As noted above, the Appellate Body held that the precautionary

principle finds reflection in SPS Article 5.7, which states that, where

scientific evidence is insufficient, governments may provisionally

adopt sanitary measures based on pertinent information. This article

provides leeway to an interventionist-minded government worried

about risk. At this early stage of SPS adjudication, there is no reason

to conclude that the existing language in Article 5.7 is inadequate.
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Thus, proposals either to tighten this article by requiring more

science or to loosen it by deleting the word ‘‘provisionally’’ are pre-

mature.

More problematic are proposals explicitly to incorporate the pre-

cautionary principle into Article 5.7. As articulated in the Rio Con-

vention, the precautionary principle contemplates a consideration of

cost-effectiveness in justifying precautionary measures. Indeed, the

European Commission acknowledges that ‘‘[m]easures based on the

Precautionary Principle must include a cost/benefit assessment.’’55

But one of the distinctive features of SPS is that it does not mandate

the use of cost–benefit analysis.56 One wonders if the consumer

groups demanding SPS recognition of the precautionary principle

have reflected on the fact that, because bio-engineered foods provide

clear benefits, a proposal to bar their entry might fail a cost-

effectiveness test. The excessive attention to an SPS precautionary

principle is lamentable because it distracts attention from actions

needed to address real food safety threats that have already been

demonstrated through science.57

In view of the conflicting policy currents, there is doubt about

whether or not the SPS Agreement will be ‘‘reopened’’ in Doha.

Although many governments are unhappy with particular aspects

of SPS, there may be insufficient consensus on any specific change.

Moreover, there are generalized fears that a rewrite of SPS might

make things ‘‘worse.’’ So the governments could well agree in Doha

to make no decisions about SPS and to consider only minor changes

to SPS in the forthcoming round.

6. Conclusion

In adjudicating SPS complaints, the WTO may gain a reputation as

a naysayer to food safety regulation. Every time it declares an SPS

measure to be WTO illegal, there will be consumers who lament a

perceived loss in health security. Already there are many NGOs

around the world that oppose the WTO because they believe that it

privileges trade over a healthy environment.
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Inattention to SPS in Doha would be a missed opportunity. The

benefits of science-based standards need to be better explained to the

public. The SPS Committee should conduct its work more openly

and with greater participation by interested stakeholders. The WTO

should expand the cooperative aspects of SPS so that people can buy

foreign food and eat it safely.

Notes

1. The views expressed are those of the author only.
2. For example, on 3 July 1999, US President Bill Clinton gave an address to
the nation announcing new actions to keep out unsafe foreign food. The Presi-
dent noted that ‘‘some importers are sidestepping our laws and getting con-
taminated food across our borders and onto our kitchen tables.’’
3. See David A. Wirth, ‘‘The Role of Science in the Uruguay Round and
NAFTA Trade Disciplines,’’ Cornell International Law Journal 27, 1994, 817,
835–836, 845.
4. EC–Measures Concerning Meat and Meat Products (Hormones), Report of the
Panel, WT/DS26 and WT/DS48; modified by Report of the Appellate Body,
AB-1997-4, 16 January 1998 (hereinafter Appellate Body Hormones Decision).
5. ‘‘EU Panel Finds Beef Hormones Harmful; U.S. Sees Ploy to Avoid WTO
Deadline,’’ World Food Regulation Review 9(1), June 1999, 3.
6. Australia–Measures Affecting the Importation of Salmon, Report of the Panel,
WT/DS18; modified by Report of the Appellate Body, AB-1998-5, 20 October
1998 (hereinafter Appellate Body Salmon Decision).
7. Japan–Measures Affecting Agricultural Products, Report of the Panel, WT/
DS76; modified by Report of the Appellate Body, AB-1998-8, 22 February
1999 (hereinafter Appellate Body Agricultural Products Decision).
8. See Terence P. Stewart and David S. Johanson, ‘‘The SPS Agreement of the
World Trade Organization and the International Trade of Dairy Products,’’
Food and Drug Journal 54, 1999, 55, 68–70.
9. ‘‘U.S. Considers Filing WTO Complaint over EU Barriers to GMO Trade,
USTR Says,’’ BNA Daily Report for Executives, 25 June 1999, p. A-2.
10. Percy W. Bidwell, The Invisible Tariff, New York: Council on Foreign
Relations, 1939, pp. 169–170.
11. Convention for the Protection of Plants, 16 April 1929, 126 L.N.T.S.
305, Arts. 4, 16.
12. Agreement on the Application of Sanitary and Phytosanitary Measures
(SPS), in the Agreement Establishing the World Trade Organization, signed
Marrakesh, 15 April 1994, Annex A.1.
13. Analysts suggesting that SPS regulates genetically modified organisms
point to the SPS Annex A.1 definition, which states that SPS measures include
processes and production methods. But it seems likely that this is meant to

230 Improving the SPS Agreement



describe the range of SPS measures ‘‘relevant’’ to the covered risks, not to add
additional risks.
14. The WTO Secretariat has devised a good flowchart showing how trade
issues are split between SPS and TBT, and how some issues are unregulated
by either. See World Trade Organization, Sanitary and Phytosanitary Measures
(WTO Agreement Series 4), Geneva: WTO, 1998, pp. 15–16.
15. Joost Pauwelyn, ‘‘The WTO Agreement on Sanitary and Phytosanitary
(SPS) Measures as Applied in the First Three SPS Disputes,’’ Journal of Interna-
tional Economic Law 2, 1999, 641, 643.
16. Appellate Body Hormones Decision, paras. 113–118.
17. For example, see Vern R. Walker, ‘‘Keeping the WTO from Becoming the
World Trans-science Organization: Scientific Uncertainty, Science Policy, and
Factfinding in the Growth Hormones Dispute,’’ Cornell International Law Jour-
nal 31, 1998, 251, 283, and 286.
18. SPS Agreement, op. cit., Annex C, para. 1(a) strengthens this discipline by
requiring that SPS approval and inspection measures be ‘‘completed without
undue delay.’’ This provision has not yet been applied by a WTO panel.
19. Appellate Body Agricultural Products Decision, para. 84.
20. Appellate Body Hormones Decision, para. 187; Appellate Body Salmon
Decision, para. 124.
21. Appellate Body Hormones Decision, para. 194.
22. Appellate Body Salmon Decision, para. 124.
23. Appellate Body Hormones Decision, para. 187; Appellate Body Salmon
Decision, para. 125.
24. Appellate Body Hormones Decision, para. 186.
25. Appellate Body Salmon Decision, paras. 129, 135.
26. Appellate Body Hormones Decision, para. 186; Appellate Body Salmon
Decision, para. 124.
27. Appellate Body Hormones Decision, para. 206.
28. Ibid., paras. 206–208.
29. For a good discussion of the issues, written by the chairman of the Hor-
mones panel, see Thomas Cottier, ‘‘SPS Risk Assessment and Risk Management
in WTO Dispute Settlement: Experience and Lessons,’’ in David Robertson,
ed., Globalization and the Environment: Risk Assessment and the WTO, Cheltenham:
Edward Elgar Publishing, 2001.
30. Appellate Body Hormones Decision, paras. 186, 189, 193, 197, 253(L).
31. Ibid., para. 198 (and notes therein).
32. Appellate Body Salmon Decision, para. 138.
33. Alan O. Sykes, ‘‘Regulatory Protectionism and the Law of International
Trade,’’ University of Chicago Law Review 66, 1999, 1, 31–33.
34. Appellate Body Hormones Decision, para. 177.
35. Steve Charnovitz, ‘‘The World Trade Organization, Meat Hormones, and
Food Safety,’’ International Trade Reporter 14, 15 October 1997, 1781–1787.
36. Appellate Body Salmon Decision, para. 152.
37. Some commentators have criticized the Appellate Body for making it so
easy for governments to use a more stringent regulation than an international

Trade, Environment, and the Millennium 231



standard. For example, see Ryan David Thomas, ‘‘Where’s the Beef ? Mad
Cows and the Blight of the SPS Agreement,’’ Vanderbilt Journal of Transnational
Law 32, March 1999, 487, 507–516.
38. ‘‘27 Nations Seek Equivalence Status to Open U.S. Doors to Meat, Poul-
try,’’ World Food Regulation Review 8(12), May 1999, 13.
39. Japan–Measures Affecting Agricultural Products, Report of the Panel, op. cit.,
para. 8.58.
40. EC–Measures Concerning Meat and Meat Products (Hormones), Report of the
Panel, op cit., para. 8.157.
41. Appellate Body Hormones Decision, para. 124.
42. For example, see ‘‘Fearing Trade Disputes, EU Suspends Deadline on Sal-
monellosis Programs,’’ World Food Regulation Review 8, May 1999, 5.
43. Robert Howse, ‘‘Democracy, Science, and Free Trade: Risk Regulation on
Trial at the World Trade Organization,’’ Michigan Law Review 98, 2000, 2329,
2336–2337.
44. United States–Import Prohibition of Certain Shrimp and Shrimp Products, Re-
port of the Appellate Body, AB-1998-4, 12 October 1998, para. 110.
45. The WTO Dispute Settlement Understanding, Articles 21.5, 21.6, 22.2,
and 22.8, contains the available rules, but there are no specific procedures for a
declaratory judgment that a new risk assessment puts a government into com-
pliance with SPS.
46. Thailand and Egypt are in consultations regarding an Egyptian ban on
canned tuna.
47. India has asked that this deadline be extended. Note that SPS Article 10
calls for Special and Differential Treatment to developing countries.
48. Code of Ethics for International Trade in Food, CAC/RCP 20-1979, Rev.
1 (1985), Art. 4.2(a).
49. Both organizations have major programmes on food safety. For the WHO,
see www.who.int/fsf. For the FAO, see www.fao.org/es/ESN.
50. World Trade Organization, Review of the Operation and Implementation of the
Agreement on the Application of Sanitary and Phytosanitary Measures, Report of the
Committee on Sanitary and Phytosanitary Measures, G/SPS/12, 11 March 1999,
para. 9.
51. World Trade Organization, Report (2000) on the Activities of the Committee on
Sanitary and Phytosanitary Measures, G/L/411, 13 November 2000, para. 8.
52. Linda R. Horton, ‘‘Food from Developing Countries: Steps to Improve
Compliance,’’ Food and Drug Law Journal 53, 1998, 139–171.
53. US Trade Representative, National Trade Estimate Report on Foreign Trade
Barriers, Washington, DC: Office of the US Trade Representative, 1999,
pp. 225–226.
54. ‘‘Codex Alimentarius: Setting Food Safety Standards for Global Trade,’’
Bridges 3(4), May 1999, 1.
55. European Commission, ‘‘Guidelines on the Application of the Precaution-
ary Principle,’’ 17 October 1998, p. 9. It is interesting to note that, in the
context of food safety, the government of Sweden has presented a formulation

232 Improving the SPS Agreement



of the precautionary principle that does not include cost–benefit analysis, but
does call for a ‘‘proportionate’’ response. Codex Alimentarius Commission, Re-
port of the 14 th Session of the Codex Committee on General Principles, ALINORM
99/33A, April 1999, para. 28.
56. See Wayne Jones, ‘‘Weigh up the Costs and Benefits,’’ OECD Observer,
No. 216, March 1999, 30.
57. Steve Charnovitz, ‘‘The Supervision of Health and Biosafety Regulation by
World Trade Rules,’’ Tulane Environmental Law Journal 13, 2000, 271, 291–
296.

Trade, Environment, and the Millennium 233





8

Environmental Labelling Schemes

Revisited: WTO Law and

Developing Country Implications

Arthur E. Appleton

1. Introduction

Traditionally product labelling schemes have been employed to alert

consumers to health and safety considerations. Increasingly labels are

also being employed to provide information reflecting social policy

concerns, for example environmental or labour attributes associated

with a particular product. This chapter, revised and updated since

the first edition of this book, explores the developing country im-

plications of environmental labelling schemes. Labour-related label-

ling issues are also touched upon when relevant. Recent Appellate

Body decisions are examined.

Environmental labelling schemes alert consumers to particular

environmental issues and serve to popularize environmental issues

among producers, consumers, and government officials. Examples

include eco-labelling schemes (labels reflecting environmental char-

acteristics associated with various stages in a product’s life cycle)

and single-issue labels (labels that relate to one aspect in a product’s

life cycle), e.g. that a can of tuna is ‘‘dolphin safe’’ or a product

recyclable.



The proliferation of environmental labelling schemes has raised

economic concerns among developing countries. There is fear that

meeting the norms furthered by foreign labelling schemes will be

technically difficult. There is also concern that it will be financially

costly to meet developed country norms – particularly if labelling

standards differ among importers. Finally, there is a preoccupation

that the labelling of certain products will result in consumer dis-

crimination against unlabelled products, many of which will be

from countries in the developing world that have not met environ-

mental or labour standards applied in the developed world. Many

developing country WTO members fear that this will have adverse

economic implications for them. Indeed, the purpose of many label-

ling schemes is to make it easier for consumers to discriminate

against products that do not meet selected environmental or labour

norms. Because such norms, or higher norms, are often more likely

to be found in the developed world, manufacturers of products in

the developing world, as well as their government officials, are in-

clined to view such measures as potentially protectionist. Opinions

are therefore split, frequently along North–South lines, concerning

the acceptability of labelling schemes for social policy purposes, in

particular the furtherance of environmental or labour goals.

For some time there has been a growing likelihood of a trade dis-

pute wherein the legality under the Marrakesh Agreement Estab-

lishing the World Trade Organization (‘‘WTO Agreement’’)1 of an

eco-labelling scheme will be tested. It is only a matter of time before

a WTO member challenges an eco-labelling programme that it views

as discriminatory. Such a dispute would pose risks to the WTO as

an institution, pitting developing country growth, consumer rights,

environmental and social norms, free speech considerations, and

trade rules against one another. Regardless of the outcome, respect

for the WTO will diminish, either among developing countries or

in the environmental and labour communities of the developed

world. The alternative is that the members negotiate a solution to

labelling questions before the Appellate Body is asked to find one.

In this chapter, relevant terms are defined, policy issues examined,

applicable WTO rules discussed, and suggestions offered on how
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labelling questions might be addressed in future multilateral trade

negotiations. In order to prevent the discussion from becoming too

technical, legal issues are simplified. Nevertheless, certain important

trade law concepts are addressed.

2. Terminology

Labelling terminology

There is no agreed terminology applicable to environmental label-

ling schemes. Recent experience with environmental labelling

schemes and studies of such schemes by various organizations have

however begun to yield some accord on the use of terms.2 Environ-

mental labelling schemes, whether voluntary or mandatory, are often

divided into three groups: single-issue labels, negative labels, and

eco-labels. These terms are explained below.

1. Single-issue labels: alert consumers about a particular issue, for

example whether a product is recyclable, biodegradable, or

‘‘dolphin safe.’’ They can also inform consumers about a par-

ticular performance-related characteristic; for example, auto-

mobile gas mileage, emissions, or electricity consumption.

2. Negative labels: alert consumers about dangerous or other nega-

tive characteristics; for example, ‘‘cigarettes are dangerous to

your health,’’ ‘‘drinking during pregnancy can cause foetal

damage,’’ ‘‘poison,’’ or ‘‘do not inhale fumes.’’

3. Eco-labels: are granted by a public or private body to particular

products based on a life-cycle analysis.3 Eco-labels are awarded

to what a granting authority deems to be environmentally su-

perior products in a particular category (usually not more than

10–15 per cent of the products in a category). In theory, eco-

labels rely on market forces (consumers) to promote products

determined to be environmentally friendlier. Participation in

eco-labelling schemes is assumed to be voluntary. The first eco-

labelling scheme, the ‘‘Blue Angel,’’ was created in Germany in

1977. Eco-labelling programmes, in various forms, are now

prevalent throughout the developed world and increasingly in
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the developing world.4 They remain controversial, in part be-

cause domestic schemes have the potential to influence foreign

production practices.

The above terminology, although frequently repeated in the liter-

ature, is not entirely satisfactory. First, there is potential for overlap

between single-issue and negative labels. Should a label reading

‘‘Made from genetically modified organisms’’ or ‘‘Cattle fed natural

hormones’’ be classified as a single-issue or a negative label? The

answer to this question may depend on scientific analyses that are

not yet conclusive, or even more likely on consumer perception.

Secondly, there is a growing realization that the term ‘‘environ-

ment’’ is now being applied very broadly. Growth in scientific

understanding has led to an expansion of what is considered to be

environmental in nature. The result is an increase in what is scien-

tifically perceived to relate to the environment and what might be

reflected on a label. Thirdly, there is no guarantee that the life-cycle

analysis used in a given eco-labelling scheme will take into consid-

eration only factors that are strictly environmental in nature; for

example, certain labour issues (perhaps with distant environmental

implications) might be assessed. It is conceivable that a labelling

authority could examine production-related working conditions (e.g.

employee exposure to hazardous chemicals or child labour issues)

when deciding whether to award an eco-label. One reason certain

developing countries oppose eco-labelling schemes is fear that the

continued growth in the popularity of eco-labelling schemes will

open the door wider for other forms of labelling, in particular labels

that reflect labour-related issues. This fear is reinforced by the real-

ization that certain child labour practices are already the subject of

labelling campaigns. This point will be returned to when policy

issues are discussed.

PPM terminology

Among the most controversial trade issues is whether a WTO mem-

ber should be permitted to apply its trade policy to influence the
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selection of manufacturing processes in other countries – so-called

foreign ‘‘process and production methods’’ (PPMs). Certain environ-

mental labelling schemes provide a means of discriminating between

products based on how they are made by informing consumers when

production methods do not meet particular environmental, labour,

or other criteria. Changes in demand for a product may influence the

selection of production methods.

From the trade law perspective, this issue is intertwined with the

‘‘like product’’ distinction made, among other places, in Articles I:1

and III:4 of the 1947 General Agreement on Tariffs and Trade

(GATT 1947).5 The concept of ‘‘like products’’ is critical for an un-

derstanding of the PPM question because the GATT Agreement re-

stricts the right to discriminate between and among foreign and

domestic like products, and past GATT/WTO practice has gener-

ally relied upon an examination of a product itself (as opposed to

how it is made) in determining whether two products are ‘‘like prod-

ucts’’.6 The result has been that ‘‘process and production methods’’

that cannot be detected in the final product are generally not exam-

ined in a like product determination.

If a PPM causes a change detectable in the product itself, trade

experts classify the PPM as ‘‘product related’’ or ‘‘incorporated.’’ If a

PPM cannot be identified in the product itself, it is said to be ‘‘non

product related’’ (NPR-PPM) or ‘‘unincorporated.’’ PPM questions

must be seen against the background that, with a few notable ex-

ceptions (e.g. intellectual property matters and products made by

prison labour), goods have not generally been distinguished for pur-

poses of the WTO Agreement based on PPMs unless the PPMs are

detectable in the final product (‘‘product related’’). In other words, a

widget is a widget regardless of how it is made, unless the manu-

facture of the widget changes some important characteristic detect-

able in the widget itself. More specifically, for WTO purposes trade

lawyers might distinguish automobiles based on fuel efficiency or

exhaust emissions, but not based on the sulphur dioxide emissions

used to make the steel in a given vehicle.

Whereas from an environmental or labour perspective the disre-

gard for non-product-related PPMs in the like product determina-
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tion may be subject to criticism, from the trade perspective it is

justified on the grounds that differentiating between goods based on

NPR-PPMs would increase trade barriers and result in increased

trade discrimination. Treating a car differently based on how it is

made, as opposed to how efficiently it operates, would provide a

new basis for trade discrimination. Developing countries have been

particularly adamant in opposing trade restrictions based on NPR-

PPMs out of fear that they would lose economically. In part this is

because the technical capacity and capital to meet the stringent

production standards that exist in certain developed countries may

be lacking. This opposition is also based on the realization that, if

standards for NPR-PPMs differed greatly among countries, econo-

mies of scale would diminish. If Countries A and B establish dif-

ferent production-related environmental standards for widgets, a

widget producer in Country C might need to build two separate pro-

duction lines in order to export to both Country A and Country B.

WTO members have little problem with the idea that a particular

member can regulate production processes within its own jurisdic-

tion, or that a member can establish reasonable performance-related

environmental standards applicable to products within its own juris-

diction. Controversies arise when a member seeks to apply its laws

to influence production processes and methods outside its jurisdic-

tion. These problems tend to be more serious when the member

seeking to apply its standards abroad is a major market for the

product in question.

Eco-labelling schemes (schemes based on a life-cycle analysis) have

aroused particular concern among developing country members be-

cause they provide a means of permitting consumers to discriminate

against goods based, in part, on NPR-PPMs. This issue will be re-

turned to in the discussion of policy issues that follows.

3. Policy issues

Several important policy issues have already been introduced. Most

readers will readily see that, at least in theory, eco-labelling schemes
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rely on market forces (changes in consumption patterns) to influence

production practices. Products are labelled to affect consumer pur-

chasing habits, i.e. demand. By affecting demand, changes may

occur relative to supply – producers and suppliers may choose

to become more environmentally ‘‘responsible’’ when consumers

become environmentally more discerning. Thus viewed, one goal of

eco-labelling schemes is to foster demand-side discrimination against

certain products in order to alter the supply side of the economic

equation.

Most evidence on the effectiveness of eco-labelling schemes is an-

ecdotal in nature. Nevertheless, developing countries fear the poten-

tial discriminatory implications of these schemes. Providing con-

sumers with the ability to discriminate against products perceived to

be less environmentally sound is a source of worry for developing

countries for the technical and financial reasons alluded to above.

Producers in developing countries may also lack the resources and

political expertise to influence the development of foreign labelling

criteria, and may find it difficult from a linguistic and cultural per-

spective to inform themselves about the requirements of foreign

labelling schemes and to participate in these schemes.7 In other

words, information asymmetries may influence participation in par-

ticular schemes. Local manufacturers are more likely to be aware of

the criteria being applied in a particular scheme, and are often better

positioned politically to influence the selection of applicable criteria.

Developing countries are also concerned because of the perceived

tendency of developed countries to formulate eco-labelling criteria

based on conditions in the developed world, or only in the labelling

state.8 Flexibility is necessary to assure that labelling criteria also

reflect the conditions prevailing in developing countries, particularly

with respect to PPMs. This flexibility may be lacking in certain de-

veloped country programmes, particularly when protectionist inter-

ests influence the drafting of labelling criteria.

Complicating the problem are questions of comparative advan-

tage. Wage considerations, regulatory requirements, and the lax en-

forcement of regulations are often viewed as sources of comparative
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advantage. Labelling schemes that alert consumers to serious dis-

crepancies in the above may disadvantage developing countries that

benefit from low wages or a less rigorous regulatory environment.

Another potential criticism is that eco-labelling schemes are likely

to be of greater interest to the residents of developed countries –

from the perspective of both demand and supply. From the demand

perspective, increased discretionary income brings the luxury of se-

lecting products based on factors other than price, including social

and moral considerations. Assuming that many labelled products are

more expensive to produce, and that they may command a premium

price, it is probable that labelled products will be more expensive

than competing unlabelled products, and as a result less likely to

attract consumer interest in developing countries that have labelling

schemes. On the supply side, to the extent that the market for a

product labelled by a developed country is of interest to a develop-

ing country (often not the case because primary goods and agricul-

tural products are frequently not labelled), for reasons mentioned

above it may be difficult for developing countries to participate in

foreign labelling schemes.

From the developing country perspective, eco-labelling schemes

give rise to serious economic concerns. This is because, by definition,

eco-labelling programmes evaluate environmental aspects of produc-

tion processes – an area of potential weakness for some developing

countries. Although the overall goal of such labelling schemes

(using market forces to improve the environment) is laudable, pro-

ducers face risks which can result from very subjective factors. For

example:

. What should receive a greater weighting in a life-cycle analysis

– factors associated with a product’s production, use, or dis-

posal?

. Should one evaluate transport-related criteria, given that this

would seem to discriminate against many imports?

. How do you evaluate products produced using dirty or danger-

ous sources of energy?
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. How do you evaluate foreign production processes that may be

more suitable given a particular country’s geographical, climatic,

and other circumstances?

. More specifically, how do you evaluate products coming from

countries at different levels of development and with different

levels of technology?

Concern about the economic implications of single-issue labelling

schemes is also present in certain special interest communities in the

developed world, particularly those in industrial sectors, such as agri-

business, which fear labelling schemes will be used to discriminate

against products in which they have invested heavily. For example,

the labelling of foodstuffs produced with the aid of hormones or gen-

etic engineering has those in the agribusiness, chemical, and bio-

technology sectors worried. Products with health risks, in particular

tobacco and alcohol, have long been subject to various single-issue

labelling schemes. This has raised economic concerns in those in-

dustries.

The policy considerations presented above are serious, but at this

point there is little evidence to suggest that eco-labelling schemes

have significantly altered consumer buying habits or manufactur-

ing practices. Instead, fears concerning labelling schemes currently

appear exaggerated. From the developing country perspective, the

strong opposition in many quarters to labelling schemes may be a

strategic decision. By keeping the attention of the trade community

focused on eco-labelling, other more important issues, such as the

internalization of environmental externalities and labour-related la-

belling, have been kept off the agenda.

Government officials and business people in the developing world

and certain constituencies in the developed world may be preoccu-

pied with the trade effects of environmental labelling schemes, but

this is not to suggest that labelling schemes have received universal

opposition, or that there are not important arguments in support of

these schemes. Many in the environmental, labour, and consumer

advocacy communities strongly support labelling schemes. The

potential environmental advantages seem clear. To the extent that
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labelling informs consumers, influences consumption habits, and

changes production processes in favour of environmentally superior

products, labelling can play a beneficial role. The success of such

schemes will, however, depend on many variables, including con-

sumer acceptance, the willingness of manufacturers to change pro-

duction processes, the availability of reasonably priced products of

sufficient quality, adequate publicity, and effective developing coun-

try participation.

The potential benefits of eco-labelling programmes have led envi-

ronmentalists to question uncertainties that arise pursuant to the

WTO Agreement concerning the legal treatment of these schemes,

in particular with respect to the treatment of NPR-PPMs. Environ-

mentalists, as well as labour activists, would like WTO members to

have the freedom to use trade as a means of influencing foreign en-

vironmental and labour practices. They do not see why a consumer

should be forced to buy a product manufactured in a manner that he

or she would find objectionable if the PPMs were revealed through

labelling.

Environmentalists have a second concern that is also rooted in a

criticism of the WTO Agreement. They recognize that many envi-

ronmental problems are trans-boundary or global in nature. This is

because resources such as air and water are migratory, and produc-

tion processes in one state may affect resources in another state. For

example, forest resources, animal resources, and coastal and marine

resources can be affected by environmental decisions taken in other

countries. Environmentalists tend not to accept what they view as a

jurisdictional limitation present in interpretations of the GATT/
WTO Agreement (even if from the WTO perspective the limita-

tion is framed otherwise) restricting a state’s use of trade measures

to protect the environment.

Consumer sentiment also favours environmental labelling pro-

grammes. From the consumer perspective, labelling furthers con-

sumer awareness, empowers consumers to make better-informed

choices, satisfies certain moral, political, and social convictions, and

provides economic and social pressure, which may compel manu-

facturers to change production processes. Furthermore, some con-
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sumers view labelling as a form of advertising supported by freedom

of speech considerations.

To what extent should those in one state be able to influence

production methods in another state? From the perspectives of

state sovereignty and trade policy, one might be inclined to take a

restrictive view. Trade policy remains an essentially state-centric

system. From an environmental or consumer perspective, however,

the scope for action is arguably broader. Environmental issues, like

human rights issues, challenge fundamental notions of state sover-

eignty and jurisdiction, owing in large part to their cross-border

implications. The intersection between trade and environmental

issues is, from a strictly legal perspective, an instance of two cultures

colliding. Environmental labelling, or more correctly the questions

of international trade and environmental law that lie beneath label-

ling questions, is not necessarily clear or logical when viewed from

the perspective of the other system or culture. The WTO perspec-

tive, including the uncertainties that have arisen in the application

of international trade law to labelling, is examined below.

4. Legal issues – the WTO Agreement

No eco-labelling scheme has ever been challenged before the GATT

or the WTO, although a single-issue labelling scheme was chal-

lenged in the first Tuna-Dolphin dispute,9 and labelling did arise

as an issue in the Malt Beverages panel.10 In light of the limited

GATT/WTO practice concerning labelling, the comments that fol-

low are somewhat speculative in nature but should offer insight into

various potential challenges and possible results. They are meant to

provide an overview of the applicable law and the points left to be

resolved, either through dispute settlement proceedings or, prefer-

ably, through future negotiations.

One starting point in an analysis of the legality of eco-labelling

schemes is the Report of the WTO Committee on Trade and Envi-

ronment (CTE) produced for the 1996 Singapore Ministerial Meet-

ing. Paragraph 183 of this report (containing Conclusions and Re-
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commendations applicable to labelling programmes) reads in part:

‘‘Well-designed eco-labelling schemes/programmes can be effective

instruments of environmental policy to encourage the development

of an environmentally-conscious consumer public.’’11 This state-

ment is both non-binding and carefully drafted. Not only does it

say nothing about the WTO-legality of eco-labelling schemes, but

paragraph 185 of the same report reveals the discord in the CTE

with respect to the treatment of the NPR-PPM component of eco-

labelling schemes.

Three other points of departure offer better starting points for an

analysis of the legality of eco-labelling schemes: the Preamble to the

WTO Agreement,12 the relevant provisions of GATT 1947, which

is now a part of GATT 1994,13 and the Agreement on Technical

Barriers to Trade (TBT Agreement).14 The Preamble will be dis-

cussed first. Then the legality of labelling schemes will be addressed

first from the perspective of GATT (where many of the principles

found in the TBT Agreement originate), and then from the per-

spective of the TBT Agreement. This mirrors the approach of recent

WTO dispute settlement reports, which have avoided examining

TBT issues despite the fact that the TBT Agreement enjoys a higher

legal precedence than GATT 1994 in the event of a conflict between

the two.

Preamble

The Preamble of the WTO Agreement acknowledges the need to

allow ‘‘for the optimal use of the world’s resources in accordance

with the objective of sustainable development, seeking both to pro-

tect and preserve the environment.’’15 In an earlier work, I con-

cluded that the inclusion of environmental language in the Pre-

amble was probably not intended to alter the fundamental balance of

rights and obligations that existed pursuant to GATT 1947, in par-

ticular with respect to developing country members.16 This conclu-

sion must now be re-examined in light of the Appellate Body’s de-

cision in the Shrimp-Turtle dispute.17 In Shrimp-Turtle, the Appellate

Body found that the Preamble’s environmental language ‘‘reflects
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the intentions of negotiators of the WTO Agreement’’ and ‘‘must

add colour, texture and shading to our interpretation of the agree-

ments annexed to the WTO Agreement, in this case, the GATT

1994.’’18 It then took account of the Preamble’s language as part of

the context of GATT Article XX’s chapeau.19

It is difficult to second guess to what extent the Appellate Body

will be influenced by the Preamble’s language when confronted with

a challenge to an environmental labelling scheme. Suffice it to say

that the Appellate Body is now on record as having recognized the

importance of the Preamble when interpreting the rights and obli-

gations of members under the WTO Agreement (which includes the

TBT Agreement) and under GATT 1994 (which includes GATT

1947). This would suggest that, in borderline situations, environ-

mental labelling schemes may receive the benefit of the doubt.

GATT Article I (‘‘General Most-Favoured-Nation

Treatment’’)

GATT Article I, which provides for most-favoured-nation (MFN)

treatment, ensures that a trade privilege extended to one member is

extended to all members. Article I:1 prohibits a member from using

financial and regulatory measures as a means of discriminating

against ‘‘like products’’ from one member in favour of like products

from another member. With respect to mandatory labelling re-

quirements, the effect of Article I:1 is to assure that labelling re-

quirements applicable to the imports of one member are applicable

to like products imported from all members. Likewise, a voluntary

labelling programme open to one member must generally be open

to like products from all members on similar terms.20

A voluntary environmental labelling scheme reflecting an NPR-

PPM (whether or not tuna was ‘‘dolphin safe’’) withstood a chal-

lenge based on Article I:1 in the 1991 Tuna-Dolphin report.21 The

panel found that the voluntary federally promulgated US scheme at

issue did not prevent tuna products from being sold freely with or

without the ‘‘dolphin-safe’’ label; nor did the scheme establish re-
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quirements that had to be met to obtain an advantage from the US

government. Any advantage that occurred resulted from consumer

choice.22

The 1991 Tuna-Dolphin report was never adopted by the GATT

contracting parties. Unadopted GATT panel reports have been

found by the Appellate Body to have ‘‘no legal status in the GATT

or WTO system,’’ but the Appellate Body has found that a panel

‘‘could nevertheless find useful guidance in the reasoning of an un-

adopted panel report that it considered to be relevant.’’23

GATT Article III (‘‘National Treatment on Internal
Taxation and Regulation’’)

GATT Article III contains the ‘‘national treatment’’ obligation. This

provision is intended to ensure that imported like products are

treated no less favourably than like domestic products with respect

to the application of internal taxes, charges, ‘‘laws, regulations and

requirements affecting the internal sale, offering for sale, purchase,

transportation, distribution or use of products.’’ The goal is to pre-

vent internal measures from being applied so as to afford protection

to domestic production.24 The Appellate Body noted in the Alcoholic

Beverages report that:

The broad and fundamental purpose of Article III is to avoid

protectionism in the application of internal tax and regulatory

measures. More specifically, the purpose of Article III ‘‘is to

ensure that internal measures ‘not be applied to imported or

domestic products so as to afford protection to domestic pro-

duction.’ ’’ Toward this end, Article III obliges Members of the

WTO to provide equality of competitive conditions for im-

ported products in relation to domestic products. ‘‘[T]he inten-

tion of the drafters of the Agreement was clearly to treat the

imported products in the same way as the like domestic prod-

ucts once they had been cleared through customs. Otherwise

indirect protection could be given.’’ . . . Article III protects ex-

pectations not of any particular trade volume but rather of the
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equal competitive relationship between imported and domestic

products. Members of the WTO are free to pursue their own

domestic goals through internal taxation or regulation so long

as they do not do so in a way that violates Article III or any of

the other commitments they have made in the WTO Agree-

ment.25

Article III:4 has particular relevance for mandatory labelling

schemes. This provision assures that laws, regulations, and require-

ments affecting the internal sale, offering for sale, purchase, trans-

portation, distribution, or use are not applied so as to accord less

favourable treatment to imported over domestic like products. The

concepts of ‘‘like products’’ and ‘‘treatment no less favourable’’ are

essential elements of Article III:4, and are also found in the TBT

Agreement, although this does not mean that these concepts are in-

terpreted the same throughout the WTO Agreement.

Like products

The like products decision in the Asbestos26 case is the most signifi-

cant Article III:4 decision interpreting ‘‘likeness.’’ This controversial

decision takes into account past GATT/WTO practice interpreting

likeness, but nevertheless constitutes a step towards a more eco-

nomic interpretation of Article III:4 likeness.

In Asbestos, the Appellate Body side-stepped certain textual im-

plications of Article III. Based on its interpretation of a ‘‘general

principle’’ said to be articulated in Article III:1 and which it elabo-

rated in Alcoholic Beverages, the Appellate Body opted for a broader

interpretation of Article III:4 likeness, which, if not ‘‘co-extensive’’

with its interpretation of Article III:2, appears to approach the

breadth of Article III:2.27 In Asbestos the Appellate Body again rec-

ognizes that likeness must be interpreted on a case-by-case basis,

and that no one approach is appropriate for all cases.28 With refer-

ence to the Working Party on Border Tax Adjustments29 and the

findings of the Appellate Body in Alcoholic Beverages (Art. III:2) and

Reformulated Gasoline30 (Art. III:4), the Appellate Body recognizes
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the same four criteria that together provide a framework (‘‘simple

tools’’) for analysing likeness. They are (1) the properties, nature,

and quality of the products, (2) the end-uses of the products, (3)

consumers’ tastes and habits (‘‘consumers’ perceptions and behav-

iour’’), and (4) tariff classifications. To these four criteria the Appel-

late Body adds (5) an examination of all pertinent evidence, and (6)

an examination of the competitive relationship of the products in

the market place.31 These last two criteria are, at least in the Asbestos

decision, interwoven with the first four criteria. This interpretation

permits the Appellate Body to examine the competitive relationship

of products as a consideration intertwined with the four-part test

applied in Alcoholic Beverages.

The Appellate Body found in Asbestos that the panel should have

examined all of the evidence relating to each of the four criteria

separately, and weighed all relevant evidence when making an over-

all determination on likeness.32 The Appellate Body also found that

the panel, in its analysis of the physical properties of asbestos, should

have examined the carcinogenity of asbestos fibres. It termed this

carcinogenity a ‘‘defining element’’ of the physical properties of

asbestos.33

The Asbestos decision represents a move towards an interpretation

of likeness that is on the one hand more sensitive to economic con-

siderations (conditions of competition), but on the other hand more

pragmatic to the extent that it examines a broader group of product-

related characteristics, including health considerations.

Article III:4 is applicable to product-related labelling require-

ments. Many in the environmental community would also like to

see NPR-PPMs included in an Article III:4 assessment of ‘‘likeness.’’

Past and recent GATT/WTO practice suggests that this is not a re-

alistic expectation. This conclusion is supported by the findings of

the unadopted 1991 and 1994 Tuna-Dolphin panels,34 whose rea-

soning is at best a source of ‘‘useful guidance.’’ Nevertheless, the

reasoning of these panels appears to have won some acceptance from

the United States, as evidenced by its decision not to argue at the
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panel stage that Article III:4 was applicable in the Shrimp-Turtle

dispute.35

Excluding NPR-PPMs from the Article III:4 determination of

likeness prevents members from arguing that a labelling scheme re-

flecting NPR-PPMs applied equally to domestic and foreign prod-

ucts (‘‘like products’’) would be in conformity with the national

treatment obligation (and would not instead be subject to the re-

quirements of GATT Article XI). From the perspective of interna-

tional trade, this is a prudent outcome. If all products could be dif-

ferentiated for likeness purposes based on NPR-PPMs, the WTO

would become an international arbitrator of a broad range of ‘‘trade-

related’’ social and political differences, be they environmental, la-

bour, religious, or political in nature. This could rapidly undermine

the effectiveness of the international trading system.

Treatment no less favourable

Assume we are dealing with a product-related labelling requirement

applicable to two like products, one domestic and one imported; for

example, the mandatory labelling of domestic and imported auto-

mobiles based on fuel consumed or emissions produced. Pursuant to

Article III:4, there is an obligation to assure that the imported

product is accorded ‘‘treatment no less favourable’’ than the like

domestic product. This requires an examination of the conditions

of competition – whether imported products are afforded ‘‘effective

equality of opportunity’’ (treatment at least equal to that accorded

like domestic products).36

Do labelling requirements affect the conditions of competition

and have implications for the maintenance of effective equality of

opportunity? This problem can be viewed from two perspectives:

in terms of the general labelling requirements, and in terms of the

specific information yielded by these requirements. Strictly speak-

ing, mandatory product-related labelling requirements designed to

reveal information, if applied in a fair, open, non-discriminatory,
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and transparent manner, do not directly affect the conditions of com-

petition, nor do they have direct implications for the maintenance of

effective equality of opportunity. This is because they do not prevent

the sale of the good in question provided that it is labelled. They

also do not have a direct effect on price, as would a tax. Furthermore,

they do not impose less favourable regulatory treatment on imported

products. All products, whether domestic or imported, would be

subject to the same regulatory regime – they would each be required

to bear a label revealing the same product-related characteristics.

Questions arise only when the analysis is taken one step further

and the contents of the label are examined. Mandatory product-

related labelling requirements are likely to reveal information that

could result in consumer discrimination against a particular product

(domestic or imported) based on performance-related characteristics.

Viewed in this light, labelling schemes can have an indirect effect on

price and competitiveness, and might indirectly affect the conditions

of competition. Developing countries might find it particularly dif-

ficult to compete in such an environment if they lack the necessary

financial and technical resources to manufacture products that meet

the environmental expectations of consumers in the developed world.

Such a labelling requirement would not prevent products from

being sold freely, nor would it establish requirements needed to

procure a government-accorded advantage. It would only further the

ability of consumers to make an informed decision based on prod-

uct-related characteristics, and to discriminate against products

based on this information. Successfully challenging such a scheme

could be difficult. One approach might be to prove that a particular

labelling requirement was purposefully designed by a government to

reveal environmental deficiencies in foreign like products, with the

expectation that consumers would accord these products less favour-

able treatment. This could require a showing of intentional abuse.

This is not necessarily a surprising result. WTO members have

historically recognized the need to retain a certain degree of domes-

tic policy autonomy. For example, there is acceptance among mem-

bers that states must be able to apply domestic regulations to pre-
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serve natural resources and to protect the health and safety of their

citizens.37 In the Malt Beverages and Automobiles reports, this auton-

omy was assured by ruling that certain goods, distinguished on the

basis of product-related characteristics for reasons other than protec-

tionism, were not like products (therefore Article III did not apply).

As a result of the Appellate Body decision in the Alcoholic Beverages

dispute, this line of argument (aim and effect) now appears to be

closed,38 but the need to retain a degree of domestic policy auton-

omy still exists, and it is possible that such autonomy may be pre-

served in the interpretation and application of the ‘‘treatment no less

favourable’’ test.39

The GATT Article III legality of voluntary product-related label-

ling schemes, including the product-related portion of eco-labelling

schemes, has been treated to some extent above, but requires a few

additional comments. Some trade specialists argue that, like manda-

tory labelling requirements, voluntary labelling can discriminate

against members with fewer technical and financial capabilities and

thus affect the conditions of competition.40 Although certain devel-

oping countries will find this argument attractive, it would probably

be difficult to sustain before a panel or the Appellate Body.

First, it would need to be proven that voluntary labelling schemes

constitute regulations or requirements for the purposes of Article

III:4. This has not been established. Secondly, for the reasons noted

above, it seems unlikely that a panel or the Appellate Body would

find that likeness can be dependent on an NPR-PPM. This would

suggest that NPR-PPMs in eco-labelling schemes would not be

considered for Article III purposes in the event that the regulations

or requirements establishing a voluntary eco-labelling scheme were

deemed to fall within Article III. Thirdly, if certain mandatory la-

belling schemes are GATT consistent, it is probable that voluntary

schemes are more likely to be GATT consistent. Voluntary labelling

programmes do not prevent products from being sold freely, nor

do they establish requirements needed to procure a government-

accorded advantage. They are designed to further the ability of con-

sumers to make informed decisions. They are therefore less likely to

affect the conditions of competition than mandatory schemes.
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In conclusion, without a showing of purposeful abuse of a volun-

tary labelling scheme, in particular purposeful government abuse, a

finding by a dispute settlement body against a voluntary scheme

based on Article III:4 is unlikely. Given the large number of

eco-labelling schemes already in existence, and the reputation of

the WTO concerning environmental issues, ruling against an eco-

labelling scheme could pose political risks for the WTO system. In

light of the above, a member that chooses to oppose a voluntary la-

belling scheme should instead be prepared to give greater emphasis

to arguments arising under the TBT Agreement, particularly tech-

nical arguments concerning necessity, harmonization, notice, and

transparency (discussed below), as opposed to broad policy argu-

ments that are likely to raise controversial political issues.

GATT Article XI (‘‘General Elimination of
Quantitative Restrictions’’)

GATT Article XI sets forth a general prohibition on import and

export restrictions other than duties, tariffs, and other charges. The

intent of Article XI is to limit import restrictions to tariff-based

measures, and to prohibit ‘‘most non-tariff measures from being ap-

plied against imports at the point of importation.’’41 GATT Article

III and Article XI are usually viewed as mutually exclusive. Article

III governs internal measures, including internal measures applied

against imports at the point of importation,42 whereas Article XI

governs the importation of products. Article XI is generally deemed

to be comprehensive, and is even applicable to non-mandatory mea-

sures where sufficient government incentives exist to encourage im-

plementation.43

As noted in the discussion of Article III, it is probable that it is

GATT Article XI and not GATT Article III that is applicable to

non-product-related environmental labelling requirements. If this is

the case, import restrictions, such as a requirement that NPR-PPMs

be labelled as a prerequisite to import, would violate Article XI.

Prohibiting the import of products that do not bear an eco-label
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would also violate Article XI to the extent that NPR-PPMs are part

of the labelling criteria.

Voluntary labelling schemes, including the NPR-PPM compo-

nent of eco-labelling schemes, are unlikely to violate Article XI. The

only conceivable exception would be when there are sufficient gov-

ernment incentives to discourage the import of goods that do not

bear the label in question – perhaps in the form of a government

programme that stigmatizes the import of unlabelled goods.

GATT Article XX (‘‘General Exceptions’’)

Much has already been written about Article XX, so it will be only

briefly mentioned here. Assuming that a labelling scheme has been

alleged to violate one of the Articles discussed above, the scheme

would probably be defended on the basis of GATT Article XX (b)

or (g), two of the general exceptions to the GATT Agreement.

Until recently, GATT Article XX(b)44 has never been successfully

invoked, casting doubts on its viability. Previous interpretations of

the term ‘‘necessary’’ were so strict that the standard seemed virtu-

ally impossible to satisfy.45 The Appellate Body’s recent decision in

the Asbestos case is noteworthy because it constitutes the first time

that the Appellate Body has made a finding that a given trade mea-

sure satisfies the conditions of Article XX(b), and more specifically

the ‘‘necessary’’ test. This decision is all the more surprising because,

having found that Article III:4 had not been violated, the Appellate

Body could have avoided the Article XX(b) question based on the

doctrine of judicial economy. This suggests that its Article XX(b)

analysis was politically motivated.

The Asbestos report emphasizes that a measure is ‘‘necessary’’ if no

alternative GATT-consistent measure or less GATT-inconsistent

measure is reasonably available.46 Relying in part on its report in

Korea–Beef,47 the Appellate Body found in Asbestos that whether a

measure is ‘‘reasonably’’ available requires a weighing and balancing

process that must take into consideration whether an alternative
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measure would contribute to the realization of the end pursued. The

more vital the common interest or value pursued, the easier it will

be for the Appellate Body to accept that a particular measure is

necessary.48

Absent a factual background, the applicability of the Asbestos rea-

soning to an eco-labelling scheme alleged to violate a substantive

GATT provision is difficult to assess. Assuming that a particular

eco-labelling scheme does violate a substantive GATT provision, it

is arguable that it will be viewed as being reasonable and among the

least GATT-inconsistent trade measures available. Article XX(b)

could conceivably save certain eco-labelling schemes.

Prior to the Asbestos report, Article XX(g)49 was the focus of much

attention. Two Appellate Body reports, Shrimp-Turtle and Reformu-

lated Gasoline, demonstrate the viability of Article XX(g),50 but in

each case the environmental measure at issue was found not to sat-

isfy the conditions present in Article XX’s chapeau. The fact that

the Shrimp-Turtle case concerned NPR-PPMs was not an express

barrier to the application of Article XX(g) or the chapeau. Were an

Article XX(g) labelling case to arise, it is likely that the decision

would rest on the application of the chapeau. This makes the Ap-

pellate Body’s decisions in Shrimp-Turtle and Reformulated Gasoline,

each of which interprets the chapeau, potentially important for the

‘‘application’’ of labelling schemes that take NPR-PPMs into con-

sideration. Both reports stress the need for a cooperative resolution

to international environmental problems, suggesting that labelling

schemes that conform with international standards would be more

acceptable. Both reports also examine the administration of the law

or regulation in question, suggesting the need for a fair, equal, and

transparent administration of labelling schemes.

The Agreement on Technical Barriers to Trade

The TBT Agreement is the most important instrument applicable to

environmental labelling in the WTO Agreement. The TBT Agree-

ment was drafted with labelling regulations and standards in mind.
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As evidenced by the Asbestos decision, there has been a general re-

luctance on the part of both panels and the Appellate Body to rule

based on the TBT Agreement when confronted with the possibility

of basing a decision on the GATT Agreement. Given the un-

answered questions arising from the GATT Agreement with respect

to labelling schemes, a developing country seeking to challenge a

labelling scheme would be better served by basing its challenge on

both the GATT and the TBT Agreements, or on the TBT Agree-

ment alone. This being said, there is also a degree of uncertainty

concerning the application of the TBT Agreement to labelling

schemes.

The principal uncertainty concerns the treatment of labels reflect-

ing NPR-PPMs.51 This point is of particular importance for

voluntary eco-labelling schemes and for other voluntary schemes

that reflect environmental and labour-related considerations. This

confusion arises from the definitions of ‘‘technical regulation’’ and

‘‘standard’’ provided in Annex 1 of the Agreement. The generally

accepted rule is that only product-related PPMs are covered by the

TBT Agreement, but this point remains open to debate. Some de-

veloping countries have taken the view that the TBT Agreement

prohibits the labelling of NPR-PPMs, and therefore eco-labels,

whereas other members have taken the view that eco-labels fall

within the TBT Agreement.52 A middle position – that only the

product-related portion of an eco-label falls within the TBT Agree-

ment – is tenable, but from a practical viewpoint unworkable.

The TBT Agreement is important and complex, and because of its

potential ‘‘rigidity’’ a politically sensitive instrument. Much of the

foundation required for an understanding of this agreement has been

set forth in the above discussion of GATT Articles I, III, and XI. It

is not possible to undertake a thorough analysis of the TBT Agree-

ment in a short chapter of this nature, but the provisions of greatest

interest for developing countries are outlined below.

The TBT Agreement differentiates between technical regulations

(mandatory provisions) and standards (voluntary provisions) and

establishes provisions applicable to both. Environmental labelling
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programmes can fall into either category depending upon whether

or not a label is mandatory or voluntary. The distinction between

mandatory and voluntary labelling requirements is important for

ascertaining which provisions of the TBT Agreement apply.

Article 2 of the TBT Agreement is applicable to mandatory label-

ling requirements. Many important GATT principles that have

already been discussed are incorporated into this provision. Article

2.1 provides for MFN and national treatment (treatment no less fa-

vourable for like products). Article 2.2 requires that technical regu-

lations do not create ‘‘unnecessary’’ obstacles to international trade,

and that such regulations are not more trade restrictive than neces-

sary to fulfil legitimate objectives, taking account of the risks that

non-fulfilment would create. Certain legitimate objectives are iden-

tified, including the protection of human, animal, and plant life or

health and the environment. Article 2.4 requires the use of relevant

international standards as a basis for technical regulations, unless

they would be ineffective or inappropriate for the fulfilment of a

legitimate objective. Article 2.5 provides that technical regulations

that are in conformity with the international standards mentioned

in Article 2.4 are ‘‘rebuttably presumed not to create unnecessary

obstacles to international trade.’’ Other portions of Article 2 set

forth important notice and transparency requirements. In Article 3,

rules for the application of these provisions by local governments

and non-governmental bodies are set forth.

Article 2 recognizes the protection of human, animal, and plant

life and health as legitimate objectives that might justify technical

regulations, but trade measures to protect such legitimate objectives

may not constitute ‘‘unnecessary’’ obstacles to international trade.

This parallels the necessary test applied in conjunction with GATT

Article XX(b), as evidenced by the fact that Article 2.2 incorporates

a ‘‘least trade-restrictive measures’’ provision.53 This provision is de-

signed to minimize the burden to technical regulations and to pre-

vent the abuse of technical regulations for protectionist purposes.

The earlier characterization of the TBT Agreement as ‘‘rigid’’ is due

to the incorporation of this ‘‘necessary’’ test. Past GATT/WTO ex-

perience with this standard suggests that certain non-protectionist
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measures may not easily satisfy this test owing to the frequent

availability of reasonable less trade-restrictive alternatives.

This raises the question of whether or not mandatory labelling

requirements are necessarily trade restrictive. By their very nature,

labelling requirements that simply provide product-related informa-

tion, even if mandatory, are not a particularly trade-restrictive mea-

sure. Instead, product-related labelling tends to play an informative

role. Despite the fact that labelling may result in consumers choos-

ing not to purchase certain products based on the information pro-

vided, as noted above, such product discrimination is indirect and,

for many people (particularly those in the developed world), well

within what they would view as necessary for informed decision-

making and consumer choice.

There is one instance when a mandatory labelling requirement

could be deemed trade restrictive. An import ban directed at goods

that do not bear a mandatory label could, depending on the cir-

cumstances, operate to restrict trade and, based on the Appellate

Body decision in Asbestos,54 could be susceptible to review under the

TBT Agreement as a technical regulation.

From the developing country perspective, one point should be

noted. Article 2 places considerable emphasis on the promulgation

of technical regulations in accordance with international standards.

Although this provision is intended to encourage international har-

monization, developing country interests will be served only if they

participate actively in the harmonization process. If they do not, it is

conceivable that harmonized standards may be promulgated that are

significantly more difficult for developing countries to meet. This

means the capacity of developing countries to participate in the in-

ternational harmonization process must be enhanced, and develop-

ing country resources must be directed toward participation in such

activities. This will mean participation in certain international har-

monization activities that may have no immediate benefit for certain

developing countries.

With respect to voluntary labelling schemes, including eco-

labelling schemes, the situation is somewhat less straightforward.
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These schemes fall under Article 4 of the TBT Agreement, which

incorporates the ‘‘Code of Good Practice for the Preparation, Adop-

tion and Application of Standards’’ (Annex 3 of the TBT Agree-

ment). The Code of Good Practice contains the principal TBT

obligations applicable to voluntary labelling schemes. Pursuant to

Article 4.1, only central government standardizing bodies are bound

by the provisions contained in the Code. Other standardizing bodies

have the option to accept and apply the Code. However, members

are obligated to take ‘‘reasonable measures’’ to assure that local and

non-governmental standardizing bodies do indeed accept and com-

ply with the Code. This leaves a risk that labelling standards that do

not comply with the Code will be promulgated by various sub-

national governmental authorities (or non-governmental bodies),

particularly in countries with decentralized political systems. If the

intent of the members is to widen the application of the Code, a goal

that is probably in the interest of developing countries, attention

should be given to defining what constitutes the ‘‘reasonable mea-

sures’’ required by a member to assure that subnational governmen-

tal and non-governmental bodies accept and comply with the Code.

With respect to voluntary labelling schemes, the obligations set

forth in the Code generally parallel those of Article 2 of the TBT

Agreement: MFN and national treatment provisions exist, standards

are not permitted to create unnecessary obstacles to international

trade, deference is given to international standards,55 harmonization

is encouraged, and notice and transparency obligations receive con-

siderable attention.

As already noted, the treatment of NPR-PPMs for the purposes of

the Code is a point of contention that the members have not been

able to resolve. The area of greatest preoccupation for developing

countries has, not surprisingly, been the labelling of non-product-

related environmental criteria, particularly the criteria found in

eco-labelling schemes. Although the problem is not serious yet, if

eco-labelling schemes become a well-accepted marketing tool, and

if eco-labelling schemes attribute particular importance to NPR-

PPMs, labelling could eventually undermine what some perceive

to be a comparative advantage in certain countries. This means that
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the concern of developing countries with respect to the NPR-PPM

question is legitimate, but that present fears are overstated given the

paucity of data demonstrating the effectiveness of eco-labelling

schemes in increasing a product’s market share.

Other concerns revolve around the fact that few products from

developing countries are currently labelled, and that the industries

that tend to be found in the least developed countries are frequently

not those that will benefit, at least for now, from labelling schemes.

This again suggests that much of the fear that developing countries

have about eco-labelling schemes is not warranted. Yet, the vigorous

opposition to eco-labelling programmes on the part of some devel-

oping country members is not without purpose. Opposition to

voluntary eco-labelling schemes has slowed down progress in the

WTO’s Committee on Trade and Environment (CTE), preventing

more controversial issues (such as internalization) from receiving ser-

ious consideration. It has also made members realize that environ-

mental issues are a stalking horse for labour-related issues, in par-

ticular ‘‘core labour standards.’’ By blocking the resolution of the

environmental questions now on the CTE’s agenda, some countries

are hoping that they are also blocking the advancement of labour

issues up the WTO’s agenda.

5. Concluding comments: Seattle and beyond

Environmental issues transcend national borders and are not solely

a developed country concern. Developing countries are beginning

to experience serious environmental difficulties, and these problems

will grow. The continued deterioration of environmental conditions

world-wide means that eco-labelling and other product-related la-

belling programmes are not going to disappear from the interna-

tional trade agenda. Yet the polarized manner in which environ-

mental issues are being addressed in the CTE has left little hope for

progress in this forum. Although this may be in accord with certain

developing country interests, it is inevitable that pressure will in-

crease on developing countries during the next round of trade talks
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to reach a compromise, particularly with respect to less controversial

environmental issues, such as eco-labelling.

The dramatic failure to launch a new round of trade talks in Se-

attle offers little encouragement that the members are ready to reach

a consensus on the treatment of environmental issues, including en-

vironmental labelling questions. There is still not enough on the

negotiating table to give the developing world an incentive to con-

sider concessions in the politically charged and economically prob-

lematic environmental area.

The commitment of the United States to achieving a compromise

on trade-related environmental questions is also now in doubt. The

new administration in Washington has shown little support for, or

interest in, either international or domestic environmental protec-

tion. If this continues to be the case, it is doubtful that the United

States will support what ‘‘civil society’’ would view as environmental

improvements (in the form of amendments) to the WTO Agree-

ment. This means that, at least in the short term, it is probable that

confrontation between the WTO and ‘‘civil society’’ will continue to

characterize the trade-related environmental debate.

For many developing countries, environmental issues remain a

luxury, and green protectionism is a legitimate concern. They realize

that environmental agreements are possible only if all sides are will-

ing to make concessions, and they are waiting for movement from

the members in the developed world. If, as is likely, certain envi-

ronmental issues are going to be on the agenda of the next round

of trade talks, it may be time for the developing countries to take

advantage of this fact, and to begin to line up concessions from

the developed country members, perhaps in areas such as agriculture

and textiles, in exchange for movement on environmental issues

such as eco-labelling.56 Despite opposition among many developing

countries to eco-labelling programmes, negotiating a solution where

trade concessions are won for developing countries may be preferable

to ‘‘rolling the dice’’ and letting the Appellate Body resolve the un-

answered GATT Article III and TBT questions.

Uncertainty concerning the treatment of NPR-PPMs in the TBT

Agreement will remain the focus of attention for the developing
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world. This is not because eco-labelling poses an economic threat,

but instead because of the ‘‘slippery slope’’ argument. Authorizing

an evaluation of foreign NPR-PPMs for labelling purposes could

open the door to other more effective means of influencing foreign

NPR-PPMs. Going further down the ‘‘slippery slope,’’ it could even

open the WTO’s doors to labour-related issues, human rights issues,

and other sensitive social and political concerns. This is something

most members want to avoid. Neither the use of trade as an eco-

nomic lever to compel social change nor the use of the WTO’s dis-

pute settlement mechanism as a means of resisting social change is

perceived as being in the best interests of the WTO, or of most of its

members.57

With the exception of some uncertainty regarding the treatment

of NPR-PPMs, the TBT Agreement seems adequate to prevent most

cases of ‘‘green protectionism’’ arising from voluntary eco-labelling

programmes. There are nevertheless improvements, already dis-

cussed at length in the CTE, that could lead to broader support for

eco-labelling schemes. For example, assuming that they are per-

missible, voluntary eco-labelling schemes that reflect NPR-PPMs

should take local geographic, environmental, economic, and devel-

opmental conditions into consideration. Furthermore, the need for

developing country input in the drafting of criteria for labelling

schemes is important. Lastly, maximum transparency in all stages of

the labelling process must be assured. Progress on labelling issues is

possible only if all sides recognize that legitimate aspirations and

concerns are at stake and are prepared to work together towards a

compromise that reflects these mutual interests.
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9

The Agreement on Technical Barriers to

Trade, the Committee on Trade and

Environment, and Eco-labelling

Doaa Abdel Motaal1

1. Introduction: Context of discussions on
eco-labelling in the World Trade
Organization

Eco-labelling has been discussed in the World Trade Organiza-

tion (WTO) in the Committee on Trade and Environment (CTE) and

the Committee on Technical Barriers to Trade (CTBT). In the CTE it

has been examined within the broader context of all product-related

environmental requirements, and in the CTBT within the context of

the Agreement on Technical Barriers to Trade (TBT Agreement). At

issue in the WTO is the extent to which eco-labelling schemes are

covered by and are consistent with the provisions of the TBT Agree-

ment. From an environmental perspective, it is important to establish

the WTO consistency of these schemes in order to provide envi-

ronmental policy makers with the security that their policies do not

run counter to international trade rules and cannot be reversed by

WTO member governments. From a trade perspective, ensuring

their WTO consistency is needed to prevent them from becoming

barriers to trade.



In its conclusions and recommendations to the 1996 Singapore

Ministerial Conference, the CTE stated that ‘‘[w]ell-designed eco-

labelling schemes/programmes can be effective instruments of envi-

ronmental policy to encourage the development of an environmen-

tally conscious consumer public.’’2 However, a number of concerns

were expressed regarding the employment in these schemes of crite-

ria related to processes of production that do not affect the final prod-

uct; their possible bias towards domestically produced products; and

their lack of transparency.

Two legal questions have been raised by WTO members (quite

different ones) with respect to eco-labelling schemes. The first relates

to the coverage of the TBT Agreement, where some members have

questioned the extent to which the Agreement covers measures such

as eco-labelling schemes. The second relates to the consistency of

eco-labels with certain provisions of the TBT Agreement, where

other members have questioned their consistency. The extent to

which such schemes differentiate between products on grounds ac-

cepted by the WTO has been discussed with respect to this view-

point. Because this is an issue of fundamental importance to the

international trading system, it has proved to be extremely contro-

versial.

So far, no firm decision on the WTO coverage and consistency of

eco-labels has been taken. However, the extensive discussions un-

dertaken in both the CTE and the CTBT on this subject have served

to flush out the links between international trade rules and eco-

labels, and have raised awareness of the need to make trade and en-

vironmental policies both compatible and mutually supportive.

2. Overview of the Agreement on
Technical Barriers to Trade

The TBT Agreement has been at the heart of eco-labelling discus-

sions in the WTO. To understand these discussions, it is important

to understand the Agreement itself – why it was created, what prob-

lems it attempts to resolve, and how. The TBT Agreement was de-
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veloped in response to a realization by the contracting parties to the

General Agreement on Tariffs and Trade (GATT) that non-tariff

barriers, in particular product technical requirements, were creating

new obstacles to trade. Although originally a Tokyo Round agree-

ment, it was revised during the Uruguay Round, and its revised ver-

sion entered into force in 1995.

The TBT Agreement is premised on an acknowledgement of the

right of WTO members to develop product requirements as well as

procedures to assess compliance with those requirements. However,

it attempts to ensure that these measures do not create unnecessary

obstacles to trade during their preparation, adoption, and applica-

tion. The Agreement covers product requirements that are both

voluntary (known as ‘‘standards’’) and mandatory (known as ‘‘tech-

nical regulations’’). It also covers all testing, inspection, and certifi-

cation procedures designed to assess compliance (known as ‘‘confor-

mity assessment procedures’’).

While technical regulations and conformity assessment procedures

are covered through the main body of the Agreement, standards are

covered through a ‘‘Code of Good Practice for the Preparation,

Adoption and Application of Standards’’ (Annex 3 of the Agree-

ment). Most of the principles applied by the Agreement to technical

regulations also apply to standards through the Code. All govern-

mental as well as non-governmental standardizing bodies, at the na-

tional and regional levels, are invited to accept the Code and to

abide by its provisions.3

To ensure that product requirements and conformity assessment

procedures do not create unnecessary obstacles to trade, the Agree-

ment begins by delineating the ‘‘legitimate objectives’’ for which

technical regulations may be developed. These include ensuring na-

tional security, preventing deceptive practices (such as false product

labelling), and protecting animal, human, or plant life or health,

or the environment. The Agreement then sets out a number of key

principles to be adhered to by standardizing bodies.

The first principle is non-discrimination. Originally incorporated

under GATT, the principle constitutes the backbone of the interna-
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tional trading system and is mirrored in the TBT Agreement. It out-

laws discrimination between imported and domestically produced

like goods (which is GATT’s National Treatment clause), and be-

tween like goods imported from different sources (GATT’s Most-

Favoured-Nation or MFN clause). Within the context of the TBT

Agreement, it means that WTO members must not subject some

goods to more stringent requirements or stricter tests than others that

are alike.

The second principle of the Agreement is the avoidance of unnec-

essary obstacles to trade. With respect to technical regulations and

conformity assessment procedures, this means that members must

design their regulations and procedures in the least trade-restrictive

way possible, making them proportional to the objectives that they

are trying to achieve (i.e. they must reflect on the impact of their

measures on trade). The Agreement also encourages members to base

their technical regulations and standards on performance rather than

on design criteria (for instance, to say that all doors should have a

burn-through time of at least 30 minutes, instead of requiring that

all doors be made of steel and have a certain thickness). Such criteria

provide producers with greater leeway in meeting the objectives of

product requirements.

The third principle is harmonization. Members are called upon

to base their technical regulations, standards, and conformity as-

sessment procedures on international standards, guides, and recom-

mendations. The call for harmonization is designed to avoid the

emergence of undue layers of product requirements and assessment

procedures, and to encourage the use of ones that have been devel-

oped with the approval of the international community.

The fourth principle concerns equivalence and mutual recogni-

tion. The Agreement stipulates that WTO members give positive

consideration to recognizing other members’ technical regulations as

equivalent to their own, even when they differ from theirs, provided

they are satisfied that they adequately fulfil their objectives. This

reduces obstacles to trade until full-fledged international harmoni-

zation becomes possible. With respect to conformity assessment pro-

cedures, it also calls upon members to ensure, whenever possible, that
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the results of the assessment procedures of other members are ac-

cepted as equivalent, even when they differ from theirs, provided the

procedures give the same level of confidence. This avoids multiple

product testing (in both exporting and importing countries) and its

associated costs. Members are also encouraged to conclude mutual

recognition agreements (MRAs) to achieve equivalence in the area of

conformity assessment (MRAs usually cover defined product groups).

The fifth and final principle of the Agreement is transparency,

which is a central feature of the TBT Agreement. It includes notifi-

cation obligations and the establishment of enquiry points. Under

the TBT Agreement, members must notify other members of, among

other things, their draft technical regulations, standards, and confor-

mity assessments and must provide them with sufficient time to com-

ment on them (with the obligation of taking their comments into ac-

count). They must also establish enquiry points to respond to all

questions their trading partners may have on issues relating to the TBT

Agreement.

3. Analysis under the Agreement on
Technical Barriers to Trade

Legal analysis of the WTO consistency of eco-labelling schemes,

which has taken place within the framework of the TBT Agreement,

has involved discussion of the meaning of ‘‘standards’’ under the

Agreement, and of the concept of ‘‘like products’’ incorporated in its

non-discrimination principle.

Because most eco-labelling schemes are voluntary, discussions

have focused on the rules of the WTO in relation to voluntary mea-

sures. As stated in the previous section, voluntary product require-

ments under the TBT Agreement are known as standards. Annex 1

of the Agreement defines a standard as follows:

Document approved by a recognized body, that provides for

common and repeated use, rules, guidelines or characteristics,

for products or related processes and production methods, with

which compliance is not mandatory. It may also include or deal
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exclusively with terminology, symbols, packaging, marking or

labelling requirements as they apply to a product, process or

production method.4

Concerns raised under the TBT Agreement

The first issue addressed within the context of the TBT Agreement

has been the extent to which eco-labels fall under the purview of the

Agreement by meeting its definition of a standard (i.e. the Agree-

ment’s coverage).

It would seem logical that eco-labels, as voluntary product envi-

ronmental requirements, be considered ‘‘standards’’ under the TBT

Agreement. However, disagreement has arisen on this issue in the

WTO because of the fact that most eco-labelling schemes are based

on product life-cycle analysis (LCA). LCA is a tool that examines the

environmental impact of products during the sourcing of raw mate-

rials, production, consumption, and disposal. Particularly contro-

versial in the WTO has been the fact that LCAs extend their assess-

ment of environmental impacts to the production stage. Although

WTO members agree that process and production methods (PPMs)

that have an impact on the final product (referred to as incorporated

PPMs) are allowed by the TBT Agreement, there is disagreement

over whether or not PPMs with no effect on the final product (unin-

corporated PPMs) are allowed.5

According to the Agreement, a standard is a document that sets

out rules for products or related process and production methods,

and it is the term ‘‘related’’ that has been interpreted by some WTO

members to exclude unincorporated PPMs. Those who believe that

unincorporated PPMs (such as in LCAs) are not covered argue that

eco-labels are neither consistent nor inconsistent with the Agree-

ment; they simply fall outside its scope. Questions have also been

raised about the extent to which eco-labels are approved by ‘‘recog-

nized bodies’’ (i.e. on how eco-labelling organizations themselves are

to be considered), which are the words used in the Agreement’s def-

inition of a standard.
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The second, and quite different, issue raised in the context of the

TBT Agreement has been the compatibility (and consistency) of life-

cycle analysis with the concept of ‘‘like products,’’ a concept that

forms the backbone of the WTO’s non-discrimination principle.

Under GATT’s MFN clause, WTO members must accord treatment

that is no less favourable to like imported products. Under the na-

tional treatment clause, they must accord treatment that is no less

favourable to imported products than to like domestically produced

products. As previously stated, the principle of non-discrimination is

itself incorporated in the TBT Agreement. Some WTO members

have questioned the extent to which the trading system (particularly

the TBT Agreement) allows for the likeness of ‘‘products’’ to be

extended to cover the likeness of ‘‘PPMs’’ (i.e. the extent to which

products may be differentiated based on production criteria that

do not affect their characteristics). Those who have argued that it

does not allow for such a distinction between products have stated

that eco-labels based on LCA are inconsistent with the TBT Agree-

ment.

Examined in a number of different disputes under both GATT

and the WTO, the concept of ‘‘like products’’ has been assessed on

the basis of product physical characteristics, end-use, tariff classifica-

tion, and so on. However, there is disagreement as to whether or not

the ‘‘likeness’’ of products can be stretched to factor in unincor-

porated PPMs. Thus, whereas eco-labelling schemes that do not

address PPMs or that are based on incorporated PPMs are clearly

allowed by the TBT Agreement, the situation is much less certain

with respect to schemes based on unincorporated PPMs.

A number of other concerns were raised in the WTO with respect

to eco-labelling schemes. For example, concerns were expressed re-

garding the possible bias of these schemes towards domestically pro-

duced products and their development in an untransparent (opaque)

fashion. If eco-labelling schemes were deemed to fall under the pur-

view of the TBT Agreement, they would have to comply with its

provisions and that, in and of itself, would serve to ensure that they

were prepared, adopted, and applied in a non-discriminatory and

transparent way. However, this issue has not yet been resolved.
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The concerns raised with respect to the possible bias of eco-labelling

schemes have included the fact that eco-labels may discriminate be-

tween imported and domestically produced goods if local industry

influences the choice of products they cover as well as the selection

of criteria on which they are based. Criteria could, for example, be

selected that foreign producers could not reasonably meet. Eco-labels

may also discriminate against foreign producers in the process of

conformity assessment by, for instance, placing undue restrictions on

the conformity assessment bodies to be used. In short, they could

become the subject of protectionist abuse.

The concerns raised with respect to transparency have included

that a lack of transparency could prevent foreigners from participat-

ing in product selection and criteria development – a situation that

could result in exporters being faced with ‘‘surprise’’ standards and,

thus, ‘‘surprise’’ adaptation costs. Discussion has also taken place on

the extent to which the transparency provisions of the TBT Agree-

ment would need to be modified to deal with eco-labels, if it was to

be decided that they fall within its scope. For instance, although the

TBT Agreement calls for the notification of standards at a draft stage

to allow WTO members to comment on them and to have these

comments taken into account, one WTO member argued that this

would not work for instruments based on LCA, because the expenses

involved in conducting LCAs (even when still at a draft stage)

would make their revision economically unrealistic.

‘‘Like products’’ and life-cycle analysis

As is clear from the above presentation, the issue of how to distin-

guish between products – and the methods that are and are not ac-

cepted by the WTO – has been at the heart of the eco-labelling de-

bate. The issue of LCA and its coverage by the TBT Agreement is

reflective of how products are defined differently for different pur-

poses. From an environmental perspective, LCA is an important

environmental policy-making instrument. In the context of eco-

labelling, it provides consumers with information about, amongst

other things, PPMs, so they may distinguish products that have
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harmed the environment during their production from those that

have not.

However, a number of arguments may also be made to support

the prevention of product differentiation on the basis of unincorpo-

rated PPMs. The first of these is a political one, and has to do with

the need to preserve territorial sovereignty. To prevent discrimina-

tion between products on the basis of unincorporated PPMs is to

prevent external intervention in rule-setting within national bound-

aries. It is precisely because the WTO is able to offer such security

to its members that its membership has expanded to the size it

is today. Had this principle been put into question, the benefits

brought by the 50-year existence of the multilateral trading system

might not have been reaped.

The second argument is an economic one. The prevention of prod-

uct differentiation based on unincorporated PPMs allows countries to

set standards (environmental or otherwise) that are appropriate for

their level of development, rather than having inappropriate ones

imposed on them from the outside (with respect to the environment,

this is an argument that environmental economists themselves make).

In other words, it allows countries to trade their developmental needs

against their needs for environmental protection in a manner that is

consistent with how they themselves value these needs (and not on

the basis of how others value them for them).

The third and final argument is an environmental one. By pre-

venting the imposition of one country’s environmental standards on

another, differences in environmental absorptive capacities, prior-

ities, and problems in different parts of the world can be taken into

account.

4. Viewpoints expressed in the Committee
on Trade and Environment

Most of the substantial discussions on eco-labelling in the CTE took

place prior to the 1996 Singapore Ministerial Conference. This sec-

tion presents the main views expressed in these discussions.6
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It is often stated that a North–South divide characterizes trade

and environment discussions in the WTO, but this assertion is fre-

quently a misrepresentation. Numerous standpoints have been taken

in the CTE on the extent to which eco-labels are covered by and are

consistent with WTO rules, and several proposals have been put

forward on how to accommodate the trade concerns that they raise.

Although it may be argued that there is a distinctly Southern per-

spective in the CTE on this issue, it cannot be stated that a dis-

tinctly Northern viewpoint has emerged. It is important to note

that, during the CTE’s discussion of this issue, a number of delega-

tions stressed the utility of eco-labelling schemes as instruments of

environmental policy.

The different positions on eco-labelling taken in the CTE have

included the following:

(a) Eco-labels are both covered by and consistent with the TBT

Agreement.

(b) Eco-labels are not covered by the TBT Agreement, but scope

needs to be created for them.

(c) Eco-labels are not covered by the TBT Agreement, and creat-

ing scope for them could endanger the trading system. Tre-

mendous care should be exercised in addressing this issue in

future. A combination of increased transparency, equivalence,

and mutual recognition could help alleviate their effects on

trade.7

(d) Eco-labels are inconsistent with the TBT Agreement, and

should not find any accommodation within the WTO system.

A combination of increased transparency, equivalence, and

mutual recognition could help alleviate their effects on trade.

The first three positions (a–c) were advocated by developed countries.

The principal advocate of position (a) argued that, despite the

WTO Secretariat’s finding that the negotiating history of the TBT

Agreement upholds the view that unincorporated PPMs are not

covered by the Agreement,8 all standards (whether based on incor-

276 The TBT Agreement, the CTE, and Eco-Labelling



porated or unincorporated PPMs) fall under the scope of the Code of

Good Practice, including eco-labels. However, the proponent of this

view stated that there is a need to amplify existing transparency pro-

visions with respect to: (i) the design of eco-labelling programmes,

their statutory or regulatory basis, and procedures for input from

interested parties, (ii) the selection of products being considered for

an eco-label, (iii) the LCA used to develop criteria, (iv) draft criteria

for new or revised product groups, and (v) documentation on how the

criteria are to be implemented. Although the existing transparency

provisions of the TBT Agreement could adequately address these

different stages, it argued that they also need to be tailored to the

specifics of eco-labelling schemes. For instance, whereas standards

under the Agreement must be notified at a draft stage to provide an

opportunity for comments, it questioned whether this would work

with eco-labels based on LCA.

A position that falls between (a) and (b) is that the TBT Agree-

ment could be interpreted to cover the use of certain standards based

on unincorporated PPMs in voluntary eco-labelling programmes,

provided that these programmes are developed according to multi-

laterally agreed guidelines consistent with the basic obligations of

GATT and the TBT Agreement. Guidelines developed by the In-

ternational Standards Organization (ISO) on environmental labelling

could for instance be used. In reaction to this proposal, concerns

were expressed (particularly by developing countries) about the use

of ISO guides on the grounds that not all WTO members partici-

pate in ISO and that its decision-making process is not consensus

based.

The position in line with (b) argues that, on the basis of the WTO

Secretariat’s document on the negotiating history of the TBT Agree-

ment, unincorporated PPMs do not appear to be covered by the

Agreement. Two related proposals have been put forward for ad-

dressing the issue: (i) seeking full coverage by the TBT Agreement of

voluntary eco-labelling schemes based on LCA, or (ii) negotiating a

Code of Conduct specifically targeted at eco-labelling schemes. The

advantage of the latter would be that it would allow WTO members

to tailor a new instrument to suit eco-labels.
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With respect to (c), one argument was that, whereas eco-labels ad-

dressing incorporated PPMs are clearly covered by the TBT Agree-

ment, a broad interpretation of the Agreement to cover unincor-

porated PPMs raises concerns. Expanding the scope of the TBT

Agreement to cover such PPMs could have far-reaching ramifi-

cations for the entire WTO system, extending beyond the issue of

eco-labelling. However, it was argued that information is the most

important issue in relation to voluntary labelling, and the CTE

was requested to increase the transparency of voluntary eco-labelling

schemes, including those that are based on unincorporated PPMs.

Another view expressed with respect to (c) was that eco-labels

based on unincorporated PPMs raise significant trade concerns.

When based on the environmental conditions and priorities of im-

porting countries, they risk being ineffective and irrelevant to the

environmental protection needs of exporting countries. The schemes

may be based on criteria that foreign producers could not reasonably

satisfy. Therefore, unincorporated PPMs can affect the competitive

opportunities of foreign producers and can mislead consumers into

rejecting products that are environmentally equal or superior to do-

mestic products. Thus, work is needed on the transparency and mu-

tual recognition of labelling schemes.

Most developing countries adopted position (d), stating that the

TBT Agreement prohibits the use of standards based on unincor-

porated PPMs. They have argued that this is because its definition of

standards does not embrace those that are based on such PPMs, and

because GATT/WTO jurisprudence on the term ‘‘like products’’

does not allow for product differentiation on these grounds. In so far

as they have argued both lack of coverage and inconsistency at one

and the same time, their position is untenable. A measure cannot be

inconsistent with an Agreement that does not cover it. Nevertheless,

this argument was made. Most developing countries have gone on to

state that it is unacceptable for products to be judged on the basis of

environmental impacts that might be limited to exporting countries

alone. Accommodating unincorporated PPMs under the TBT Agree-

ment would amount to creating scope for the extra-territorial im-

position of national standards, and this would have significant con-
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sequences for the trading system as a whole. A need to provide de-

veloping countries with technical assistance to meet the require-

ments of eco-labelling schemes was also mentioned.

Several developing countries stressed the importance of the role

that equivalence and mutual recognition could play in helping them

more easily meet the requirements of foreign schemes. One delega-

tion pointed to the proliferation of different schemes for the same

products based on conflicting criteria, and the dangers that such a

situation could pose.

5. First and Second Triennial Reviews of the
Agreement on Technical Barriers to Trade

The CTBT has conducted two Triennial Reviews of the TBT Agree-

ment, one at the end of 1997 and the other at the end of 2000. A

number of issues emerged from these Reviews that may be impor-

tant for future discussions on eco-labelling in the WTO.

Improving international standardization

Following the first Triennial Review, one WTO member argued

that the process of international standards development needed to be

improved. Although the TBT Agreement contains transparency pro-

visions for standards, technical regulations, and conformity assess-

ment procedures, for instance, it does not contain similar provisions

for international standards. This member stated that greater trans-

parency is necessary, and that attempts had to be made to ensure that

the international standardization process represents the interests of all

parties concerned. Although international standards are rebuttably

presumed in the TBT Agreement not to create unnecessary obstacles

to international trade, there is a need to examine the difficulties and

trade effects that they create.

The proposal was supported by a large number of delegations, and

the considerations it raised were included in the results of the First

Triennial Review.9
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This proposal was particularly relevant for the eco-labelling de-

bate, since ISO Technical Committee 207 on Environmental Man-

agement was (and continues to be) working on, amongst other

issues, the development of international standards in the field of

eco-labelling. Its standards range from general principles that eco-

labelling schemes may follow, to principles on how to conduct life-

cycle analysis. Whereas a developed country had argued in the CTE

that the TBT Agreement should be interpreted as creating scope for

eco-labels based on multilaterally agreed guidelines (such as ISO

standards), numerous countries (particularly developing countries)

rejected this argument on the grounds that the process of interna-

tional standardization was not sufficiently representative and not

consensus based. The proposal to improve the process of interna-

tional standardization was important, therefore, in the sense that

improvements could lead countries to agree to the use of interna-

tional eco-labelling standards.

This issue was taken up much more extensively in the course of

the Second Triennial Review, where members adopted ‘‘Principles

for the Development of International Standards, Guides and Re-

commendations.’’10 These call on standardizing bodies that want to

be recognized as ‘‘international’’ within the meaning of the TBT

Agreement to abide by the principles of (1) transparency, (2) open-

ness, (3) impartiality and consensus, (4) effectiveness and relevance,

and (5) coherence, and to take account of (6) the development di-

mension (i.e. problems that developing countries experience in in-

ternational standards-development). It remains to be seen whether

eco-labelling standards adopted by bodies operating according to

these principles will be more easily accepted in the WTO (by mem-

bers, but also by Panels and the Appellate Body in the event of a

dispute).

Providing for the equivalence of standards

During the First Triennial Review, another important proposal was

made. A WTO member argued that, whereas the TBT Agreement

calls upon WTO members to give positive consideration to accept-
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ing as equivalent the technical regulations of other members, the

Code of Good Practice does not contain a similar provision with re-

spect to standards. It urged the CTBT to examine this issue further.

The issue was also taken in the Second Triennial Review of the

Agreement, but not resolved. Once again, this is likely to be a sig-

nificant development for eco-labelling schemes because a number

of delegations emphasized that equivalence and mutual recognition

could be key to alleviating their trade effects.

Improving transparency

With respect to the transparency of eco-labelling schemes, the CTBT

(within the context of the First Triennial Review) concluded that:

In order to improve the transparency, acceptance of, and com-

pliance with the Code [of Good Practice], the Committee agreed

to the following:

. . . without prejudice to the views of Members concerning the

coverage and application of the [TBT] Agreement, the ob-

ligation to publish notices of draft standards containing volun-

tary labelling requirements under paragraph L of the Code is

not dependent upon the kind of information provided on the

label.11

The exact meaning of this decision can, of course, be interpreted

only by WTO members themselves. However, it represents an at-

tempt by the CTBT to address the transparency concerns that had

been raised with respect to eco-labelling schemes, without pre-

judging whether or not they are allowed or covered by the TBT

Agreement.

6. Proposals from UNCTAD

In its conclusions and recommendations to the Singapore Ministerial

Conference, the CTE stated that the starting point for addressing

eco-labels in the WTO should be to increase their transparency. To
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some extent this appears to have been achieved by the CTBT in its

above-mentioned decision on notification. However, although con-

cerns were voiced in the CTE on the extent to which existing trans-

parency provisions were suited to the set-up of eco-labelling schemes,

these have yet to be addressed.

A number of delegations indicated the importance of equivalence

and mutual recognition in addressing the trade concerns raised by

eco-labelling schemes. The United Nations Conference on Trade and

Development (UNCTAD) has conducted important work in this

area, which may eventually contribute to resolving the issue.12

With respect to eco-labelling criteria based on unincorporated

PPMs, UNCTAD argues that, when these PPMs result in intrinsi-

cally local environmental problems in the producing country, the

eco-labelling programmes of importing countries could accept PPMs

that are friendly to the domestic environment of the exporting (pro-

ducing) country as equivalent. These would be more suited to the

producing country’s environmental and developmental conditions.

In addition, UNCTAD argues that, in LCA, equivalencies may also

be considered between product- and process-related criteria. For ex-

ample, it states that, with respect to waste generation, the volume

and type of waste generated during production could be weighed

against the recyclability and biodegradability of the product after

disposal.

The framework laid down by UNCTAD for establishing equiva-

lence could be extremely useful in addressing unincorporated PPMs

that create local environmental problems. On the basis of equiv-

alent criteria, mutual recognition agreements between existing eco-

labelling schemes could also be negotiated. The development of

international guidelines on equivalence and mutual recognition

would be extremely useful in this regard.

With respect to unincorporated PPMs that create trans-boundary

or global environmental problems, UNCTAD states that these would

best be addressed through multilateral environmental agreements

(MEAs). MEAs allow for the cooperative design of multilateral so-

lutions to problems of international concern. They would be much
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more likely to achieve better and more coordinated results than a

series of unilateral attempts through a diversity of eco-labelling

schemes.

7. Where is the issue heading?

As demonstrated above, the issue of eco-labelling has been exten-

sively discussed in both the CTE and CTBT. Increasingly, however,

the issue is expanding into a much broader ‘‘labelling’’ debate. In

other words, discussion on labelling requirements in the WTO is

going beyond environmental labels to new sorts of labels (but ones

that are also PPM based) that are of concern to trade. The past few

years have witnessed long discussions in the TBT Committee on

the mandatory labelling requirement imposed by the European

Union (EU) on genetically modified soya and maize (‘‘produced

from genetically modified soya,’’ ‘‘produced from genetically modi-

fied maize’’).13 The EU argues that the labelling requirement is nec-

essary to provide consumers with information, and that it does not

have to do with food safety.

A number of countries have, however, complained that the label

creates a false distinction between products of modern biotechnology

and conventional agricultural crops; conventional crops are them-

selves genetically modified but through traditional plant-breeding

techniques. These countries have questioned whether genetic modi-

fication through biotechnology renders products different from their

conventional counterparts, necessitating a label. In their view, ge-

netically modified soya and maize are completely equivalent to their

conventional counterparts in terms of composition, nutritional value,

and nutritional effect. They argue that the labelling requirement

serves only to feed into the existing scare about genetically modified

organisms (GMOs), while failing to fulfil its stated purpose of in-

forming consumers. Because the tests required to determine whether

or not an agricultural crop has been genetically modified are ex-

tremely expensive, many countries have stated that the EU’s label-

ling scheme necessitates the full segregation of GM from non-GM

agricultural crops (in other words, it has become a PPM standard).

Trade, Environment, and the Millennium 283



However, that segregation is itself very costly, if not technically im-

possible to ensure fully.14

Other labelling requirements notified to the Committee have

also generated concern, with many members arguing that poorly

designed labelling schemes can create significant obstacles to trade,

particularly when they are mandatory. Labelling requirements based

on conditions that applicants simply cannot fulfil (in other words,

unimplementable requirements) amount to complete bans on trade.

The growing dimension of the labelling problem prompted a

number of delegations during the Second Triennial Review of the

TBT Agreement to call for a frank and open discussion of the im-

pact of labelling on trade. The following language was agreed to:

‘‘The Committee noted that concerns regarding labelling were raised

frequently in Committee meetings during discussions on the imple-

mentation and operation of the Agreement. In this regard, the

Committee reiterated the importance of any such requirements be-

ing consistent with the disciplines of the Agreement, and in partic-

ular stressed that they should not become disguised restrictions on

trade.’’15

Increasingly, WTO members have been showing themselves will-

ing to go beyond the discussion on the coverage/consistency of un-

incorporated PPM-based labels with the TBT Agreement, in order

to engage in a more constructive debate. At the meeting of the CTE

in March 2001, several members appeared to have come to terms

with the fact that unincorporated PPM-based labels are a market

reality, one that is not likely to go away.16 They are gradually com-

ing to the conclusion that it is better to confront this reality head-

on, by ensuring that labelling schemes are properly disciplined by

WTO rules, than to fight over their coverage and consistency. Such

a fight would amount to no more than a denial of the problem.

Notes

1. This document is my sole responsibility, and has not been written on behalf
of WTO members.
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10

The Precautionary Principle

James Cameron

Let us begin with three statements, two taken from the political

realm, both trade and environment, and one from the judicial. They

display the linkage in the language of law and policy between the

precautionary principle and the trade regime. Sustainable develop-

ment and the objectives of the WTO, the case for mutual suppor-

tiveness, and the challenge for judges interpreting technical rules are

all familiar concerns for the WTO and those who analyse its work.

In order to achieve sustainable development, policies must be

based on the precautionary principle. Environmental measures

must anticipate, prevent, and attack the causes of environmen-

tal degradation. Where there are threats of serious or irrevers-

ible damage, lack of full scientific certainty should not be used

as a reason for postponing measures to prevent environmental

degradation.1

[We must] recognize that much more progress is needed in the

WTO Committee on Trade and the Environment. Its work must

be revitalized if the trade and environmental agendas are to ad-

vance in a mutually supportive way . . . Other areas where we

need to clarify the relationship between both policy objectives

– trade liberalization and environmental protection – include,

among others . . . the so-called precautionary principle.2

Questions involving the environment are particularly prone to

uncertainty. Technological man has altered his world [the effects



of which] are often unknown . . . commonly, ‘‘reasonable medical

concerns’’ and theory long precede certainty. Yet the statutes –

and common sense – demand regulatory action to prevent harm,

even if the regulator is less than certain that the harm is other-

wise inevitable.3

The precautionary principle is part of a system of rules designed

to guide human behaviour towards the ideal of an environmentally

sustainable economy.4 Fundamentally, it provides the philosophical

authority to take public policy or regulatory decisions in the face of

scientific uncertainty.5 The precautionary principle began to appear

in international legal instruments only in the 1980s, but it has since

experienced what has been called a meteoric rise in international

law.6

It has been said that the ‘‘Precautionary Principle is a statement of

commonsense’’7 and it certainly has utility in balancing the com-

peting concerns of economic development against limited environ-

mental resources. The economics of globalization continue to place

ever-increasing demands on resources while increasing the efficiency

of their use. This essential paradox, together with well-organized

opposition to trade liberalization from the environment lobby, has

informed the search for balance between trade and environment

policy.8 As Renato Ruggiero, former Director-General of the World

Trade Organization (WTO), has stated, ‘‘we plainly need a balance,

and an integrated approach to policy-making.’’9 Furthermore, the

precautionary principle has now entered the jurisprudence of the

WTO’s Dispute Settlement Body.10 It is no longer a remote concept

exclusively located in the environmental law sphere.

This chapter first sets out a brief history of the principle, as evi-

denced in the usage of explicit precautionary language in law. It

then seeks to identify the core concepts of the precautionary prin-

ciple and define what exactly it is, and examines the principle’s status

in international law; finally it looks at the precautionary principle in

trade in the context of the WTO. The first three parts lead to the

fourth and in part respond to those in the trade community who ask

straightforwardly: What is the precautionary principle?
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1. History of the precautionary principle

The first treaty to make explicit reference to precaution is the 1985

Vienna Convention on Ozone Depleting Substances, wherein the

parties recognize ‘‘precautionary measures’’ taken at the national and

international levels.11 The most commonly referenced form of the

principle comes from the Bergen Declaration of 1990, quoted above.

Though there have been critics along the way,12 the principle

was finally embraced at the United Nations Conference on Environ-

ment and Development (UNCED) in Rio de Janeiro in 1992.13

Five environmental instruments, two binding (the United Nations

Framework Convention on Climate Change and the Convention

on Biological Diversity) and three non-binding (Agenda 21, the Rio

Declaration on Environment and Development, and Statement of

Forest Principles), were signed and acceded to by virtually all heads

of state. Though the full acceptance of the principle as universal can

be seen as coinciding with this conference, the precautionary prin-

ciple has since been reaffirmed in virtually every international agree-

ment on the environment and as the lead principle in the European

Union’s environmental law, and has been applied by tribunals at all

levels to determine disputes and as the basis of domestic regulation

relating to the environment.

A more detailed tracking of the precautionary language can be

found elsewhere, but there is no doubt that the principle, through

general international law, ‘‘seeps through the pores’’14 into the legal

order of the WTO.

2. The conceptual core of the
precautionary principle

Some critics have argued that the principle is an ‘‘elusive concept,’’15

and therefore has questionable status in international law, or ‘‘at

present . . . is not a term of art.’’16 However, the precautionary prin-

ciple does have a conceptual core, and, though its legal status is

often contested, its essence should not be.17

Trade, Environment, and the Millennium 289



Much of the confusion surrounding the principle’s interpreta-

tion stems from confusion between precautionary and preventative

measures.18 Preventative standards may be precautionary or non-

precautionary in certain degrees, but precautionary standards, al-

though able to vary the degree of prevention, cannot be non-

preventative. This is because, regardless of the particular language

used by an instrument, a key element in defining the core of pre-

caution is a lack of certainty about the cause-and-effect relationships

or the possible extent of a particular environmental harm. If there is

no uncertainty about the environmental risks of a situation, then the

measure is preventative, not precautionary. In the face of uncer-

tainty, however, the precautionary principle, like the Vorsorgeprinzip,

allows for the state to act in an effort to mitigate the risks. Put best,

‘‘the precautionary principle stipulates that where the environmental risks

being run by regulatory inaction are in some way uncertain but non-negligible,

regulatory inaction is unjustified.’’19

This definition of the conceptual core of the precautionary prin-

ciple does leave three issues undecided, though it must be stressed

that these questions centre around distinctions in kind and do not

detract from the essence of the principle.20 The three issues prompted

by the core principle are the meaning and extent of non-negligible

risk, the regulatory action that is justified by the principle, and the

thresholds and responses to uncertainty.21 It is important to point

out that the third issue, of thresholds, is really addressing the ques-

tion of how to determine answers to the first two issues, an exercise

that ultimately relies on politics and interpretation.

The notion of non-negligible risk is the first issue raised by the

well-defined core of the precautionary principle. Gundling, in aug-

menting his definition of the precautionary principle as ‘‘more than

the prevention of risk,’’ elaborates that it requires ‘‘prevention of en-

vironmental impacts irrespective of the existence of risks,’’22 meaning

that non-negligible risk arises in all cases of environmental impact.

This must be too broad, because all human activity carries with it

environmental impacts, and human pollution is unavoidable.23 What

is essential here is the recognition that not all environmental risks are

non-negligible and that the scope of precaution must be reasonable
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in defining this threshold, otherwise an unsustainable utopian ele-

ment enters into the discourse of the precautionary principle.24

Like the confusion between prevention and precaution mentioned

above, there is a possible arena of confusion here in the distinction

between risk and uncertainty.25 Risk is the amalgam of the proba-

bility of an event occurring and the seriousness of the event’s con-

sequences.26 Thus, if either the likeliness or the seriousness of the

event is high, the strategy is high risk. As a starting point, then, the

threshold of risk must incorporate the notion that, in order to be

non-negligible, a given risk must, in theory, have both of its aspects,

on balance, meet this threshold. In the most common form of pre-

caution adopted to date, there is a minimum risk severity before

precaution is triggered, that of ‘‘serious or irreversible harm.’’27 But

risk obviates itself altogether from the precautionary principle when

its likeliness and severity are known. If both the probability and the

magnitude of risks are known, precaution is not a factor because the

level of uncertainty involved is relatively low.28 Risk is inseparable

from uncertainty,29 then, but is not the same as uncertainty.

Assuming the threshold of non-negligible risk is surpassed, the

question of what are justifiable regulatory actions comes into play.

Regulation seeks the advancement of particular social ends through

law.30 An instrument is designed through a political process to

change behaviour for the public good. The ends sought through

precautionary means range from avoidance of irreversible environ-

mental harm31 to protecting biodiversity ‘‘regardless of its worth to

man.’’32 This range of ends provides a further scaling of the precau-

tionary aspect of any environmental regime, with the degree of pre-

caution increasing as more emphasis is placed on environmental ends

in their own right and decreasing as qualifying ends (perhaps eco-

nomics) are incorporated.33 Thus, in cost–benefit terms, the precau-

tionary principle attributes a high cost to regulatory inactivity in the

face of uncertainty while recognizing the inherent benefit of action

in such cases.34

Though the notion of justified regulatory action was bifurcated

into ends and means, the points of note in regard to each are quite
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similar. This is because means in such international environmental

regimes are in essence intermediate ends rather than specific proce-

dures, such as the use of best available technology (BAT).35 One key

is that, because it deals in matters of degree, limiting language

on such subsidiary or final ends of any precautionary device does

not preclude those ends from being precautionary or imply non-

recognition of the doctrine. In fact, there are inherent dangers in

being too precautionary, such as economic waste, political embar-

rassment, or a reduction in later precautionary measures owing to

the waste and embarrassment.36 Thus, such limiting of degree is

necessary in mitigating these dangers. Some analyses suggest that,

for this reason, cost assessment procedures should be applied in pre-

cautionary principle situations,37 while others, arguing on an insur-

ance analogy, point out that the value obtained by any disaster aver-

sion policy is not undermined by the non-occurrence of the disaster

insured against.38 ‘‘Precaution accepts that uncertainty in both out-

come and practical response is a precondition of action and devises

techniques to plan always for the worst outcome.’’39

After entertaining the notions of thresholds of risk and action on a

general level, the question of thresholds becomes, more specifically,

one of how the thresholds of (a) non-negligible risk and (b) costs of

regulatory inaction should be set. A general precautionary answer

to this question stipulates that the thresholds should be (a) low and

(b) high, though that, in turn, again begs the question of degree.40

Since the scientific evidence is uncertain, this determination must be

made in a more overtly judgemental forum, namely that of politics,

because such institutions are where one must regulate public affairs

absent recourse to pure science.41 Thus, by explicitly noting the

limits of scientific determination, the precautionary principle legit-

imates public political determination of these issues, in some sense

democratizing international environmental law.42

The question remains as to how much such political processes can

be superimposed on scientific evidence. Again, the examples from

international law vary in degree, from ‘‘no scientific evidence to prove

a causal link’’43 to ‘‘before a causal link has been established by ab-

solutely clear scientific evidence.’’44 Science cannot be divorced from
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the precautionary principle because a scientific view of the risk is

an essential component of the evaluation of risk that the principle

anticipates.

The following observations can be made. First, the precautionary

principle can attribute much of its rise, nationally and abroad, to

a public perception of scientific inadequacy in addressing environ-

mental regulation. Secondly, the fact that science is uncertain at its

most basic level45 throws doubt on its adequacy, in theory, at ad-

dressing environmental concerns.46 As well, science has little ability

to answer the questions of law and policy, which ask science to pro-

vide answers in yes or no terms, a task it is uniquely designed to

avoid. Finally, all scientific assessments of environmental damage are

dependent on subjective assumptions of what constitutes harm, es-

pecially in degrees, and therefore necessarily involve judgements that

have cultural, economic, and political bases.47

Once it is established that the thresholds of non-negligible risk

and justified regulatory action in response to uncertainty necessarily

boil down to a judgemental political question, two other points of

interest become apparent. The first of these is the phenomenon of

changing uncertainties and precaution due to a change in physical

circumstances and geographic locale.48 This notion of understanding

differing ecological, cultural, political, and economic needs of differ-

ing places and physical circumstances, often found under the rubric

of ‘‘equity’’ in international environmental discourse, has many im-

pacts on the implementation of the precautionary principle. Differ-

ent states will define non-negligible risk and justified regulatory acts

differently based on differing probability and severity of risk and

differing capabilities to regulate. For instance, just looking at the

risk side of the equation, one can see that the magnitude of global

climate change, which might be low for some countries, could be

potentially devastating or fatal for low-lying small islands. In such a

case, not only may degrees of precaution change, but a regime may

even switch between being preventative or being precautionary.49

One point that cannot be overstated, however, is that environmental

interdependence and the nature of uncertainty dictate that the suc-

cessful implementation of a vital preventative standard in one part of
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the planet is contingent upon the adoption of, at a minimum, pre-

cautionary standards elsewhere.50

Finally, a commonality of all precautionary measures is a shifting

of the burden of proof away from traditional legal standards, which

have said that parties accused of environmental degradation must

be ‘‘proven wrong’’ before they are required to stop the activity in

question.51 The precautionary principle, via determining what the

thresholds are for both risks and justifiable regulation, can ease the

required burden for what exactly constitutes a likely harm, making

it less than scientific proof.52 In fact, this burden of what must be

proven can shift completely, requiring that there be proof of no harm

prior to action, rather than proof of harm prior to halting action.

3. The precautionary principle as
international law

I feel confident in making the argument that the precautionary

principle is part of the body of international environmental law. It is

possible reasonably to argue the contrary. Experience reveals that it

is very easy to challenge an argument for a customary law rule in a

court of law, especially a domestic court or a specialist international

tribunal used to applying technical rules. Judges of one kind or an-

other generally prefer to interpret rules written in an agreement

rather than construct a rule from widely differing sources of evidence

and then interpret it.

None the less, the starting point of the argument for the principle,

being a principle of law, must be to list the sources of international

law.53 Treaties apply only to signatories to the treaty, and only with-

in its scope. Customary law, however, has the potential to bind all

states, if the specific conditions for custom are met. General prin-

ciples of law are evidenced, for the most part, through the specific

national legal practices of various states, and will often derive from

judicial decisions and even the writings of leading individual au-

thorities, as pointed out by the Statute of the International Court of
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Justice (ICJ) and evidenced in example by the ALI Restatement on

International Law.

Where the precautionary principle is part of a treaty such as the

UN Framework Convention on Climate Change, it is binding on

the parties that sign and ratify the treaty. It is binding in the terms

expressed in writing as interpreted by the parties themselves in the

practice of the organization, by the Secretariat if and when asked to

contribute an opinion, by any compliance procedure internal to the

treaty, or by any other international tribunal called upon to decide

on a particular case where a party argues for its relevance. In this

way, at one level, there is simply no doubt that the principle is part

of international environmental law. It is there in writing in multi-

lateral environmental agreements, each of which becomes the par-

ticular context for its interpretation. But in order to judge whether

the principle is relevant to another international agreement, on trade,

we must look at the other sources of international law as well as

WTO agreements.

Customary law is developed over time in the international arena

as states exhibit a pattern or practice of behaviour arising from a

perceived legal duty. These two requirements of customary law are

called state practice and opinio juris, respectively. Historically, little

environmental law reached the level of custom. Respecting the ex-

ercise of high seas freedoms, cooperating in the use of shared re-

sources, and preventing trans-boundary pollution are items on the

shortlist of what constitutes customary environmental obligations

binding on all states.54

There are several who argue that the precautionary principle is

not, or not yet, customary law. Some claim there are problems with

its variety of interpretations, leading to difficulty in deciding when to

apply it and opening the floodgates for far-reaching effects.55 Others

cite its vagueness, and urge the conundrum that one use precaution

when applying precaution.56 Both of these arguments, essentially

the same, speak not to custom but rather to the principle itself, and

can be answered by the core meaning discussion above.
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The precautionary principle has been included in virtually every

recently adopted treaty and policy document related to the protec-

tion and preservation of the environment.57 The Convention on

Biological Diversity places no direct precautionary obligation on the

parties. This is because the language of the principle – ‘‘full scien-

tific certainty should not be used as a reason’’58 – is contained in the

preamble, a non-binding statement of general principles in interna-

tional documents. However, obligations under the Convention will

be interpreted in light of such preambular statements.59 Another of

the UNCED documents, the Rio Declaration, more fully embraces

the wide application of the precautionary principle, stating, ‘‘the

precautionary approach shall be widely applied,’’ and ‘‘lack of full

scientific certainty shall not be used as a reason for postponing cost-

effective measures.’’60 The Framework Convention on Climate

Change from Rio requires ‘‘precautionary measures,’’ forbids scien-

tific uncertainty as an excuse for inaction in the face of irreversible

damage,61 and outlines ways to achieve precaution.62 Agenda 21

employs precautionary language tied to specific measures to enhance

sustainable development policy.63

The OSPAR Convention64 makes the principle a mandatory obli-

gation of the parties (‘‘shall apply’’) and establishes a threshold for

precautionary action (‘‘reasonable grounds for concern’’).65 The Sec-

ond Protocol to the 1979 Convention on Long-Range Transboundary

Air Pollution incorporates ‘‘precautionary measures’’ in the pre-

amble,66 and further reflects the approach in its targets and monitor-

ing programme. Signatories to the Second North Sea Conference saw

the ‘‘precautionary approach [as] necessary’’67 as well, and signatories

to the Baltic Sea Declaration state their ‘‘firm intention’’ to ‘‘apply the

precautionary principle.’’68 In addition to multilateral documents,

the precautionary principle also appears in regional international

documents, such as the African Bamako Convention69 and European

Directives on genetically modified organisms (GMOs).70 These in-

ternational legal instruments evidence state practice and, within their

spheres, opinio juris. Where states make arguments in international

tribunals as to the state of the law, evidence can be derived of opinio

juris. For example, Hungary, in its application to the ICJ on the
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Diversion of the Danube River, referred to the obligation in inter-

national law to apply the precautionary principle to protect a trans-

boundary resource.71 The parties to the 1992 Transboundary Water-

courses and International Lakes Convention agreed to be bound

by the precautionary principle ‘‘by virtue of which action to avoid

the potential transboundary impact of the release of hazardous sub-

stances shall not be postponed on the ground that scientific research

has not fully proved a causal link between those substances, on the one

hand, and the potential transboundary impact, on the other hand.’’72

A statement of the principle is found in the 1995 UN Straddling

Stocks Agreement, which has specified how states should apply the

principle:

States shall apply the precautionary approach widely to conservation,

management and exploitation of straddling fish stocks and highly

migratory fish stocks in order to protect the living marine re-

sources and preserve the marine environment.

States shall be more cautious when the information is uncertain,

unreliable or inadequate. The absence of adequate scientific in-

formation shall not be used as a reason for postponing or failing

to take conservation and management measures.73

The expression ‘‘precautionary principle’’ formally entered the lan-

guage of environmental policy in the European Communities (EC)

only with the Dublin Declaration of 1990, followed in 1992 by the

Fifth Action Programme on Environment. The Fifth Action Pro-

gramme, which refers to the Dublin Declaration, states in Chapter 2

that: ‘‘the guiding principles for policy decisions under this Pro-

gramme derive from the PRECAUTIONARY APPROACH and

the concept of SHARED RESPONSIBILITY, including effective im-

plementation of the Polluter Pays Principle.’’74 In 1992, the Maas-

tricht Treaty amended Article 130R, inserting the precautionary

principle among the other principles of EC environmental law (the

principle of prevention, the principle of rectifying damage at source,

and the polluter-pays principle). Article 130R(2) now provides that:

‘‘Community policy on the environment . . . shall be based on the

precautionary principle.’’
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The earliest example of an explicit reference to a precautionary

measure in legislation of the European Communities is to be found

in the EC Council Decision of April 1980 on chlorofluorocarbons

(CFCs), which provides that ‘‘a significant reduction should, as a

precautionary measure, be achieved in the next few years in the use of

chlorofluorocarbons giving rise to emissions.’’ Other examples of the

precautionary principle being embodied in EC legislation are Direc-

tive 79/831 on the testing of new chemicals before they are mar-

keted, Directive 80/778 of July 1980 on maximum admissible con-

centrations of pesticides in drinking water, Directives 90/219 and

90/220 concerning genetically modified organisms, and Directive

91/271 on urban waste water.

The precautionary principle can also be seen in the domestic reg-

ulation of states, which in turn can be taken as evidence of opinio

juris. It is also possible, although it is a more exacting task, to show

that these national laws displaying precaution count as evidence of

the third type of international law: ‘‘general principles common to

the major legal systems.’’75

In Germany, as detailed above, the Vorsorgeprinzip demands that

damage to the environment be avoided in advance and provides for

action absent conclusive science, buttressing governmental precau-

tionary action.76 The Vorsorgeprinzip also encourages immediate

investment into existing cleaner technology, requires the use of

best available technology, and promotes economic measures meant

to internalize the pollution externalities.77 The United Kingdom

incorporated precaution in, inter alia, White Papers, dating back to

the 1990 This Common Inheritance: Britain’s Environmental Strategy,

which states the government ‘‘will be prepared to take precautionary

action . . . even where scientific knowledge is not conclusive, if the

balance of likely costs and benefits justifies it.’’78 An interesting

version appeared in the National Report of what was then the Czech

and Slovak Federal Republic prepared for UNCED: ‘‘Environmental

policy should be based on the following principles [among them]

preliminary prudence and caution.’’79

The precautionary principle has seen extensive implementation not

only in Europe, but on other continents as well. In North America,

298 The Precautionary Principle



Canada incorporated the principle in the Environmental Protection

Chapter of the Agreement on International Trade, aimed at inter-

provincial barriers to trade. Article 1502.3 permits the use of the

precautionary principle as a rationale for environmental measures

even if these might have a negative impact on international trade.80

The precautionary principle is featured in the renewed Canadian

Environmental Protection Act (CEPA) which will guide future de-

cisions made by Environment Canada to prevent the release of toxic

substances.81

Ironically, however, given the ambivalent position of the United

States at the international level, no country has so fully adopted the

essence of the precautionary principle in domestic law as the United

States. Although not described as such, the principle underlay the

first wave of US federal environmental statutes in the 1970s, with

the most striking characteristic being the unwillingness to wait for

definitive proof.82 The 1970 Clean Air Act (CAA) called on the En-

vironmental Protection Agency (EPA) to apply ‘‘an ample margin of

safety’’ in setting emissions limits for hazardous pollutants.83 The

Clean Water Act of 1972 (CWA) adopted a zero emissions goal on

water pollution.84 In fact, though the United States has often ques-

tioned the precautionary principle in international forums, its do-

mestic law has been surprisingly precautionary.85

The United States’ first true environmental law, the National

Environmental Policy Act (NEPA) of 1969, substantively required

the Environmental Protection Agency, which it created, to ‘‘use all

practicable means . . . consistent with other considerations’’ in ‘‘con-

sidering’’ the environment, an act necessitated by any major federal

action significantly affecting the quality of the human environ-

ment.86 NEPA is an example of the use of procedural duties in an

effort to act in a precautionary manner. Though the substantive duty

listed above is quite discretionary for the Agency, the preparation of

an Environmental Impact Statement (an analogue of the environ-

mental impact assessment) is required by any federal action unless

the environment will not be affected. In order to determine this, an

environmental assessment must be done and, if there is no need for

an Environmental Impact Statement, a Finding of No Significant

Impact (FONSI) must still be filed.87 Further, in Sierra Club v. Siegler,

Trade, Environment, and the Millennium 299



the Court found that NEPA requires a worst-case analysis, saying it

is necessary ‘‘to assist decision making in the face of scientific un-

certainty and as furthering the mandate of NEPA.’’88

Being exhaustive here is not possible. The US environmental reg-

ulations embracing precaution abound, with many statutes shifting

the burden of proof (e.g. Federal Food, Drug, and Cosmetics Act

and the Federal Insecticide, Fungicide, and Rodenticide Act), some

creating strict liability for destroying biodiversity (e.g. Endangered

Species Act, Marine Mammal Protection Act, and Bald and Gold

Eagle Protection Act), and still others requiring the best available

technology (e.g. CAA and CWA).89 Congress has even chosen to be

specific on this issue, saying of the 1977 CAA Amendments that the

EPA’s duty was to ‘‘assess risks rather than wait for proof of actual

harm.’’90

There are now several judicial decisions concerning the precau-

tionary principle. In the second nuclear test case (New Zealand v.

France) in the International Court of Justice, the precautionary prin-

ciple was argued. Although the case never proceeded to the merits,

and the order of the ICJ of 22 September 1995 does not rule upon

the status of the principle in international law, there is ample mate-

rial to be derived from the case that advances the argument that

the principle is custom. Judges Weeramantry and Palmer, having

reviewed all the international treaties applying the precautionary

principle, arrived at the conclusion that this principle had developed

sufficiently to be considered ‘‘a principle of customary international

law relating to the environment.’’91 It is worth noting that in addi-

tion to New Zealand all the other intervening governments from the

South Pacific region (Australia, Samoa, Solomon Islands, Marshall

Islands, and the Federated States of Micronesia) argued that France

was bound by customary international law to respect the precau-

tionary principle and to carry out environmental impact assessment

before conducting the nuclear tests.

In 1996 the International Court of Justice heard two requests for

an advisory opinion from the World Health Organization and the

United Nations General Assembly on the legality of the threat or use
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of nuclear weapons. Again the precautionary principle was argued

and, although incidental to the ultimate decision of the tribunal, the

Court did refer to the principle in a brief section on the general

principles of international environmental law.92 In the Gabcikovo–

Nagymaros case, also before the ICJ, Vice President Weeramantry in

a separate opinion ruled that, in the case of a potential significant

impact on the environment, there was a duty upon states to carry

out ‘‘continuing environmental impact assessment.’’ He stated that

the environmental impact assessment was ‘‘a specific application of

the larger general principle of caution.’’93

In the European Court of Justice (ECJ) there has been no defini-

tive ruling on the status of the precautionary principle. The issue

might have been determined if the plaintiffs in Danielsson & Others v.

The Commission94 had been granted standing to bring their case.

However, the Danish Bees case95 indirectly applies the precautionary

principle to justify a measure having equivalent effect to a quantita-

tive restriction in EC law. In the Danish Bees case the ECJ ruled in

favour of a decision by the Danish Minister for Agriculture prohib-

iting the keeping of nectar-gathering bees, other than those of the

sub-species Apis Mellifera Mellifera (Laeso Brown Bee), on the island

of Laeso. Even in the absence of conclusive scientific evidence estab-

lishing both the particular character of that sub-species of bee in re-

lation to others and the risk of extinction, the Court concluded that:

Measures to preserve an indigenous animal population with

distinct characteristics contribute to the maintenance of bio-

diversity by ensuring the survival of the population concerned.

By so doing, they are aimed at protecting the life of those ani-

mals and are capable of being justified under Article 36 of the

Treaty.

Here, in the context of a trade principle such as the free movement

of goods, the public policy exceptions in Article 36 are being in-

terpreted in a precautionary manner.

In an Australian decision, the Land and Environment Court of

New South Wales noted that Australia was a signatory to interna-

tional conventions containing the principle and had incorporated it
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into state regulatory strategies.96 Stein J. said of the debate over the

legal status of the principle, ‘‘It seems to me unnecessary to enter into

this debate . . . the precautionary principle is a statement of com-

monsense prior to the principle.’’97 This reasoning was followed in

the Friends of Hinchinbrook Society case. This was a case involving the

World Heritage Convention, the Great Barrier Reef, and ministerial

decisions taken under Australia’s implementing legislation, the 1983

World Heritage Properties Conservation Act. The Federal Court

found in favour of the ministerial decision but only on the basis that

the minister had in fact exercised caution in the face of scientific

uncertainty:

It is true that the Minister did not expressly refer to the pre-

cautionary principle or some variation of it, in his reasons. But

it is equally clear that before making a final decision he took

steps to put in place arrangements designed to address the

matters of concern identified in the scientific reports and other

material available to him. The implementation of these ar-

rangements . . . indicates that the Minister accepted that he

should act cautiously in assessing and addressing the risks to

World Heritage values . . . he took into account the common-

sense principle that caution should be exercised where scientific

opinion is divided or scientific information is incomplete.98

Barton points to this and other instances in Australia to support the

statement that, in Australia, the principle is ‘‘a valid policy means of

achieving improved environmental protection.’’99 There have been

several judicial decisions in Canada applying the precautionary

principle on matters relating to nuclear waste storage (Inverhuron &

District Ratepayers Association v. Ministry of Environment), dumping of

landfill waste (Ontario Ltd v. Metropolitan Toronto and Region Conserva-

tion Authority), groundwater pollution (Re: Notre Development Corp),

environmental assessment (Re: West Northumberland Landfill ), and

114957 Canada Ltée (Spraytech, Société d’arrosage v. Hudson (Town)).100

In the United Kingdom, the Court held that Article 130R of the

EC Treaty, as amended by the Maastricht Treaty, did not impose the

duty on the Secretary of State to implement the principle in relation
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to trade. However, the important fact is that the principle was ac-

cepted as a principle of law by the tribunal, with the debate being

limited to whether Article 130R created direct obligations on a

Minister of the Crown.101 Along with the cases mentioned above,

the US courts have also said, ‘‘[w]here a statute is precautionary in

nature, the evidence difficult to come by [or] uncertain . . . the reg-

ulations designed to protect the public health, and the decision that

of an expert administrator, we will not demand rigorous step-by-

step proof of cause and effect.’’102 Further, national judicial decisions

supporting the constitutional right to a balanced ecology for both

present and future generations have been found in Costa Rica, Ar-

gentina, Ecuador, Peru, India, and Pakistan.103

There are common elements in all instruments implementing

precaution. These common elements constitute the core meaning.

Regardless of the differences in wording, all of these precaution-

ary examples share the following elements: (1) regulatory inaction

threatens a non-negligible harm defined in a particular context; (2)

there exists a lack of certainty as to the cause-and-effect relationships

in that context; and (3) in such circumstances, regulatory inaction is

unjustified. The courts – domestic, regional, and international – have

embarked on the enterprise of interpreting the principle to decide

real cases. A jurisprudence is emerging. How does the precautionary

principle relate to other established principles and what of the prin-

ciples of trade law?104

International law can readily absorb these elements into the well-

established principle of good neighbourliness, which, for environ-

mental protection purposes, is expressed in Principle 21 of the

Stockholm Declaration.105 The duty to take action to prevent harm

is embedded in the customary duty upon a state to prevent trans-

boundary pollution, dating back to the Trail Smelter Arbitration early

in the twentieth century.106 The precautionary principle on the in-

ternational plane can attach itself to Principle 21, which is an es-

tablished customary law rule, as an extension, a logical progression

of the norm underlying the principle.107

It is right to declare that the precautionary principle is no less

legal because it is general – the lack of definitive understandings for
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the terms ‘‘property rights’’ and ‘‘public utility’’ would not keep the

international legal system from hearing an expropriation and com-

pensation case.108 In sum, the support for the principle is steadily

becoming broader and deeper, perhaps even to the point that it can

be presented as a principle of customary law.

4. The precautionary principle and
international trade

As we have seen, the precautionary principle is now implicated in the

trade and environment debate. It was on the agenda, in the loosest

sense of that word, for the third Ministerial Conference of the WTO

in Seattle in December 1999. The European Union (EU) had ‘‘clari-

fication of the application of the precautionary principle’’ on its offi-

cial proposal for negotiations in the new round.109 Specifically, the

EU argued for a review to determine if a clarification of the rela-

tionship between multilateral trade rules and core environmental

principles, notably the precautionary principle, is needed. It is nec-

essary, it was argued, to ensure the right balance between prompt,

proportional action, where justified, and the avoidance of unjustified

precaution, bearing in mind that the basic concept of the precau-

tionary principle is already present in the WTO in several key pro-

visions, such as the Agreement on the Application of Sanitary and

Phytosanitary Measures (SPS) and the Agreement on Technical Bar-

riers to Trade (TBT).

The context for this proposal is well expressed by Renato Rug-

giero:

[E]conomic integration can turn what were once domestic

issues into global concerns. And all represent legitimate and

important policy goals that the international trading system is

being asked in one way or another to address . . . ‘‘No one is

being asked to choose one over the other and no one should.’’110

None of us can ignore the reality of these global concerns –

whether they be environmental, development, social, or ethical

issues. To describe the WTO – as sometimes happens at present

304 The Precautionary Principle



– as an institution which is only focused on free trade and is

insensitive to broader human concerns and values is a false rep-

resentation.111

The EU made its proposal having attempted to use the principle

to prevent imports of US hormone-raised beef. Policy makers with

complex environmental problems to address have a range of instru-

ments at their disposal. The precautionary principle is designed to

assist in changing behaviour in order to reduce risk to society. It is

a controversial policy because it makes a difference. In these circum-

stances it is unsurprising that conflicts with economic interests

emerge. Sir Leon Brittan stated recently: ‘‘There is of course a di-

lemma for policy makers when partial but not complete evidence

becomes available that products may be harmful to the consumer, or

damaging to the environment, or both. I accept the legitimacy of

the concept of precaution in the field of environment and health.’’112

The WTO has already adopted sustainable development as an

orientation for trade liberalization. The Preamble to the Agreement

Establishing the WTO states:

Recognizing that their relations in the field of trade and eco-

nomic endeavour should be conducted with a view to raising

standards of living, ensuring full employment and a large and

steadily growing volume of real income and effective demand,

and expanding the production of and trade in goods and ser-

vices, while allowing for the optimal use of the world’s resources

in accordance with the objective of sustainable development,

seeking both to protect and preserve the environment and to

enhance the means for doing so in a manner consistent with

their respective needs and concerns at different levels of eco-

nomic development . . .113

Former US President Clinton referred to this at the Ministerial

Conference of 1998, saying the Preamble ‘‘explicitly adopts sustain-

able development as an objective of open trade, including a com-

mitment to preserve the environment.’’114 This view was clearly ex-

pressed in the US communication to the General Council that

contained its proposals for the 1999 Ministerial Conference.115 Pre-
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ambular provisions are not binding in themselves but they do guide

interpretation of rules. It is possible therefore that precaution, allied

to sustainable development, could be a guiding factor in determin-

ing where exactly the balance lies between free trade and environ-

mental and health protection in disputes. This is consistent with

good faith interpretation in accordance with stated objectives and

purposes.116 It is also possible that the precautionary principle will

assist in interpreting unclear rules when environment or public

health values are at risk, providing guidance to panels or the Ap-

pellate Body where the WTO rules have not.117 Both the SPS

Agreement and the TBT Agreement, together with the General

Agreement on Tariffs and Trade (GATT), Article XX, can be in-

formed by the principle.

The TBT Agreement applies to national regulations that use

technical rules to protect health and the environment, such as pack-

aging, marketing, and labelling requirements. The TBT Agreement

is intended to ensure that members do not use technical regulations

as disguised economic protectionism, and attempts to do this by en-

couraging harmonization.118 The TBT Agreement places obligations

on two types of measures: regulations and standards.119 A regulation

establishes mandatory product requirements based on process and

production methods (PPMs), whereas a standard establishes volun-

tary requirements for products or related PPMs.120 Harmonization

is promoted by requiring international standards to be used as the

basis for such national requirements, unless the member can dem-

onstrate such a standard is inappropriate to fulfil a legitimate ob-

jective.121 Furthermore, there must be no other available means less

restrictive to trade in addressing the issue.122 The TBT Agreement

does not explicitly incorporate the precautionary principle in its text.

The principle could however be relevant to the application of the

TBT to domestic measures in two ways:

. it may be used as a general principle behind the adoption of a

specific rule that is classified as a technical barrier;

. it may determine the level of protection a country chooses.
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In both circumstances the traditional analysis of what constitutes a

‘‘like product’’ will be stretched. The scientific evidence required to

justify the domestic standard under the TBT Agreement will, for

those countries adopting precautionary measures, pass through a

precautionary lens.

The World Wide Fund for Nature (WWF) urged application of

the precautionary principle before the WTO Dispute Settlement

Body in the Shrimp-Turtle dispute. The WWF urged the panel that,

in review of Article XX exceptions, the panel should bear in mind

the precautionary principle, in that the subject matter of the dispute

concerned an endangered resource threatened with extinction.123

The Sanitary and Phytosanitary Agreement 1994 adopts a form of

precautionary approach124 to safeguarding human or animal life,

and since the threat of turtle extinction was both serious and irre-

versible there should be cost-effective measures taken to prevent

such damage from occurring.125

On Appellate Body review of the decision, WWF again filed a

supplementary amicus curiae brief, in which it alleged that the panel

failed to consider customary law in not applying the precautionary

principle. It claimed that the SPS Agreement required the treaty –

GATT 1994 in this case – to be interpreted taking into account

relevant rules of international law.126 The Appellate Body had

already indicated a willingness to have arguments regarding cus-

tom and the principle in the Hormones case, and there was an even

stronger case for its application in the Shrimp-Turtle dispute.127

The Hormones case

The principle did not determine the Shrimp-Turtle case, but it was

a significant part of the Hormones case. In that case, the Appellate

Body spoke directly to the relevance of the principle in the inter-

pretation of the SPS Agreement. Ultimately, the principle did not

apply, they decided, because it could not override the explicit word-

ing of Article 5.1 and 5.2 of the SPS Agreement, which provided
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that SPS measures be based on risk assessment, a duty the EU had

failed to honour.128 The Appellate Body pointed out, though, that

the principle had, in essence, been incorporated into Article 5.7 of

the SPS Agreement.129

The SPS Agreement provides a state with arguments for trade-

restrictive measures to protect health or the environment. It super-

sedes the requirements of GATT Article XX(b), and it is expressly

not subject to the TBT Agreement.130 The SPS Agreement has two

main requirements relevant to the precautionary principle. The first

is that measures be based on risk assessment, and the second is the

right to take provisional measures where science is insufficient.

At the panel stage the EU chose not to argue its case based on the

grounds of 5.7. It reasoned that 5.7 provides for a temporary mea-

sure, subject to requirements of further research and later review,

and the EU sought a more permanent rule. Ultimately the EU argued

that the precautionary principle had become ‘‘a general customary

rule of international law’’ or at least ‘‘a general principle,’’ and should

be applied to Articles 5.1 and 5.2.131 This would entail reading the

risk assessment requirement of the SPS Agreement to be flexible in

the face of scientific uncertainty, particularly by allowing members

to be cautious. The United States argued that it did not consider the

principle to be part of international law but merely ‘‘an approach.’’

The United States further argued that the SPS Agreement does rec-

ognize a precautionary approach; indeed, Article 5.7 permits the

provisional adoption of SPS measures even where the relevant scien-

tific evidence is insufficient. Thus it argued there was no need to in-

voke a ‘‘precautionary principle’’ in order to be risk averse since the

SPS Agreement, by its terms, recognized the discretion of members

to determine their own level of sanitary protection. Furthermore the

EU’s indication of a ‘‘precautionary principle’’ could not create a risk

assessment where there was none, nor could a ‘‘principle’’ create

‘‘sufficient scientific evidence’’ where there was none.132

The Appellate Body recognized that one of the issues in the ap-

peal was ‘‘whether, or to what extent, the precautionary principle is

relevant in the interpretation of the SPS Agreement.’’133 The Ap-
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pellate Body decided that the principle was ‘‘the subject of debate

among academics, law practitioners, regulators, and judges,’’ and

that the status of the precautionary principle in international law

was something they should not rule on.134 They decided that ‘‘the

precautionary principle cannot override our finding . . . namely that the EC

import ban . . . in accordance with good practice, is, from a substan-

tive point of view, not based on risk assessment.’’135 The Appellate

Body did however agree with the European Union ‘‘that there is no

need to assume that Article 5.7 exhausts the relevance of a precau-

tionary principle.’’136

Although not taking a decision on the substantive application of

the principle in the case, the Appellate Body was able to ‘‘note some

aspects of the precautionary principle in the SPS Agreement.’’137

Although not in itself a ground for maintaining an otherwise in-

compatible measure, it does find reflection in Article 5.7. Also, it

is reflected in Article 3.3, which explicitly recognizes the right of

members to establish their own appropriate level of sanitary protec-

tion, which may be higher, or more cautious, than international

standards and guidelines. In addition, the panel should bear in mind

that responsible governments act from a perspective of prudence

when they determine ‘‘sufficient scientific evidence.’’138

Another important outcome of the Hormones decision is what it

revealed about the burden of proof. It confirmed explicitly that the

burden is on the member challenging an SPS measure to establish

prima facie evidence that there is a lack of risk assessment. Once that

burden has been met, the burden then shifts to the defending party

to counter the inconsistency.139 The Appellate Body also interpreted

that the 5.1 and 5.2 requirements that measures be ‘‘based on’’ risk

assessment were determined by a ‘‘rational relationship’’ test between

the measure and a risk assessment, which can be established absent

scientific certainty.140

Two conclusions relating to precaution and trade come from this

discussion. First, the principle is relevant to the trade regime. Sec-

ondly, by avoiding ruling on its status as custom, the Appellate

Body ensured that it will have to revisit the issue in future cases.
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Hormones was followed by Australia – Measures Affecting Importation

of Salmon141 in which Canada challenged an Australian prohibition

on the import of uncooked salmon. The Appellate Body upheld a

panel decision that Australia was in violation, ruling that the ban

failed to meet the requirements of Article 5.1 because it was not

based on a risk assessment.142 For the first time interpreting ‘‘risk

assessment’’ in the environmental, rather than health, context, the

Appellate Body defined the elements of a risk assessment to be: (1)

identification of the pests or diseases sought to prevent as well as

the biological and economic consequences of their entry, (2) evalua-

tion of the likelihood of entry and the consequences absent the SPS

measure, and (3) evaluation of the likelihood with the measure in

place.143 The body also noted that a member could determine ‘‘its

own appropriate level of protection to be ‘zero risk’ as long as [it

was] more than theoretical.’’144 In principle, this decision suggests

that members have scope in taking precautionary measures, but how

much scope remains to be seen in practice.

Article 5.7 provides that members may provisionally adopt SPS

measures in the face of insufficient scientific evidence, and this was

the focus of Japan–Varietals. In this case, the United States chal-

lenged Japan’s fumigation and varietal testing requirements on

eight orchard crops. The Appellate Body cited Article 2.2 of SPS,

pointing out that only 5.7 allows access to SPS measures absent sci-

entific evidence and risk assessment.145 Japan had violated this by

maintaining requirements for four of the crops absent ‘‘sufficient’’

scientific evidence. Being forced to address this ‘‘sufficiency’’ require-

ment, the Appellate Body noted it was a ‘‘relational concept. ‘Suffi-

ciency’ requires the existence of a sufficient or adequate relationship

between . . . the SPS measure and the scientific evidence,’’146 to be

determined on a case-by-case basis.147 They went on to say that this

requirement of 2.2 also applied to Articles 5.1 (basis on risk assess-

ment) and 5.7, citing and reaffirming Hormones.148 Further, the Ap-

pellate Body outlined four requirements created by 5.7, saying a

member could adopt a provisional measure if: (1) the situation was

one of insufficient scientific information, (2) it was adopted based on

pertinent available information, (3) the member sought to obtain
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the additional information for a risk assessment, and (4) the mem-

ber reviews the measure within a reasonable period of time.149 The

Appellate Body dealt with Japan’s precautionary principle in short

order, quoting Hormones briefly before moving on.150 Canada’s case

against France on asbestos imports is the latest case to consider the

precautionary principle in the context of international trade rules.

5. Conclusion

The precautionary principle has been adopted by the environmental

movement as a kind of standard to bear arms against those who

threaten environmental harm. One notable response from Public

Citizen sets out several of the key arguments of the more radical en-

vironmental groups:

The Evisceration of the Precautionary Principle in the Beef-Hormone

Case

The Beef Hormone Decision demonstrates how the SPS Agree-

ment can undermine countries’ health, safety and environmen-

tal standards when trade challenges are initiated . . . Indeed,

many areas of U.S. law – such as our system for pharmaceutical

approval – are based on the precautionary principle . . . The

potential boomerang effect of this WTO determination on a

range of U.S. laws is immense.

Second, the Beef-Hormone case demonstrates that the SPS

Agreement exalts the role of science far beyond the point it is

appropriate, attempting to eliminate all ‘‘non-science’’ factors

from standard-setting . . . While science plays a valuable role in

informing such policy decisions, it is ultimately Congress or a

state legislature that must make the political decision about

how much risk society will face under a food safety or other law

. . . by requiring food safety standards to be based on a risk as-

sessment, the SPS Agreement eliminates the possibility that a

society’s values . . . should outweigh the uncertain outcome of a

risk assessment . . .
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Moreover, risk assessments can be no better or more accurate

than the data on which they are based. Yet, most of the data on

emerging toxins, like E-coli H:157, is scanty; and therefore, the

risk assessments are incomplete as well . . .

The Beef-Hormone ruling makes clear that despite promises to

the contrary by the United States government, the SPS Agree-

ment will result in diminishing the safety of our food and in

reducing the level of health or environmental protection for

Americans. The U.S. beef industry may be happy with the bot-

tom line, but the jurisprudence established by this case threatens

numerous U.S. laws.151

Regardless of whether this view is accepted, the precautionary

principle will continue to be argued in the international trading

scheme. Members will look to safeguard their rights to prohibit or

regulate trade in the public interest. The value-rich precautionary

principle provides an authority or justification for that desire to

safeguard. Finally, we must avoid the futility of the ‘‘sound science

vs. precaution’’ debate. The application of the precautionary prin-

ciple involves scientific argument about risk or irreversibility in a

political and legal context. The case against the application of the

precautionary principle involves scientific argument about risk or

irreversibility in a political or legal context.
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11

Environmental Treaties and Trade:

Multilateral Environmental Agreements

and the Multilateral Trading System

Duncan Brack

One of the key issues in the debate over how best to reconcile the

two objectives of environmental protection and trade liberalization

revolves around the interrelationship between multilateral environ-

mental agreements (MEAs) – environmental treaties – and the mul-

tilateral trading system (MTS), the complex of trade agreements

centred around the General Agreement on Tariffs and Trade (GATT)

and overseen by the World Trade Organization (WTO). This chap-

ter summarizes the key issues at stake, examines various options for

the resolution of the debate, and concludes that a new WTO Agree-

ment on MEAs would provide the optimal solution.

1. Multilateral environmental agreements

As Principle 12 of the Rio Declaration states, international agree-

ment is clearly preferable to unilateral action in tackling trans-

boundary or global environmental problems. Nearly 240 MEAs now

exist, with memberships varying from a relatively small group to

over 180 countries – which means in effect the whole world. The

main global MEAs include:



. Those covering biodiversity and wildlife, including the 1946

International Convention for the Regulation of Whaling; the

1971 Ramsar Convention on Wetlands of International Impor-

tance; the 1973 Convention on International Trade in Endan-

gered Species (CITES); the 1979 Bonn Convention on the Con-

servation of Migratory Species; the 1992 UN Convention on

Biological Diversity and its protocol, the 2000 Cartagena Pro-

tocol on Biosafety (agreed but not yet in force); and the 1994

International Tropical Timber Agreement.

. Those designed to protect the atmosphere, including the 1979

UN Economic Commission for Europe (UNECE) Convention

on Long-Range Transboundary Air Pollution (together with five

protocols on particular pollutants: nitrogen oxides, volatile or-

ganic compounds, sulphur, heavy metals, and persistent organic

pollutants); the 1985 Vienna Convention for the Protection of

the Ozone Layer and its protocol, the 1987 Montreal Protocol

on Substances That Deplete the Ozone Layer; and the 1992 UN

Framework Convention on Climate Change (FCCC) and its pro-

tocol, the 1997 Kyoto Protocol (agreed but not yet in force).

. Those dealing with the marine environment, including the 1972

London Convention on the Prevention of Marine Pollution by

Dumping of Wastes and other Matter; the 1973 Convention

for the Prevention of Pollution from Ships and its protocol,

the 1978 Marpol Protocol; and the 1982 UN Convention on the

Law of the Sea, together with an implementing agreement, the

1995 Agreement on Conservation and Management of Strad-

dling Fish Stocks and Highly Migratory Fish Stocks (agreed but

not yet in force).

. Those regulating the use of chemicals, including the 1998 Rot-

terdam Convention on the Prior Informed Consent Procedure

for Certain Hazardous Chemicals and Pesticides in International

Trade and the 2001 Stockholm Convention on Persistent Or-

ganic Pollutants (both agreed but not yet in force). The Mon-

treal Protocol could be considered under this category, since it

regulates the production and consumption of ozone-depleting

chemicals.
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. Those dealing with waste, including the 1989 Basel Conven-

tion on the Control of Transboundary Movements of Hazardous

Wastes and Their Disposal (see also under marine environment).

. Others, including the 1991 Espoo Convention on Environmen-

tal Impact Assessment, the 1992 UN Convention to Combat

Desertification, and the 1998 Aarhus Convention on Access to

Information, Public Participation in Decision-making and Ac-

cess to Justice in Environmental Matters.

In addition, of course, there are important regional agreements, such

as the 1966 International Convention for the Conservation of Atlan-

tic Tunas, the 1979 Bern Convention on the Conservation of Euro-

pean Wildlife and Natural Habitats, the 1982 Convention on the

Conservation of Antarctic Marine Living Resources, and the 1992

OSPAR Convention for the Protection of the Marine Environment

of the North-East Atlantic. Together these global and regional MEAs

provide an extensive framework for the protection of the global

environment – though some subjects are more effectively covered

than others. The weakest area is forestry; a global forests convention

was hoped to be negotiated at the Earth Summit at Rio in 1992,

but in the end only a fairly weak set of ‘‘forest principles’’ could

be agreed. The Intergovernmental Forum on Forests, now being re-

placed by the UN Forum on Forests, continues to meet, but there

seems little prospect of an international convention.

In general, the past two decades have seen the extension of MEAs

from agreements covering the protection of particular species of en-

dangered wildlife (many of the earlier MEAs dealt with individual

populations, such as Arctic polar bears) to ever wider areas of eco-

nomic activity. Table 11.1 shows rough estimates of the value of the

economic activity regulated in some way by selected MEAs (for the

agreements that interface most with international trade) compared

with global production and trade figures. The Kyoto Protocol on

climate change, when it comes into force, will, of course, affect a far

greater share of global economic activity than all the other MEAs

put together; though others, such as the Basel Convention or the

Cartagena Protocol, affect not-insignificant volumes of activity.
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2. Implementing MEAs: the interaction with
trade

More than 20 of these MEAs incorporate trade measures, restraints

on the trade in particular substances or products, either between

parties to the treaty and/or between parties and non-parties. Given

the continued degradation of the global environment, the negotia-

tion of further MEAs is almost bound to form an increasingly promi-

Table 11.1 The relevance of MEA-regulated products to the world

economy

Sector/MEA
Production
(US$b)

Trade
(US$b) Year Notes

World economy 39,000.0 5,500.0 1998

Endangered species/
CITES

n.a. 20.0 current

ODS/Montreal Protocol 2.2 ?? 1987 1997 prices

Hazardous waste/
Basel Convention

n.a. 30.0 current Recyclable/
reusable

FCCC/Kyoto Protocol OECD only

Manufactured

products exports

2,582.0 1998

Those produced with

fossil fuels

2,246.0

Hazardous chemicalsþ
pesticides/Rotterdam

Convention

?? ??

GM crops/Cartagena

Protocol

1.6

8.0

25.0

1998

2005 (projection)

2010 (projection)

Note: most of these figures are very rough estimates; very few of the relevant data are
known with any degree of certainty.

Source: table originally published in Duncan Brack, ‘‘The Use of Trade Measures in
Multilateral Environmental Agreements,’’ paper produced for the RIIA Conference ‘‘Sus-
tainability, Trade and Investment: Which Way Now for the WTO?’’ March 2000. Fig-
ures derived from MEAs’ and WTO’s websites and from personal communications.
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nent part of the international agenda; and, given the inescapable in-

teraction of trade liberalization with environmental protection and

the shortage of policy instruments available with which to enforce

MEAs, an increasing number of environmental treaties are likely to

contain trade measures.

Trade restrictions have been incorporated in MEAs for three broad

sets of reasons:1

. To provide a means of monitoring and controlling trade in

products where the uncontrolled trade would lead to or con-

tribute to environmental damage.

. To provide a means of complying with the MEA’s requirements.

. To provide a means of enforcing the MEA, by forbidding trade

with non-parties or non-complying parties.

To provide a means of monitoring and controlling trade in products
where the uncontrolled trade would lead to or contribute to environmental
damage

A wide range of MEAs incorporate this kind of trade measure.

At the core of CITES is a requirement for export permits for trade

in all endangered species listed under the agreement’s appendices,

and additionally for import licences for Appendix I species (the most

endangered). Trade is forbidden in the absence of properly issued

permits.

Similarly, the heart of the Basel Convention is a prior notification

and consent procedure for shipments of hazardous waste involving

the states of import, export, and transit; each shipment of waste sub-

ject to the Convention must be accompanied by a movement docu-

ment. (Unlike many MEAs, the main pressure for the adoption of

this system came from developing countries, which, by and large,

lacked the capability to dispose safely of hazardous waste imports.)

The 1995 ‘‘ban amendment,’’ not yet in force, goes much further

and places an outright ban on exports of waste from developed to
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developing countries, initially for disposal and eventually for re-

cycling and reuse.

The Rotterdam Convention similarly contains a prior informed con-

sent procedure for an initial list of 5 industrial chemicals and 22

pesticides; each party is required to decide whether to ban or restrict

imports of the substances, to export only in line with the parties of

imports’ decisions, and to provide prior notification where a sub-

stance that is domestically controlled is exported.

The Cartagena Protocol contains an advance informed agreement

procedure requiring exporters of ‘‘living modified organisms’’ (LMOs)

to notify the importing country in advance. The importing country

must either approve the import according to its own regulatory sys-

tem or follow the Protocol’s decision procedure, which requires a

risk assessment before a final decision. LMOs intended for direct use

as food, feed, or processing are subject to a less strict procedure, but

shipments of commodities that contain such LMOs must be identi-

fied as such. As with the Basel Convention, much of the pressure for

the advance informed agreement procedure came from the devel-

oping world, concerned about the need to protect countries without

adequate regulatory or institutional capacity to handle imports ef-

fectively.

The growing problem of ‘‘international environmental crime’’ –

the deliberate evasion of environmental laws and regulations by in-

dividuals and companies in the pursuit of personal financial benefit,

and involving movements across national boundaries – also creates

incentives for the wider use of trade measures. Illegal trade in en-

dangered species, illegal whaling and fishing, illegal trade in ozone-

depleting substances (ODS), and illegal dumping of hazardous waste

all pose threats to the integrity of a number of the MEAs considered

above. Including illegal logging and trade in timber, it has been es-

timated that the total value of such activities may be of the order of

US$20–40 billion a year,2 roughly equivalent to the value of ciga-

rettes smuggled across international borders, or to about 10 per cent

of the global narcotics trade.

There is a wide range of policy options governments and interna-
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tional institutions can adopt to try and counter this problem, but

many of them revolve around the closer regulation of trade. In tack-

ling the illegal trade in endangered species, for example, proposals

include stricter and more effective border controls, including the

designation of a limited number of ports of entry, and the develop-

ment and use of forensic and tracking techniques such as DNA fin-

gerprinting and microchip implantation. Similarly, in the control of

illegal shipments of ozone-depleting substances (ODS), suggestions

include the introduction of a mandatory global labelling system for

ODS and products containing them (such as refrigerating systems),

the extension of the World Customs Organization’s Harmonised

System of commodity classification, and the greater use of portable

analysis equipment at border crossing points. The Montreal Protocol

itself has been amended (through the 1997 Montreal Amendment)

to introduce a requirement for export and import licences for most

categories of ODS. Entering into force in November 1999, this per-

mit system was introduced primarily as a means of controlling ille-

gal trade, and would probably have been written into the treaty

from the beginning if such illegal activities had been anticipated.

To provide a means of complying with the MEA’s requirements

Here the controls on trade are required in order to achieve other ob-

jectives of the MEA. For example, the Montreal Protocol requires par-

ties to control both consumption and production of ODS. Since the

Protocol defines consumption as production plus imports minus ex-

ports, parties must exercise control over trade if they are to satisfy

their control schedules. A variety of trade restrictions have been em-

ployed, including voluntary industry agreements, product labelling

requirements, requirements for import licences (sometimes incorpo-

rating a tradable permit system), excise taxes, quantitative restric-

tions on imports, and total or partial import bans.

The Kyoto Protocol potentially might lead to similar policy mea-

sures affecting trade. Article 2 of the Protocol commits each Annex

I party (essentially, industrialized countries) to ‘‘implement and/or

further elaborate policies and measures in accordance with its na-
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tional circumstances,’’ and then lists a wide range of potential areas

for action, including energy efficiency, renewable energy sources

(and advanced technologies in general), removal of market distor-

tions such as subsidies, and transport. Although no further details

are specified, it is not impossible that parties could claim justifica-

tion from the Kyoto Protocol for measures that restrain greenhouse

gas emissions from their own territories via methods that protect

their own industries at the expense of importers – for example via

border tax adjustments where energy or carbon taxes are introduced

to reduce emissions.3

To provide a means of enforcing the MEA by forbidding trade with
non-parties or non-complying parties

This category represents the most drastic interference with interna-

tional trade. The basic assumption underlying these trade measures

is that compliance with the MEA is likely to bear a cost, which

some countries (non-parties or non-complying parties) will try to

avoid. The aim of the trade restrictions is therefore to prevent these

countries enjoying their competitive advantage in trade with the

world controlled by the MEA.

In CITES, for example, trade with non-parties is not permitted

(except where documentation equivalent to CITES permits is pro-

vided). In a number of cases where countries have been identified

as being in persistent non-compliance, the Standing Committee of

the CITES conference has recommended all parties to apply Article

XIV(1) of the Convention, which allows parties to take stricter do-

mestic measures than those provided by the treaty, including com-

plete prohibitions of trade, against the offending countries. Trade

bans have been threatened on many occasions, and have actually

been employed in several, of which the main cases are Bolivia, Para-

guay, United Arab Emirates, Thailand, Italy, and Greece. The pro-

cedure has also been used against states not party to the Convention,

after persistent refusal to provide ‘‘comparable documents’’ to CITES

licences; cases include Singapore, Grenada, El Salvador, and Equato-

rial Guinea. A total of 37 countries have been subject to the process,

which starts with warnings; 17 have been subject to general CITES
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or species-specific trade bans,4 and in almost every case the country

has come back into compliance or acceded to the Convention.

The International Convention for the Conservation of Atlantic Tunas

does not contain trade measures in its text, but a number of reso-

lutions of the parties have contained trade restrictions. Parties have

decided to ban imports of bluefin tuna, Atlantic swordfish, and

products from three non-parties (Belize, Honduras, and Panama) and

from one non-complying party (Equatorial Guinea); a number of

warnings have been issued to other countries. As a result, Panama

has become a party and implemented appropriate regulations; how-

ever, many vessels registered with Belize, Honduras, and Panama,

and considered to be fishing illegally, have now registered with

other countries – an example of the flag of convenience problem.

Similarly, the Convention on the Conservation of Antarctic Marine Living

Resources (CCAMLR) does not contain trade measures, but parties

have agreed to adopt some, notably a prohibition on parties allow-

ing landing or transhipment of fish from the vessel of a non-party

sighted fishing in CCAMLR-protected areas.

The Montreal Protocol requires bans on trade between parties and

non-parties to the treaty in ODS, products containing ODS (e.g. re-

frigerators), and products made with but not containing ODS (e.g.

electronic components) – although to date the parties have decided

that the introduction of the last category of trade bans is impracti-

cable owing to difficulties in detection. These trade provisions had

two aims. One was to maximize participation in the Protocol, by

shutting off non-signatories from supplies of ODS (always limited

to a few countries). The other goal, should participation not prove

total, was to prevent industries from migrating to non-signatory

countries to escape the phase-out schedules and then exporting back

into signatory countries. (In fact, as industrial innovation proceeded

far more quickly than expected, many of the CFC substitutes proved

significantly cheaper than the original ODS – but this was not fore-

seen in 1987.) In practice, the trade restrictions have not often been

applied, largely because every major producer and consumer is now

a party to the Protocol. Trade restrictions have been applied in a

minor way in a number of cases of non-compliance, for example in

Russia, though complete suspension from the Protocol, which could
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lead to treatment, in terms of trade, as a non-party, has not so far

had to be employed.5

The Basel Convention requires that no category of wastes may be

exported to states not party to the Convention unless the country in

question is a signatory to another agreement – bilateral, regional, or

multilateral. If the agreement was reached before the Basel Conven-

tion entered into force, it must be ‘‘compatible’’ with the aims of the

Convention; if reached later, it must be ‘‘not less environmentally

sound’’ than Basel.

Finally, the Kyoto Protocol contains neither trade restrictions nor

any non-compliance mechanism, though it is scheduled to develop

one after its entry into force. However, if the agreement’s ‘‘flexibility

mechanisms’’ – emissions trading, joint implementation, and the

clean development mechanism – are to operate effectively, they must

necessarily be restricted to parties to the Protocol. Non-parties will

therefore be subject to trade restrictions in the sense of being barred

access to, e.g., markets in emissions permits. Similarly, parties in non-

compliance cannot be permitted to undermine international emis-

sions markets by trading in permits that do not represent genuine

reductions in emissions, so some form of exclusion will have to be

developed. Given President Bush’s declaration of US withdrawal

from the Kyoto Protocol in March 2001, the issue of how the cli-

mate regime deals with non-parties – and, furthermore, with one

large and economically powerful non-party – has become a live one.

3. The effectiveness and necessity of MEA
trade measures

If one accepts – as most (though not all) participants in the trade–

environment debate do – that trade liberalization and environmen-

tal protection are both desirable, welfare-enhancing goals, then the

restrictions of trade involved in implementing these MEAs are ob-

viously undesirable. But can they be justified by the environmental

gains involved? In other words, have these trade measures proved

effective, and have they been necessary?
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Effectiveness

It is virtually impossible to separate out the impact of trade mea-

sures on the effectiveness of MEAs, particularly when, as in CITES,

the success of the overarching objective of the agreement – the pro-

tection of endangered species – does not depend only on the control

of trade. None of the MEAs examined here, even those primarily

aimed at controlling trade, such as CITES and the Basel Convention,

relies only on trade measures to achieve their aims. However, in the

case of CITES, no species listed in the appendices to the treaty have

become extinct since their listing, and a few – notably, the African

elephant – have moved further away from extinction. Since the Basel

Convention entered into force, the worst forms of hazardous waste

dumping on developing countries have largely ended. In the case of

the Montreal Protocol, there is direct evidence from some countries

that the trade provisions were an important factor in persuading

them to accede to the treaty; a good example is Korea, which ini-

tially expanded its domestic CFC production, but then realized the

disadvantages of being shut out of western markets and acceded.

In general the Protocol has proved to be a highly effective MEA,

with its aim – the recovery of the stratospheric ozone layer to its

pre-industrial state – likely to be achieved by the middle of the

century.

Necessity

Are there alternative provisions that could achieve the same envi-

ronmental objectives in less trade-restrictive ways? The categories

identified above are considered in turn.

Where trade measures provide a means of monitoring and controlling
trade in products where uncontrolled trade would lead to or contribute to
environmental damage

In effect, this category of trade measures represents a re-regulation of

international trade, in a world where deregulation is the norm. At
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the least intrusive level, it is simply an additional means of tracking

a particular category of traded products, where existing systems –

for example, the World Customs Organization’s Harmonised System

of commodity codes – fail to provide sufficient information. It may

also be the easiest way to distinguish between legal and illegal prod-

ucts. This kind of monitoring represents very little, or no, disrup-

tion to trade and has low administrative requirements; there appears

to be no non-trade restricting effective alternative.

This category of trade measures can also be used, however, to per-

mit countries to ban or restrict trade in products that are not

granted consent for import or export. This is particularly important

for countries that lack the regulatory and institutional capacity to

control the products in question domestically – for example, devel-

oping countries in the cases of hazardous waste or LMOs. In effect,

this represents a co-option of developed country institutional capac-

ity for developing country purposes. In a first-best world, this would

be unnecessary, and less trade-restrictive options would be available.

Also, it is possible that some of the trade measures in question – for

example, the blanket ban on North–South movements of hazardous

wastes for recycling – are drawn too widely, and more sophisticated

procedures would be preferable: for example, the advance informed

agreement process under the Cartagena Protocol. But, accepting that

we do not live in a first-best world, these kinds of trade restrictions

– which, after all, are adopted between consenting countries, i.e.

parties to the agreement – seem to be justifiable.

Where trade measures provide a means of complying with the MEA’s
requirements

The only real experience here is with the Montreal Protocol, where

the variety of trade restrictions applied by parties to ensure they

meet their consumption targets (which requires control of imports)

does not appear to have led to any evidence of discrimination in

trade. In principle, since domestic industry is being controlled at the

same time as imports and exports, there is no need or environmental
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justification for discrimination – though the design of policy in-

struments needs to reflect this. If the aim of the MEA itself is

accepted as valid, then the control of trade of the products in ques-

tion, alongside the control of domestic production and consumption,

should be uncontroversial.

Where trade measures provide a means of enforcing the MEA, by
forbidding trade with non-parties or non-complying parties

This is probably the most controversial category of trade measures,

usually implying restrictions on trade imposed on countries that have

not agreed to them. Are these trade measures justifiable, or should

they be regarded as an infringement of national sovereignty? The

classical doctrines of sovereignty, originating in the seventeenth cen-

tury, have little of use to say about relations between states, or of the

‘‘rights’’ of states to expect other states to engage in international

trade with them. It is clear, however, that the unrestrained output of

pollution that is trans-boundary or global in scope does constitute an

infringement of sovereignty, in that it inflicts direct physical harm on

the populations and/or territories of other states. The unrestrained

depletion of the global commons – for example, of non-territorial

species – can, though more arguably, be regarded similarly. The

responsibility of individual nations for the protection of the global

environment and the promotion of development that is environ-

mentally sustainable has of course been accepted in many interna-

tional agreements, most notably Agenda 21.

Are there alternatives? In the case of the Montreal Protocol, alter-

natives to the trade bans with non-parties have been suggested at

various times.6 First, the application of controls on consumption

through economic instruments such as taxes would still permit the

users to buy from any source, domestic or foreign; the taxes would

have to be applied at the border for imports from non-parties. Quite

apart from the political difficulties involved in negotiating interna-

tionally mandated taxes, however, taxes imposed on imports would

not necessarily discourage the use of ODS in exporting non-parties,
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particularly where the bulk of ODS production there was intended

for domestic consumption. The second alternative is an outright ban

on imports from any country, which would be non-discriminatory

(and therefore less WTO inconsistent) as between parties and non-

parties to the Protocol. But the number of ODS producers was so

limited that a complete import ban would have cut off the majority

of ODS consumers from their sources of supply. This would if any-

thing create a powerful incentive for non-producers to stay outside

the Protocol and either import from other non-parties or set up their

own domestic production facilities. It would also have increased the

likelihood of ODS-producing industries migrating to non-parties,

and helped undermine the competitive position of parties.

In the case of CITES, the use of trade restrictions against non-

parties or non-complying parties is an obvious enforcement mecha-

nism for a treaty designed to control trade. Indeed, it is similar to the

WTO’s own enforcement mechanism, where a WTO member found

against in a particular dispute can have tariffs imposed on its exports.

No credible alternative enforcement measures have ever been put

forward – and, with an almost 100 per cent success rate, even in

developing countries (the vast majority of countries against which

CITES trade bans have been applied), there seems little reason to.

The use of trade measures as an enforcement mechanism is clearly

not a first-best solution. But there are a limited number of routes by

which countries can affect the actions of other countries: political/

diplomatic pressure, provision of financial and technological assis-

tance, trade sanctions, and military force. Although the first two of

these are clearly preferable from the point of view of restricting in-

ternational tension, they have obvious limits, and there is little prac-

tical alternative to trade restrictions. In addition, it should be re-

membered that MEAs contain an array of instruments, including

financial support, capacity-building assistance, and technology trans-

fer, alongside the trade measures, so compliance with the agreement

is achieved through much more than simple compulsion through

trade. And, if the trade measures work as an incentive to join, they

are never in practice applied – which is indeed the record with most

MEAs.
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4. Interrelationship of MEAs with the
multilateral trading system

The evolution of MEAs, and the likelihood of their continued use of

restrictions on trade to achieve their objectives, raise the question of

their interrelationship with the multilateral trading system (MTS)

overseen by the WTO.7 Can the use of MEA trade measures against

WTO members be regarded as an infringement of their rights under

the MTS? It seems fairly clear that there is at least a potential for

conflict with Articles I and III of the GATT.

All the MEAs discussed above discriminate between countries on

the basis of their environmental performance, requiring parties to

restrict trade to a greater extent with non-parties than they do with

parties; indeed, such discrimination is one of the points of these

MEAs, since they are aimed to promote sustainable activities while

punishing unsustainable behaviour. In addition, GATT Article XI

forbids any restrictions other than duties, taxes, or other charges on

imports from and exports to other WTO members; yet many of

these MEAs require precisely such quantitative restrictions.

It is possible, of course, that an MEA trade measure could be

‘‘saved’’ by the General Exceptions clause of the GATT – Article

XX. Unlike many MEAs, where terms tend to be defined in the

treaty or in subsequent decisions of conferences of the parties, inter-

pretation of the MTS usually proceeds through a case-law-type ap-

proach, relying on the findings of dispute panels in particular cases.

Since a dispute case involving an MEA trade measure has never been

brought before a GATT or WTO panel,8 it is impossible to say

for certain whether it would be found to be incompatible with the

MTS.

It is possible, however, to extrapolate from the arguments and

findings in a series of trade/environment disputes involving unilat-

erally imposed trade measures that were brought before panels.9 In

all but one of these cases, the panel found the environmental mea-

sures in question not to be justifiable, because either:

Trade, Environment, and the Millennium 335



. the measures were not ‘‘necessary’’ (Article XX(b)) to the achieve-

ment of the environmental goal, because the panel believed that

there were less trade-restrictive or GATT-inconsistent measures

also available; or

. the measures were not ‘‘relating to the conservation of exhaust-

ible natural resources’’ (Article XX(g)), because the policies in

question were extra-jurisdictional – they attempted to modify

the behaviour of other WTO members and could not therefore

be considered to be primarily aimed at conserving the natural

resources of the country applying the trade measures; or

. the measures represented ‘‘arbitrary or unjustifiable discrimina-

tion’’ (Article XX headnote) in that less discriminatory methods

were available that could have been employed.

It is of course dangerous to extrapolate from arguments used in

cases of trade measures imposed unilaterally to those involving the

application of trade measures mandated by or in pursuance of the

requirements of multilateral agreements. In any case, it is difficult,

even from an environmental viewpoint, to defend most of the mea-

sures taken in the relevant disputes. The way in which the United

States applied its embargo on shrimp imports from a number of

South and South East Asian countries, for instance, does appear to

be ‘‘arbitrary and unjustifiable discrimination’’ when compared with

the much more gradual and participatory way in which it applied

measures to protect sea turtles in the Caribbean region.

Furthermore, WTO dispute panels and its Appellate Body have

become steadily more sophisticated in their arguments and more

conscious of the environmental dimension of the arguments. The

Appellate Body decision in the Shrimp-Turtle dispute, for example,

used the reference in the Preamble of the Marrakesh Agreement Es-

tablishing the WTO to ‘‘allowing for the optimal use of the world’s

resources in accordance with the objective of sustainable develop-

ment, seeking both to protect and preserve the environment and to

enhance the means for doing so,’’ to dispose of the argument that

species protection was not a legitimate objective for trade measures.
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It also stressed, as have several panels before it, the desirability of

multilateral agreement as opposed to unilateral measures (comment-

ing approvingly on the US-inspired Inter-American Convention for

the Protection and Conservation of Sea Turtles agreed in 1996). And

in the most recent of these unilateral cases, involving a complaint

from Canada over a French ban on imports of asbestos and products

containing asbestos, the panel, for the first time, found that a trade

restriction can be justified by Article XX(b) of the GATT, in this

case because of the health risks of exposure to asbestos fibres. In

reaching this conclusion, the panel argued that products containing

asbestos and non-asbestos-containing substitutes were ‘‘like prod-

ucts’’; the end use of the product was the only relevant factor. This

deeply suspect (from an environmental point of view) argument was

reversed by the subsequent Appellate Body ruling, which in any

case upheld the restriction.

Unsurprisingly, however, neither the panels nor the Appellate

Body have ever speculated as to the acceptability to the MTS of trade

measures implemented in order to fulfil multilateral agreements – the

point of the Inter-American Convention, for instance, being to avoid

the need for recourse to such measures. It is still, therefore, not clear

how panels, or the Appellate Body, would rule on MEA-mandated

trade measures. It seems likely, however, that specific trade measures

taken between parties – such as import and export licences, or re-

quirements for prior informed consent – would not be subject to

WTO challenge, largely because all parties have agreed to them.

This is less likely for non-specific measures – such as, for example,

border tax adjustments on carbon-intensive imports justified by the

Kyoto Protocol – since the MEA here gives only general guidance,

rather than laying out specific requirements, and quite possibly

some of the countries involved will not have agreed to the particular

measure in question.

And acceptability is highly unlikely for trade measures employed

as an enforcement mechanism against non-parties, since the non-parties

have by definition not agreed to the measures. In this case, the rea-

soning used by the panel and Appellate Body suggests that they still

might rule against this kind of MEA trade measure:
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In our view, if an interpretation of the chapeau of Article XX

were to be followed which would allow a Member to adopt

measures conditioning access to its market for a given product

upon the adoption by the exporting Members of certain poli-

cies, including conservation policies, GATT 1994 and the

WTO Agreement could no longer serve as a multilateral frame-

work for trade among Members as security and predictability of

trade relations under those agreements would be threatened.10

The panel quoted approvingly from the GATT panel findings in the

1994 Tuna-Dolphin case:

If, however, Article XX were interpreted to permit contracting

parties to take trade measures so as to force other contracting

parties to change their policies within their jurisdiction, includ-

ing their conservation policies, the balance of rights and obliga-

tions among contracting parties, in particular the right of access

to markets, would be seriously impaired.11

Perhaps the most conspicuous flaw in this measure’s application

relates to its intended and actual coercive effect on the specific

policy decisions made by foreign governments, Members of the

WTO.12

However, it is not acceptable, in international trade relations,

for one WTO Member to use an economic embargo to require

other Members to adopt essentially the same comprehensive

regulatory program, to achieve a certain policy goal, as that in

force within that Member’s territory.13

The entire point of the trade measures directed, for example,

against non-parties to the Montreal Protocol is to compel them to

change their policies, to phase out the production and consumption

of ODS in the same way as parties – or, at least, to condition market

access to parties on this phase-out policy. It is intentionally discrimi-

natory between parties and non-parties, or, to be more accurate, be-

tween countries in compliance with the Protocol (whether formally

parties or not) and those not in compliance. It is difficult to believe

that the panel and Appellate Body could maintain their lines of rea-

soning and still find in favour of this kind of trade measure.

338 Environmental Treaties and Trade



It is generally assumed that trade measures employed under the

main MEAs cited above are now unlikely to be challenged in the

WTO, because of the wide international acceptability they enjoy.

This is not necessarily the case; the threat of a WTO challenge has

been raised in a number of cases in CITES, and may one day actually

be deployed, particularly as the Convention is increasingly regulat-

ing trade in economically important sectors such as fish and timber.

In the case of the Basel Convention, the amendment banning trade

in waste between Annex VII and non-Annex VII countries (not yet

in force) has aroused hostility amongst some of the industries in-

volved. The possible MTS-incompatibility of the amendment has

been raised explicitly as an argument against adopting or ratifying it

by those opposed to the principle.

This ‘‘political chill’’ argument has also surfaced in other MEAs.

Attempts to include trade provisions in the International Conven-

tion for the Conservation of Atlantic Tuna and in agreements to

control driftnet fishing were shelved because of the fear that they

would be inconsistent with GATT rules.14 The same issue was

raised in the 1997 negotiations over the Kyoto Protocol, in discus-

sions in 1998 over the Rotterdam Convention, and in 1999–2000

in the negotiations on the Cartagena Protocol. Indeed, both Rotter-

dam and Cartagena contain sentences in their preamble stating that

the agreements are not designed to detract from parties’ rights under

other international agreements (such as, by implication, the WTO),

but also other sentences saying that this does not imply any hierar-

chy of agreements, or subordination of the MEA to any other.15

The continuation of this potential conflict between the MTS and

MEAs is clearly undesirable. The fact that it is not known for certain

how a dispute panel would rule on an MEA trade measure creates an

unstable and uncertain situation. On the face of it, it does appear

absurd that the operation of an important element of international

law should be subject to a panel of three individuals deciding what

they think 10 lines of printed text (the relevant sections of GATT

Article XX) written 50 years ago could mean in a vastly changed

international environment. In addition, it creates the spectre of a

potential challenge to an existing MEA, bringing the two interna-
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tional regimes of trade liberalization and environmental protection

directly into conflict; and it increases the likelihood of conflict over

the negotiation of future MEAs with trade measures, potentially

weakening their effectiveness – the ‘‘political chill’’ argument. Fi-

nally, the perception that the WTO threatens environmental sus-

tainability, already widespread in some quarters, assists neither the

growth of the MTS nor the further spread of trade liberalization,

even where this would have environmental benefits. It was for these

reasons that a number of governments, and in particular the Euro-

pean Union, argued for the ‘‘clarification’’ of the relationship be-

tween MEAs and the WTO system in the run-up to the failed

WTO Ministerial Conference in Seattle in December 1999.

5. Global systems in conflict

How could this clash be resolved? When two systems of law come

into conflict, actually or potentially, there are three potential

methods of dealing with the situation:

. create some superior balancing mechanism;

. determine that one legal system is superior to another, either

wholly or in part;

. modify either or both legal systems to bring them into har-

mony.

The first option, the creation of a balancing mechanism, would be

the most desirable solution in a perfect world. This is in effect the

system that operates inside the European Union, where trade liber-

alization and environmental protection are both objectives of the

Treaty of Rome. Any conflict between the two objectives can be re-

solved by the European Court of Justice, which has the power to

rule on the appropriate balance between trade and environmental

measures in any particular case. In the well-known Danish bottles

dispute of 1986, for example, the Court upheld the core of the

Danish law requiring a collection system for returnable drinks con-

tainers while striking down some of the details of the regulations as
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unnecessarily trade restrictive given the environmental objective in

question.

The creation of an equivalent system at a global level would re-

quire substantial reform of the entire system of international in-

stitutions, however, and is not a realistic prospect in the short term.

Having said that, there have been calls for such a reform, perhaps

using the International Court of Justice as the superior body. Pro-

posals for a new World Environmental Organization (for instance by

Chancellor Kohl at the UN General Assembly Special Session,

‘‘Rioþ5,’’ in June 1997, or by WTO Director-General Renato Rug-

giero in 1998, or by a number of NGOs in the run-up to the

Rioþ10 conference in mid-2002) have had the objective of creating

a balancing institution to the WTO at least partly in mind, though

the interrelationship between such a new WEO and the WTO was

not, and has not been, explored in any detail. It is interesting to

note that the 1948 Charter for the International Trade Organization

(the intended third leg of the Bretton Woods tripod, never adopted

because of US opposition) did provide that a member prejudiced by

an ITO decision could seek an advisory opinion from the ICJ, whose

opinion would then bind the ITO.16

The second option, determining that one legal system is superior

to the other, is de facto, even if not de jure, the position as it stands at

present. As noted above, the validity of trade measures in MEAs

could be challenged under the WTO, and a WTO dispute panel

would then rule on their compatibility with the MTS. Although

panels have become steadily more aware of and more open to envi-

ronmental arguments, they are nevertheless composed of interna-

tional trade experts who reach decisions in accordance with a body of

international trade law – indeed, they cannot do otherwise, since

this is the function of the WTO. The MTS has been constructed by

trade negotiators with relatively little awareness of environmental

requirements and policies, and, despite a number of references to

environmental objectives in the WTO agreements, it is not well at-

tuned to environmental imperatives even though it cannot avoid in-

teracting with environmental regulation.

It could of course be argued that MEAs are constructed by en-
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vironmental negotiators with little awareness of trade law and the

desirability of liberalized trade. But that would be unfair. Many

delegations to MEA negotiations routinely include trade department

representatives, and, in a number of instances (including the Mon-

treal Protocol), negotiators have sought advice from the GATT/

WTO Secretariat in designing particular features of their treaties.

Some MEAs, including the FCCC, borrow text directly from GATT.

More generally, national trade departments tend to wield greater

political clout than do environment departments and agencies, en-

vironmental objectives are not well integrated into policy across the

board, and at the international level the MTS and the WTO (and

in particular its dispute settlement system) are considerably more

powerful and influential than are MEAs and the various environ-

mental institutions such as the UN Environment Programme or the

UN Commission on Sustainable Development. The trade implica-

tions of particular MEA requirements can in theory be subject to

scrutiny by the institutions of the MTS, but there is no provision

anywhere for the environmental implications of the MTS to be sub-

jected to scrutiny by environmental institutions.

The existing hierarchy of international law therefore favours, in

practice even if not in the letter, the MTS over MEAs. For the rea-

sons rehearsed above, this is an undesirable situation if one accepts

that the two objectives of trade liberalization and environmental pro-

tection are of equal validity. The conclusion reached, therefore, is that

the third option – modification of one or both of the existing systems

of international law, for which priority should be given to the modi-

fication of the MTS – is required.

6. Discussions in the WTO

Out of the very wide range of issues that could be considered under

the ‘‘trade/environment’’ heading, resolution of the MEAs–MTS con-

flict has always been regarded as one of the most pressing, as evi-

denced by the concentration given to it by the WTO Committee on

Trade and Environment (CTE) in its first two years of existence
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leading up to the Singapore WTO Ministerial Conference in De-

cember 1996. The Committee’s discussions in 1995–1996 saw sev-

eral countries put forward proposals for the resolution of the per-

ceived conflict.17

The proposals tended to fall into three groups: ‘‘environment-

minded,’’ ‘‘trade-minded,’’ and ‘‘development-minded’’ – though of

course all participants in the debate claimed that they had the in-

terests of trade, development, and the environment at heart.

The ‘‘environment-minded’’ group (represented by papers from the

EU and Switzerland) broadly accepted the arguments for modifica-

tion of the MTS, and much of the debate revolved around the EU

proposal for an amendment of Article XX of the GATT to add trade

measures taken pursuant to MEAs as a new qualifying subparagraph.

The ‘‘trade-minded’’ group (represented by papers from New

Zealand, Japan, Korea, Hong Kong, and the Association of South

East Asian Nations (ASEAN)) saw trade liberalization as the over-

riding aim of the WTO, and, although accepting the case for trade

measures in MEAs, aimed to ensure that they were as tightly re-

stricted as possible. Proponents of this standpoint often argued that

no change to the MTS was necessary, an ex post waiver option (see

further below) being all that was necessary to resolve any dispute; or

perhaps some kind of ‘‘understanding’’ might be helpful to guide

MEA negotiators in drawing up acceptable trade measures. Any

amendment of Article XX was to be opposed as widening the scope

for trade-restrictive measures and or disguised protectionism, and

detracting from the rights of WTO members who were MEA non-

parties. This group also frequently pointed out that only a small

proportion of MEAs contained trade measures, and that there had

never been a GATT or WTO dispute involving an MEA, thus ques-

tioning whether the discussion was really necessary.

The ‘‘development-minded’’ group (represented by papers from

Egypt, India, and ASEAN, supported in debate by Nigeria and

Mexico) regarded the concentration of debate on the use and defini-

tion of trade measures as at best unbalanced and at worst actively

unhelpful. Trade measures should be seen in context as one compo-
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nent of, or one option for, a policy package also incorporating ‘‘pos-

itive measures’’ and improved market access (elimination of sub-

sidies, reduction of tariffs and technical barriers to trade). Opinions

differed on whether trade measures would be helpful in this context

or whether they were straightforwardly undesirable, with other

measures being able to achieve their objectives in a way that did not

distort trade. The definition of an MEA was another much-stressed

point, with the underlying concern being to avoid dealing with

MEAs (and accompanying trade measures) that had been negotiated

between a small group of countries without the participation of

most, or all, developing countries.

The ‘‘environment-minded’’ group found itself more and more on

the defensive, as the proposals put forward by other WTO members

in response became more and more restrictive. Increasingly they

aimed to limit the scope for trade measures in existing and future

MEAs by specifying particular requirements for the trade measures

under scrutiny. Any or all of ‘‘necessity,’’ ‘‘effectiveness,’’ ‘‘least

trade-restrictiveness,’’ ‘‘proportionality,’’ or ‘‘sound scientific basis’’

were suggested as criteria that trade measures would have to fulfil,

and that WTO panels would judge whether they satisfied them. In

practice this would have reinforced the existing international hier-

archy, rendering MEAs more subject to WTO scrutiny and tilting

the balance further towards the MTS and away from MEAs.

7. Options for resolution

It is to be hoped that any discussions in the next WTO round will

avoid a repeat of the CTE’s long-drawn-out and ultimately incon-

clusive debate. Any solution to the conflict needs to satisfy the fol-

lowing criteria:

. There should be certainty about the MTS-compatibility of trade

measures under existing MEAs, both those specifically man-

dated by the MEA in question (‘‘specific measures’’) and those

not specifically required by the MEA but taken in pursuance of

its aims (‘‘non-specific measures’’).
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. There should be certainty over the MTS-compatibility of trade

measures that might be incorporated in future MEAs or those

currently under negotiation.

. There should be flexibility for MEA negotiators to incorporate

trade measures in future MEAs where they consider them nec-

essary to the fulfilment of their objectives.

. If trade measures are required by MEA negotiators, they should

be applied in as non-discriminatory a way as possible; i.e. they

should employ only such trade discrimination as is required

to fulfil the aims of the MEA, and should not provide an op-

portunity for trade protectionism unrelated to environmental

objectives.

. If disputes arise, it should be clear in which forum they can be

resolved.

There are three main possible routes to resolving the issue:

1. A waiver from the obligations of the existing MTS.

2. Modification of the MTS to create an ‘‘agreement-specific’’ ex-

emption from MTS provisions.

3. Modification of the MTS to create a ‘‘criteria-specific’’ exemp-

tion from MTS provisions; this could be achieved either (a)

through amendment of GATT itself and/or (b) through a new

WTO Agreement on MEAs.

Waivers

The use of waivers has been referred to as the ‘‘ex post’’ approach.

Article XXV of GATT provides for the granting of a waiver from

other GATT obligations ‘‘in exceptional circumstances’’; Article IX

of the WTO Agreement extends this to the MTS as a whole. Such

waivers, however, are usually time limited, can be considered only

on a case-by-case basis, and require a three-quarters majority of WTO

members. Once again, they reinforce the existing hierarchy, firmly
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placing the WTO in judgement over MEAs, cannot contribute to

certainty about the relationship between MEAs and the MTS, and do

not fulfil any of the criteria set out above.

The so-called ‘‘ex ante’’ approach, in contrast, implies modification

of the MTS in some way.

‘‘Agreement-specific’’ exemptions

One possible method is a ‘‘listing’’ of particular MEAs whose provi-

sions are deemed to be compatible with the MTS. This is similar to

the approach taken by the North American Free Trade Agreement

(NAFTA), which provides that, in the event of conflict between itself

and CITES, the Montreal Protocol, or the Basel Convention (or other

MEAs where all NAFTA parties agree), the provisions of the MEA

should take precedence over the MTS – though it also adds that par-

ties must use the means least inconsistent with the NAFTA in im-

plementing the MEAs. Although more attractive than the waiver

approach, this nevertheless involves the WTO reaching a decision

over which MEAs it considers acceptable and which it does not; it

still does not create any certainty over the relationship with MEAs in

general.

‘‘Criteria-specific’’ exemptions

A broader solution is preferred, dealing with MEAs as a category

rather than one by one. This implies a ‘‘criteria-specific’’ modifica-

tion of the MTS.

Amendment of GATT

The clearest political message would be to achieve modification of

the MTS via amendment of GATT. The EU proposal in the CTE,

for example, was for a new subparagraph of Article XX, covering

measures ‘‘taken pursuant to specific provisions of an MEA comply-
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ing with the ‘Understanding on the relationship between measures

taken pursuant to MEAs and the WTO rules’.’’ The proposed Un-

derstanding included a simple definition of an MEA and stated that

measures taken pursuant to the specific provisions of the MEA should

be presumed to be ‘‘necessary’’ for the achievement of its environ-

mental objectives, though they still remained subject to the require-

ments of the headnote to Article XX.

This particular approach now looks a little dated. Since the EU

proposal was put together, a number of WTO panels have found

trade measures in unilateral trade/environment cases to be justified

under either para. (b) or para. (g) of Article XX, but then failed

them under the headnote. If it is accepted that MEA trade measures

would be likely to be treated similarly, then there is little point in

adding a new paragraph; what would be required is amendment of

the headnote itself. Since this would have implications for every

category of exceptions to GATT, and for unilateral as well as multi-

lateral trade measures, it would be exceptionally difficult – to put it

mildly – to negotiate. In addition, the procedures for amendment of

GATT are themselves quite stringent and time consuming.

A new WTO Agreement on MEAs

The alternative, and distinctly preferable, route for ‘‘criteria-specific’’

modification of the MTS is through a new WTO side agreement,

similar in status to other WTO agreements such as those on Sub-

sidies and Countervailing Measures, on Technical Barriers to Trade,

or on Agriculture. The advantage of this approach is that: it avoids

attempting to amend existing rules, with probable implications for a

wide range of topics; it creates a very clear set of rules that would

apply only to MEAs (i.e. that would not encourage further unilateral

actions); and it is probably easier to negotiate.

What would the new Agreement need to cover? An outline of

topics is provided here; further work would of course be necessary to

develop detailed proposals:
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. The definition of an ‘‘MEA,’’ including criteria for its subject

matter (possibilities include the promotion of sustainable devel-

opment, the conservation of natural resources, the avoidance of

trans-boundary pollution, and/or the protection of human, ani-

mal, or plant life or health) and for its openness to participation

by all parties affected and concerned.

. The definition of trade measures and the treatment of different

categories of measures. It would seem logical that specific mea-

sures – for example, the bans on trade with non-parties man-

dated by the Montreal Protocol, or the import and export li-

cences required by CITES – should fall within the scope of the

Agreement and thereby be exempted completely from the other

requirements of the MTS.

. Non-specific measures, on the other hand, such as the controls

on trade with parties implemented by Montreal Protocol parties,

could be covered by the headnote to Article XX, as there seems

little reason to think that they would need to be discriminatory

to achieve their objectives. Conversely, if discriminatory mea-

sures are required, it seems reasonable to insist that they should

be specific, i.e. included in the text of the MEA. What is de-

cided here therefore has implications for the design of future

MEAs.

. Linkage of burdens and offsets. Developing countries have

tended, as a whole, to be most strongly opposed to any modifi-

cation of the MTS for environmental purposes, including in the

context of the MEA debate. Given the record of Western pro-

tectionism against developing country exports still enshrined in

parts of the MTS, such as the Agreement on Textiles and Cloth-

ing, one can hardly blame them. It is important that trade

measures are not used to force countries into implementing an

agreement that unfairly retards their development – bearing in

mind, of course, that in many cases the environmental harm at

which the MEA is aimed may well retard their development

anyway if it proceeds unchecked. The presence of trade measures

as one component of a range of implementing measures in a partic-

348 Environmental Treaties and Trade



ular MEA (including, for example, provisions for finance and

technology transfer) is therefore an important feature of MEA

design. To what extent this should be specified in a WTO Agree-

ment is questionable, however; one would wish to avoid a situa-

tion in which a WTO panel found against the use of trade mea-

sures because the MEA’s financial provisions were not working

well.

. Dispute settlement. The Agreement would need to be clear

about where disputes over the application of MEA trade mea-

sures should be resolved. In line with earlier CTE discussions, it

seems logical for disputes between MEA parties to be resolved

by the MEA, and for disputes between an MEA party and a

non-party that is a WTO member to be resolved by the WTO.

(This in turn has implications for WTO dispute settlement

procedures and their ability adequately to consider environmen-

tal issues). There also needs to be some agreed procedure for

cases where it is not completely clear whether a trade measure is

MEA related or not; the US actions in the Shrimp-Turtle case, for

example, could arguably be considered to be justified by a range

of MEAs, including CITES, the Biodiversity Convention, and

the Bonn Convention on the Conservation of Migratory Species

of Wild Animals.

8. Conclusion

MEAs are an important means of protecting the global environment.

In a number of cases, they may need to employ restrictions on in-

ternational trade in order to help achieve their aims, and in general,

looking at the experience of the main MEAs, there appear to be no

non-trade-restricting alternatives available that are as effective. There

is at least a theoretical potential for conflict between some MEA

trade measures and WTO rules, and a WTO Agreement on MEAs

provides the optimum solution to the problem.

Having said all this, however, the reality is that there seems to
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be little possibility of finding any resolution of the problem in the

near future. Only the European Union expressed any desire to see

the issue included in the Millennium Round; developing countries

were almost uniformly hostile; and the United States is currently

displaying no attraction for multilateral agreements of any kind,

whether in environment or most other policy areas. As in the rest of

the trade–environment debate, the problem is partly one of the fail-

ure of policy integration: environment negotiators, in all countries,

tend to support their freedom to incorporate trade measures in MEAs,

whereas trade negotiators, again in all countries, tend to be far less

aware of environmental arguments and priorities, and predisposed

to view any barrier to trade liberalization as nothing more than self-

interested protectionism.

So what will happen? Over the past few years there have been

many attempts at improving communication between the trade and

environment communities and undoubtedly both ‘‘sides’’ are better

informed than they used to be. There is plenty of scope for a deeper

analysis of the problem – which could, for example, help to defuse

developing countries’ probably unjustified fears of trade measures in

MEAs. But in the absence of an actual conflict – a dispute involving

an MEA brought before the WTO – nothing is likely to happen. Is

such a conflict possible? There are at least three likely flashpoints:

. A conflict under CITES, because its regulations penetrate fur-

ther into more economically significant sectors.

. A conflict under the Kyoto Protocol, either over participation in

the flexibility mechanisms or as a result of particular trade mea-

sures designed to protect a country’s competitiveness.

. A conflict under the Cartagena Protocol, triggered by a GM-

exporting non-party.

None of these seems likely to happen soon; after all, neither the

Kyoto Protocol nor the Cartagena Protocol is yet in force. But it is

likely that, without such a conflict, the issue will not be resolved. It

has often been said that in every crisis there lies an opportunity; it

may also be true that without a crisis there will be no opportunity.
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Appendix I

Trade and Environment in the

GATT/WTO1

WTO Secretariat

I. Introduction

1. At the start of the seventies, GATT contracting parties recog-

nized the need to address in the GATT environmental issues as they

relate to trade. The Group on Environmental Measures and Interna-

tional Trade, set up in 1971, was the first institutional framework

created to that effect within the GATT. Some twenty years later a

group of countries, considering that it was important for contracting

parties to gain a better understanding of the interrelationship be-

tween environmental policies and GATT rules, requested the acti-

vation of the 1971 Group. The work programme of the GATT also

included the issue of domestically prohibited goods, which had been

raised by some developing countries at the beginning of the eighties.

2. At the end of the Uruguay Round, Trade Ministers adopted the

Decision on Trade and Environment which anchored environment

and sustainable development issues in WTO work. They set up the

Committee on Trade and Environment and assigned to it a broad

mandate, covering virtually all aspects of the trade and environment

interface. Work in the Committee has contributed to build up com-

munication between trade and environment experts at both the na-

tional and international levels.



3. The environment was not, as such, a subject of negotiations dur-

ing the Uruguay Round. At the beginning of the eighties, the need

to protect the environment was not as high on the political agenda

of governments and no attempt was made to put this subject on the

agenda of the Round. Environmental considerations were, neverthe-

less, not totally absent from the preoccupations of negotiators and

are reflected in various WTO instruments. This Note also briefly

summarizes trade disputes which concerned issues related to human

or animal health, or the environment.

4. Over the past few years, steps have been taken to increase trans-

parency of WTO activities. The derestriction of WTO documents

has been facilitated and all derestricted documents are now readily

available on the WTO homepage. Moreover, the Director-General

and the Secretariat have taken various initiatives to improve the dia-

logue with civil society.

II. Work in the GATT on
environmental issues

A. Group on Environmental Measures and

International Trade

1. Preparatory work for the 1972 Stockholm Conference

5. During the preparatory work for the Conference on the Human

Environment, which took place in 1972 in Stockholm, the GATT

Secretariat was requested by the Secretary-General of the Conference

to make a contribution. In response to this request, the Secretariat

prepared on its own responsibility a study entitled ‘‘Industrial Pol-

lution Control and International Trade’’.2

6. The study focused on the implications which the introduction of

measures for control of industrial pollution might have for interna-

tional trade. Recognizing the need for governments to act to protect

and improve the environment while at the same time avoiding in-

troducing new barriers to trade, it explored some of the problems
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that would have to be solved in evolving guidelines for action that

would permit effective pollution control without damage to the

structure of international trade.

2. Establishment of the Group on Environmental Measures and
International Trade

7. In October 1971 the Director-General, Mr. Olivier Long, sug-

gested that contracting parties should follow the problems that

could be created for international trade by anti-pollution measures

concerning industrial processes: ‘‘[i]n other words, to consider the im-

plications of industrial pollution control on international trade, es-

pecially with regard to the application of the provisions of the Gen-

eral Agreement. Contracting parties carried a special responsibility

in this area. They had to ensure that the efforts of governments to

combat pollution did not result in the introduction of new barriers

to trade or impede the removal of existing barriers. It was, there-

fore, perhaps worth considering whether it would not be useful

for the CONTRACTING PARTIES to set up a flexible mechanism

which could be used at the request of contracting parties if the need

arose’’.3

8. In the discussion that followed, several representatives expressed

agreement that the GATT had certain responsibilities in dealing

with the implications of industrial pollution control on international

trade. Many of them supported the idea of establishing a standing

mechanism for the purpose. There was, however, some divergence

of views on the nature and objectives of this mechanism and as to

whether it should be set up in anticipation of the problems or

whether one should await further developments. Some representa-

tives suggested that a decision be made only after the Stockholm

Conference had taken place; others thought it best to take up work

on this matter before the issues had been settled there. Some repre-

sentatives considered that the GATT was sufficiently equipped to

deal with the matter and doubted the need for the establishment of

a new mechanism.4
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9. At the November 1971 Council meeting, the Council agreed

to the establishment of a Group on Environmental Measures and

International Trade and gave it the following mandate:

1. to examine upon request any specific matters relevant to the

trade policy aspects of measures to control pollution and protect

the human environment especially with regard to the appli-

cation of the provisions of the General Agreement taking into

account the particular problems of developing countries;

2. to report on its activities to the Council.5

10. In introducing the terms of reference, the Director-General

stated that:

[t]he functions of the proposed group would be limited to the

consideration of specific matters that were relevant to the ap-

plication of the provisions of the General Agreement. There was,

thus, no danger of duplicating or encroaching on work going on

in other bodies on this very large problem of environment. The

Secretariat was not aware of any problem that could be placed

before the group at present, were it established. One could, nev-

ertheless, anticipate that concrete problems could well arise in

this area. For this reason, it was better to equip oneself with the

necessary machinery ahead of time rather than to wait until a

particular problem had developed and then set up an appropri-

ate organ, since its constitution would then be difficult and its

nature strongly influenced by the particular case at hand.6

11. The Group was thus set up as a standby machinery which

would be ready to act, at the request of a contracting party, when the

need arose. It was agreed that Mr. Kaya ( Japan) should be Chair-

man.7 During nearly twenty years, however, no request was made to

convene a meeting of the Group.

3. Activation of the Group on Environmental Measures and
International Trade

12. At the Ministerial meeting in Brussels in December 1990, the

countries from the European Free Trade Association (EFTA)8 circu-

lated a formal proposal for a statement on trade and environment to
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be made by Ministers. They declared that priority attention should

be devoted to interlinkages between trade policy and environmental

policy, and for that purpose required the CONTRACTING PAR-

TIES to: (a) undertake a study on the relationships between envi-

ronmental policies and the rules of the multilateral trading system;

(b) consider the implications of preparatory work for the 1992

United Nations Conference on Environment and Development, and

the possibility of submitting a GATT contribution to that Confer-

ence; (c) convene in 1991 the GATT Working Group on Environ-

mental Measures and International Trade under an updated man-

date, in order to provide contracting parties with a forum for these

issues.9 The Brussels Ministerial Meeting failed to conclude the Uru-

guay Round and no effect was given to the proposed statement.

13. The EFTA contracting parties followed this initiative by a

statement at the 46th Session of the CONTRACTING PARTIES in

which they indicated that they believed it was important and urgent

for contracting parties to gain a better understanding of the inter-

relationship between environmental policies and GATT rules in

order to establish coherent multilateral cooperation in this field.10 In

February 1991 they requested the Director-General, Mr. Arthur

Dunkel, to convene, at the earliest appropriate date, the Group on

Environmental Measures and International Trade. Among the rea-

sons they gave for their request, they explained that

[t]he approach to environmental policy making varied consid-

erably from country to country due to differing geographical

settings, economic conditions, stages of development and en-

vironmental problems. Accordingly, governments’ priorities on

these problems differed as well. The important point here was

that the resulting differences in actual policies could set the stage

for trade disputes. The EFTA countries’ prime concern was to

ensure that GATT’s framework of rules worked, provided clear

guidance to both trade and environment policy makers and that

its dispute settlement system was not faced with issues it was

not equipped to tackle. . . .

The EFTA countries were aware that one could not say with

certainty exactly what the interlinkages between environmental
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and trade policies were. A great deal of technical work was

therefore needed before drawing conclusions and beginning to

strike a balance between different interests in this area. They

believed that it was important to start studying the complex

issues in this field soon, and had accordingly requested the

Director-General to convene the 1971 Working Group at the

earliest appropriate date. They considered the Group to be

the appropriate forum to tackle the issues that have arisen and

would arise in the context of environmental policies, so that the

GATT can be maintained as a relevant body of rules in all

respects. A careful study of the Group’s mandate had led the

EFTA countries to believe that it was sufficient in scope.

14. The EFTA countries also suggested that, like other interna-

tional bodies, GATT might make a contribution to the 1992 United

Nations Conference on Environment and Development (UNCED).11

15. Several delegations supported the proposal to convene the 1971

Group, considering the GATT could not remain outside the debate

which had commenced, but had to be part of it. Other delegations

were of the view that such an initiative was premature and that one

should await the outcome of the UNCED. Some also considered that

priority should be given to concluding the Uruguay Round. The

appropriateness of the mandate of the 1971 Group was also raised.

While some agreed that one should start pragmatically with the

existing mandate, others considered that this mandate did not en-

compass the general issue of the interlinkages between trade and

environment.

16. In view of the differences which existed on the proposal for the

convening of the Group, the Council decided to request the Chair-

man of the CONTRACTING PARTIES, Ambassador R. Ricupero

(Brazil), to conduct informal consultations, in particular to reflect

upon whether the existing mandate of the group was the most ap-

propriate.12 In April 1991, Ambassador Ricupero reported that a

consensus had emerged to hold a so-called ‘‘structured debate’’ on

the subject of trade and environment at the following Council meet-

ing. With respect to the proposal for reconvening the 1971 Group,
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informal consultations continued with the aim of solving the prob-

lem of the terms of reference and deciding which contribution the

GATT might make to the UNCED process.13

17. To facilitate the structured debate, the Chairman went on to

circulate an ‘‘outline of points’’ that could be used by delegations

participating in the Council debate. According to this Note, ‘‘the

purpose of such a debate would be to identify measures taken on

environmental grounds which could affect trade and development

in the light of the provisions in GATT and Tokyo Round instru-

ments’’. This illustrative list of points was built around five broad

themes: (i) relationship between environmental policies, trade poli-

cies and sustainable development, including further liberalization of

trade, (ii) identification of measures taken on environmental grounds

that directly or indirectly affect international trade, (iii) identifica-

tion of sectors of particular interest to developing countries, taking

into account their trade, financial and development needs, in which

trade may be affected as a result of environmental policy measures,

(iv) trade provisions in international environmental instruments;

principles and concepts adopted or under discussion, (v) identifica-

tion of GATT articles and Tokyo Round instruments relevant to

trade measures taken for environmental purposes.14

18. Some thirty delegations participated in the structured debate.15

A large number of issues were raised, ranging from: the need to en-

sure that GATT rules and environmental protection were mutually

supportive; the relation between trade restrictions in international

environmental instruments and GATT rules; the application of

GATT rules and principles to trade-related environmental issues;

the distinction to be made between legitimate environment-related

measures and protectionist ones; the particular concerns of develop-

ing countries; poverty as the main source of environmental degrada-

tion in developing countries and economic growth brought by trade

as a prerequisite for achieving sustainable development.

19. In the course of the debate, the ASEAN contracting parties

proposed to request the GATT Secretariat to prepare a factual paper

on trade and the environment. The ASEAN contracting parties sug-

Trade, Environment, and the Millennium 361



gested that the following elements be included: (i) historical back-

ground on circumstances which led to the establishment of the 1971

Working Party with its particular mandate; (ii) background infor-

mation on any other GATT work in the past on environmental

issues; (iii) describe how existing international arrangements on en-

vironmental protection, such as the Vienna Convention, Basel Con-

vention, etc., affect GATT principles; (iv) listing of trade measures

taken by countries for environmental protection, and environmental

measures with trade implications. The proponents further specified

that ‘‘the paper should not attempt an assessment of the broad

question of the effects of environmental policies and measures on in-

ternational trade’’.16

20. The structured debate, however, did not allow delegations to

reach a consensus as to whether the 1971 Group should be activated

and under which terms of reference. Consultations therefore con-

tinued and in July, Ambassador Ricupero had to note that ‘‘addi-

tional efforts were required to reach a consensus on how these issues

should be dealt with in the GATT itself. . . . [M]ore time was re-

quired to allow delegations to develop ideas which could lead to an

understanding on this matter . . . The best approach to develop the

necessary mutual understanding and to allow a positive treatment of

these issues in the GATT would be to identify specific issues which

could properly be examined in the 1971 Group’’.17

21. Eventually, contracting parties agreed that the 1971 Group on

Environmental Measures and International Trade (‘‘EMIT Group’’,

as it would be called from now on) be convened to examine the fol-

lowing three items:

(a) trade provisions contained in existing multilateral environ-

mental agreements (e.g. the Montreal Protocol on Substances

that Deplete the Ozone Layer, the Washington Convention on

International Trade in Endangered Species and the Basle Con-

vention on the Control of Transboundary Movements of Haz-

ardous Wastes and Their Disposal) vis-à-vis GATT principles

and provisions;

(b) multilateral transparency of national environmental regu-

lations likely to have trade effects; and
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(c) trade effects of new packaging and labelling requirements

aimed at protecting the environment.

22. These three issues would be addressed within the Group’s ori-

ginal mandate. The Group would be open-ended, i.e. open to any

contracting party which wished to participate. Because of the bur-

den on delegations arising from the Uruguay Round, until January

1992 it would limit the number of its meetings as much as pos-

sible.18 Consultations led to the designation of Ambassador H.

Ukawa ( Japan) as Chairman of the Group.19

23. The EMIT Group met from November 1991 to January 1994.20

As noted by the Chairman in assessing the results of two years of

work, discussions in the EMIT Group resulted in delegations being

better informed of, and more comfortable with, the subject matter of

trade and environment. The exercise permitted the building of con-

fidence and a spirit of mutual trust and cooperation. The Group had

not been established as a negotiating forum and there was a widely

shared view that it was premature to adopt a prescriptive approach

until the dimensions of any problems that might exist were more

clearly identified, particularly with respect to the significance of the

trade effects that were involved. The Group had viewed therefore

its role as one of examining and analysing the issues covered by its

agenda.

24. The Chairman noted that there was agreement on a number of

points. Discussions should remain within the mandate of the Group

and GATT’s competence, namely the trade-related aspects of envi-

ronment policies which could result in significant trade effects for

GATT contracting parties. GATT was not equipped to become in-

volved in the tasks of reviewing national environment priorities,

setting environmental standards or developing global policies on the

environment. For the Group, there was no policy contradiction be-

tween upholding the values of the multilateral trading system on

the one hand, and acting individually or collectively for the protec-

tion of the environment and the acceleration of sustainable develop-

ment on the other. If problems of policy coordination did occur,

it was important to resolve them in a way that did not undermine
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internationally agreed rules and disciplines that governments re-

inforced through the Uruguay Round negotiations. The Chairman

also stressed that it was important to ensure that the multilateral

trade rules did not present an unjustified obstacle to environmental

policy-making. An important point was the considerable extent to

which the GATT rules already accommodated trade measures used

to protect national environmental resources. He concluded that an

open, secure and non-discriminatory trading system underwritten

by the GATT rules and disciplines could facilitate environmental

policy-making and environmental conservation and protection by

helping to encourage more efficient resource allocation and to gen-

erate real income growth.21

4. GATT’s contribution to the UNCED and
follow-up to the UNCED

25. The issue of a GATT contribution to the Rio Conference had

been addressed during the informal consultations held by the Chair-

man of the CONTRACTING PARTIES in the course of 1991. In

September 1991, the GATT Secretariat circulated a Factual Note on

Trade and Environment, which covered the elements outlined in the

ASEAN proposal.22 At the invitation of the Council, the Director-

General sent this document, together with the section on trade and

environment from the GATT Annual Report,23 as the Secretariat’s

contribution to the UNCED.

26. The second question arising in relation with the UNCED was

that of the follow-up action GATT contracting parties should under-

take with respect to the Rio Declaration and Agenda 21. At the July

1992 Council meeting, the Director-General noted that Agenda 21

contained a number of recommendations directly relevant to the

work of the GATT in the field of trade, environment and sustainable

development. He suggested that contracting parties should consider

how to proceed on these recommendations.24

27. Reporting on this subject to the 48th Session of the CON-

TRACTING PARTIES, Ambassador B. K. Zutshi (India), Chair-

man of the Council noted that
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it was clear that contracting parties warmly welcomed the

UNCED Declaration and the progress that had been made by

the UNCED in fostering further multilateral cooperation, and

were determined that GATT should play its full part in ensur-

ing that policies in the fields of trade, the environment and sus-

tainable development were compatible and mutually reinforc-

ing. It was also clear that the GATT’s competence was limited

to trade policies and those trade-related aspects of environmen-

tal policies which might result in significant trade effects for

GATT contracting parties. In respect neither of its vocation nor

of its competence was the GATT equipped to become involved

in the tasks of reviewing national environmental priorities, set-

ting environmental standards or developing global policies on

the environment. Nevertheless, the multilateral trading system

did have a central rôle to play in supporting an open interna-

tional economic system and fostering economic growth and

sustainable development, especially in the developing countries,

to help address the problems of environmental degradation and

the over-exploitation of natural resources.

The importance attached by the UNCED to a successful out-

come of the Uruguay Round negotiations had been welcomed,

and remained the top priority for contracting parties. It held

the key to the liberalization of trade and the maintenance of

an open, non-discriminatory multilateral trading system, which

were main elements of the framework for international cooper-

ation that were being sought to protect the environment and

to accelerate sustainable development in developing countries.

Also, the special concerns that had been raised by the UNCED

about the need to improve market access for developing coun-

tries’ exports, particularly by reducing tariff and non-tariff im-

pediments, including tariff escalation, and to improve the func-

tioning of commodity markets were well recognized.25

28. The CONTRACTING PARTIES further invited the Commit-

tee on Trade and Development and the EMIT Group to focus on

the relevant sections of Agenda 21 and report to the Council on the

progress they were making in that area.26 The review took place in a
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special session of the Council in February 1994. Contracting parties

generally considered the successful conclusion of the Uruguay Round

to be an important step towards creating the conditions for sustain-

able development. They considered that trade liberalization and the

maintenance of an open, non-discriminatory trading system were key

elements of the follow-up to the UNCED. They noted that work that

had already been undertaken in the GATT on trade and environ-

ment, both in the EMIT Group and the CTD, could be considered

as follow-up to the UNCED. Contracting parties also agreed that

further UNCED follow-up should await the decision of Ministers at

their forthcoming meeting in Marrakesh on 12–15 April 1994 re-

garding the future work programme on trade and environment.27

B. The issue of domestically prohibited goods28

1. Historical background

29. The subject of exports of ‘‘domestically prohibited goods’’

(‘‘DPGs’’) was included in the GATT’s work programme at the

1982 Ministerial meeting as a result of concerns expressed by some

developing countries regarding the export of products whose do-

mestic sale was either prohibited or severely restricted in order to

protect human health or safety, or the environment. The Ministerial

Declaration adopted at the 38th Session of the CONTRACTING

PARTIES held at Ministerial Level therefore encouraged contracting

parties to notify GATT, ‘‘to the maximum extent feasible, of any

goods produced and exported by them but banned by their national

authorities for sale in their domestic markets on grounds of human

health and safety’’.29 Consultations held around that time with in-

terested delegations made it possible in particular to shed light on the

definition of ‘‘domestically prohibited’’ goods, or to identify DPG-

related practices in exporting countries. They also pointed to the

complexity of the issues involved and the practical problems of man-

aging such trade.30

30. In 1986, as talks for launching the Uruguay Round were under-

way, the possible inclusion of the subject in the negotiations was
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raised. While several developing countries were in favour, others

considered that work in this area should be carried out under the

regular GATT activities. The latter view prevailed.31 At the Mon-

treal Ministerial meeting (‘‘Mid-Term Review’’) in December 1988,

some delegations again proposed to include the subject of DPGs in

the Uruguay Round. In his concluding remarks, the Chairman of

the Ministerial Meeting, Mr. R. Zerbino, Minister of Economy and

Finance of Uruguay, noting that the subject was covered by GATT’s

regular work programme, suggested that ‘‘the GATT Council be

requested to take an early, appropriate decision for the examination

of the complementary action that might be necessary in GATT,

having regard to the work that was being done by other interna-

tional organizations’’.32

31. In July 1989, the Council decided to establish the Working

Group on Export of Domestically Prohibited Goods (hereinafter the

‘‘Working Group’’).33 Ambassador J. Sankey (United Kingdom)

was nominated as Chairman.

2. The Working Group on the Export of Domestically Prohibited
Goods and Other Hazardous Substances

32. The terms of reference of the Working Group were the fol-

lowing:

[T]he Council agrees to establish a Working Group on the Ex-

port of Domestically Prohibited Goods and Other Hazardous

Substances which, in the light of GATT obligations and prin-

ciples and having regard to the work of other international or-

ganizations on these goods and substances, will examine trade-

related aspects that may not be adequately addressed, and

report to the Council.

The Working Group should take into account the specific char-

acteristics of domestically prohibited goods and those of other

hazardous substances, and the need to avoid duplicating the

work of other international organizations.
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The Working Group should complete its work by 30 Septem-

ber 1990, and submit a progress report to the Forty-Fifth Ses-

sion of the CONTRACTING PARTIES in 1989.34

33. The Working Group met between September 1989 and June

1991.35 At the first meeting, the Working Group, noting the re-

quest to have regard to the work of other international organiza-

tions, agreed to invite, as observers to its meetings, representatives

from UNEP [the United Nations Environment Programme], FAO

[the Food and Agriculture Organization], WHO [the World Health

Organization], the UN Secretariat, the ILO [International Labour

Organization], the UN Centre for Transnational Corporations, the

OECD [Organisation for Economic Co-operation and Development],

the ITC [International Trade Centre], and the International Atomic

Energy Agency. Throughout the work of the Working Group, these

representatives provided technical expertise and advice to delega-

tions, to the Chairman and to the Secretariat.

34. Several contracting parties submitted proposals to the Working

Group.36 The Chairman subsequently presented a working paper

containing a Draft Decision on Trade in Banned or Severely Re-

stricted Products and Other Hazardous Substances, which was based

on the two proposals presented by Cameroon and Nigeria on one

hand, and by the European Community on the other, and took into

account comments by other delegations. This Draft Decision was the

subject of discussion in the Working Group, at both the technical

and drafting level, and the text was revised to meet the requirements

and advice of delegations and technical experts. Despite intensive

efforts which continued into June 1991, a final version of the text

could not be agreed.

35. At the July 1991 meeting of the Council, the Chairman of the

Working Group submitted a report together with the text of a draft

Decision on Products Banned or Severely Restricted in the Domestic

Market, and explained that one country remained unable to accept

it without amendments.37 Although its mandate was extended, the

Working Group never met again. At the end of the Uruguay Round,

it was agreed in the Marrakesh Ministerial Decision on Trade and

Environment to incorporate this issue into the work programme of

the WTO Committee on Trade and Environment.

368 I. Trade and Environment in GATT/WTO



III. Trade and environment in the WTO

A. The Committee on Trade and Environment

1. The Marrakesh Decision on Trade and Environment

36. Towards the end of the Uruguay Round, GATT contracting

parties agreed that the Trade Negotiations Committee (TNC) should

adopt a work programme on trade and environment and present it,

together with recommendations on an institutional structure for its

execution, at the Marrakesh Ministerial Conference.38 This led to

the adoption, on 14 April 1994, of the Decision on Trade and En-

vironment (hereinafter the ‘‘Marrakesh Decision’’)39 in which Trade

Ministers noted that it should not be contradictory to safeguard

the multilateral trading system on the one hand, and act for the

protection of the environment and the promotion of sustainable

development on the other hand. Ministers further noted their de-

sire to coordinate policies in the field of trade and environment, ‘‘but

without exceeding the competence of the multilateral trading sys-

tem, which is limited to trade policies and those trade-related

aspects of environmental policies which may result in significant

trade effects’’.

37. The Marrakesh Decision directed the first meeting of the Gen-

eral Council of the WTO to establish a Committee on Trade and

Environment (CTE), whose tasks are: ‘‘to identify the relationship

between trade measures and environmental measures, in order to

promote sustainable development; (b) to make appropriate recom-

mendations on whether any modifications of the provisions of the

multilateral trading system are required, compatible with the open,

equitable and non-discriminatory nature of the system’’.40 The Mar-

rakesh Decision lists ten items, encompassing all areas of the multi-

lateral trading system: goods, services and intellectual property.

These items are commonly referred to in the following order:

Item 1: ‘‘the relationship between the provisions of the multi-

lateral trading system and trade measures for environmental

purposes, including those pursuant to multilateral environmen-

tal agreements’’
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Item 2: ‘‘the relationship between environmental policies rele-

vant to trade and environmental measures with significant trade

effects and the provisions of the multilateral trading system’’

Item 3: ‘‘the relationship between the provisions of the multi-

lateral trading system and:

(a) charges and taxes for environmental purposes

(b) requirements for environmental purposes relating to prod-

ucts, including standards and technical regulations, packag-

ing, labelling and recycling’’

Item 4: ‘‘the provisions of the multilateral trading system with

respect to the transparency of trade measures used for environ-

mental purposes and environmental measures and requirements

which have significant trade effects’’

Item 5: ‘‘the relationship between the dispute settlement

mechanisms in the multilateral trading system and those found

in multilateral environmental agreements’’

Item 6: ‘‘the effect of environmental measures on market access,

especially in relation to developing countries, in particular to

the least developed among them, and environmental benefits of

removing trade restrictions and distortions’’

Item 7: ‘‘the issue of exports of domestically prohibited goods’’

Item 8: ‘‘TRIPS’’

Item 9: ‘‘Services’’

Item 10: ‘‘appropriate arrangements for relations with non-

governmental organizations referred to in Article V of the

WTO and transparency of documentation’’.

2. The Sub-Committee on Trade and Environment

38. Pending the establishment of the CTE, the Marrakesh Decision

stipulated that work on trade and environment should be carried out

by a Sub-Committee of the Preparatory Committee of the WTO.
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The Sub-Committee on Trade and Environment (SCTE) met in the

course of 1994 under the chairmanship of Ambassador L. F. Lamp-

reia (Brazil). It based its work on the terms of reference established

by the Marrakesh Decision, while building on the work previously

accomplished in GATT bodies, such as the EMIT Group or the

Working Group on Domestically Prohibited Goods.41

39. With respect to its work programme, the SCTE focused on the

first, third and sixth items, building whenever possible on the work

of the EMIT Group. Under item 1, the Sub-Committee examined

the use of trade measures for environmental purposes, particularly

those applied in the context of multilateral environmental agree-

ments and those applied specifically to non-parties to those agree-

ments. Delegations began reviewing the potential advantages and

disadvantages of ex ante and ex post approaches to establishing the

relationship of these measures to the provisions of the multilateral

trading system. With regard to item 3, delegations began reviewing

the use of environmental taxes, in particular in the context of GATT

disciplines on border tax adjustment, and examined further envi-

ronmental regulations and standards, notably those related to eco-

labelling, on the basis of the work that had already been undertaken

on this subject by the EMIT Group. Under item 6 of the work pro-

gramme delegations highlighted for further examination issues such

as the effects of tariff escalation, non-tariff barriers and trade distort-

ing subsidies on the environment, export diversification and its

relationship to environmental protection, market opportunities for

environmentally friendly products particularly from developing

countries, and the importance of technology transfer, technical and

financial assistance in pursuit of sustainable development.

40. The SCTE transmitted its working documents and reports to

the WTO’s Committee on Trade and Environment.

3. Work of the Committee on Trade and Environment

41. As stipulated in the Marrakesh Ministerial Decision on Trade

and Environment, the General Council of the WTO established the
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Committee on Trade and Environment (CTE) at its first meeting,

held on 31 January 1995. It was agreed that the CTE would be open

to all Members of the WTO and would report to the first biennial

WTO meeting of the Ministerial Conference, when its work and

terms of reference would be reviewed, in the light of recommenda-

tions by the Committee itself. The General Council nominated Am-

bassador J. C. Sanchez Arnau (Argentina) as Chairman of the CTE.

(a) Work of the CTE until the Singapore Ministerial Meeting

42. The CTE held its first meeting on 16 February 1995. It

adopted a programme of work whereby each meeting would focus

on some of the ten agenda items. CTE Members also agreed that

meetings would be organized such that, once discussion of the items

constituting the focus of the meeting had been completed, delega-

tions could address, if they wished, the item(s) that had been dis-

cussed at the previous meeting. The work of the CTE was assisted

by background and analytical papers prepared by the Secretariat, as

well as documents submitted by delegations.

43. The CTE initially extended observer status to those intergov-

ernmental organizations (IGOs) which had had observer status in the

SCTE: the United Nations (UN), the United Nations Conference on

Trade and Development (UNCTAD), the World Bank, the Inter-

national Monetary Fund (IMF), the United Nations Environment

Programme (UNEP), United Nations Development Programme

(UNDP), the Commission for Sustainable Development (CSD), the

Food and Agriculture Organization (FAO), the International Trade

Centre (ITC), the Organization for Economic Cooperation and

Development (OECD), and the European Free Trade Association

(EFTA).

44. Until May 1996, CTE Members completed two full rounds of

analysis of each individual item of the agenda.42 At the May 1996

stocktaking exercise, it was noted that

In preparing for the Singapore Ministerial Conference, the CTE

has held a general debate on all items of its agenda. Some
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agenda items have been disaggregated, some specific issues and

problems have been identified. The general debate clarified and

promoted understanding of some issues and also permitted the

identification of divergences of view. In some cases more ana-

lytical work is required. As a result of this process, the CTE

is now in a position to centre its attention on specific issues,

including issues covered by proposals submitted or to be sub-

mitted by Members, keeping in mind the need for a balanced

and focused approach to the whole agenda.43

45. The CTE then focused its activities on the preparation of its

report to the first Ministerial Conference in Singapore. Members

agreed that the report had to be comprehensive, balanced among the

agenda items and among the different ‘‘schools of thought’’ and

perceptions of the issues under debate. The document ‘‘would in-

clude conclusions and recommendations if any’’.44 The CTE Report

to the Singapore Ministerial Conference was adopted on 8 November

1996, with the understanding that it ‘‘did not modify the rights and

obligations of any WTO Member under the WTO Agreements’’.45

As noted by the Chairman, this statement made it possible for a

number of delegations to join the consensus and approve the report.46

The Report contains a brief introductory section which sketches the

CTE’s establishment and outlines its work programme; a second

section presents the discussions and describes the documents sub-

mitted by delegations; the third section includes the conclusions and

recommendations.47

46. At Singapore, Trade Ministers endorsed the Report and directed

the CTE to continue its work under its current mandate:

The Committee on Trade and Environment has made an im-

portant contribution towards fulfilling its Work Programme.

The Committee has been examining and will continue to ex-

amine, inter alia, the scope of the complementarities between

trade liberalization, economic development and environmental

protection. Full implementation of the WTO Agreements will

make an important contribution to achieving the objectives of

sustainable development. The work of the Committee has un-
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derlined the importance of policy coordination at the national

level in the area of trade and environment. In this connection,

the work of the Committee has been enriched by the participa-

tion of environmental as well as trade experts from Member

governments and the further participation of such experts in the

Committee’s deliberations would be welcomed. The breadth

and complexity of the issues covered by the Committee’s Work

Programme shows that further work needs to be undertaken on

all items of its agenda, as contained in its report. We intend to

build on the work accomplished thus far, and therefore direct

the Committee to carry out its work, reporting to the General

Council, under its existing terms of reference.48

(b) The Singapore Report

47. The Report recalls that the work of the CTE was guided by the

consideration contained in the Ministerial Decision that there should

not be nor needed to be any policy contradiction between upholding

and safeguarding an open, equitable and non-discriminatory multi-

lateral trading system on the one hand and acting for the protection

of the environment on the other. These two areas of policy-making

were both important and they should be mutually supportive in order

to promote sustainable development. Discussions demonstrated that

the multilateral trading system had the capacity to further integrate

environmental considerations and enhance its contribution to the

promotion of sustainable development without undermining its

open, equitable and non-discriminatory character; implementation

of the results of the Uruguay Round negotiations would represent

already a significant contribution in that regard.

48. The CTE’s discussions were also guided by the consideration

that the competence of the multilateral trading system was limited

to trade policies and those trade-related aspects of environmental

policies which could result in significant trade effects for its Mem-

bers. It was recognized that achieving the individual as well as the

joint objectives of WTO Member governments in the areas of trade,

environment and sustainable development required a coordinated
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approach that drew on interdisciplinary expertise. In that regard,

policy coordination between trade and environment officials at the

national level had an important role to play. Work in the CTE was

helping to better equip trade officials to make their contribution in

this area.

49. The Report states that WTO Member governments were com-

mitted not to introduce WTO-inconsistent or protectionist trade

restrictions or countervailing measures in an attempt to offset any

real or perceived adverse domestic economic or competitiveness ef-

fects of applying environmental policies; not only would this under-

mine the open, equitable and non-discriminatory nature of the

multilateral trading system, it would also prove counterproductive

to meeting environmental objectives and promoting sustainable de-

velopment. Equally, and bearing in mind the fact that governments

had the right to establish their national environmental standards in

accordance with their respective environmental and developmental

conditions, needs and priorities, WTO Members noted that it would

be inappropriate for them to relax their existing national environ-

mental standards or their enforcement in order to promote their

trade. As noted by OECD Ministers in 1995, there was no evidence

of a systematic relationship between existing environmental policies

and competitiveness impacts, nor of countries deliberately resorting

to low environmental standards to gain competitive advantages.

50. The CTE worked intensively on the issue of the relationship be-

tween trade measures in multilateral environmental agreements (MEAs) and

the multilateral trading system (items 1 and 5). It examined whether

there was a need to clarify the scope that existed under WTO pro-

visions to use such measures. Various proposals were made in that

regard. However, the report concluded that there was no agreement

for the time being to modify WTO provisions in order to provide

increased accommodation in this area. Many delegations shared the

view that WTO provisions already provided broad scope for trade

measures to be applied pursuant to MEAs in a WTO-consistent

manner.

51. In its conclusions and recommendations on this issue, the Report

endorsed and supported multilateral solutions as the best and most
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effective way for governments to address global and transboundary

environmental problems; it pointed to the clear complementarity

that existed between this approach and the work of the WTO in

seeking multilateral solutions to trade concerns. It acknowledged

that trade measures could, in certain cases, play an important role,

particularly where trade was a direct cause of the environmental

problem; trade measures played an important role in some MEAs in

the past, and they could be needed to play a similarly important role

in the future. But, it also pointed out that trade restrictions were not

the only nor necessarily the most effective policy instrument to use

in MEAs: adequate international cooperation provisions, including

financial and technology transfers and capacity building, were often

decisive elements of a policy package for an MEA.

52. The CTE also examined carefully some characteristics of the

trade measures used in MEAs. It concluded in particular that prob-

lems were unlikely to arise in the WTO over trade measures agreed

and applied among Parties to an MEA. However, concerns were

expressed regarding measures applied to MEA non-signatories. The

Report stated that, in the negotiations of a future MEA, particular

care should be taken over how trade measures might be considered

for application to non-parties.

53. Regarding the relationship between WTO dispute settlement

procedures and those found in MEAs, the report recognized that

WTO Members had the right to bring disputes over the use of a

trade measure taken pursuant to MEAs to the WTO dispute settle-

ment system. However, disputes arising over the use of a trade mea-

sure applied pursuant to an MEA between two WTO Members

which were both signatory to an MEA should be resolved through

the dispute settlement mechanism available under that MEA.

54. The CTE report stressed in several instances the importance of

ensuring policy coordination between trade and environment experts.

First and foremost, policy coordination had to take place at the na-

tional level, in order to prevent governments from entering into con-

flicting obligations in different treaties they were signatories to: this

was best done at the negotiating and drafting stage. At the interna-
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tional level, the report encouraged cooperation between the WTO

and relevant institutions.

55. The ‘‘unilateral’’ trade measures taken for environmental pur-

poses were also under scrutiny. Most of the delegations which inter-

vened in the CTE on this issue considered that GATT Article XX

did not permit a Member to impose unilateral trade restrictions that

were otherwise inconsistent with its WTO obligations, for the pur-

pose of protecting environmental resources that were outside its jur-

isdiction. Another opinion expressed in the CTE was that nothing

in the text of Article XX indicated that it only applied to protection

policies within the territory of the country invoking the provision.

56. A number of trade-related environmental policies not covered else-

where in the work programme of the CTE were discussed under item

2. Property rights, tradable emission permits, fiscal instruments,

emission taxes, liability system, deposit-refund systems and envi-

ronmental subsidies have been mentioned. Moreover, there was an

exchange of views on the use by governments of environmental re-

views of trade agreements, and of the relationship and compatibility

of general trade and environmental policy-making principles.

57. The CTE undertook only a preliminary examination of the re-

lationship between WTO provisions and environmental taxes and charges

(item 3(a)). Various views were presented on the potential trade ef-

fects and general economic and environmental effectiveness of levy-

ing environmental taxes and charges. The application of WTO rules

on border tax adjustment to environmental taxes and charges was

also examined.

58. On eco-labelling (item 3(b)), discussions focused on voluntary

eco-labelling programmes, including those based on life cycle ap-

proaches, and their relationship to the Agreement on Technical

Barriers to Trade. CTE Members recognized that well-designed

eco-labelling programmes could be effective instruments of environ-

mental policy to develop environmental awareness of consumers, and

assist them in making informed choices. But, at the same time,

concerns were expressed about their possible trade effect: the multi-

plication of eco-labelling schemes with different criteria and re-
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quirements, or the fact that they could reflect the environmental

conditions, preferences and priorities prevailing in the domestic

market might have the effect of limiting market access for overseas

suppliers.

59. CTE Members noted that increased transparency could help

deal with trade concerns regarding eco-labelling schemes. It could

also help to meet environmental objectives by providing accurate

and comprehensive information to consumers. Transparency should

be ensured in the preparation, adoption and application of the pro-

gramme, and all interested parties from other countries had to be

afforded an opportunity to participate in the preparation of the

programme. The Report stressed the importance of WTO Mem-

bers respecting the provisions of the TBT Agreement and its Code

of Good Practice. Further discussion was needed, however, on how

criteria based on non-product related processes and production

methods should be treated under the TBT Agreement.

60. Regarding the transparency of trade measures used for environmental

purposes (item 4), CTE Members concluded that no modifications to

WTO rules were required for the time being. Transparency is not an

end in itself and trade-related environmental measures should not be

subject to more onerous transparency requirements than other mea-

sures that affected trade. In relation with measures notified under the

WTO, the CTE suggested that WTO Members should supply infor-

mation to other Members, especially developing countries, about

market opportunities created by environmental measures. Finally, the

Report mandated the WTO Secretariat to compile all notifications

of trade-related environmental measures and collate them in a single

database accessible to WTO Members.

61. The CTE discussed how the WTO could contribute to making

international trade and environmental policies mutually supportive for the

promotion of sustainable development (item 6). There was a concern that

environmental measures could adversely affect the competitiveness

and market access opportunities of small and medium-sized enter-

prises, especially in developing and least-developed countries. Among

its conclusions, the CTE emphasized the importance of market ac-
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cess opportunities in assisting those countries to obtain the resources

to implement adequate developmental and environmental policies,

diversify their economies and provide income-generating activities.

Improving market access opportunities and preservation of an open

and non-discriminatory trading system was essential for supporting

countries in their efforts to ensure sustainable management of their

resources. At the same time, however, the CTE underlined the ne-

cessity for countries to implement appropriate environmental poli-

cies in order to ensure that trade-induced growth was sustainable.

62. The CTE also discussed whether and how the removal of trade

restrictions and distortions, such as high tariffs, tariff escalation, ex-

port restrictions, subsidies and non-tariff measures, could benefit both

the multilateral trading system and the environment. The Commit-

tee had focused first on the agriculture sector, but it was agreed to

extend this analysis to other sectors, such as tropical timber and

natural resource-based products, textiles and clothing, fisheries, forest

products, environmental services and non-ferrous metals, taking into

account country-specific natural and socio-economic conditions.

63. Domestically prohibited goods (item 7) was an issue of serious con-

cern to some developing and least-developed countries which con-

sidered that they did not have sufficient timely information about

the characteristics of these products, nor the technical capacity to

make informed decisions about importing them.

64. The CTE noted that a number of international instruments,

dealing inter alia with the monitoring and control of trade in certain

DPGs, entered into force and others were under negotiation (refer-

ence was made to the Basel Convention on the Control of Trans-

boundary Movements of Hazardous Wastes and their Disposal, the

preparation under the Amended London Guidelines of an interna-

tionally legally-binding instrument for the application of the prior-

informed consent procedures for certain hazardous chemicals in in-

ternational trade). WTO should consider to fully participate in the

activities of other organizations which have the relevant expertise for

providing technical assistance in this field.

65. The CTE stressed the important role that technical assistance
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and transfer of technology could play in this field, both in tackling

environmental problems at their source and in helping to avoid un-

necessary additional trade restrictions on the products involved. The

CTE will continue to examine what contribution WTO could make

in this area, bearing in mind the need not to duplicate work of other

specialized agencies. In the meantime, the WTO Secretariat will sur-

vey the information already available in the WTO on trade in DPGs,

and WTO Members are encouraged to submit to the Secretariat any

additional information they have which could help drawing up a

comprehensive picture of the situation throughout the WTO.

66. The CTE started work on the relationship of the Agreement on

Trade-Related Aspects of Intellectual Property Rights (TRIPS) to the en-

vironment (item 8). It discussed the role of the TRIPS Agreement

in the generation, access to and transfer of environmentally sound

technology, and its relations with MEAs, in particular the Conven-

tion on Biological Diversity.

67. The Report noted that the TRIPS Agreement already played an

essential role in facilitating access to and transfer of environmentally-

sound technology and products. Positive measures, such as access to

and transfer of technology, could be effective instruments to assist

developing countries to meet MEAs’ objectives. Delegations dis-

agreed as to whether some provisions of the TRIPS Agreement

needed to be amended in order to facilitate the international transfer

of technology. It identified several areas on which it intended to fo-

cus its future work: (i) facilitating the generation of environmentally

sound technology and products; (ii) facilitating their access and

transfer; (iii) the creation of incentives for the conservation of bio-

logical diversity, the sustainable use of its components, and the fair

and equitable sharing of the benefits arising out of the use of genetic

resources, which included the protection of knowledge, innovations

and practices of indigenous and local communities.

68. Preliminary discussion took place on the work programme en-

visaged in the Decision on Trade in Services and the Environment (item

9). So far, it did not lead to the identification of any environmental

measures that Members might need to apply to services trade which
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would not be covered adequately by the provisions of the GATS

[General Agreement on Trade in Services] Agreement, in particular

Article XIV(b).

69. The CTE recognized that there was a need to respond to public

interest in WTO activities in the area of trade and environment.

Regarding the relationship with non-governmental organizations (item

10), CTE Members considered that the primary responsibility for

closer consultation and cooperation lay at the national level. Never-

theless, it recommended that the WTO Secretariat continue its in-

teraction with NGOs, for example through the organization of in-

formal meetings. The CTE took note and endorsed the Decisions of

the General Council of 18 July 1996 on ‘‘Procedures for the circula-

tion and derestriction of WTO documents’’ and on ‘‘Guidelines for

arrangements on relations with non-governmental organizations’’. In

order to improve public access to WTO documentation, it recom-

mended that all CTE working documents which were still restricted

be derestricted, and encouraged Members to agree to derestrict the

papers and non-papers they submitted.

(c) Work of the CTE since the Singapore Ministerial Meeting

70. In 1997 and 1998, the CTE continued to work under the chair-

manship of, respectively, Ambassador B. Ekblom (Finland) and Am-

bassador C. M. See (Singapore), with the mandate and terms of refer-

ence contained in the Marrakesh Decision. Since Singapore, CTE

Members have adopted a thematic approach (the so-called ‘‘cluster

approach’’), which has allowed the items of the work programme to

be addressed in a systematic and more focused manner. A full ac-

count of the debates can be found in the minutes of the meetings,

and a summarized version is available in the Trade and Environment

Bulletins.49

71. A first cluster regroups those items relevant to the theme of

market access (i.e. items 2, 3, 4, and 6). Under item 2, Members had

an initial exchange of views on the environmental review of trade

agreements. With respect to item 3(b), Members focused on the ef-
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fects of eco-labelling programmes on market access and their rela-

tion with WTO rules, in particular the TBT Agreement; concrete

examples of eco-labelling programmes, presented by delegations,

were also discussed. Under the same item, the application of WTO

rules to environmental taxes and charges was also raised. In order to

fulfil the recommendations contained in the Singapore Report with

respect to item 4, the CTE established a WTO Environmental Data-

base (EDB) which compiles all environment-related notifications

made under various WTO instruments; the EDB is regularly up-

dated by the Secretariat.50 A detailed examination of the potential

economic and environmental benefits of removing trade restrictions

and distortions took place under item 6. CTE Members examined

the environmental and trade effects of various types of measures –

tariff escalation, subsidies, non-tariff measures – in specific sectors –

agriculture, energy, fisheries, forestry, non-ferrous metals, textiles and

clothing, leather and environmental services. The Secretariat con-

tributed to the analysis by preparing a background paper, outlining

for each sector the most prevalent trade restrictions and distortions,

as well as the environmental benefits associated with their elimina-

tion.51

72. A second cluster contains the items related to the linkages be-

tween the multilateral environment agenda and the multilateral

trade agenda (i.e. items 1, 5, 7 and 8). Discussions under items 1 and

5 focused on the interaction between WTO rules and MEAs con-

taining trade provisions, and various ways of accommodating the

two sets of rules. In this respect, the CTE held two informal sessions

with a number of Secretariats of multilateral environmental agree-

ments relevant to its work, in order to inform WTO Members on

the latest developments in these instruments and help them to bet-

ter understand the relationship between the environmental agenda

and the trade agenda. On item 7, discussions continued on the pos-

sible modalities of a notification scheme for DPGs. As to item 8,

CTE Members examined the various aspects of the relationship

between the Convention on Biological Diversity and the TRIPS

Agreement; they also exchanged views on the effects of the TRIPS
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Agreement on technology transfer, in particular environmentally-

sound technology.

73. With respect to item 9, Members exchanged views on the pos-

sible benefits for both trade and the environment of liberalizing en-

vironmental services. Options for increasing the transparency of the

CTE’s work and for improving relations with civil society were ex-

amined under item 10.

74. The CTE has currently granted observer status to twenty inter-

governmental organizations, i.e. those which had been granted ob-

server status at the first meeting, as well as: African, Caribbean and

Pacific Group of States (ACP Group), Convention on Biological Di-

versity (CBD), Convention on International Trade in Endangered

Species of Wild Fauna and Flora (CITES), International Organiza-

tion for Standardization (ISO), International Plant Genetic Resources

Institute (IPGRI), Latin American Economic System (SELA), United

Nations Industrial Development Organization (UNIDO), World

Customs Organization (WCO), World Intellectual Property Orga-

nization (WIPO).52

75. In 1999, the first meeting of the CTE was held on 18 and 19

February and addressed the market access cluster. The next meetings

will take place in June and October.

B. Environment-related provisions in WTO Agreements

76. The environment was not, as such, a subject of negotiations

during the Uruguay Round. At the beginning of the eighties, the

protection of the environment was not as high on the political

agenda of governments and, except for the issue of domestically

prohibited goods, no attempt was made to include the subject in

the programme of negotiations. Environmental considerations were,

nevertheless, not totally absent from the preoccupations of negotia-

tors and are reflected in several WTO instruments. Environment is

also proving to be a cross-cutting issue and questions related to en-

vironmental concerns have arisen in various WTO bodies, such as
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the General Council, the Committee on Technical Barriers to Trade,

the Council for TRIPs and the Council for Trade in Services.

1. The Marrakesh Agreement Establishing the World Trade
Organization

(a) The Preamble

77. The Agreement Establishing the World Trade Organization

(the ‘‘WTO Agreement’’) envisages a single institutional framework

for the multilateral trading system which encompasses the GATT

1947, as modified by the Uruguay Round, and other agreements

and associated legal instruments resulting from the Uruguay Round.

The first paragraph of the Preamble to the WTO Agreement in-

cludes, for the first time in the context of the multilateral trading

system, reference to the objective of sustainable development and to

the need to protect and preserve the environment. It states:

Recognizing that their relations in the field of trade and eco-

nomic endeavour should be conducted with a view to raising

standards of living, ensuring full employment and a large and

steadily growing volume of real income and effective demand,

and expanding the production of and trade in goods and ser-

vices, while allowing for the optimal use of the world’s resources

in accordance with the objective of sustainable development,

seeking both to protect and preserve the environment and to

enhance the means for doing so in a manner consistent with

their respective needs and concerns at different levels of eco-

nomic development, . . .

78. In the Shrimp case, the Appellate Body considered that the first

preambular paragraph of the WTO Agreement is relevant for the

interpretation of provisions contained in the various WTO agree-

ments, such as GATT Article XX. By explicitly recognizing the

‘‘objective of sustainable development’’, the preamble shows that

‘‘the signatories to the Agreements were, in 1994, fully aware of the

importance and legitimacy of environmental protection as a goal
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of national and international policy’’. The Appellate Body further

noted that the language of the WTO preamble

demonstrates a recognition by WTO negotiators that optimal

use of the world’s resources should be made in accordance with

the objective of sustainable development. As this preambular

language reflects the intentions of negotiators of the WTO

Agreement, we believe that it must add colour, texture and shad-

ing to our interpretation of the agreements annexed to the WTO

Agreement, in this case the GATT 1994.53

(b) Arrangements with non-governmental organizations (NGOs)

79. Article V:2 of the Marrakesh Agreement Establishing the World

Trade Organization enables the General Council to ‘‘make appro-

priate arrangements for effective cooperation with other intergov-

ernmental organizations that have responsibilities related to those of

the WTO’’. Pursuant to this provision, the General Council adopted,

on 18 July 1996, a decision entitled ‘‘Guidelines for arrangements

on relations with non-governmental organizations’’, where Members

recognize the rôle NGOs can play in increasing the awareness of the

public in respect of WTO activities and agree to improve transpar-

ency and develop communication with NGOs. Members also agree

to ensure that more information about WTO activities is made

available, in particular by derestricting documents more promptly

than in the past, and direct the Secretariat to play a more active rôle

in its direct contacts with NGOs, for instance by organizing sym-

posia on specific WTO-related issues. Pointing to the ‘‘special char-

acter of the WTO, which is both a legally binding intergovern-

mental treaty of rights and obligations among its Members and a

forum for negotiations’’, the General Council states that ‘‘there is

currently a broadly held view that it would not be possible for

NGOs to be directly involved in the work of the WTO or its meet-

ings’’ and notes that the primary responsibility for interacting with

NGOs lies at the national level.54

80. At the same time, the General Council adopted new rules to

facilitate the derestriction of WTO documents. It agreed that work-
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ing documents, background notes by the Secretariat and minutes of

meetings of all WTO bodies shall be considered for derestriction six

months after the date of their circulation. Notwithstanding the six

months rule, any Member may, at the time it submits any document

for circulation to WTO Members, indicate to the Secretariat that the

document be issued as unrestricted. Panel and Appellate Body re-

ports are derestricted at the same time they are circulated to WTO

Members.55

81. These decisions apply to all WTO bodies but are particularly

relevant for the work of the CTE and other environment-related is-

sues in the WTO, which have generally attracted most of the public

attention.

2. The General Agreement on Tariffs and Trade

82. Article XX of the GATT allows a government to depart, under

certain conditions, from its obligations under the Agreement. The

relevant part of Article XX reads as follows:

Subject to the requirement that such measures are not applied

in a manner which would constitute a means of arbitrary or

unjustifiable discrimination between countries where the same

conditions prevail, or a disguised restriction on international

trade, nothing in this Agreement shall be construed to prevent

the adoption or enforcement by any contracting party of mea-

sures:

(b) necessary to protect human, animal or plant life or health;

(g) relating to the conservation of exhaustible natural re-

sources if such measures are made effective in conjunction

with restrictions on domestic production or consumption.

83. During the Uruguay Round, at the last formal meeting of the

Negotiating Group on GATT Articles, Austria proposed that Art-

icle XX should be amended by adding the term ‘‘environment’’ in

paragraph (b) in order to appropriately reflect the increasingly im-

portant relationship between trade and the environment. Austria

noted that ‘‘[t]he inclusion of the notion [of environment] in Article
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XX(b) might just be one possibility worth exploring’’ but recog-

nized it was too late to start working on it in the Negotiating Group.

No effect was given to this proposal.56

84. GATT/WTO panels and the Appellate Body have examined

Article XX in various disputes which are presented in Section IV of

this Note.57

3. The Agreement on Technical Barriers to Trade

(a) Main features of the Agreement

85. The WTO Agreement on Technical Barriers to Trade (‘‘TBT

Agreement’’), which governs the preparation, adoption and applica-

tion of product technical requirements, and of procedures used for

the assessment of compliance with them, was finalized during the

Uruguay Round. It builds upon and strengthens the 1979 Standards

Code that was negotiated during the Tokyo Round. This Agreement

is particularly relevant for the trade aspects of environmental policy-

making.

86. The TBT Agreement divides product technical requirements

into two categories, technical regulations and standards. The main

distinction which the Agreement establishes between the two is that

compliance with the former is mandatory, while compliance with

the latter is voluntary. The Agreement recognizes that countries

should not be prevented from taking measures necessary to pursue

various policy purposes, such as the protection of public health or

the environment, and that each country has the right to set the level

of protection it deems appropriate. Governments are, however, re-

quired to apply technical regulations and standards in a non-

discriminatory way (which means meeting the requirements of the

most-favoured-nation and national treatments). Governments must

also ensure that technical regulations and standards do not create un-

necessary obstacles to trade. This means that mandatory technical

regulations must not be more trade-restrictive than necessary to fulfil

a legitimate objective, taking into account the risks non-fulfilment
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of that legitimate objective would create. In an illustrative list of

legitimate objectives, the Agreement mentions national security

requirements, the prevention of deceptive practices, the protection

of human health or safety, animal or plant life or health, or the

environment.

87. The Agreement encourages – but does not require – countries

to use international standards whenever possible, in order to limit

the proliferation of different domestic technical requirements. When

a WTO Member considers that the relevant international standard

would not appropriately fulfil the objective pursued, for instance

because of fundamental climatic or geographical factors or funda-

mental technological problems, this Member can use the technical

regulation or standard which suits its needs.

88. One of the key features of the TBT Agreement is that it pro-

vides a high degree of transparency, which allows economic oper-

ators to adjust to technical requirements in export markets. No-

tification obligations include, inter alia, notifying draft technical

regulations, conformity assessment procedures and standards, and

providing other Members with sufficient time to comment on them,

and notifying more generally the domestic measures taken to im-

plement the provisions of the TBT Agreement. Notification re-

quirements are complemented by the establishment of national ‘‘en-

quiry points’’ which provide, on request, further information about

technical regulations, standards and conformity assessment proce-

dures. Regular meetings of the TBT Committee further contribute

to ensuring the transparent implementation of the Agreement.

89. In the WTO, the majority of trade-related environmental mea-

sures have been notified under the TBT Agreement. Since the entry

into force of the Agreement, on 1 January 1995, about 2300 no-

tifications have been received, of which some 11 per cent are

environment-related. In this category, we find measures for pollu-

tion abatement, waste management, energy conservation; standards

and labelling (including eco-labels); handling requirements; eco-

nomic instruments and regulations; measures for the preservation
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of natural resources, and measures taken for the implementation of

multilateral environmental agreements.58

90. Finally, the TBT Agreement provides that a panel called to ex-

amine a dispute between Members may establish, at its own initia-

tive or at the request of a party to the dispute, a technical expert

group. Participation in such a group will include persons of profes-

sional standing and experience in the field of question.

(b) Eco-labelling in the TBT Committee

91. Eco-labelling is the main environment-related issue which has

been raised in the TBT Committee where discussions took place in

parallel with those held on the same subject in the CTE. The two

Committees held a joint informal meeting on this subject matter.

92. The issues raised in the TBT Committee with respect to eco-

labelling are generally similar to those discussed in the CTE.59 They

include the applicability of the TBT Code of Good Practice to vol-

untary eco-labelling programmes, the extent to which eco-labelling

programmes based on non-product related processes and production

methods (PPMs) are covered by the TBT Agreement, the effects

of eco-labelling programmes on international trade, and questions

linked to the implementation and management of those programmes

(selection of criteria, transparency, etc). As in the CTE, no conclusion

has been reached on these issues, which are, therefore, still open.

93. At the first triennial review of the TBT Agreement, in 1997,

the Committee agreed on some measures which should be taken to

improve the transparency of, and compliance with, the Code of Good

Practice. Among those measures, it was agreed that ‘‘without preju-

dice to the views of Members concerning the coverage and applica-

tion of the Agreement, the obligation to publish notices of draft

standards containing voluntary labelling requirements under para-

graph L of the Code is not dependent upon the kind of information

provided on the label.’’60 This statement is directly relevant to eco-

labelling programmes.
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4. The Agreement on Sanitary and Phytosanitary Measures

94. The Agreement on Sanitary and Phytosanitary Measures (‘‘SPS

Agreement’’) was negotiated during the Uruguay Round. Before its

entry into force, national food safety, animal and plant health mea-

sures affecting trade were subject to GATT rules, such as Article I

(most-favoured-nation treatment), Article III (national treatment)

and Article XX (general exceptions). The 1979 Agreement on Tech-

nical Barriers to Trade also covered technical requirements resulting

from food safety and animal and plant health measures. However, it

was considered that these provisions did not adequately address the

potential problems posed by SPS measures.

95. Governments enforce sanitary and phytosanitary measures to

ensure that food is free from risks arising from additives, con-

taminants, toxins or disease-causing organisms, to prevent the spread

of plant-, animal- or other disease-causing organisms; and to prevent

or control pests. They are applied to domestically produced food or

local animal and plant diseases, as well as to products coming from

other countries. The SPS Agreement recognizes the legitimate right

of governments to maintain the level of health protection they deem

appropriate but ensures at the same time that this right is not abused

and does not result in unnecessary barriers to international trade.

96. Governments are encouraged to harmonize their SPS require-

ments, i.e. to base them on international standards, guidelines or

recommendations developed by international organizations, such as

the joint FAO/ WHO Codex Alimentarius Commission, the Inter-

national Office of Epizootics and the International Plant Protection

Convention. Governments are, nevertheless, entitled to set more

stringent national standards in case the relevant international norms

do not suit their needs; however, the SPS measures must be based on

a scientific justification or on an assessment of the risks to human,

animal or plant life or health. The procedures and decisions used by

a country in a risk assessment will be made available upon request

by other countries. The Agreement explicitly recognizes the right of

governments to take precautionary provisional measures when sci-

entific evidence is lacking, while seeking further information.
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97. SPS measures must be applied in a non-discriminatory manner,

although adapted to the health situations of both the area from

which a product comes and the area to which it is destined. When

governments have at their disposal various alternative measures,

which are economically and technically feasible, they should choose

measures which are not more trade restrictive than necessary to

achieve the desired level of protection.

98. In order to increase transparency of SPS measures, governments

are required to notify other countries of those measures which restrict

trade and to set up so-called ‘‘enquiry points’’ to respond to requests

for more information. The SPS Committee provides WTO Members

with a forum to exchange information on all aspects of the imple-

mentation of the SPS Agreement, review compliance with it and

maintain cooperation with the appropriate technical organizations.

When a trade dispute arising over the use of a SPS measure involves

scientific or technical issues, the Agreement stipulates that the panel

should seek advice from experts.

5. The Agreement on Agriculture

99. In general, reducing domestic supports and export subsidies

should lead to less intensive and more sustainable production with

reduced use of agricultural inputs like pesticides and fertilisers, lead-

ing to improvements in the environment.

100. The Agreement on Agriculture provides for the long-term

reform of trade in agricultural products and domestic policies. It

increases market orientation in agricultural trade by providing for

commitments in the areas of market access, domestic support and

export competition. A significant aspect of the Agreement is the

commitment to reduce domestic support for agricultural production,

particularly in the form of production-linked agricultural subsidies.

101. Protection of the environment is an integral part of the Agree-

ment on Agriculture. The sixth paragraph of the preamble states

that commitments made under the reform programme should have

regard for the environment while Article 20 requires that the nego-
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tiations on the continuation of the reform programme take account

of non-trade concerns, which includes the environment.

102. More specifically, Annex 2 of the Agreement, which lists the

different types of subsidies which are not subject to reduction com-

mitments, covers a number of different types of measures relevant

to the environment. These include direct payments to producers and

government service programmes for research and infrastructural

works under environmental programmes. Eligibility for the direct

payments must be based on clearly-defined government environ-

mental or conservation programmes and the amount of payments are

limited to the extra costs or loss of income involved in complying

with the programme.

103. It should be noted that Members are free to introduce new,

or amend existing, Annex 2 measures subject only to the general

requirement that they have no, or at most minimal, trade-distorting

effect and that they come under publicly funded government pro-

grammes.

6. The Agreement on Subsidies and Countervailing Measures

104. The Agreement on Subsidies and Countervailing Measures

(‘‘SCM Agreement’’) identifies three categories of subsidies, depend-

ing on their effect on international trade, and provides for different

types of remedy for each category: (i) prohibited subsidies are subject

to an accelerated dispute settlement procedure and a Member found

to grant or maintain such a subsidy must withdraw it without delay;

(ii) actionable subsidies, i.e. subsidies other than prohibited and non-

actionable subsidies, can in principle be granted or maintained, but

may be challenged in WTO dispute settlement or subject to coun-

tervailing action if they cause adverse effects to the interests of other

Members; (iii) non-actionable subsidies (i.e. non-specific subsidies

and defined specific subsidies) are not subject to countervailing

action nor to dispute settlement challenge.

105. Subsidies to promote adaptation of existing facilities to new

environmental requirements fall into the third category. Subject to

certain conditions, up to 20 per cent of the cost of adaptation would

be considered a non-actionable subsidy.
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7. The Agreement on Trade-Related Aspects of
Intellectual Property Rights

106. The Agreement on Trade-Related Aspects of Intellectual Prop-

erty Rights (‘‘TRIPS Agreement’’) provides a common set of rules

for the protection and enforcement of intellectual property rights.

Article 27 of the TRIPS Agreement defines ‘‘patentable subject

matter’’. Specific reference to the environment is made in Article

27.2 which allows Members to exclude from patentability inven-

tions, the prevention of whose commercial exploitation within their

territory is necessary to protect, inter alia, human, animal or plant

life or health or to avoid serious prejudice to the environment. Para-

graph 3 of Article 27 further provides that Members may exclude

from patentability plants and animals other than micro-organisms,

as well as essentially biological processes, other than microbiological

processes, for the production of plants or animals. Members must,

however, provide for the protection of plant varieties either by pat-

ents or by an effective sui generis system or by a combination thereof.

107. Article 27.3(b) of the TRIPS Agreement will be reviewed in

1999. In this context, the TRIPS Council agreed, at its December

1998 meeting, that, in order to initiate the review, those Members

which are already under an obligation to apply Article 27.361 shall

provide, by 1 February 1999, information on how the matters ad-

dressed in this provision are presently treated in their national law;

other Members are invited to provide this information on a best en-

deavour basis. An illustrative list of questions to be drawn up by the

Secretariat will help Members in preparing their contributions. The

Secretariat will also contact the FAO, the Secretariat of the Conven-

tion on Biological Diversity and UPOV [Union for the Protection of

New Varieties of Plants] to request factual information on their ac-

tivities of relevance.

8. The General Agreement on Trade in Services

(a) Article XIV of the GATS

108. The General Agreement on Trade in Services (‘‘GATS’’) con-

tains in Article XIV a general exceptions clause which is modelled
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on Article XX of the GATT. The chapeau of that provision is basi-

cally identical to that of GATT Article XX and environmental con-

cerns are addressed in a paragraph (b) which is similar to paragraph

(b) of Article XX.

109. Anticipating interpretative questions regarding the scope of

Article XIV of the GATS, the Council for Trade in Services adopted

at its first meeting a Ministerial Decision on Trade in Services. The

Decision acknowledges that measures necessary to protect the envi-

ronment may conflict with the provisions of the Agreement and

notes that it is not clear that there is a need to provide for more than

is contained in Article XIV(b). In order to determine whether any

modification of Article XIV of the Agreement is required to take

account of such measures, the Council for Trade in Services conse-

quently decided to request the Committee on Trade and Environ-

ment ‘‘to examine and report, with recommendations if any, on the

relationship between services trade and the environment including

the issue of sustainable development. The Committee shall also ex-

amine the relevance of inter-governmental agreements on the envi-

ronment and their relationship to the Agreement’’.62

110. Discussion to date in the CTE on this item has not led to the

identification of any environmental measure applied to services trade

that would not be covered adequately by GATS provisions, in par-

ticular Article XIV(b). This item remains under examination in the

CTE and WTO Members are invited to submit any relevant infor-

mation in that regard.63

(b) Environmental services64

111. The Services Sectoral Classification List annexed to the GATS

was developed during the Uruguay Round65 and was largely based

on the United Nations Central Product Classification (CPC) system.

The environmental services sector contained in the List includes four

categories:

– A. Sewage services (CPC 9401)

– B. Refuse disposal services (CPC 9402)

394 I. Trade and Environment in GATT/WTO



– C. Sanitation and similar services (CPC 9403)

– D. Other

112. The fourth category (‘‘other’’) can be understood to include the

environmental services of the CPC which are not specifically referred

to in the List, i.e. cleaning of exhaust gases (CPC 9404); noise abate-

ment services (CPC 9405); nature and landscape protection services

(CPC 9406) and other environmental protection services (9409). In

discussing environmental services in GATS Council, some WTO

Members suggested that it may be necessary to rethink the existing

classification contained in the Services Sectoral Classification List.66

113. So far, some fifty WTO Members (counting the EC Member

States individually) have made commitments under at least one of

the four sub-sectors. The number of commitments is nearly equal for

each of the individual four sub-sectors. Limitations on market access

and national treatment with respect to the four modes of supply

must however be kept in mind in order to assess the liberalizing

content of those commitments. It must also be kept in mind that

other services sectors may be directly relevant for the environment

(research, engineering, construction, etc.).

114. In 1998, the Council for Trade in Services initiated an ex-

change of information exercise on various services sectors, the purpose

of which was to facilitate the access of all Members, in particular

developing country Members, to information regarding laws, regu-

lations and administrative guidelines and policies affecting trade in

services. The sectoral discussions focused in particular on the manner

in which the services in question are traded and regulated, in order

to enable Members to identify negotiating issues and priorities, in

preparation for the further negotiations foreseen in Article XIX

(Negotiation of Specific Commitments) of the GATS.

115. In discussing trade liberalization in environmental services,

delegations noted that the environmental industry was playing a

significant role in their economies and that trade in the area was

growing from previously low levels; however, only a limited number

of Members had made commitments in this sector. Members also
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described their own regimes, stressing liberalizing trends. Never-

theless, public sector production and public procurement remain im-

portant in this sector. They also pointed to different types of market

access restrictions, such as discriminatory taxes, subsidies and non-

recognition of foreign qualification, restrictions on trade in comple-

mentary sectors like construction, inadequate protection of intellec-

tual property rights, restrictions on investment and movement of

natural persons. The characteristics of regulatory mechanisms, in-

cluding environmental regulations, and their effects on trade in en-

vironmental services were also addressed.67

9. The Understanding on Rules and Procedures Governing
the Settlement of Disputes

(a) Expert advice and public disclosure of submissions

116. The Understanding on Rules and Procedures Governing the

Settlement of Disputes (‘‘DSU’’) lays down detailed procedures WTO

Members have to follow to settle trade disputes arising out of the

implementation of any WTO agreement.

117. The DSU provides that, in its examination of the case, a panel

may seek information and technical advice from any individual or

body which it deems appropriate. Panels may seek information from

any relevant source and may consult individual experts, or a group

of experts, on certain aspects of the matter under dispute. This pos-

sibility was used, for instance, by the panel in the Shrimp case to

consult biologists and fishery experts on certain questions related to

sea turtle biology and conservation.68

118. Documents submitted to a panel in the course of dispute

settlement proceedings are in principle confidential. Nothing in the

DSU, however, precludes a party to a dispute from disclosing state-

ments of its own position to the public. Moreover, in order to increase

transparency, a party to a dispute which submits a confidential sub-

mission to the panel must, upon request of another Member to the

dispute, provide a non-confidential summary of this text that could

be disclosed to the public.
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(b) Panel proceedings and non-requested information

119. In the Shrimp case, the Appellate Body had to decide whether

the right to seek information under Article 13 of the DSU included

the right for a panel to accept non-requested information from non-

governmental sources. In the first instance, the Panel, which had re-

ceived two amicus briefs from two non-governmental organizations,

had considered that accepting non-requested information from non-

governmental sources would be incompatible with the provisions

of the DSU as currently applied.69 The Panel, however, gave the

parties to the dispute the opportunity to endorse the amicus briefs,

or part of them, as part of their own submissions.

120. The Appellate Body disagreed with the interpretation given

by the Panel to Article 13. It considered that the DSU accords a

panel ‘‘ample and extensive authority to undertake and to control

the process by which it informs itself both of the relevant facts of the

dispute and of the legal norms and principles applicable to such

facts.’’ The Appellate Body reproached the Panel for reading the

word ‘‘seek’’ in too literal a manner, and specified

[i]n the present context, authority to seek information is not

properly equated with a prohibition on accepting information

which has been submitted without having been requested by a

panel. A panel has the discretionary authority either to accept

and consider or to reject information and advice submitted to

it, whether requested by a panel or not. The fact that a panel may

motu proprio have initiated the request for information does not,

by itself, bind the panel to accept and consider the information

which is actually submitted. The amplitude of the authority

vested in panels to shape the processes of fact-finding and legal

interpretation make [sic] clear that a panel will not be deluged,

as it were, with non-requested material, unless that panel allows

itself to be so deluged.70

121. The Appellate Body nevertheless considered that the actual

disposition of the briefs by the panel in this case (i.e. giving the

parties to the dispute the possibility to endorse them as part of their
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own submissions) did not constitute either legal error or abuse of the

Panel’s discretionary authority.71

IV. Secretariat’s activities

A. Trade and Environment Bulletins

122. Since April 1993, the Secretariat regularly issues the Trade and

Environment Bulletin. So far, more than thirty bulletins have kept

readers regularly informed about the work of the EMIT Group, the

SCTE and the CTE. The Bulletins have also provided information

on GATT/WTO’s follow-up to the UN Conference on Environment

and Development, environmental issues emerging from the Uruguay

Round, environment-related trade disputes and any other relevant

news. These publications aim at facilitating public understanding

and awareness of the trade and environment policy agenda.

123. The Trade and Environment Bulletin is available on request at

the Information and Media Relations Division of the WTO, or can

be consulted on the WTO homepage at http://www.wto.org.

B. Symposia with non-governmental organizations

124. Since 1994, the WTO Secretariat has organized yearly (with

the exception of 1995) a Symposium on Trade, Environment and

Sustainable Development. These symposia, which are held under the

Secretariat’s own responsibility, are generally attended by particip-

ants representing environment, development, consumer NGOs,

industry interests, academics, as well as WTO Member governments.

Voluntary financial assistance provided by some WTO Member

countries or by private institutions has facilitated the participation

of developing country NGOs.

125. The main objectives of the symposia are to keep civil society

informed of the work underway in GATT/WTO on trade and envi-

ronment, and to allow experts in the field to examine and debate the

inter-linkages between trade, environment and sustainable develop-

ment. The symposia were all organized on the same pattern: pre-
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sentations from invited panellists on specific topics were followed by

an informal debate among all participants. Various themes, covering

the different facets of the trade and environment relationship, were

on the agenda of each symposium, for instance, the synergies be-

tween trade liberalization and the environment, the relationship be-

tween multilateral environmental instruments and the WTO, the

work of the CTE, WTO relations with civil society, etc. No attempt

was made to summarize views or to identify consensus positions.

C. New initiatives taken by the Director-General

126. The WTO Secretariat receives every day a large number of re-

quests for information from NGOs, including environmental organi-

zations, which are promptly responded to. Moreover, the Secretariat

staff meets with NGOs on a regular basis – both individually or as

part of organized events.

127. During the General Council on 15 July 1998, the Director-

General informed Members of certain new steps he was taking to

enhance the transparency of the WTO and improve the dialogue

with civil society. These initiatives were implemented by October

1998. They include (i) regular briefings by the Secretariat on WTO

activities, along the lines of the briefings already offered to the me-

dia, but tailored to the particular interests and perspectives of the

NGO community; (ii) the creation of a NGO section on the WTO

web site, containing information of particular interest to civil soci-

ety;72 (iii) a monthly list of NGO position papers received by the

Secretariat is circulated for the information of Members who can

receive them upon request; (iv) the Director-General has initiated

a process of regular informal meetings with different NGO repre-

sentatives, with the goal of improving and enhancing mutual un-

derstanding.

D. Trade and environment regional seminars

128. In 1998 and early 1999, the Secretariat held six regional sem-

inars on trade and environment for government officials from devel-
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oping and least-developed countries, and economies in transition.

These seminars were organized in the Asia/Pacific region, the

Caribbean, South America, Central Europe and Central Asia, and

Africa (French-speaking and English-speaking). A seventh seminar

will be held for the Middle East in the spring.

129. The objective of those seminars is to raise awareness on the

links between trade, environment and sustainable development, and

to enhance the dialogue between trade and environment policy-

makers. Participating countries were represented by officials from

Ministries of either Trade or Foreign Affairs (whichever is respon-

sible for WTO matters) and from Ministries of Environment.

130. Presentations made by WTO Secretariat officials during three

days addressed the various aspects of the trade and environment in-

terrelationship, the relevant rules of the WTO, as well as specific

concerns arising in each region.

131. These seminars were funded by the governments of Hong

Kong, China; the Netherlands; and Norway.
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Appendix II

Key Trade and Environment Issues:

Problems and Possible Solutions

Veena Jha and René Vossenaar



Table II.1. The trade and environment agenda

Solution

Problem WTO Outside WTO

The trade and environ-

ment debate needs

balance and should

pay adequate atten-

tion to concerns of

developing countries

The CTE should con-

tinue to discuss all

relevant issues and

further strengthen

the development

dimension in its

deliberation.

CTE should pay par-

ticular attention to

issues of interest

to developing

countries.

Strengthen the role of

UNCTAD, UNEP,

and other interna-

tional and regional

organizations in

trade and environ-

ment issues.

Developing countries

should seek to

strengthen the de-

velopment dimen-

sion, in particular in

UNCTAD and

Rioþ10.

Develop a broad pro-

gramme of capacity-

building on trade

and sustainable de-

velopment.

There is continued

pressure to accom-

modate the extra-

territorial use of

unilateral trade

measures on envi-

ronmental grounds.

Ministerial Declaration

should firmly reject

extra-territorial use

of unilateral trade.

Reiterate the Rio Dec-

laration (in particu-

lar Principle 12) and

Agenda 21.

Promote bilateral and

multilateral coopera-

tion.
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Table II.1. (continued )

Solution

Problem WTO Outside WTO

Pressures for a modifi-

cation or interpreta-

tion of GATT

Article XX to pro-

vide further accom-

modation of dis-

criminatory trade

measures pursuant

to multilateral envi-

ronmental agree-

ments (MEAs) pose

a risk to developing

countries.

The CTE should con-

tinue to discuss the

relationship between

the trade provisions

in MEAs and the

provisions of the

multilateral trading

system (see table II.5

below). Issues such as

the definition of

MEAs, the necessity

and effectiveness of

trade measures, and

the role of supportive

measures should re-

ceive further atten-

tion at the CTE.

Strengthened policy

coordination at the

national level.

Cooperation between

the secretariats of

WTO, UNEP,

MEAs, and

UNCTAD.

There is pressure to ac-

commodate certain

trade measures

based on non-

product-related

process and pro-

duction methods

(PPMs) in the

multilateral trading

system. This would

have potentially

adverse implications

for developing

countries.

WTO should assess

what would be the

‘‘risk of non-

fulfilment’’ of envi-

ronmental objectives

in these cases.

International coopera-

tion, supportive

measures, and

multi-stakeholder

approaches are the

preferred ways to

support the use of

environmentally

friendly PPMs in de-

veloping countries.

Developing countries

may wish to engage

in the development

of a set of criteria on

eco-labelling in

terms of transparency

and the avoidance of

trade barrier effects.
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Table II.1. (continued )

Solution

Problem WTO Outside WTO

There are differing

views on whether

and in which cases

the WTO should

provide greater

scope for the use of

the precautionary

principle. There is

a need to prevent

the abuse of the pre-

cautionary principle

for protectionist

purposes.

There is a need to con-

sider the extent to

which a combination

of the precautionary

principle and the

concept of pro-

portionality could

address environment

and trade concerns.

There should be greater

attention to the ap-

propriate use of the

precautionary princi-

ple to address pos-

sible risks of trade in

genetically modified

organisms (GMOs).

Develop criteria for the

appropriate use of

the precautionary

principle.

Clarifying issues on the

basis of the develop-

ment of case-law

(through the dispute

settlement mecha-

nism) may fail to

meet a broad-based

consensus.

The CTE should con-

tinue to seek to build

consensus of views,

including through

cooperation with

MEA secretariats.

Through the review

process of the Dis-

pute Settlement

Understanding,

developing countries

should seek clarifica-

tion of the scope and

terms of reference of

the Appellate Body

and its rulings.

Build consensus on

principles and

approaches aimed

at preventing

environment-related

conflicts.

Include the concept of

proportionality of

trade measures

while deciding on

the package of mea-

sures to be used by

MEAs.
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Table II.2. Mainstreaming environment in WTO Agreements

Solution

Problem WTO Outside WTO

The risks and oppor-

tunities for develop-

ing countries of

‘‘mainstreaming’’

environment in

several WTO

Agreements are not

well understood.

Developing countries

should seek to

strengthen the role of

the CTE in enhanc-

ing understanding of

trade and environ-

ment linkages and

participate effectively

in its deliberations.

Developing countries

should also engage

in more intensive

discussions on issues

of their interest.

Technical coopera-

tion for capacity-

building.

Mainstreaming envi-

ronment into several

WTO committees

could make it more

complicated for

developing coun-

tries to participate

effectively in WTO

deliberations on

trade and environ-

ment issues.

Maintain a key role for

the CTE.

Technical coopera-

tion for capacity-

building.

Diffusing the environ-

mental agenda to

several WTO

committees could

erode the balance

in the WTO work

programme on trade

and environment, as

established in the

CTE.

Maintain a key role for

the CTE.

Improve implementa-

tion of supportive

measures such as

capacity-building,

finance, and access

to and transfer of

technology.
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Table II.3. Market access issues

Solution

Problem WTO Outside WTO

Compliance with envi-

ronmental require-

ments and sanitary

and phytosanitary

(SPS) measures

may pose certain

problems to devel-

oping country pro-

ducers, particularly

small and medium

enterprises (SMEs).

Developing countries,

particularly the

LDCs, should take

full advantage of

possibilities to

request technical

assistance to comply

with SPS measures,

standards, and regu-

lations.

Improve provisions on

special and differen-

tial treatment

(S&D).

Examine the role

of sound science

and risk of ‘‘non-

fulfilment’’ of these

objectives.

Examine the necessity

and effectiveness of

such measures, espe-

cially when they re-

late to PPMs.

Improve awareness and

channels of informa-

tion.

Strengthen infra-

structure, especially

testing facilities in

developing countries

to comply with SPS

measures and envi-

ronmental require-

ments.

Regional cooperation

on standards.

Enhanced participation

of developing coun-

tries in the work

of the ISO and other

organizations for

standardization,

including through

regional cooperation

and representation.

SMEs may have spe-

cial difficulties in

responding to

environmental

challenges.

The implications for

SMEs in the context

of the Agreement on

Trade-related In-

vestment Measures

(TRIMS) and in the

Subsidies Agree-

ment should be

examined.

The above-mentioned

measures should pay

special attention to

the needs of SMEs.

SMEs should seek

alliances with other

SMEs and with

large firms to

strengthen their
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Table II.3. (continued )

Solution

Problem WTO Outside WTO

capacity to respond

to environmental

challenges and to

maintain or increase

competitiveness.

There is insufficient

WTO discipline

for certain environ-

mental measures,

with a potential

impact on exports

from developing

countries.

Devise a mechanism

under existing Code

of Good Practices to

avoid the use of trade

discriminatory mea-

sures based on PPM-

related requirements.

Consider the scope for

applying greater

WTO discipline to

those policies of local

governments that

may have a poten-

tially significant

adverse impact on

developing country

exports (such as bans

on the use of tropical

timber imposed by

several municipal-

ities), for example in

the context of the

Plurilateral Agree-

ment on Public Pro-

curement.

Promote cooperation

and develop sup-

portive measures to

address environmen-

tal problems and to

promote sustainable

development.
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Table II.3. (continued )

Solution

Problem WTO Outside WTO

There is a need to

streamline trading

opportunities for

environmentally

preferable prod-

ucts (EPPs).

Examine systemic fac-

tors that may create

certain obstacles to

developing country

efforts to take full

advantage of trading

opportunities for

EPPs (for example

with regard to pro-

viding protection for

intellectual property

rights (IPRs)).

Examine how the

multilateral trading

system can provide

incentives for trade

in ‘‘environmentally

friendly’’ products

from developing

countries without

creating new forms

of conditionality.

Strengthen infra-

structure.

Regional cooperation.

Umbrella certification.

Development of trade-

marks.

Business partnerships.
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Table II.4. ‘‘Win–win’’ scenarios

Solution

Problem WTO Outside WTO

‘‘Win–win’’: trade

liberalization, in-

cluding the elimina-

tion of export sub-

sidies provided by

developed countries,

may result in new

trading opportun-

ities for developing

countries. In some

sectors, however, the

extent to which the

elimination of trade

restrictions and dis-

tortions in devel-

oped countries will

result in economic

benefits for the de-

veloping countries is

uncertain.

The WTO should pro-

mote the reduction

or elimination of

subsidies that are

clearly environ-

mentally harmful,

particularly those

that may result in

trade benefits for de-

veloping countries.

Due attention

should be paid to

possible adverse

short-term economic

effects on certain de-

veloping countries.

Research on the im-

plications of the

elimination of trade

restrictions and dis-

tortions for develop-

ing countries.

Anticipate possible

short-term negative

economic effects on

certain developing

countries that may

arise from the elimi-

nation of certain

subsidies, and,

where appropriate,

explore ways to pro-

vide compensation

or other forms of

assistance.
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Table II.5. Multilateral environmental agreements

Solution

Problem WTO Outside WTO

Efforts to clarify the re-

lationship between

certain provisions in

multilateral environ-

mental agreements

(MEAs) and the

provisions of the

multilateral trading

system focus on

only part of the

relationship.

Trade measures and

supportive measures

should be consid-

ered in conjunction.

Full consideration

should be given to

the concerns of

many developing

countries and NGOs

about differences in

the concepts and

regimes in the Con-

vention on Biodiver-

sity (CBD) on the

one hand and the

WTO TRIPS

Agreement on the

other.

The CBD should

develop clear guide-

lines and mecha-

nisms on protection

of traditional

knowledge.

The economic and

social implications

of certain trade

measures for coun-

tries at different

levels of develop-

ment are not well

understood.

The CTE should con-

tinue to examine

this issue.

Improve the imple-

mentation of sup-

portive measures

under MEAs.

Promote multi-

stakeholder panels

at the national level

as well as study

groups at the inter-

national level to

identify efficient and

development-

friendly solutions.

414 II. Key Trade and Environment Issues



Table II.6. Environmentally sound technologies

Solution

Problem WTO Outside WTO

Insufficient progress

has been made in

improving access to

and transfer of envi-

ronmentally sound

technologies (ESTs)

to developing coun-

tries.

Review implementa-

tion of Articles 66.2

(in favour of LDCs)

and 67 (in favour of

developing coun-

tries) of the TRIPS

Agreement. Also ex-

amine how lack of

progress could be

taken into account

in the context of the

dispute settlement

mechanism.

Enhance implementa-

tion of Agenda 21

provisions and

recommendations

on transfer of

technology.

Although it has

already been recog-

nized that the inter-

national community

should promote

transfer of ESTs and

provide funds for

the ‘‘incremental

costs’’ of technology-

switching to address

global environmen-

tal problems, there

have been problems

in implementation.

There is a need to ex-

amine the contribu-

tion that the multi-

lateral trading

system can make to

effective implemen-

tation of provisions

on transfer of ESTs.

The relationship be-

tween IPR protec-

tion and the transfer

of specific ESTs re-

quired to comply

with obligations

under MEAs should

continue to be

examined.

Improve the imple-

mentation of trans-

fer of technology

provisions in MEAs.

Design and implement

innovative ways to

promote the transfer

of ESTs.
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Table II.6. (continued )

Solution

Problem WTO Outside WTO

Currently, there are no

comparable inter-

national mechanisms

for the facilitation of

ESTs that are appro-

priate for addressing

local environmen-

tal problems.

The multilateral trad-

ing system should

encourage transfer of

ESTs to developing

countries by utiliz-

ing existing mecha-

nisms and provisions

of the TRIPS Agree-

ment.

Promote the diffusion

of ESTs to develop-

ing countries, e.g.

through ‘‘green’’

credit lines, multi-

lateral and bilateral

cooperation, busi-

ness partnerships,

etc.
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Table II.7. TRIPS and biodiversity

Solution

Problem WTO Outside WTO

There may be incon-

sistencies between

certain provisions of

the CBD and those

of the WTO TRIPS

Agreement. Provi-

sions in the CBD

may better represent

the interests of de-

veloping countries.

Priority should be

given to further

examination of this

relationship in the

WTO.

The TRIPS Agreement

should support the

CBD provisions in

the areas of biologi-

cal resources and

traditional know-

ledge systems.

Discussions on benefit-

sharing as outlined

in the Biodiversity

Agreement should

take place at the

national and, where

appropriate, regional

levels.

The WTO TRIPS

Agreement should

provide sufficient

room for appropri-

ate protection of

the traditional,

communal systems

of innovation in

the developing

countries. The intel-

lectual property of

indigenous and local

communities should

receive appropriate

recognition, and

hence protection.

There is a need to con-

sider systems such as

FAO 1983 that pro-

tects land races and

traditional medici-

nal plants as intel-

lectual property.

There is a need for fur-

ther studies on the

options for provid-

ing protection to

indigenous knowl-

edge.

There is a need to

devise suitable sui

generis methods for

the protection of

traditional know-

ledge at the national

and regional levels.
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Table II.7. (continued )

Solution

Problem WTO Outside WTO

Patenting of life

forms may have

adverse economic

and social effects in

the developing

countries.

The review of the

TRIPS Agreement

should ensure that

the rights of sover-

eign states to ex-

clude all life forms

and related know-

ledge from IPR sys-

tems are not eroded.

There is a need to

study the applica-

tion of Article 27.2,

which can exclude

from patentability

technologies that

can harm the

environment.

The 1999 review of

Article 27.3(b) of

the TRIPS Agree-

ment may have seri-

ous implications for

developing countries

by narrowing the

window on sui ge-

neris and other forms

of intellectual prop-

erty protection that

are not based on

patents.

Developing countries

may seek additional

time for examining

the full implications

of Article 27.3(b) as

well as for a consid-

eration of different

options for imple-

menting sui generis

systems.

It is important to ex-

amine issues such as

sui generis systems,

the implications

of the patenting of

life forms, and the

definition of micro-

organisms on a na-

tional and regional

basis.
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Table II.8. The issue of exports of domestically prohibited

goods

Solution

Problem WTO Outside WTO

Products that are pro-

hibited for sale or

severely restricted in

the domestic market

of other countries

(DPGs) may never-

theless be exported

to developing coun-

tries, without infor-

mation being pro-

vided of health and

environmental risks.

Developing coun-

tries may lack infra-

structure to control

imports of DPGs. A

number of multilat-

eral agreements and

instruments regulate

trade in DPGs.

These include the

Rotterdam Conven-

tion on Prior In-

formed Consent, the

proposed Conven-

tion on Persistent

Organic Pollutants

(POPS), and the

Basel Convention.

However, there may

still be gaps, for ex-

ample in terms of

Although duplication

of the work of mul-

tilateral agreements

and instruments is

to be avoided, the

CTE should further

examine whether ex-

isting instruments,

such as the prior

informed consent

(PIC) procedures,

are sufficient from

the perspective of

developing coun-

tries, in particular

with regard to prod-

uct coverage and

procedures.

The CTE recom-

mendations on tech-

nical assistance

should be fully im-

plemented.

The DPG notification

system that had

been in existence

since 1982 should

be revived.

Multilateral agree-

ments and instru-

ments to deal with

exports of DPGs

should be further

improved.

Developed countries

should strengthen

legislation and take

further initiatives to

mitigate adverse en-

vironmental effects

of trade in DPGs.

Mechanisms should

be developed on a

regional basis for

exchanging informa-

tion on DPGs.

Mechanisms should be

developed on a re-

gional basis between

customs officers for

controlling trade in

DPGs.

Inter-agency discus-

sions could be pro-

moted under the

UNEP–UNCTAD

CBTF to address the

issue.
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Table II.8. (continued )

Solution

Problem WTO Outside WTO

product coverage

and membership.

New concerns have

arisen, for example

in the context of the

BSE (‘‘mad cow dis-

ease’’) problem.
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Table II.9. Environmental impacts of trade policies and

agreements

Solution

Problem WTO Outside WTO

Changes in patterns of

production asso-

ciated with trade

liberalization, in the

absence of adequate

environmental and

macro-economic

policies, may have

adverse environ-

mental and social

effects.

This issue needs to be

further discussed in

the CTE. WTO

members may be

encouraged to inte-

grate environmental

and developmental

considerations in

economic and trade

policies.

Promote the diffusion

of ESTs to develop-

ing countries.

National governments

should anticipate

these effects and

ensure that trade

liberalization is

accompanied by

appropriate environ-

mental and macro-

economic policies.

Developing countries

should promote in-

creased awareness of

trade and environ-

ment issues across

all sectors at the na-

tional and regional

levels.

Developing countries

should be assisted in

strengthening their

capacities to inte-

grate environmental

considerations into

economic policies.

UNEP, in cooperation

with UNCTAD,

should examine

methodologies and

develop parameters

that could be used at

the national level, as

well as provide tech-

nical assistance for

capacity-building.
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Table II.9. (continued )

Solution

Problem WTO Outside WTO

UNEP and UNCTAD

should continue to

cooperate in the

development of pilot

projects.

In certain cases calls

for environmental

impact assessments

(EIAs) could be

motivated by

protectionist

purposes.

This issue needs to be

further discussed in

the CTE.

International coopera-

tion, for example in

the areas of capacity-

building and trans-

fer of technology,

are effective in re-

ducing possible ad-

verse environmental

effects associated

with increased ex-

port production in

developing countries

as a result of trade

liberalization.

Pressures to attach a

commitment to

carry out EIAs to

the launching and

conduct of a pos-

sible new round of

multilateral trade

negotiations may

add new dynamics

to the process.

The WTO may en-

courage national

governments to

carry out EIAs, but

these should not be

‘‘multilateralized’’ in

the WTO.

EIAs should be carried

out under the respon-

sibility of the govern-

ment in the country

where major changes

in production are

likely to occur; tech-

nical cooperation

may be useful; pos-

sible trade-offs be-

tween trade and envi-

ronmental objectives

should be resolved at

the national level,

including through

multi-stakeholder

approaches.
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Inter-linkages: The Kyoto Protocol and the International
Trade and Investment Regimes
Edited by W. Bradnee Chambers

In 1997 delegates to the third session of the Conference of the Parties to the UN
Framework Convention on Climate Change (UNFCCC), agreed by consensus to
adopt the Kyoto Protocol under which industrialized countries would reduce their
combined greenhouse gas emissions by an average 5.2% from their 1992 levels.
To have any hope of achieving these emission reductions and averting global
climate catastrophe will require a fundamental shift in the way in which energy is
produced and the way it is used. This factor, in itself, is enough to catapult the
Protocol out of the purely environmental realm and into the domain of global
economics.

With this added economic dimension, Inter-linkages: The Kyoto Protocol
and the International Trade and Investment Regimes examines the Climate
Change Convention in the context of potential synergies and conflicts that could
arise between it and the World Trade Organization, international investment
agreements and private and contractual trade law.

ISBN 92-8081040-5; paper; 280pp; US$19.95

The Role of the World Trade Organization in Global
Governance
Edited by Gary P. Sampson

The World Trade Organization is a major player in the field of global governance.
Since its creation in January 1995, it has expanded the reach of trade rules deep
into the regulatory structure of almost 140 sovereign states, affecting the daily
lives of all citizens. As a result, it has found itself at the centre of controversy in
areas that are well outside the domain of traditional trade policy. The response of
public interest groups in Seattle and elsewhere has been to demand a role in
WTO processes and for the WTO to undertake major reforms.

Reform will not come easily. The architects of the WTO are proud of
having created what they consider to be a major achievement in institutionalized
global economic cooperation. They point to the success of the WTO in doing what
governments wanted it to do: to reduce barriers to trade and to conduct that trade
according to agreed rules.

The central question is how wise policy makers should respond to the
pressures now falling on the WTO system while ensuring the preservation of a
trading system that has led to unprecedented growth in the world economy and
contributed to the peaceful coexistence of nations. This question is addressed in
this book.

ISBN 92-808-1055-3; paper; 298pp; US$24.95
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